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- ANDHRA STATE . 
By 


K. S. SANKARA AIYAR, Advocate, Madras. 

On division, Madras State will continue as before, but with territory diminished, 
and the Andhra State will be formed under Article 3 (a) by separation from the 
Madras State of the Andhra Districts. On separation, Andhra State may be 
either a Part A State or Part C State. If the former, it must have a Governor 
and a High Court. Ifthe latter, it will be governed by the President acting through 
.Chief Commissioner, or Lieut. Governor or the Governor of a neighbouring State ; 
if administered through Chief Commissioner or Lieut. Governor, it will have a 
Legislature or Council of advisers or both, and a High Court created for it. or any 
Court in that State declared to be High Court. The Parliament may extend the 
jurisdiction of the High Court of Part A State to Parz C State, in which case the 
jurisdiction of the Madras High Court may be extended to Andhra “State also. 
But Andhras will not consent to have their State a Part C State. 


Ifitisa Part A State, it must have a Governor and a High Court. Part VI 
of the Constitution applies to Part A States. It contains Article 153 which provides 
that there shall be a Governor for each State and Article 214 which provides that 
thereeshall be a High Court for each State. The specific provision excludes the 
possibility of one Governor and one High Court for two Part A States ; for then 
each will not have a Governor and a High Court. The analogy of British Crown 
cannot apply, for there the Sovereign occupies a unique position as the Consti- 
tutipnal Head of many Governments. Can a single person occupy the position of 
Governor, of two States? Article 158 (2) provides that the Governor shall not 
occupy ahy other office of profit. The Governor of Madras State will occupy an 
office of profit if he accepts the Governorship of Andhra State also. Under the 
Constitution the Executive power of the State vests in the Governor. Ifthe Executive 
power of two States should vest in a single Governor it will give rise to a confusion 
in the exercise of those powers. Such Executive power extends to all matters 
with respect to which the Legislature of the State has power to make Laws. Each 
Legislature can make Laws only for itself and not for the other. If one Legislature 
made some Laws and the other did not, or the other made Laws to the contrary, 
what is the Government to do? The Governor is to be advised by a Council of 
Ministers, Where their interest conflicted, if the Ministers of one State advised 
one way,'and the Ministers of the other the other way, what is the Governor to do? 
Under Article 168 (1), the Governor is a component part of the Legislature. When 
the Legislatures are different for the two States, can they have a single Governor 
as the component part. If one Legislature passed one Bill and another Legislature 
passed a different Bill, is the same Governor to assent to both? If one Legislature 
sat and the other did not, can the Governor promylgate any: Ordinance? Is he 
to play the part of Jekyll anti Hyde? The above area few of the considerations 


2. ^7 THE MADRAS LAW JOURNAL, œ . [1953 4 
S a 


which clearly demonstrate that having a single Governor for two States is incon- 
sistent with the Constitution. ` 


The provision that there shall be a High Court for each State rules out the 
possibility of a single High Court for two Part A States. But Article 230 contains 
provisions which: allow a High Court of one State to exercise jurisdiction over 
another State and Article 232 makes provision for such a contingency. The 
consequence is that the Governor of the State in which the High Court has its 
principal seat shall have the powers conferred on him by part V and the 
consclidated fund with reference to such High Court with such extended jurisdic- 
tion will be the consolidated fund of the State in which that High Court has its 
principal ‘seat. In’ the present case as the High Court will have its principal 
seat in the Madras City, the State of Madras will have the power to be consulted 
as to the appointment of District Judges of the Andhra State and to exercise control 
over Subordinate Courts of the Andhra State. It is not likely that Andhras will, 
consent to this. The said Articles are intended to cover cases such as East 
Punjab and Delhi where a High Court of a-Part A or Part B State has jurisdiction 
over the Courts of a Part C State. 


` If for Andhra there should be a separate Governor and a separate High Court 
can they be located at Madras? If so located, the Governor and Judges would 
be amenable to the jurisdiction of the Madras. State as its subjects which will be 
anomalous. Will the. Andhra High Court have.no original jurisdiction? Unless 
they are specifically excluded, the Courts. in Madras will have jurisdiction over 
them. Art. 227 vests in the High Court powers of Superintendence over all 
courts and tribunals throughout the territories in relation to . which it exercises 
jurisdiction. The fiat of the one court will be available over the other. Where 
will be the principal seat of the Andhra High Court and how will Articles 230 
and 232 affect the pawers and jurisdiction of the State of Madras and its 
Governor over such a High Court?. ' ` > f 


. . The problem will not be solved by converting the Madras City into a Part C 
State, but on the other hand it will become more complicated, for then, instead of 
two States having a single capital it will be three States having a single capital. 
A Part C State will be administered by the President and Madras and Andhra 
States by their respective Governors. If all of them were to be located in the same 
city, the confusion will become all the greater. If the State of Madras were to 
have another capital in Tamil Nad, and the Andhra State to have its own gapital 
in the Andhra State and Madras City be constituted intoa  Commissioner's 
Province; the result may only be that the city will be shorn of its importance, but 
it willsolve no problem nor do good to anyone, but, on the other hand, it may 
do infinite harm to South India. 


e 
If Madras City can be the seat of Madras and Andhra States, why should not 
Hyderabad, which the Andhras expect may become their future capital, be now 
made the seat of its present capital? — " 
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^ VILLAGE OFFICES IN THE STATE OF MADRAS—SEX IF-A : 
KE DISQUALIFICATION. .:- . S 
E ` T: p» ras l By : 


à 
4 


| 
| P. VENKATARAMANAMURTHY, Advocate, Ramachandrapuram, 
East Godavari District. ` : . 


The; earliest provision in the Madras State as to village officers was the Madras 


Karnams Regulation (XXIX of 1802). 
' Section 7 of that Regulation provided as follows :— 


“ In filling vacancies of the office of Karnam the heirs of the preceding Karnam | 

' shall be ‘chosen bythe landholders concerned except in the case of incapacity on: 
proof of which before the Judge of the Zilla the said landholders shall be free ‘to 
exercise their discretion in the nomination of persons to fill vacancies.” ih 


This Regulation XXIX of 1802 céased to be iri force after, the passing of the 
Madras Hereditary Village Offices Act and the Madras Proprietary Estates Village 
Service Act. These two Acts repealéd the Madras Regulation (VI of 1831). which: 
was the |law governing the village officers in the. Madras State formerly. Regu- 
lation VI of 1831 did not prohibit the. appointment of women to any hereditary 
village office. : : i i 
<. 4 


Thej Board's Standing Order 154 (24) runs as follows :—“ Appointments made 
under Regulation VI.of 1831—Appointments to village offices properly made prior 
.to the, introduction of the Madras Proprietary Estates Village Service Act'(II of 
1894) orjthe Madras Hereditary Village Offices Act (III of 1895) can be questioned: 
only on the ground of inferior title and not on that of sex or other disability for the 
first time removed or created by those Acts." an RA $ 


P^ ` 


^ ' The oldest reported decision regarding women as village officers is Alyma- 
Aammal v. Venkataramanayya!, wherein it is held that women were not entitled to the 
office of| Karnam, though they have been, and sometimes are allowed to fill the 


office nominally. > .. ; M i 


a 





: .'In 'Wenkataratnamma v. Ramanujasami*, their Lordships of: the Madras 
High Court followed the above decision and held that sex has. been regarded as 
incapacitating women from office. “ Their Lordships were not prepared to reverse 
the above decision so long regarded as authoritative and so obviously reasonable 
and ‘expedient on public grounds. . . 
! . ` 

I a A i 

I. -S.D.A. Decisions (Madras), 1844, page 85. "2. (1880) LL.R. 2 Mad. gra. l 
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The two above decisions were confirmed by a Full Bench of the Madras High 
Court in Venkata v. Rama! in a case under Regulation VI of 1831 and Madras Act 
IV of 1866. Referring to Venkataratnamma v. Ramanujasami?, the Chief Justice 
observed that it must be taken until those decisions are overruled, that in the case 
of permanently settled estates inability by reason of age or sex to discharge personally 
the duties of the office is a sufficient disqualification. The Board of Revenue pro- 
perly considered that hereditary claims should be recognized to the extent to which 
Regulation XXIX of 1802 had allowed them. 


In Chandramma v. Venkaiaraju?, a case under section 7 of Regulation XXIX of 
1802, their Lordships followed Venkataratnamma v. Ramanujasami? and: Venkata v. 
Rama. ‘Their Lordships held in this case that a woman could not hold the office of 
a Karnam. and that when the immediate heir was incapacitated the nearest 
Sapinda.of-the deceased-Karnam was.entitled to succeed to the office. - E 


Abdukuri Venkataramadas v, Pachigella Gavarraju* is an authority for the proposition 
that enfranchisement of service inams in the name of a widow makes those inams 


-her Stridhana property: TChis-decision is important-for the reason-it throws much 


“light on the question of women as village officers. 


Regulation. VI of 1831 did not actually prohibit the appointment of women. 
But the Board's Standing Orders‘which guide the proceedings of Collectors in making 
a proper selection declared that females should be excluded from the succession 
on the ground that they were obviously incapable of performing those duties. But 
they did not exclude persons claiming through females. . 


According to sections 10 and 11 of the Madras Hereditary Village Offices Act, 
no person is eligible for a village office of Class I if such person is-not’ of the male 
sex. 

The President of India exercised his powers under Article 372 (2) of the Consti- 
tution of India and passed the Adaptation of Laws (Amendment) Order, 1950, 
dated 5th June, 1950, in bis Constitution Order, No. 17 whereby the words “ is 
not of the male sek” in sections 10 and 11 of the Act were omitted with retrospective: 
effect from. the 26th January, 1950.  Thus.there has been no sex disability since the 


Pi 


26th January, 1950, for a woman to hold a village office of Class I. = 


. The Board of Revenue ought to have amended the relevant Standing Orders 
and, issued necessary instructions to the Revenue Courts and Revenue Officers to 
implement the above fundamental right of women. : . 


But the Board of Revenue seems to have taken ihe view that women are still 
barred from succeeding to such offices on account of section 10 (2) of the Act— 


“The succession shall devolve on a single heir accarding to the general custgm 
and rule of primogeniture governing succession. to impartible Zamindaries in 
South India." - ^ j 


Though Articles 14 and 15 of the Coùstitution recognise the right of equality 


- and prohibit discrimination on‘the ground of sex, this discrimination is still conti- 


nuing.in the Law of impartible estates, and consequently under this Act also, in 


spite of the above, Constitution Order. , 


If two sections of the same Act are repugnant to each other the cardinal principle 
of interpretation of statutes is to give a harmonious construction of hoth, the sections, 
but the present case is not such. 


Hence it may be pointed out that the Legislature should amend section 10 (2y 
of the Act suitably at a very early date so as to give full effect to this fundamental 


right of women. Until then the remedy of aggrieved women is only by: way of 
petitions to the High Court under Article 226 of the Constitution. ' 


` 


i. (1884) LL.R. 8 Mad. 249 (FB)... = > 3. (1887) L.R. 10 Mad. 226. 
2. (1880) LL.R. 2 Mad. 312. x 4 (1922) 48 M.L.J. 153... 
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LEGAL ‘PRACTICE BY EX-JUDGES. 
By oe : 
P. N. SUBRABMANYA AYYAR, M.A., B.L., Advacate, Tiruchirapalli. 


9 


The recent resolution by the Executive Committee of the Provincial Bar Feder- 
ation that the Judges should not be allowed to practice in any af the Courts after 
their tenure of office is quite welcome and would, I hope, be properly appreciated 
by all concerned. To allow, the Judges to practice again in the Courts after their 
tenure of office, would not only militate against the high dignity of office of a Judge, 
but would also embarrass the other Judges and the members of the Bar, and I fear, 

*the retired Judge himself may not feel his position very happy and comfortable 
and may have to form a category by himself. If the principle is to attract the.best 
talent from the Bar, this would be a poor solace. Best talent would always be 
available if it'is Havoured with a sense of sacrifice and service to the. country, and 
if the age limit is extended to sixty five years and if the dignity of the office is well 
maintained. Many of our revered leaders are between Sixty and seventy years 
and they are serving our country, most efficiently and with youthful vigour. . It 
looks as though they become young again after sixty. There‘can be no objection 
therefore to the age limit being extended to sixty-five years. >, E 


REVISION AGAINST AN ORDER OF DISCHARGE-—WHEN 
vo Were TO BE MOVED. ` 
zn 
By 
S. N. PATNAIE, M.A., Assistant Public Prosecutor, Srikakulam District. 


In the latest decision on the subject by His Lordship Justice Govinda Menon 
the desirability is suggested of waiting till the final disposal of the case, in the matter 
of moving a revision against what may be called a partial discharge. The said 
pronouncement of the Madras High Court in the case reported in Jayaram, In rel, 
is a shert one, and at the relevant parts of the dictum His- Lordship has laid down 
thus: ^ . . . . . In my opinion, the proper time at which the propriety 
of a discharge like the one in question here, can be agitated in revision is only after . 
the Court of enquiry or trial has finally disposed óf the matter of ae ae a Oe 
WEE oC oe anew he ‘a matter of practice and convenience it would always 
. be better if the applications by the prosecution for setting aside orders of discharge . 

in cases where charges have been framed against some of the accused alone, or against 
all the accused under some sections alone, were made only after the Court finally 
disposes of the matter’ . - . .” How far this suggestion can be supported 
ein law, and the consequence, in practice of following the suggestion may be worth 
while to be considered on a few out of several aspects of the matter. ai 


(1) This suggestion is not supported by any reasoning to show that it is 
made or given in accordance with the existing law of Criminal Procedure or in the 
interests of justice according to law. Yet it seems to lay down. what it could not 
‘have done except by means of or with the help of an express provision of law to 
that effect. It provides on the one hand.a legal basis or authority for the delay— 
that could not have been otherwise condoned—, of a varying period for each case, 

`. in filing a revision petition with regard to a spécified class of criminal cases.as 
distinguished and discriminated from the others, while all are subject: to the same 
procedure in law. On the other hand it also provides a legal authority or basis. 
for an objection—that could not otherwise be raised—against filing a revision peti- 

. z : : e i 





1, - (1948) 1 MLL.J. 341 : 49 Cr.L.J. 597. 
. - e „a 
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tion during the pendency of the rest of the case or of the case against the rest 
of the accused. 


(2) This ruling relies, om a TEE pronouncement of the same High Court 
in Govindaraju v. Emperorl. That formér decision ‘however had only considered 
about the need of reasons for an order at the sage of discharging some of the 
accused or omitting to.frame some of the charges against them. The legal necessity 
or desirability for the prosecution to wait till the final disposal of the case, in ques- 
` tioning. such a discharge ‘order, was not considered by-his . onbin Jus 

"Venkataramanarao in that decision. na 


(3) The relevant provisions of the Grithinal Procedure Chak ions: 435 
to,437—do not prohibit, and no'other' provision in the Code is calculated to dis- 
courage, moving a revision against a discharge’ order—or of any order of a subordi- 
‘nate Criminal Court—as soon as it.is passed. On the other hand the revision, 
` by the District- Courts has been specifically and specially—I think, in a safe ànd 
‘salutary máriner—provided for, in respect of discharge and dismissal orders passed 

“by the'Courts sübordiriate to them. Even the Court of the Sub-Divisional Magis- 
trate under’ section 435, Criminal Procedure: Code, is ‘empowered to call for the 
records of any proceeding before a Court subordinate ‘to it in order to satisfy itself 


„as to the correctness, legality or propriety of any finding, sentence or order recorded ` 


or passed and' as to the regularity. of any proceedings of such inferior’ Court. ' The 
'naturé'and extent of relief that may bé ordered by the.District Magistrate, or Sessions 
Judge i in such matters with respect to cases pending in lower Courts is’ clearly stated 
in sections 436 and 437, Criminal Procedure Code, only to be availed of, asked 
for and obtained. There is.no need or desirability indicated in law to wait for 
the final disposal of the case,:in jorder to move for the kind of relief that may be 
suitable or proper to obtain, during pendency of the proceedings in the lower Court. 
The relief to be effective, just and useful for the State or the party concerned in the 


criminal proceedings, has got to be sought and obtained not xí piqpsdy and ` 


legally, but also promptly and at, proper time... 


(4) In waiting for. the result of the rest o the case.or T? case 'against the 
rést of the accused, the accused who is (or are) discharged, and the. prosecution 
too are needlessly left i in suspense about the prospects of that part of the casé énding 
in discharge. The acéused so discharged is likely to be prejudiced ‘for no fault 
‘of his, if prosecuted after the casé against the'other accused is finally disposed of, 
: not only on account of the needless’ delay, but also due to the competenée of his 
co-accused then to depose against him as witnésses, and fixing up of further evidence: 
- for prosecution in'his absence so' as to be.of some use or abuse against him later on 

—as would'not have been nórmally available—when further inquiry may be 
ordeted in respect'of the discharge order, passed by the lower Court sin his’ 
favour. On the other’ hánd'the prosecution has the disadvantage of’ allowing 
. such ‘accused the ‘competence of his'có-accused to depose in his favour, and the time 


„as well i as material that would’ not have been available for him in the normal . 


course’ if his Cinane order _was set ‘aside „in time, and proceedings onu 
‘along with him: 


(5) Even. considering “the interests. of the accused who is so dtaga 
while-his co-accused continue to be tried, it would be -unfair to him that the discharge 
;order"remains to'be considered and may be revised only after the rest of the case 
is (of-accused are):conclusively dealt with. This may be clear when such an accused 
is sought. to be examined for prosecution or for defence or by Court—and nothing 
in law prevents such: examination—during the rest of thé proceedings.in the case 
continued against.the other accused. . It would place him in an unenviable posi- 


'tion-of deposing on oath as a witness in a matter which may be judicially: sona deke; : 


Jater on, againat him when he appears as an accused. 


(6) The difficulty may also arise of having to ignore the legal ade 
“(ge disadvantage) òf'a joist trial (as effected by, sections 10, 30 of the Indian 
Sg Oe Uu PM 


* (1938) MEW.N. 98 : 39 Cr.L.]. 335. 
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Evidence Act, etc.) in suitable cases, for no fault of the - parties ‘concerned, and 
entirely ori account of this suggested desirability of waiting. EOM. : 


(7) In cases wherein section 437, Criminal, Procedure Code is applicable 
this suggestion to wait would expect the. Sessions Court also to. wait for its own 
disposal in the rest of the case, which naturally leads to -prejudice—not intended 
in law or fact —in the hearing of the revision petition and in the commitment 
that may have to be ordered in respect of the accused improperly discharged. 


(B) Ih effect, again the ruling seems now to deprive the prosecution -of its 
former freedom and facility or to restrict its responsibility, of being guided by its 
own good sense and best interests in accordance with law in the matter of moving 
a revision against a discharge order. 


In waiting for the result of the rest of the case, therefore, there is no sanction 
* or support of law, while there is possibility of acquiring anomalous and prejudicial 
attributes for the further proceedings of the case. On the other hand the free and 
timely access, for what it is worth, to a competent Court may not be discouraged 
by means of a weighty pronouncement of the High Court, which naturally exercises 
much legal authority for influencing the filing and disposal of revision petitions 
under sections 436 and 437, Criminal Procedure Code. It is so, even as a desira- 
, bility of procedure suggested by. the High Court for eur guidance, in addition to and 
apart from, the concerned provisions of law. It is humbly submitted therefore 
that the pronouncement in question in Jayaram In re! requires reconsideration. ` 
of - 


cg 


BOOK REVIEWS. 


MurLA's INDIAN CowrRACT Acr (Students edition) Fifth Edition, 1953 : 
Published by N. M. Tripathi, Ltd., Bombay. Price Rs. 10. GP uL 
This excellent little commentary on the Indian Contract Act needs no intro- 
duction to those in law and commerce. In a short compass the law relatihg to 
contracts is expounded so clearly and well, and in such an analytical fashion that” 
its utility to students (and lawyers too to a certain extent) ‘cannot be over- 
emphasised. Though the present edition does not contain the commentaries on 
the Sale of Goods Act and the Partnership Act, it is, exhaustive on the Contract 
Act. Itiswell also that the two Acts are separately published as they are now 
independent Acts and no longer part of the Contract Act. P 


The paragraph heading is quite useful. The table of cases and index are 
- exhaustive, Printing and get-up is all that is desirable. The synopsis is an useful 
addition.. - T i ‘ 


: CONVEY ANCING—PRECEDENTS AND FORMS (WITA Nores) by Shiva Gopal, 


e M.Sc, LL.B., Advocate: Published by Eastern Book Company, Lucknow. Price 


Rs. 8. 


The utility of a book of forms and precedents to a practitioner needs no intro- 
duction. ‘Troublesome questions of interpretation of doubtful terms and the 
intention of parties are avoided by a-proper drafting of à deed at the inception. 
Such precise drafting is attained by conforming to standard forms and precedents’ 
which have stood the test of time and have been subject to judicial scrutiny. 


This little book contains over two hundred and fifty model forms, arranged 

' under proper subject headings divided into several chapters. A chapter is added 
' giving forms of certain petitions before courts in respect of proceedings arising 
under Writs, Dviorce, Guardian and wards, Insolvency, etc. Though strictly 
speaking these forms are not part of a book on Conveyancing, still their inclusion 





I. (1948) 1 MLL.J. 341 : 1948 M,W.N. 367 : 49 Cr.L.J. 597? 
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will be found a useful. gnide to beginners in the profession. The inclusion of the 
schedule to the Stamp Act, may not be of lasting value as the book itself, as the 
stamp duties are often subject to variation in the states, 


But it must be added. that the value .of a book of Forms and Precedents in Con- 
veyancing lies, not in its condensation but in its exhaustiveness. As a guide to 
students and beginners the book is a useful-addition to the existing works on the 
subject. . 





: Perms Law oF CRIMINAL APPRALS- AND Revisions by Daulat Ram Prem, 
Senior "Advocate, Supreme Court of India. -Arora Law House, Simla. Price 
s, 20. l 


The-author is known to the: ‘profession by a number of his publications already, 
in the field. Some of his previous publications have received the good opinion* 
ofeminent Advocates and Judges. "Ihe present book is without a preface and leaves 
undisclosed the author's mindi in bringing out the book or the back-ground on which 
it is set. 


The first two chapters a are obviously intended to'be an introduction to the 
subject dealt with in the book. The remarks of the author on a wide range of a 
variety of subjects are not beyond controversy. Their utility in a book relating 
to Criminal Appeal and Revision is not also clear. 


Be it asit may, the body of the book relating to Appeals and Revisions in 
criminal cases are divided into several.convenient chapters. The subject dealt with 
in each chapter is divided into several headings and the relevant case-law is also 
^ cited under each subject. The printing and get-up ofthe book is excellent. Though 
the subject dealt with in this book is nothing new and is covered by any standard 
commentary on Criminal Procedure, still the present book as a separate handy 
volume will be of use to practitioners on this-brarich of the law. 


SUMMARY OF ENGLISH CASES. 


GENERAL CLEANING CONTRACTORS, Lrp.,». Garistmas, (1952) 2 All E.R. 
1110 (H. L.). < . ; 


Master and Soane it to provide safe system of working—Scope of. 


If employers employ men.on dangerous work for their own profit, they must 
take proper steps to protect them, even if they are expensive. If they camnot 
dfford to provide adequate safeguards, they mould not ask them to do the work 
at all. 


It is the duty of an employer to give such general. safety instructions as a 
reasonably careful employer who. has considered the prouiem presented by the 
work would give to his workmen. 


Common law: demands, that: employers should take reasonable care to lay 
down a reasonably safe-system of work., “Employers are not exempted from this 
duty by ‘the fact that their men are experienced and might, if they were in the 
position of an employer, be’ able to lay down. a reasonably safe system of work 
themselves. Workmen are not in the position of employers. Their duties aré not 
performed i in the calm atmosphere of a board room with the advice of experts. 


‘The problem is one for the employer ‘to solve and should not be left to the 
workman. It can be solved by general orders and the provision of appropriate 
appliances. (Earl Jowitt, Lord.Oaksey, Lord Reid..and Lord Tucker). 
"(Decision of Court of Appeal in (1952) 1 All. E.R. 39, affirmed. 
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PROHIBITION : CONSTITUTIONAL POSITION REGARDING. da 
duis c ) y vm x ass xctoc t res WE 


BY 
K. VENKOBA Rao, M.L., Advocate, Madras. 


Of late, there has been a spate of pronouncements and writings from diverse 
sources regarding the validity of scrapping prohibition, and the object ofthe present 
note is to present the data on the subject and sum up the pros and cons of the question; 
which it may be pointed out, are so-nicely balanced that it is somewhat difficult ` 
to be dogmatic about the conclusion which can reasonably be reached therefrom. * 


- To appreciate the controversy- in its true perspective, it is necessary to some 
extent to go into the history of the matter." As settled by the Constituent Assembly, 
Part IV, of.the Constitution of India (1950) is headed ‘ Directive Principles of State 
Policy? and. Article,36 lays. down that ; E 

“In this Part, unless the. context otherwise requires, “the State’. has. the. same. meaning. as 
in Part II? 2. 07 NG ; E NE EL NN 

That is “State? includes Parliament, State Legislatures, Union and State 
Governments and Local authorities, etc. _Article-37 says: > +~- m 
"uL The.provisions contained in this Part shall not be enforceable by any Court, but the principle $ 
theréin laid down ‘are nevertheless fundamental in the governance of the: couńtry and it shall. be the 
duty of thé state to apply these principles in making laws." - f t. AR Ey dei APO 
/ | Article.47 lays down that the State shall regard the raising of the level of 
hutrition; etc., as among its primary duties and goes on to say.that | ^" E 
in particular, the State shall endeavour to bring about prohibition of the consumption, except 
for medicinal purposes, of intoxicating drinks and of drugs which are injurious to health." ‘ ‘ 
One.has to go back to the Supplementary Report of the Advisory Committee 
on tife subject of Fundamental Rights (presided over by Sardar Patel and presented 


Hu 


.on. 30th ‘August, 1947) .to locate the source of the present articles. The heading 


of the part in that Report was * Fundamental Principles: of Governance’, and . 


Article 1 of the Report laid down that the, 


“principles of policy set forth in this'part are intended for the guidance of the State, while these 
principles are not.cognisable by. any Court, they:are.nevertheless fundamental in the governance of 
the country and their application in the making of laws shall be the duty of the State ". | 


_ Article 10 of the Report dealing with nutrition, contains no reference to the 
prohibition of the.consumption of intoxicating drinks. In the Draft Constitution 
the ,présent Article 37 was Article 29 and Article 47 was.Article 38. The heading 
of the Report had been changed into, the present heading, as also.the phraseology 
of Article 1:of the Report so as to conform to the phraseology of present Article 37. 
The rider asto -prohibition was: added to Article-38 (in- the draft) during the. dis- 
cussion of that, Article by the Constituent Assembly. . - poe me 


a 


" -Because these principles are not justiciable, the argument has been advanced 
that they “can -be~disregarded- with -impunity by a Legislature in enacting laws. 
Whether this is the true position can only be answered with reference. to:the pro- 
nouncermients of important rhembers of the D rafting Committee in the Constituent 
J—. i 47 . sob one uA . ` E PAN EO ea 
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Š discussion on Article 28 (present Article 36). Dr. Ambedkar 
` pointed out that it was the intention of the Constituent Assembly that in future 
both the Legislature and the Executive should not merely pay lip service to these 
principles but that they should be made ‘the basis: of all executive and legislative | 
action that may be taken hereafter in the matter of the governance of.the country. 
Mr, Alladi Krishnaswami Ayyar said ón the 23rd Navémber, 1949, in the Consti- 
tuent Assembly :- l u T E dh Ae ries QU M 
* Having regard to the wide nature of the subjects. dealt-wiih in these articles and the obvious 
difficulty in making the subjects dealt with by these articles justiciable, they. have -been classed as 
directive, principles of state policy. No ministry responsible to the people can afford 


lighthéartedly to ignore the provisions in Part IV of the Constitution.” 
-.. -The Supreme Court in~. The State- of Madras-v. Champakam Dorairajan’ while ` 
concerned with the somewhat different ‘though’ cognate question as. to whether : 
directive principles can override-,the provisions'of Part III have remarked that so. 
long as there is no infringement of fundamental rights there can be no objectión* 
to the State acting in accordance with the directive principles. "This language is 
not cepable of the interpretation that laws violating directive principles are invalid. 

- In view of the above pronouncement of the, highest tribunal the views of Soma- 
sundaram, J., in Champakam Dorairajan v..The State of Madras? and of. Kapur and 
Falshaw, JJ., in Om Parkash v. Staie?, that the articles in Part III must be read with 

- the directive principles, assume à subsidiary and academic importance. Viswa- 
natha Sastri, J. in Champakam Dorairajan v. The State of Madras*. opines that discri- . 

-` mination which is prohibited by Part III cannot be admitted by the backdoor 
of Part IV. The absence'of an “article similar to Article 13 (which. invalidates > 
laws violating Part III) in Part IV, and the language of Article 37 with its reference 
to the * duty’ arid" not ‘ obligation" of the State to make laws consistent with -Part 
IV, militate against the invalidatioa of laws offending’ Part IV." ' But the quéstion 
arises, if Part IV made no difference to the validity of.laws encted in defiance 

. of the principles contained therein, what was the object in enacting Part IV? This 
is a:sorhewhat-difficult question to,answer and one can only guess the intention of the .- 
Drafting Committee in putting, Part, IV from the circumstances under which the 
Constitution was framed. Having regard to entry 8 of List II (intoxicating liquors, 
that is to say, the production, manufacture, ,possession, transport, purchase’ and 
sale cf intoxicating liquors), ‘entry 19 of list ITI (drugs and poisons), entry 51 list 

' II (duties-of excise on alcoholic: liquors for human consumption, manufactured in 
the State) and Article 246 dealing with the subject-matter of laws made by Parlia- 
ment and State Legislatures, the validity of liquor excise legislation would appear, . 
“to: be beyond doubt. ` Having regard to Article 372 which deals with continuance 
of existing laws it would appear that repeal of prohibition laws could: be brought 
‘about by the competent Legislature contemplated by that Article. Butas pqjnted , 
out above, the crucial guestion-still remains to be «answered, what purpose does 
“Pat IV serve if it is nothing more than a charter of pious platitudes, or a leaf torn ` 
from a tome enshrining ‘political ‘manifestos ?- To answer this question one must 
go to the very foundations on which Gur constitutional edifice’ has been redred , . 
and a reference to the Constitution-of the United States of America thus becomese . 
inevitable. The American Constitution is based on judicial supremacy, judicial 
veto, due process, and such cognate’ doctrines. Our Constitution. has plumped 
dor Parliamentary Supremacy and has no particular-liking for American due pro- 
cess- ‘The process- of jettisoning’ American due process, began’ with the enactment ' 
‘of Article21 and culminated” with A. K. Gopalan v. The State of Madras* where the 

. Supreme Court was averse to’ coriverting itself into'a third chamber of the Legislature. - 
In my opinion, Part IV was intended by the Drafting Committee to be some sort . 
‘of compensation for the omission of; and a substitute for, due process. While our 
Supreme Court was under the‘terms of our Constitution debarred.from importing 
into the interpretation of the Constitution some fundamental principles which were 








f m 1951: S.C.]. 313: (1951) of MLJ. 6r ge ALR. (1951) Punj. 98. f RM 
(& Cy n assi © et 4, {1930 S.G.J. 174: 1950. S.R. B8 : 
US$ (1950) 2 MIL. 404 (FEB). * Do (29502 M.L.J. 42 (S.C). 7 EL M 
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above athlaws te Diting SA : d 
x whose only merit was that it conformed to the Seventh 


on each anT ansam 
Schedule. ‘The principles.of Part IV were.to be pressed into ‘aid in interpreting 
the Seventh Schedule and other portions of the Constitution and aftér paying due 
regard to administrative and financial considerations, balance of convenience, etc., 
laws not fitting into Part IV could be invalidated. That appears to me to be the 
meaning of the expressions * strive ° (which occurs six times), “ take steps ’, * promote 
. with special care? .etc., occurring in Part IV. Part IV therefore represents not 
the rigid, inexorable and merciless American due process under. whose lash the 
law-making body cowers, but a kindly, flexible and discretionary due process which 
invalidates laws only when there is no other way out. . Part IV is not the blue- 
print of any particular political’ party but enshrines a mixed political desto. 
which might aspire to some hopes of permanence notwithstapdtnggsió Ei. 7. 
*ations due to changes of party politics, and aims at conti à 
legislative policies in spite of change of Governments and of 
of Legislatures. f 
` [tis not just therefore to describe Part IV as containilgA 
(as it was described by, Mr. Naziruddin Ahmed in the Wong 
or as beirig in the nature of a cheque on a bank payable whgzdlecttat : 
if the resources, of the bank permitted, which was the analogy sugg eS Espere: udi 
K.T. Shah. , Part IV is intended to keep Legislatures on the right track ROEA 
the same time embarrassing them with tall and'impracticable orders. The Courts 
are by the language (careful and well chosen and cautious) used in Part IV consti- 
tuted the arbiters to decide the time, manner and pace of the wholesome objectives 


placed by the Constitution before the Legislature. D wa | O 


REVIVAL OF THE WIDOW’S POWER OF ADO N UNDER |, 
n HINDU LAW ; 
UU BY 3 
K. V. V. L. NARASIMHACHARY, M.A., B.L., Advocate, Guntur.. 


Certain observations of Justice Saryanarayanarao in the case of Aravamudha 
Ayyangar v. Ramaswami Bhattar!, have been pointed out as being in conflict with the 
decision of the Privy Council in the case of Amarendramansing v. Sanatansing?. But 
the observations of the learned Judge of the Madras High Court are more in accord- ` 
ance with the gen’us of Hindu Law than the pronouncement of the Privy Council 
in Amarendra’s case?. Justice Satyanarayanarao observed : . 
.  “ The full legal capacity to continue the line means continuance of the line in one of two ways, 
i.e., either by leaving a natural or adopted son or a widow capable of bringing into existence a son by 
adoption. The test is to find out whether these conditions existed at the time of the son's death. If 
they did: not exist the power did not terminate. If they existed the power came to an end: and in 
certain circumstances, e.g., if the son’s-widow dies without making an adoption, the mother's power 
may be revived. If the object of adoption is the religious one of perpetuating the line with a view 
to make a permanent arrangement for the administration of the spiritual wants of the deceased, the 

@object is not acheived when the continuance of the line came to a standstill. There must be scme 
power somewhere to continue the line, and if the person lower down dies without providing for the 
continuance of the line, the power of the person higher up revives and continues .” 

. It is said that this theory of revival of power does not receive any countenance 
from the observations of the Privy Council in Amarendra’s casc?. But it is reiterated 
that this theory is in accordance with the genius.of Hindu Law. It was held in 
Amarendra’s casc? that the power of adoption would be extinguished on the son's 
death by the survival of either.a grandson or thé son's widow. It is argued that 
since the power is extinguished it can never be revived. But it may pertinently 
be asked whether the power is actually extinguished or only suspended. There is 
no text of Hindu Law which says that the power is extinguished and certain decisions 
of the Nagpur and Lucknow High Courts? support the theory of revival. When 
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1. (1952) 1 M.L.J. 251: e ' 3. Bapuji Ramji v. Gqngaram, T.L.R. (1941) 
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the son and his widow: ‘passed away without providing’ iy ‘thé. continyarice vor the 

line, the duty of-providing for the continuance: of the line by- adoption i is cast'upon 

the mother. The mother’s tight of adoption is anly suspended in.the meantime 

‘and not extinguished. Moreover there is distress (apat) here in thé form of the 

extinction of the family. : Once the obstacle to the exercise of her right is removed 

‘the mother can adopt. >> 7 < che NG < 


Sri K. R. Ramaswami Ayyangar in his esszy—‘ Posthumous Adoption ^ 
published in 1949 (2) M.L.]. at page 55: writes thus— IE | 

' * Since the power, of the widow exhausts only when thére is an "m and that person beget 

a son ar leaves á widow competent in the way of law to beget a child by adoption it may be necessary 

that this limitation should be there not only for the first time she-adopts but during each time she has 


power to exercise the authority, ihe period of limitation starting Trom, the date-of revival of the power 
''of-the widow to adopt.” ! ] 


These observations presume the possibility of revival. "Nr NE f 


The power of the mother is never extinguished but, only kept i in E ation 
by the presence of counter-circumstances. Moreover the son. and his widow 
being dead there is no reason. why the mother-widow should not adopt with the . 
‘consent of the sapindas, because the son adopted by her is equally efficient in con- 
ferring spiritual benefit on ancestors as a son adopted by the son’s widow. In this 
way the religious purpose of adoption also would be served. ‘To take an example 
from the Purvamimamsa—when. thé somalata is not available putika can be'substituted 
in its place. So also when the person pritnarily’ entitled to adopt is’. not’ 
available, the, next rightful person may adopt: Such person's right is only" kept 
in- abeyance by the existence of the holder of a superior title but is not extinguished. 
As long as there is the daughter-in-law of course she would be primarily entitled 
to adopt. But when, she is not in existence why should not the mother-widow be 
allowed to adopt with the consent of the sapindas? -Nandapandita in, his Datta- 
kamimamsa authorises a person, whose. son_is dead, to, adopt. When the son and 
daughter-in-law have died without providing for the continuance of the line, the 
mother is left in the category contemplated by Nandapandita., Hence she is entitled 
toadopt. Thus the ee principles of the law of adoption also suppor 9 the nd 
of revival. 


Ir Amarendra’ s caset itself the Privy Council warned 


“that great caution should be ‘observed i in shutting the door upon any authorised adoption 
by? the widow of a sonless man ”. 


The ‘widowed mother-in-law, bereft, E her son and daughter-in-law, both of whom 
. died without. providing for the. continuance of the line, is left Reese. in the same 


position as is contemplated by the Privy Council. e 


_,,. , The genius and Te of Hindu Law of adoption i is best xod by Manu 

in: the following verses :. The spiritual efficacy of a son is thus dewpbeds 
| Suse gaman aaa | 

(^ c - gandra; aA: I| (ch. 9. v. 180) - 

0. Sandi scared (AR gd: | 2 . 

| aT EH: a "im: sambatan || (ch. g 9. v. I T 
gà: I safe Jonam IB Pa 

(5o. 0 gr gia dir nadi AET || (ch..9. v. ap. 
«7 7 aRar deufd ua adama | e 

2. ug qus: EG HAA AAT, f zn (ch. 9. v. 107) - 








E (1933) 65 M.L.J. 203 : LR, 60 LA. 248 ; LLR. 12 Pat. 642 (P.C). 
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' In the case of the widowed: mother, whose sor andi daughter-in-law died without 
leaving a son and .without' adopting, ` ‘the essential condition of adoption, namely, 
the absence of a son who can confer spiritual benefit and perpetuate the lineage, 
is present. Hence it is but proper that she should adopt. 


Even the great poet Kalidasa voices the spiritual efficacy of a son in E Bagin- 
Vamsa and Sakuntala thus : 


E Hd: q agar: hoea: | 
3 TEMANE NAGA: || Raghuvamsa (red), 
met gu wur ganaid wur 
qu: dà: aaa: nawung || Raghuvamsd (1—67) 
UA— aà! giaa kaange: Aena: ||. 
amit aa aaa. 

al d: He agaa nada | | 

“da Galas aut d BU UT uon : 
"Mawinan fau Naba ll (Act 6—v 25 Sakuntala) > ` 


; ho 

In the Bengal case of Manikchand v. Jagatsettaini! it was held that if the estate 
is once more vested in the mother, after the death, of the son and his widow with- 
out issue, or adoption, her right of adoption revives. According to the custom 
obtaining among the Nattukottai Chetties of Madras the power to adopt does not 
‘come to an end, where the son has died leaving a widow. (Subramaniam v. Soma- 
sundaram?. ‘So the custom and consciousness of the community also support the 
theory of revival. ; 


' The argument in Amrendra’s case? that the father’s duty or debt'is discharged 
the moment the burden of continuing the line and solemnizing the rites is passed 
on to ‘a new generation does not appear to be convincing. Because in such a case 
‘Nandapandita’s dictum that one whose son is dead, may adopt, becomes meaning- ' 
less. To say the least, such a father whose-burden is passed on to a new generation 
‘may be delivered from the hell called Put, because he has seen the face of his son. 
But% such son and his widow die issueless and without adoption, are the other aims 

` sof adoption namely, the offering of the funeral cake and water, and the celebrity 
of the name, and the perpetuation of the lineage, fultilled ? Hence the widowed 
mother can adopt with the consent of the sapindas. I may conclude that the 

e observations of Justice Satyanarayanarao faithfully reflect the true spirit of the 
Hindu Law of Adoption. 


1 


1. LER: (1889) 17 Cal. 518. 3. (1933) $5 Mad 203: -LR. Go LA. 2423 
2. (1997) 1 ML. 6o: LLR. (1999 59 LL.R. 12 Pat, 642 (P.C.]. 
Mad. 1064, 
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MADRAS EUILDINGS LEASE AND RENT CONTROL ACT (XXV OF 
1949), SECTICN 7—A NOTE ON THE DEFAULT CLAUSE. 


BY 
V. SREE Rama MOHANA Rao, B.A., B-L., Advocate, Bapatla. 


Section 7 (2) (i) of the Madras Buildings Lease and Rent Control Act (XXV 
of 1949) states that a landlord may a»ply to the Rent Controller for eviction of his 
tenant on the ground that the latter has not paid or tendered the rent due by him 
within 15 days after the expiry of the time fixed in the agreement or in the absence 
of an agreement by the last day of the next month. When a petition is presented 
under section 7 (2) (i) for default of arrears of rent if the tenant shows that the 
default in question is not wilful (because that is the only plea available) the Rent 
Controller may give a reasonable time not exceeding 15 days to pay or tender the 
rent.due up to the date of such payment or tender, This is proviso to section 7 (2)* 
(i) which is added by the Amendirg Act VIII of 1951. This is an important . 
innovation. If the default alleged is wilful eviction. will be ordered against the 
tenant. The Act is exbaustive 'and self-contained. The provisions of the Civil 
Procedure Code have no application. Abdul Kadir Hadjiar v. A. K. Murthi! ; Devi- 
chand Mulchand v. Dhanraj Kantilal?. There is a recent pronouncement of Rama- 
swami, J., on this point reported in Fernandes v. Ranganayakulu Ghetti”. The term 
“ wilful default? is not defined anywhere in the statute. Other Acts have to be 
looked into for ascertaining the meaning of the term wilful default. Under the 
1946 Act there is no proviso to section 7 (2) (i). 


Section 7-A is another novel provision which has a bearing on the matter. 
This applies not only to section 7 (2) (i). but equally to all grounds of eviction men- 
tioned in section 7. It states that when a petition is presented under section 7 
by the landlord, the tenant ' has no right to conres: the application or to prefer 
any appeal unless he pays or deposits with the controller or the-appelate authority 
all arrears of rent due up to the date of payment or deposit in respect of the building 
and continues to pay or deposit any rent which may subsequently become due. 
When the tenant pays ar deposits all the arrears af rent the petition or appeal 
as the case may be has to be heard and disposed of on merits. If the controller 
finds that there is wilful default proviso to section 7 (2) (i) comes into play. On 
the other hand if he fails to pay or deposit the arrears of rent eviction follows under 
section 7-A (4) in the absencé of sufficient cause. Section 7-A was held to be 
applicable to appeals also and the appellate Court has power to condone the default. 
Aravamudhu Chettiar v. Abdul Khader Kowther*. (Govinda Menon, J.) 


$ 
When there is any dispute as to the quantum of rent to be paid or deposited 
the controller has power to determine the same summarily [section 7-A (3)f. If 
the arrears of rent are not deposited with the controller as directed by him and an 
appeal is preferred and when there is a dispute as to the amount of the rent it is 
doubtful whether the appellate authority can exercise the power under section 7-A 
(3) in view of the omission of the words ** Appellate Authority ” in section 7-A (3). 6 


1. (1947) 2 M.L.J. 482. s 3. (1952) 2 M.L.]. 445. 
2. (1948) 1 M.L.J. 276. 4. (1952) 2 M.L.]. 492. 
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. EQUALITY BEFORE THE LAW AND EQUAL PROTECTION 
OF THE-.LAWS* : 
l By 
V: G. RAMACHANDRAN, mal, B:L., Advocate, Tirukoilur. 

Mr. President and Brother-members of the Bar of India, 

It is indeed a rare privilege and I cdunt it as sacred, to address my colleagues 
in the legal profession in this momentous, august and learned gathering on a subject 
that is pregnant with topical, legal and political importance, viz., “ Equality before - 
the Law and Equal Protection of the. Laws”. In these days of conflicting rights, 

' when rights and privileges arë stressed more than duties and obligations, when the 
upward surge of new democratic forces particularly in young, immature, independent 
republics as India, tend to make the party in power and the executive feel more 
sacrosanct than even our courts of justice and the Constitution, it is betimes that ' 
in the very interests of the Freedom which we want to preserve at all costs, we must , 
focus public attention on the supremacy of the Constitution to which the Executive, 
thé Legislature and even the Judiciary are only. subórdinate and that as between 
the last three it is the Judiciary that must. be deemed as interpreter of the Consti- 
tution and the resolver of conflicts when rights of the people, the Executivé or the 
Legislature are in conflict inter se. The limitations which have to be always kept 
in view can be summed up in the three memorabie golden rules propounded by . 
Professor Berridale Keith : FEM a 
e(i) That the-judicial decisions should be upon fixed: principles already 
established ;: p^ aa ORENSE 

. (ii) Legislation must favour the limitation of exécutive'and judicial power 
to deal arbitrarily with individual rights; * . EIUS 4 
“e. (ii) The-Government should, jealously respect its legal limitations. . 

It is wise to remember we are in a'federal ‘state and so we must appreciate the 
meaning of double allegiance to the State Laws and the Federal Laws. A federal 
people must exhibit a high sense of political education and legalism, :.e., “a general 
willingness to yield to the authority of law courts’ which .courts alone can decide: 
what the Constitution at any given moment is... Ás.Professor Dicey would -put it.: - 

* A Federal System can flourish only among communities imbued with a legal spirit and 
trained to reverence the law, is as certain as can be: any conclusion of. political.speculation. Fede 


ration substitutes litigation for legislation and none but a law-abiding people will be inclined to : 
regard the decision of a Suit as equivalent to the enactment ofa Lew” : 


and the learned constitutional expert wouldadd: : 


) D 


ra 





* A thesis read.before the Eighth Madras State Lawyers’ Confegence at Salem on goth December, 
1952, under the. presidency of the-Hofble, Mr. ‘Justice, T. L; Venkatarama-Ayyar. | tn. oy! 
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* The main reason why the United States of. America has carried out the Federal System. with 
equal success is that, the people of the union are more thoroughly imbued with legal ideas than any - 
other 'éxisting nation.” d ' 


I have ventured to quote Professor Dicey in detail as there is a prevalent fashion: 
even among the highly educated gentry who climbed up the ladder of political 
power in our country (not to speak of; the Cromwells of lesser calibre) to decry 
the interpretative jurisdiction of Courts: of Law and to hail their own conceptions . 
of what is good for the country as pearls of wisdom. They would appear to desire 
that powers of Coiirts of, Eaw;must be eschewed for their own party ends forgetting 
the next party in power may do-just the contrary: It is well to ‘agaiti quote Dicey: . 

* yet any nation who cannot acquiesce in the finality, of even possibly mistaken’ judgment is 

-hardly. fit to form part of. a federal:state;"-... -~ <- sume DE tn s 
It. is, therefore, wise for politicians as well as the laymen in India to realise that. ` 
respect for the Constitution, for the law of the land, for the rule of law and for courts. _ 
of justice are the- pivots-on-which aur--lüdiam Federation’ could march forward 
in the field of successful Federalism. Unless we, the people, exhibit to: the fullest, 
traits of federation and legalism/we. cannot dream of an unalloyed federal. consti- 
tution divested, of even the few unitary tendencies that may be present in the Indian. 
Constitution as it is to-day. 


Gentlemen, my esteemed friend, Mr. M. K. Nambiar, Bar-at-Law, addressed 
our last conference at Kozhikode on ** Fundamental Rights.*' It is my turn now to- 
particularly dilate on a special aspect:of these fundamental rights, viz., “ Equality 
before Law and Equal Protection of the Laws”. The Constitution of India presents 
in ‘Part III, (Article 12 to 35) the: Magna Carta of India: It vouchsafes to the | 
citizens of India certain fundamental rights which are inviolable and are to be 
guaranteed to him by any governmental party in power. The tyrrany of the’ 
majority in representative party góvernments of latter days had: necessitated such 
cotistitutional guarantees as a permanent saféguard to minorities. This charter 
of liberty is a sheet-anchor for all young: demacracies. Lest- authority should ` 
corrupt, constitutional limitations are made the Safety-valves for the essential well- 
being and happiness of free citizens. In England, Parliament is supreme. ‘Tradition, 

. conservative outlook; representative aad responsible cabinet system and‘a supreme 
Parliament form the real guarantee tc the people of England of.the inherent rights, - 
of liberty of the individual, liberty cf speech, liberty of association and equality 

. in the eyés of law.: , Professor Dicey would assert that in England : a i 

“The right to individual freedom was part of the Constitution (unwritten) because it is inherent 

in the ordinary law of the land ;, the right is one which can hardly be destroyed without a thorough. 
révolution in-the institutions’ and ‘manners of the natiop.” ; 


Individual liberty in England and equality before law can bc, secured by 
resort to-‘ writs or/^remedies " in courts of law. But the Parliament is so supreme 
‘that iz can alter, statutory or judge-made law.. Magna Carta and the Bill of Rights - 
merely declared the existing common law and bound only ‘the executive and never 
the Parliament. By contrast we finc in the American Constitution a recognition 
of Montesquieu's famous doctrine of * separation of powers. The visible element 
of this ‘separation’ is' complete independence of the American ‘judiciary which? 
is.supreme and as^Dicey states it * the judiciary in à Federal State is sometimes: 
the master of the Constitution.’ While the Congress is subordinate to the’ Consti-. 
tution, it is'the domain of the Suprerie Court to interpret the Constitution. The 
Indian Constitution is.a happy compromise between the supremacy of the Parlia- 
ment and supremacy of the judiciary. .In India, the Constitution is supreme, holding - 

“in subordination, the three powers, the executive, the legislature and the judiciary 
though the latter are given the unique. privilege to resolve all conflicts and interpret 
the Constitution. - ; qu LN : 


Equality before Law. 


` s = t N B5 
- The two significant terms of constitutional importance in this-thesis-are *-Equa- 
lity, before Law * and ‘ Equal protection of the Laws.’ The former is of English 
origin while the-latter has'been taken out of the Anferican Constitution. The two. 
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terms are not really identical. ‘Rule. of Law’ coined by .Professor Dicey 
carried with it the concept of. Equality ‘before the Law?. In.other words, in Englarid 
‘No man was above the Law.’ Whatever, his: rank or condition may be, ‘he ‘is 
‘subject to the ordinary law of the land and jurisdiction ofthe’ ordinary courts. The 
supremacy of the law implied 1 the exclusion ‘of arbitrary’ Bowrt and the equality 
of all citizens: before. the ordinary’ law. of! the ‘land: 


CE qual Protection of the Laws. 


"The term.“ Equal Protection: of. the Laws? is, however, a positiye concept. It is 
imbedded i in section 1 of the 14th. Amendment of the Constitution of America. ' The 
13th Amendment, of 1 787 abolished slayery in any formi in the United States of America. . 
But. the most significant. amendment, however, was the 14th passed by the Congress 
in 1868 by which all citizens of the United States of America Gnclusive of the erstwhile 
slaves) cannot be deprived of life;. liberty or property without ‘ due | process of law.’ 

- mor can' any Statė dény to anyone “Equal. Protection of Laws? and! it, was parti- 
cularly énjoined ’ that ‘ no, State shall abridge the ‘privileges | or immunities of the 
citizens of the’ United States of America. . The Constitution, of Eire (Irelarid) g guar- 
anteed under section 40 (1 ) that “all. citizens’ shall, as human persons, be held. equal 
before law.’ "We have i in, séction 13 of thé Constitution of Burma .the significant 
provision that ‘all citizens irrespective of birth, religion, sex or race, are equal before : 
the law, ‘that is to say, there shall not be any arbitrary disctimination between. one 
citizen ‘or class. of citizens and’ “another.” E 


. Pro ting by experience. of other federal countries we Have ita in ‘the 
Indian Constitution Article 14 which eminciates that the State shall not deny to 
any person equality before the law or the equal protection of the laws within 
the ‘ territory of India’. The emphasis must be on the threé:words ‘State’, ‘any 
person? and ‘territory of India” to'reveal that, that.(i) the guarantee is only. - 
by- the State and not by private. citizens, (ii) the guarantee extends to-any person not 
necessarily a citizen of India but any,one (inclusive. of foreigners) present i in. India, 
(iii) the guarantee extends throughout the. territory of India. a ete 


Sir Ivor Jennings has expressed - that: . 
* Equality before the Law means that amorig equals the law should be- al and should be . 
equally administered, that like should be treated alike . . . ~ The right to sue and to be sued, or 
to prosecute and be prosecuted, for the same kind of action should be the same for all citizens of fall age 
and understanding and without distinction of race, religion, wealth, social status or political influence. 
Dicey would explain that the term * Rule of Law’ meant ‘ the supremacy of. the 
predominance of law as distinguished from. mere. arbitrariness.” This equality 
before law is.not absolute but is subordinate (as succinctly laid in the Constitu- 
tion of Eire) to differences of capacity, physical; moral and social functions. Any 
wrongful act or breach of the law will be dealt with,in similar manner whether 
the ogender is a peasant, public officer or a man of- high social position. Maybe, 
each i in-his own sphere, may wield large, powers ‘but in the eye of law they are all 
one. Certain privileges and immunities are, however, offered in all Constitu- 
tions to heads of States, foreign sovereigns, ambassadors, forcign ministers, 
etc., but these should not be understood as undermining the doctrine .of Equality 
Before Law. In our own Constitution Article 361 provides for exceptional treat- 
ment to executive heads.of the Union and the States, public officials, etc. Parlia- 
ment has the power under Article 246 to legislate in respect of, foreign GADA 
(Pany fr 11 of List I, Val Schedule).and of aliens. . (Entry 17 of List tes 
i 4 * Equal Access to Courts. ` ` ' 
We may state that equality before law connotes equal justice’ ‘to all. Right. 
of equal access to courts 1s a natural corollary to the.equal protection clause and 
this was particularly stressed in an American case Barbier v. Connoly” , where the 
“doctrine of equal protection was elaborated this-wise 


“That no impediment should be interposed to the pursuits of any. one except'as applied to the 
same pursuits of any one or others under like circumstances; that no greater burden should be laid 
upon one than are laid upon others in the same calling and "condition. 2... that in the adminis- 
tration of criminal justice no different or higher punishment should be imposed upon one le than such 


a 
Em (1885) 113 U.S. 27. 
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as is prescribed to all for like offence . 12. .... All persons should have like access to: courts, 
of the.cóüntry.for-the protection .of their persons and , property, the prevention and redress of 
wrongs and the enforcement of contract.” ane < MENANG : 

, ` This cardinal'principle of: egual;access to court was put to test in India soon 
after the Constitution came into. force in Mahbub Begum and others v. Hyderabad" 
State and others!. In this instance the Begum, and her children who. had been 
declared to be heirs of the deceased Nawab Wali-ud-Daula Bahadur by a Special 
Court was sought to be deprived of that right by a sort of police action on 
thé part of the Hyderabad State The Nizam, the Rajpramukh; the, then: 
repository of legislative power enacted a special Act termed The Hyderabad Wali- 
‘ud-daula Succession (Decision of Disputes) Act XVI\of 1950. By section 2’of the 
“Act the claims of the Begum and her children secured by the decree were dismissed - 
‘and section 3 barred any reference to this decision by Statute in any Court of Law, 
This was extraordinary and against all canons of natural justice. The Full Bench 
upheld the principles enunciated in Barbier v. Connolly? advocating equal ácce$s 
‘to court and equal protection, and further laid down that sovereign discretionary 
‘powers should not be abused by an arbitrary invasion of substantial rights secured : 
‘to the citizens by offensive exactions and discriminations ; that the right to institute 

,'a'suit in a court of law is a civil right"which cannot be taken away. by -statute ; 
"that it would amount to denial of equal protection of the laws to the Begum under 
_ Article 14 and the deprivation of property rights would further offend Articles 31 
and 19 (f) of the Constitution. The Act XVI of 1950 though a State-made law 
"was not a valid law and was therefore void under Article 13 (2).* tea. 
{ P m d Egual Legal. Aid. TON: f 
'' Equal availability of the:legal aid:is another fundamental criterion to bring 
: "about true equality in the eye of law. It was in this sense that in England that 
necessity arose for'passing the Legal Aid and Advice Act of 1949. Some such aids 
to the poor litigant by statute.is necessary in India if the fundamenta] guarantee 
of equality before the law is fully zo. be realized by the poorest of citizens. ` In 
other words, law must be within the easy reach of all to enjoy the fruits thereof. 
.By its very costliness or cumbersome procedure the poor or the ignorant should 
not be denied the opportunity to. reap the benefits of equality before the law. In - 
this connection I would commend ar. article on * Legal Aid as Community Service ? 
penned for the magazine section of The Indian Express of 16th November, 1952, 
“by our colleague'at the Bar, Mr.K. V. Gopala Menon. We may emulate America 
“in this by forming of legal aid societies all over our country. Assignment of counsel 
on paid or-honorary basis to litigants in civil or criminal cases is beautifully orga- 
nized on voluntary as also on statutory: basis in America. : We have statutory aid. 
in India only in cases of murder. “ But our civil and criminal procedure must be 
so amended as to furnish legal aid in all civil and criminal pases whenever thé court 
is ofthe opinion that the party is too poór to engage counsel. A special statute 
whereby legal aid societies can be formed and who could be compelled to aid courts 
of law in the aforesaid cases, is a natural culmination for the success‘of ‘the doctrine 
, of equal protection and equálity-before law.. °F le LA EDS 
UM Ton | Due Process of Laws ' JU D LL 
^o ‘The American Constitution by the 5th Amendment directs the Federal Govern- 
ment to ensure'* Due Process of Law? : The application of this * Due-Proces$’ clause - 
' brings within its ambit the guarantee of equal protection of laws’ The 5th Amend- 
ment specifically sets out that si, "M^ : 
"4f no person shall be subject for the same offence to be-twice put in jeopardy of life or, limb ; 
nor shall he be compelled in any criminal case to be a Witness against himself, nor be deprived of 
life, liberty or property without due process of law j “nor shall private property be taken for public 


— 4. - ATR. 1951 Hyd. 1 (ER). — - B 
* See also on appeal to the, Supreme*Court': (1953) S.C. J. 61 (S.C.). 
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to procedure established by, law. . ‘Article 20 gives.protection against double 

_ prosecutions. But the words ‘ Due Process of Law,’ has been significantly omitted 
in our Constitution to avoid all confusion and doubt. The general law of the land 
assures safe remedies such as open trial, full hearing, right of cross-examination, 
right of being represented by counsel, appeal, etc. - Due process means a law which. 
hears before it condemns, which proceeds upon inquiry and renders judgment 
only after trial according to forms of law appropriate to the case and just to the ` 
parties affected.' Reasonable certainty is another requisite of due process. In 
England and America no one can be deprived of his life or liberty except fora 
clear breach of the law and witliout due process of law. But all that is provided 
in our Constitution is under Article 21, “no person shall, be deprived of his life or 
personal liberty except according to the procedure established by law.’ Our Consti- 
tution: does not secure due process of law. It secures only procedure established 
by law. In A. K. Gopalan’s Case*, the Supreme Court of India held that-the words 
“Due Process of Law” were deliberate omissions in our Constitution and that 
American cases dealing with that principle cannot be held applicable to India 
that the word ‘law’ in Article 21 has been used in the sense of ‘State-made or enacted’ 
law and not as an equivalent of law in'the abstract or general sense embodying 
the principles of: natural justice. ‘ Procedure established by law’ therefore only” 
connotes procedure prescribed by the law of the State. Due process of law, on the 
othér hand, would take us into the doubtful mire of procedure sanctioned by settled 
usage or natural justice'and therefore was purposefully omitted in our Constitution. 


It is well to remémber that in America the ‘ due process’ clause was available 
to corporations as well as individuals, aliens as well as citizens of the United States 
of America. Article 14 of our Constitution can likewise be invoked by aliens in, 
our country.. In America the due process clause was a limitation on the Legislature — 
as well as on the éxecutive ; secondly it related to substantive as,well as procedural 
rights. If the police power of the State intervened due, process, then the former 
must pass.the test of reasonableness and should not be arbitrary, vide Lochner v. 
New York®. Due process includes natural justice, opportunity of a fair hearing, 
service of process, an impartial tribunal, Turney, v. Ohio?, absence of fraud, Chicago, 
M. & St. P:R. Co., v. Minisesota^, courts free from outside duress, Frank v. Mangum 5, 
etc. Denial of due process includes excessive penalties, Missouri. Pacific Ry. Co. v. 
Tucker®, un-uniform taxes, McGowan v. Illinois Bank", unequal administration of 
law by an official, Snowden v. Hughes?, etc. Equal protection clause does not prohibit 
States ftom restricting the enjoyment of political privileges to certain classes of their 
citizens as they deem proper, vide Blake v. McOlung?. . x V a 
: E Equal Protection to Negroes. 

'  "Megroes in Àmerica earned their emancipation by the 13th Amendment to 
the Constitution of the United States of America which postulated that neither sla~’ 
very nor involuntary servitude, except as a punishment for ‘crime whereof the party 
shall have been duly convicted shall exist within the United States of America or any 
«pace subject to their jurisdiction. : The 14th-Amendment further enjoined all persons 
orn or naturalized in the United States of America, and subject to the jurisdiction. 
thereof are citizens of the United States of America and of the State wherein they 
reside. ‘It further guaranteed all privileges and immunities, equal. protection of 
laws and due process of law. , The Negro thus became a full-fledged . American. 
citizen. Inthe leading case Norris v. Alabama°, Chief Justice Hughes reversed the. 
conviction for rape, of nine negro boys on the ground that defendants had been: 
denied due process of law such as disqualifying of nine competent negro jurors, . 
on.the ground of race. In the field of education in Gaines, A negro citizen of Missouri 
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. y. University of Missouri an action brought for not admitting the negro in its law T 


school, the-same Judge Hughes opined: : 


“The petitioner's right here is a pérsonal one, it was 2s-arrindividual that he was entitled to the 
. equal protection oflaws and the State was bound to furnish him within its horders facilities for legal 
education substantially equal to that which--he State offered for persons of the white race, whether 
or not other negroes sought the same opportunity." ue n . : i 
But, however, American conscience was really not initially frank. In Plessey « 
v. Fergusson? a subtle distinction was made that * equal but separate’ -treatment 
of the two races would satisfy the 14th Amendment, The statute which allows 
rail-roads in Louisiana to, provide equal but separate accommodations for white 
and coloured races was sustained. This halting doctrine came to an acid test in - 
the.case of Sweat v. Painter? which turned down. the separate treatment: practice". 
and held the negro student was entitled to his full constitutional rights of the same 
-legal education without any racial segregation. It is appropriate to mention here 
that though the Constitution of Federal America came into being in 1787, it took ` 
so late as 1865 and 1868 to usher ir. the. 13th and 14th Amendments so as to give 
equality of treatment to negroes. Much of this however, was, only on .paper 
and only in 1959- by judicial interpretation in Sweat v. Painter? has the negro got 
out of the ring of-racial segregation. In India, gaining by the American experience 
Article 14 has vouchsafed to all resident in India the equal protection clause, while 
Article 17 abolishes *untouchability in all forms. But it is regrettable that while 
even conservative India is far ahead of other countries in the matter of treatment 
of aliens and prohibits segregation in any form, in any section of its nationals, it is. 
a tragedy that South Africa, which is said to be advanced in-western civilisation 
should resort to’ primitive -doctrines of racial discrimination and segregation. Its 
Apartheid Policy is fast becoming the ground;for probably another-Global War. - It 
is betimes that saner counsels do prevail in the African continent so as to-re-establish 
the: divine theory of oneness of humanity and universal brotherhood which is the 
pivot ‘over which any civilized government can function. . ^ ^ > ^ >. 
Even early periods of American negro distress appear to pale before the cruelties 
effected on this new-fangled apartheid „policy of Africa. -Police-torture with a 
view to forcing out confessions particularly from negroes charged with breach of the 
law was a‘blot on American civilization; In Chambers v. Florida* such tortures were: 
^. deprecated as tyrranical, unjust and illegal and against due process of law. The . 
negroes were set at liberty and the convicting judgment of the Supreme Court of 
Florida was reversed. , In Brown v. Mississippi’, it was pithily stated: f 


* T5 permit human lives to be forfeited upon confessions thus obtained (by: torture) would maké 
the constitutional requirenfent of due process cf law a meaningless symbol.”  '" 
The trite saying that justice must not only be done but seem to be done according 
to form rests on this principle of * Due Process of Law? In Turney y. Ohio®, Taft, 
CJ., observed that: - he gee A "Ad MEME e 
^ " Every procedure which would offer a pessible temptation io the average man as'a judge to forget 
the burden of proof required ‘to convict'the defendant or which might lead him not to hold the balance 


a 39" 


nice, :clear and true between the state and the ‘accused denies the latter ‘ Due Process of Law’. 

05 70 07 75 77 Onustof Proof and Duty of Courts: a ii p 
“The onus of proof in cases where the equal protection clause is alleged to have 
been violated is upon the person ‘who assails the law, vide, Lindsey v. National Car- 
bonic Acid Gas Co,” ‘The function-of Courts in the sphere of constitutional interpre- 
tation is aptly brought out by‘Sutherland, J. in: Atkins v. Childrens Hospital? when he 
stated > NUS espe Ps "E : : RE. 
~ °* The duty of Courts to hold an enactment either-void or ultra vires is one of great gravity and 
delicacy and this power of Courts-is subject to the guiding principles of decision which ought never 
to-be absent from judicial consciousness ; one is that Courts are concerned only with the Legislature’s 

power to.enact statutes and.not.with.their.wiscom ;, the other.is that while unconstitutional exercise of 

power by the executive and legislative branches of Government is subject to, judicial restraint the - 

_ only restraint upon the exercise of power by Courts is their own self-restraint." 
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The presumption is generally in favour of the constitutionality of an Act. As! 
laid down in Ogden v. Saunder!, . — ^ v Wi E A 
. *Xtis but a decent respect due to the wisdom, tlie integrity and pattiotism of the legislative 
‘body Wy which any law is-passed to presume in favour. of its validity until its violation of the Consti- 
tution is proved. beyond all reasonable doubt." Ex a 
‘Cooley limited the legislative power in these words : A A 1 
“Legislatures have their authority measured by the Constitution. eThey are chosen to do 
- what it permits and nothing more.” ‘ i 


In State of Madras v. V. G. Row?, Patanjali Sastri as Chief Justice of the Supreme 
Court described the difficult role of courts of law on India, under Article 13, thus’: 
* What is sometimes overlooked is that our Constitution contains express provision for judicial 
review of legislation as to its conformity with the Constitution unlike in America where the Supreme 
‘Court has assumed extensive powers of reviewing legislative Acts under cover of the widely inter- 
reted * Due Process clause? in the 5th and 14th Amendments ; ‘if then the Courts in this country 
face up to such important and none-too-easy task, it is not out of any desire to tilt at legislative authority 
- jn.a crusader's spirit but in discharge of a duty plainly laid upon them by the Constitution. This is 
especially true as regards “The Fundamental rights,’ as to which this Court has been assigned the 
role of a sentinel on the “ quivive.’ While the Court naturally attaches great weight to legislative 
judgment it cannot desert its own duty to determine finally the constitutionality of an impugned 
‘statute. We have ventured on these obvious remarks because it appears to have been suggested in some 
quarters that the Courts in the new set-up are out to seek clashes with the legislatures in the country.” 


In Sunil Kumar Bose and others v. The Chief Secretary of the Goverment of West Bengal? 
while striking down as ultra vires the Constitution the Bengal Preventive Detention 
‘Order of 1950 (issued by the President ofthe Republic) on its application to Bengal 
‘Criminal Law Amendment Act of .1930 and West Bengal Security Ordinance, 1949, 
"which later two-Acts were void under Article 13 (1), their Lordships of the Calcutta 
High Court summed up in forcible language : im Pe 

* 'The Parliament of India is not supreme in the sense in which the Parliament of England «is 
‘Our Parliament is subject to the Constitution,” a 2 ES 

. and discussing fhat there can be no delegation of legislative power of the President 
to the Courts their Lordships added:  . > >. R : 

“ The effect of the order of the President is that the judiciary is converted into a legislature with 
limited powers and the executive is converted into a judiciary whose decisions are final... . . -We 
also (the Judges) swore to uphold the Constitution and the laws. In our opinion we would be false 
io our oath if we give effect to this Adaptation of Laws Order, 1950, even though this Order may 
have emanated from the President of the Indian Republic. It has always been the tradition of this 
Court to stand between the subject and any encroachment of his liberty by the executive or any of the 
authorities however high. Amidst the strident clamours of political strife and thé tumult of the 
clash of fonflicting classes, we must remain impartial. This Court is no respecter of. persons and its ' 
endeavour must be to ensure that above this clamour and tumult the strong calm voice of justice shall 
always be heard. Fiat justitia ruat coelum." jr 4 $ . 

Gentlemen, these are golden words. That is our ideal, to speak out boldly, 
truly eand justly. Politicians and men in power may be.erratic in their views, 
expressions and decisions. ° But courts of justice are there to protect the citizen from 
all such eccentricities and illegalities. Men in power, therefore, naturally ‘would 
aspire to whittle down powers of courts of law so that they may give vent to their 
autocratic trends, But we of the legal profession, as guardians of the public and 

*the general mass of citizens, must be alert and fight against any such curtailment 
of the powers of courts of law. — | EM ee 

f i Fundamentals of Equal Protection. 


i . : i agg 
We may now examine some of the fundamentals of the Equal Protection 
Clause. Justice Field stated in what is called The Slaughter house cases‘ "E 
“That only is a free Government in the American sense of the term, under which the inalienable 
wight of every citizen to pursue his happiness is unrestrained, except by just, equal and impartial 
Jaws.” ; i 2*2 X 
Mr. Justice Packham in Lochner v. New York5.stated 


** No state can. deprive any person of life, liberty or property except by due process of.law." 
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' “Thus, monopoly iii slaughter-housé trade was struck -down in the former -case while 
-in the latter the cóurt:struck down the statute limiting employrnent in bakeries . 
-to 60 hours per week and 10 "hours per day as “ meddlesome interferences-with 
-the rights of individuals to workras long and as.hard as they liked.” But in Muller 
v. Oregeon* the ten-hour day for women labour was sustained as a -very reason- 
able restriction taking into consideration ‘women’s physical structure and -the 
‘performance of maternal, functions; “Due Process of Law’ implies reasonable- 
ness of the measure and so the’ Minimum Wage Law was sustained as reasonable.- 
in. Settler v. O’Hara®. . Yn Barbier .v. Connolly?. the discretionary: autocratic powers 
.of the supervisor, in.the licensing rules was. struck down as it was discovered 
there was horrid discrimination in that not one of the 200 chinese applicants was 
given: the permit while the 320 laundries which were permitted had only wooden 
buildings contrary to-rules and that only one of the white applicants was deniéd 
license. Justice Mathews forcibly put it: ` - ` . ' . 
n “The, very idea that one man may be zompelled, tu hald his life or the means of living, or any 
, material right essential to, the enjoyment of life at the mere will of.another, seems intolerable in any 
country where. freedom prevails.” ,- UM ] : 3 . : 
-' Then follows. this classic observation from his Lordship : | 
us Though the law itself be fair on, its face and impartial in appearance, yet, if it is applied and 
administered by public-authority with dn evil eye and unequal hand, so as practically to make unjust 
and illegal discriminations between persons in similar. circumstances, material: to their rights, the 
denial of equal justice is still within the prodibition ‘of the Constitution." , E 
In Tick Wo v. Hopkins* the same view was exprsssed thus : 3 
“A denial ‘of equal protection' may lurk in‘ the practical administration-of a statute even.if-not 
required by. its words,” .' AS ^ A x ud ` kt D f ED 
` In other words, the procedure: by which Government is administered must in 
every instance meet the laws standard of what is rational, legal, just. and appro- 
priate. Reasonable certainty is another requisite of due process. To victimise 
‘a person as. belonging to an unlawful “gang? when the word ‘ gang’ is not pro- 
perly defined, is repugnant to the.due process clause-as being vague, indefinite and 
uncertain. In thesterilization casés Skinner v:. Oklahaina®, the statute which decreed 
that habitual criminals should. be sterilized so that felony may be eradicated by 
preventing any offspring to the felons, was questioned as unconstitutional. 
“Considering it. curious "that offences -against prohibition laws, revenue laws, 
embezzlement or. political goffences were’ considered as not involving heritable 
moral turpitude as felony, their: Lordships held e: ' DS 
“the classification of Habitual criminals as too loose for so serious a business. "Those who stole 
were sterilized. Those who embezzled were untouched . . . .. The power to sterilize further led 
to devastating effects. ‘In evil or reckless, hands it can cause-races or types which are inimical'to the . 
dominant group (in power) to wither and disappear. There is no redemption for the individual 
whom the law touches..,.. wo... This isin violation of the constitutional, guarantee of st and 
eugallaws., The guarantee of, equal protection cf the laws is a pledge of the protection of equal laws , vide, 
Tick Wo v. Hopkins’. ._ A eS ig ER IT UR uv qr oa oh, eb 
But .the State in its exercise of the police power can; however, curtail-the rights 
of citizens in a limited sphere. for purpose.,.of the welfare of the commonweal 
in matters such as safety, morals, health, economic welfare ‘and general | proe 
sperity of the community—vide Mackay Jewellers v. Bowron! But this police 
power must be strictly limited to the actual requirements of an . advancing’ . 
complex society. All safeguards must be takèn in this regard so as not to invade . 


any fundamental right guaratitéed to the citizen. 


‘ . . ` , ] 2 . D 


The State also can make class legislation, only it must be reasonable classification. 
In Barbier v. Connolly?, their Lordships said: | š 3 . 


“ Special burdens are often necessary for special benefits such as for supplying water, preventing 
fires, lighting districts, cleansing streets, opering parks and. many other objects. Regulations for the 
purpose may press with more or less weight upon one thai "upon another but they are designed not to 

- impose'unequal'or unnecessary restrictions upon anyone ‘but to: promote with as little inconvenience 
as possible; thé geriefalgóod?'^ ^77 ^^ Sr m o te= Kb fe i i 





o4 €. a 


. 1r. 808 U.S. 412. er 3 8 nBUS m 06. 0 jc 
+ 8. 243 U-S. 629. « to Par od ju f (1982) 316 U.S. 535. * 
. . 199 ALR. 1188. . 


3 (1885) 113 U.S. 27. e 


e S ° ' THE MADRAS LAW JOURNAL. ' 23. 
Classification and statutes limiting the rights. of a class for their own. welfare 
is legal. In Radice v. New York!, a statute was sustained which prohibited employ- 
ment of women in restaurants after ro p.m. Child labour can also be regulated. 
This is on the principle expounded by Frankfurter, J.,.in. Tágner v. Texas? that: . 
s “The Constitution does not réquire things-which are different in fact, or opinion, to be treated 
in law as though they were the same.” : > : Ag DE 
. In tbe interests of public welfare, legislation may regulate certain interests 
such as women, infants, imbeciles, insurance companies, railways, banks, corpora- 
tions, etc. But this demarcation of a'class must be reasonable, ‘not arbitrary 
or capricious and must be in the interests of general public welfare. Thus liquor 
which is injurious to health can be regulated by legislation, other drinks nót injurious 
can be left alone. Night work may be prohibited in case of infants and women: 
Municipal ‘sewage pumping and clearance may be’ prohibited from being in the 
° heart of a residential locality as injurious to' health. Further there can be'no 
guarantee of same laws and same remedies to different areas of the State which may 
vary in its needs. Vide Missouri v.'Lewis?.. The problem of segregating resi-. 
dential houses in one place, model apartment houses in another, industries in.the 
third, shops in the fourth, is a feature of modern town planning. Such ' zoning’ 
cases cannot be questioned as discriminatory. In Village of Euclid v. Ambler 
Realty Co.1, zoning was upheld on' the ground that growing urban life must be 
regulated for which all private rights must be subordinated to public good. This 
exercise of police power of the State is specifically needed in the matter of urban 
areas though itamay be out of place for village communities. " rye : 
Equality in law implies equal protection in taxing laws. “This does not, imply 
that each must be:taxed equally but only connotes that persons of the same class 
or category placed in similar circumstances should be taxed equally by one standard ; 
vide Magoun v. Illion’s Bank®. The scale of taxation for the learned professions, 
trades, income from agricultural property, cinema and theatrical performances, 
etc., is regulated with different standards appropriate to each. Charitable insti- 
. tutions, public libraries charity shows—these may be exempt from taxation. ' But -` 
if the administration of tax laws results-in intentional and systematic discrimina- 
tion, it will be offending the doctrine of equal protection—vide Bohler v. Callaway °. 


. Equal protection which is available in the legislative field is open also in the 
field of execution or administration of laws. In Yicko v. Hopkins? Justice Mathews 
declared | . 5 i : . 

“Tt seems intolerable that a man should hold any public right at the pleasure of another. The 
guarantee of equal protection of laws is a pledge of the protection of equal laws." i 4 


Equal protection includes equal access to courts—-vide Barbier v. Canolly?. But 
it does not inean same laws, or same remedies in all courts but-only equal laws for 
a set of persons similarly placed in Tribunals of one particular. caregory. There 
may be special courts for.particular emergencies but the proceduré and form of 
- trial shall be ‘based on the principle of freedom, liberty, natural justice. In India 

e the procedure must be one prescribed by law. Per Article 14 of the Constitution . 

of India the protection is only against State action and not of private individuals. 
In the latter event the ordinary law of the country must be resorted to for redress 
only when there is an actionable wrong suffered or committed. ' TS 


Delegated Legislation and Administrative Tribunals. | ; 


The. complexity of modern life, social and economic .problems have neces: 
sitated the administration of certain aspects of law; to: departments of law which 
have created. Tribunals to decidé administrative and quasi-judicial issues. Dicey’s, 
vision of the-Rule of Law, the supremacy of parliamentary legislation and the majesty 
or law. courts, must have had a rude shock at the growth of these delegated bodies. 
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‘Dicey knew only. of the administrative bodies (separate courts) in France called 
Droit Administration which determined the position and liabilities of all officials 
of the State, the civil rights and liabilities as between citizen and State by a special 
. procedure. Dicey never foresaw that Tribunals and delegated legislation will 
be the order of the day all over the modern world. ‘There is, however, a danger, 
inherent in this craze for tribunals if it is not properly regulated and manned. To 
‘emit the maintenance of constitutional right to the region of judicial discretion 
was felt as shifting the foundations of freedom from the rock to the sand—vide 
Local Government Board v. Arlidge!. . When that is so, how much worse would it be 
when it is all relegated to the discretion of arbitrariness subject to no judicial appeal 
or review.. This would tend to a denial of equal protection of laws. Lord Hewart’s 
_scathing and .classical work on “The New Despotism’ throws a flood of criticism 
on delegated legislation and administrative Tribunals. I am in safe company when 
I venture to quote our distinguished president of this.conference Sachivothamae 
Doctor Sir C.P. Ramaswami Ayyar from his jubilee address delivered at the 
Madras Advocates Association on 16th April, 1949. He cited the Eastern Economist 
and said : f > DN 
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** Whereas in India of to-day, the Legislature is really dominated by a single party and where the 
press is not yet functioning fully as the fourth estate of the realm, the executive must be kept in bounds 
until the opposition grows by a conscience of its own ......- Authority has tended to give the 
executive a taste for Blanket powers which it is almost impossible to contest in a Court of law. The 
last of our defences, the judiciary is being rendered less effective by reason of the drafting of our laws 
and ordinances which makes it almost impossible for the actions of the executive to be questioned.’’ 


‘Sir Erskine May, author of the celebrated ‘Parliamentary Practice’, opined that 


“as the national conception of Government has moved towards the regulation of the day-to- 
day affairs of the community, departmental legislation attracts fresh attention and members of par- 
Tiament feel that the powers which they have delegated require organized scrutiny.” ; 


Democracy should ever have a vigilant and watchful eye on the abuses of such 
delegated authority and their devices of circumventing parliamentary and judicial 
correctives. In India after the new constitution the limits of delegated legislation | 
has been clearly set out in State v. Basdeo?, Desai, J., stated: < 


** When an authority makes rules in exercise of the powers conferred upon it by the Legislature, 
the Act is the real autbority behind the rules and the Legislature retains control over tbe authority 
and the rules: So long as it retains control it cannot be, said that it has delegated the power. The 
Constitution forbids delegation of legislative power. But it does not forbid delegation of rule-making 
‘which however must be subordinate to and within the ambit of the parent Act and such rulemaking 
must only be intended to carry cut and enforce the law enacted. If these principles are violated then 
section 13 of the Constitution renders all such laws void and altra vires.” 2 


An administrative Tribunal is ‘the judicial counterpart of the parliamentary 
rule-making powers delegated to subordinate, bodies. To quote again Sir eC.P. 
Ramaswami Ayyar’s memarable and golden utterance: " 


“The wide range and variety of governments’ penetration into daily life lead to such phenomena 
as are exemplified in the recent controversies regarding industrial Tribunals... . . such an approach 
makes for the growth of rule-making powers for the creation of mew institutions not subject to juris- 
‘diction of Courts ..... majority rule, unless the principle of * Audi Alterum Partam (Hear the other 
side) is not only remembered but implemented may become impatient of forms and ceremonies which 
may restrain or appear to delay its programme ..... leading to the error of-what has been called 
* Etatisme,’ the vesting of absolute and unchecked powers in authorities not subject’ to scrutiny or 
cross-examination" | S m : A 
and unless checked and, regulated with, all safeguards there will be the danger of 
totalitarianism ushering in a bureaucracy which will not be tender towards law, 
lawyers or sombre courts of justice. Mr. Justice P. Govinda Menon in our last 
conference at Kozhikode echoed the same sentimerit in his learned opening address 
and deprecated the burdening of judicial functions to an administrator or adminis- 
trative Tribunal out of all proportion to public need and very often to the detri- 
ment of public and private justice, with not even the: facility of a judicial review. 
His Lordship added: d pr des 

` ^ . z 
ig e a, 
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“The only silver lining in the cloudy. sky is that the High Courts and: the Supreme Court are now 
vested with wide powers under Articles g2 and 226 of the Constitution to give such directions and pass 
such orders (in the matter of these Tribunals) by issue of writs such as certiorari, prohibition, mandamus, 
etc." an : xt f ; : ^ 


Our learned Chief Justice P. V, Rajamannar, visualizing all these difficulties 
enunciated the following six safeguards for the efiective working of administrative 
‘Tribunals :' Vide Article in The Golden Jubilee number of the Indian Review, 1950. 


1. As far as possible an attempt should be made to insist on separation of 
judicial and administrative functions of all these specialised bodies. Members of 
these Tribunals who have to discharge judicial functions should be chosen by an 
independent commission independent of the party in power. The choice should 
include the Lawyer and the Judge elements. ` . aa 


e . 2 The hearing before these Tribunals should be open to the public ‘and’ 
-unless inexpedient there should be a right of hearing if it is so desired by the party. 


3. Tribunals should bé required-to give reasons for their decisions. 


4. There should be provision for a tight of appeal in important matters to a 
superiot administrative Tribunal. . ; | . 


5. The decisions of these Tribunals should be open to review by a Court 
of law though on very limited grounds such as complete lack of jurisdiction, bias, 
: pecuniary interest and failure to observe the fundamental canons of * natural justice’ , 
which term though vague will certainly act as a good safety valve. 


6. Lawyers should not be. debarred from appearing before such Tribunals. 
"These rules may include such sound basic principles as (1) No one to be a Judge 
of his own case; (2) no party should go-unheard; (3). the decision should be in good: 
faith. ; ; : i 

: .I have dilated a little on these administrative Tribunals as they are tending 
.'to be the order of the day and unless checked with the above safeguards, they will ` 
‘soon become the instruments of oppression and arbitrariness leading to a denial 
of justice and equal protection of laws. dE. zi 


The March of the Doctrine of Equality before Law and Equal Protection in India `> 
` after the Constitution, 


Ti he Indian, jüdiciary always ranked very high in the matter of erudition; 
impartiality and justice.. This was. so, before and- after the British period of 
suzerainty in India. On the wake of our freedom and on the establishment of the 
Supreme Court of India, the bulwark of.justice has been trebly strengthened and 
from 26th January, 1950, when our Constitution came into full force, we find our 
‘Courts upholding the rights guaranteed in our Magna Carta and generally guiding 

" society along the lines modelled out by the provisions relating to the directive prin- 
ciples in our Constitution. It was in Keshava Madhava Menon v. State of Bombay}, 

ethe Supreme Court first deduced that (i) inconsistent laws get rendered void by 
wirtue of Article 13 (1) only from the commencement of the Constitution, the past . 
and pending transactions on the date of the commencement of the Constitution ` 
remaining unaffected.; (ii) only the repugnant provisions are rendered void and' 
not the whole impugned Act subject to the principles of the doctrine of severability. 
In Amintalal v. Government of Mysore®, the impugned: Act authorised the executive 
'to forbid all persons residing in a particular area from partaking in the manufacture ' 
-of beedies, the object being to prevent agricultural labour being diverted from the 
* Grow More Food Campaign. It was held that while the Act was invalid with 
reference to women, children, the weak and the infirm who could not be employed 
for agricultural labour, the language of tbe Act covered restrictions both within and 
"without the limits of constitutionally permissible legislative action [Vide Article 
19 (6)], the whole Act was void and it cannot be severed at all. ' bgt 


1. (1951) S.C.R.228: r951S8.€.J.182. -. '-. — ^ 2. ALR. 195: Mys. 26. «5 E 





26 3 OTHE MADRAS LAW JOURNAL. . E [1953 5 


é Whether singling out one company for special statutory control is discriminatory 
‘was discussed in the leading case under Article 14 in the judgment of the Supremé 
Court in Charanjit lal Chowdhury v. The Union of India and others}, where the majority 
Bench, Kania, C.J., Mukherjee and Fazl Ali JJ». enunciated the following Principles: 


(1). the presumption | 15. always i in favour of the constitutionality, of. an. enact- 
‘ment since-it must be assumed: that the: Legislature understands and correctly appre- 
ciates the needs of its own people, that its laws are directed to problems made 
manifest by experience and its discriminations are based on.adequate: grounds. 


(ii) This presumption. niay be rebutted in certain cases’ by showing that, on the 
face of the statute there is no classification at all and rio difference peculiar to any 
individual or class and not applicable. to any ether amdividual class, and yet the, law 
hits only a particular individual or class. l 


(iii) The principle of equality. does not mean that every law musthave e 
universal application for all persons who are not by nature, attainment or circum-' 
stances in the same position and the verying “needs o different, classes of persons 
- often requiring separate treatment. " A 


. (iv) The principle does not take. away from ihe State the power of classifying 
persons for legitimate | purposes. 2 


(v) Every classification in some degree i is likely to produce some inequality - 
. and: mere production of inequality is not:enough. 7 


(6) If a law deals equally with members of a well-defined anes it is not” 
obnoxious and it is not open to ths charge of denial of equal ah, on the: 
eae that it has no application to other. ‘persons. : 


S (7) While reasonable classification is permissible such TE must be | 
based upon some real and substantial distinction bearing a reasonable and just 
relation to the object scught to be attained and the classification cannot be made. 


. arbitrarily and without any substantial. basis. : po 


The above has been summárised. in a later case of the Santee Court State of. 
Bombay. v. Balsara?. There is’ however: one: rational criticism that can be offered, 
on one of the above propositions namely, that the selection of one particular individual 
or object is not necessarily bad ; unless such selection is not arbitrary, one can even 
agree with the dissenting Judges Das, J. , and Patanjali Sastri, J., when they 
stated that other corporations were equally guilty of mismanagement like the Shelapur 
Company and yetthe disabilities imposed by the impugned Act were not extended to 
such other’ companies. So ‘the proposition of legislating for one individual as a : 
‘particular class though logically ‘unassailable, is very difficult in application as the 
chances of arbitrary selection are greàter when only one particular individugl or 
object is singled out. . 1n Gulf Railway Co. v. Ellis’, the principle is well laid that the 


` selection is arbitrary if the Legislatare visits a penalty: upon the individual of corpo- . 


ráuon which: i is not imposed upon others guilty of a like’ delinquency 


“The principle laid in. Vick Wo v. Hopkins, that equal protection of lawé extends e 
, also.to: equal administration ‘of laws,. came im for scrutiny in‘Dhanraj Mills; Lid. ve 
B. K. Kocher’; where it was opined that in India such protection against executive 
-arbitrariness: does exist Buttheir Lordships. felt that no capricious or, even mala fide . 
act or act in error by one official will make it actionable under Article i4 but that 
the discrimination alleged.by executive action, should be indicative of-a State policy : 
to discriminate under cover.of administrativé or executive Pouce on. the. lines laid 
down in Yick. Wo v.. Hopkins*. m us ; 5 


In Sheo Shankar v. “State of MP. iu it was enunciated that tlie terrà "Equality 
before Law i is a somewhat Su baat concept implying thé absénce of any special 


(83 s.c. 29: (1950) S. OR. 869. 4 An 118 U.S. 956." Ado i A NUT 
(gor ul 478: (1951962 M.EJ. gar: (C5. ALR. 1951 Bom. 192: : NC 
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privilege i in favour of an individual while the term * Equal Protection of Laws? 
3s a more positive concept implying equality of treatment in equal. circumstances, 
There is one dominant idea-running through them, ie; Equal Justice. . ^^. 
There were sevéral prohibition cases arising in the various High Courts of India 
where the Prohibition Act.was attacked as offending various provisions of the 
Constitution. It was impugned:as discriminating between country and foreign 
liquor in one case Sheo Shankar v. State of M.P.1, where it was held. that there could 
be no discrimination smelt out, as country liquor was moré harmful and the classi- 
fication was not improper. It was however held that giving preferential treatment 
under a rule to non-Asiatics does create an inequality attracting the application 
‘of Articles 13 and 14. “Buttheunequal application of law by the Government under 
its rule-making powers being unconnected with the law itself does not render the 
law invalid ; only the administration of the law. is invalid but not the law itself. 


‘In Fram: Nusserwanji Balsara v. State of Bombay?, section. 46 of the Bombay 
Prohibition Act which distinguished between Indian visitors to Bombay and foreign 
visitors was held to offend Article 14. But,concessions to foreigners as a class under . 
section 40 (1) (c) was found to be reasonable on the ground that the Legislature could | 
not be expected to interest. itself in ‘enforcing standards of.social reform . which 
are peculiar to our country upon foreigners. | 

The Madras High Court held in Krishnamurthy v: Venkateswaran?, that reasonable 
class legislation was intra vires and sustained, the Madras Agriculturists Relief Act 
(IV of 1938), as ‘beneficial to all agriculturists. , 

In V. G. Row v. State of Madras, the Chief Justice Mr. P. V. Rajamannar felt 
the principle of equality before law was not violated by the existence of special laws 
providing for particular groups in the State ; but the learned judge would concede 
that such a question may arise in the application or enforcement of the impugned 
Act. 5 

In Yusuf Abdul Aziz v. State5, anattempt-was made to get an adjudication that 
section 497 of the Indian Penal Code was ultra vires as it discriminated and rendered 
only the offending man as guilty leaving the woman scot, free. Their Lordships 
` felt that the position of women in India was peculiar in that they were subject to 
certain hardships such as rival wives, customary and economic dependence on man 
. and hence there was no discrimination merely on ground of sex if women as a class 
. were exempt from the operation of section 497. In a changing society with full 

equality in status attained by women in the field of divorce, property and profession, 
this position may however change. ' 

‘The position of aliens in India is far better than those in America and other 
countries. The privilege of Article 14 is open to citizens and resident aliens alike. 
In M, B. Namazi v..Deputy Custodian of Evacuee Property, Madras and others9. The 
Administration of Evacuee Property Ordinance, 1949, was called in question as dis- 
criminatory. This plea was negatived by the Court, as after all the provisions are 
intended to safeguard the rights and interests of the evacuee in_cases where they 

e had left India particularly abandoning their properties. In America where aliens 
are entitled to the protection of both the due process clause and the equality clause 
' there is yet a discérnable discrimination against aliens. 

* An auctioneer’s licence may be refused to an alien. He may be denied a licence to sell intoxi- 
‘cating ee or to run a pool hall, or to operate motor buses’’ (vide Weavers’ Constitutional Taw, 
P. 404 S 

| In Terrance v. Thompson’, the Supreme Court of America held that each State had 
power to deny.aliens, the right to own land- within its „borders especially if the 
alien had not declared his intention to become ` a citizen of America, One 
Court put it forcibly? | 


1. ILR. (1958), Nag. 646: ALR. 1951 ag. (F.B.). 


Nag. 58 (F. s ` A.LR. 1951 .Bom. 470. A ; 
2. S URS us 951 Boni, 210. 4 AL 6. (1951)°2 M.L.J. 1: A.LR. 1951 Mad. 930. 
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** He owes no allegiance to. our Flag or our Géverniient® He may as far as we. know be plotting 
our destruction... Why should we, be presumed to give when we receive nothing.” 
In India under Article. 31 no person: shall be deprived of his property save by autho- 
rity. of.law and the foreigner is not: prohibited from owning property in India. 


: Protection in law should:be equal to. all and so in Kameshwar Singh and others 
v.. The State.of Bihar and another, the Bihar Land Reforms Act (XXX of.1950), was 
declared as ultra vires of. Article 14 in4smuch as.there was unequal protection to:varis 
ous kinds of landholders. It.-was held:that compensation value if assessediat 2o times 
the net-income in. the; case.of the poor man and three times in the case ofthe rich 
landholder was certainly , considered as an MET DRE ‘classification: denying: 
equality in law. `’. eH Hec nos sae cat taedtupt ng 
"Ünequal-access to Couris: 'and arbitrary eee stowed ‘in the special 
Courts coupled ‘with a carte ‘-blanche power .to'Goverriment ‘to forward any" case 
in its discretion to these special Courts. constituted under the West -Bengal Special ° 
Courts Act (X of 1950) was. determined to be agross violation of the equal; pros 
tection. clause .in, Anwar Ali, y, State of West. Bengal?. ‘The. Act was ultra.. vires: 
Article,14 read with Article.1g.,.. The majority, Judges FazliAli, Mahajan, Mukherjea, 
Chandrasekhara Ayyar and Bose, JJ., in forcible language naa that, NE 


In an Beide case Laghi Das Ketbal Ram v. ‘State of Bombay, the M 
Public Security : Measures "Act (VI. ‘of 1947) was not sustained as it not only 
provided enhanced punishment and ‘whipping, but altogether eliminated the com- 

- mittal , proceedings, allowed Government to arbitrarily. choose’ the' cases for trial 
under this Act, permitted the special Judge to record only a’ memorandum of the . 
evidence and clothes him with new powers to refuse to’ summon’ defence witnesses - 
and deprives the right of the accused for transfer of the case or for revision. ` The 
majority of the Supreme Court expressed that it was gross discrimination as. between 
one tried: under this Act and the one under the ordinary law and ordinary Courts 
ahd that Article 14 not only: condemns discrimination in substantive law: but also 
procedural ‘law . .. ..-. "To: pass the test'of reasonable- classification i in tlas 
legislations two conditions are'to be obsérved: a ae 
> (1) that ‘the classification must be founded on an intelligible differentia! 
which distinguishes persons or things that are grouped a aa from others’ who : 
are left out of the group ; 

(2) that the differentia must have a rational nala to the object sought 
.to be achieved by the Act, 
7' "Equality in law and équal. protection i in law was recognised in the matter of 
admission to Government edücational institutions in State of Madras v. Champakam 
Dorairajan*, where it was held that the communal G.O., which fixed the quota of 
-each community for admission’ offended Article 29 (2) ‘which guarantéed in such 
cases equal treatment regardless of religion, race, caste, language or any of them. 
_In Venkataramana v. State of "Madras, the Supreme Court again declared the com- 
- munal G.O., of Madras in the matter of services as ultra vires of Article 16 (1): which * 
guaranteed equality of opportunity, in the matter of public employment except 

‘to those who are classified by Goyérnnient as “ Backward classes of citizens." 


-Discrimination in taxation or municipal rental dues as between Government: 


buildings and pfivate building is also prohibited as unreasonable classification 
contravening Article 14, vide. Shyamal Mandal v.. Municipal Board of Delhi*. 


` The West Bengal Social’ Disabilities Removal Act which enjoined that social ' 
services shall not be denied to any one of any caste was questioned in Banamalai Das 
- v. Pakhu Bhandari”, _wherein a barber claimed his fundamental Tight to follow his 
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calling without restriction per Article 19 (g) and that. he should not ‘be. compelled: 
to shave a cobler, against custom. Their Lordships, held that there was no violation 
of the law and that the cobler should be given such a social service without unequal 
treatment and the words "interest of the general public? in Article 19. would obviate: - 
any doubt even if the restriction is irksome to the barber. : 
` Separate classification as Banks and corporations comes under the ‘ * reasonable” 

category and so there can be special and; appropriate privileges over individuals, 
vide Sikharchand v. Bank of Baghelkhand!, and Badri. Batan Lal Rawat v. Vindhya- 
Pradesh Government and — another?, There will also be no discrimination while: 
redressing special problems, by reasonable classification such as, landlord and 
tenant, creditor and debtor, EUER and non-agriculturists, vide Krishna-- 
murthy v. Venkateswaran’, 4 

Equality in law and equal protection comes s under the broad head of sihi to 
equality covered by Articles 14 to 18. "Thé second head ‘of Fundaniental rights are- 
the rights.to fréedom {Articles 19 to 22). Thirdly,rights against exploitation (Articles, 
23 to 24); fourthly, rights to freedom of religion (Articles 25 to 28); fifthly, cultural’. 
and educational rights (Articles 29 to 30) ; sixthly, right to property (Article 31). 


Under*the first head we. have studied Article 144 Article 15 removes all dis-, 
abilities in respect of access to any public place on.account of race, religion, caste, - 
etc. ‘Article 16 ‘guarantees equal eligibility for any ofice or employment under- 
the State. Article 17 forbids untouchability in any form, , while Article 18 forbids. 
conferment of titles. It must be understood. that any law which discriminates between | 
man and man in respect of any of the rights. scheduled in. Article 14 to Article 31 offends: 
‘against the doctrine of equality in law and equal protection of laws.. 


Among the rights to freedom, freedom of specch,.expression and assembly 

(without arms), of association, movement, of residing and settling in any part of: 
.the country, of acquiring and holding property, of practising any profession, ’ 
occupation, trade, etc., are all vouchsafed by Article 19. Articles 20 to 22 guarantee - 
personal liberty. The Supreme Court in Rashid Ahmed v. The Municipal Board, 
Kairana*, with Union of India and State of Uttar Pradesh as intervenors upheld the- 
right of a vegetable seller to vend his trade, as the action of the Board in granting: 
a monopoly to another citizen to carry on wholesale business in vegetables deprives . 
the petitioner in plying his trade.as the, Board had put it cut of its power to grant any, 
licence to him. "The restriction on the dealer was most unreasonable and contrary: 
to the provision in Articles 19 (b) and 19 (1) (g). In Muhammad Yasin v. The Town: 
Areas Committee, Talahabad*, the Supreme Court held that the Town Area Committee’ 
were not vested with ‘powers by the V.P. Municipal Act to frame bye-laws to impose: 
a fee otherwise.than for the use or occupation of any property and so the bye-law . 
which, imposed a fee irrespective of any use or occupation was declared as most 
unreasonable and so could not be termed as a valid law within the meaning of? 
Article 19 (b) read with Article 19 (1) (g). Such illegal imposition was held. as an 
illegal restraint infringing the wholesale right of the wholesale dealer to carry « on, 
his occupation, trade or business guarantéed under Article .19. (g). 


* Right to property are specially guaranteed by Article.31 by which there’ shall 
be no compulsory acquisition of property or any deprivation of. property except by. 
authority of law and just compensation. AJl these constitutional rights (Articles 14* 
to 31) can be asserted by constitutional remedies open to the citizen under Article-32. 

These rights are made available not only under the Union Government but also. 
the State Governments and local authorities by virtue of the provision in Article 12,. 


CONCLUSION. 


Of all the articles ‘the importance of Article 13 can only be visualised by- 
the effective shield it affords the citizen when faced with unreasonable and illegal 
a NESS IE ES Oa ae ee a IPCC A iU 
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restraint cn his freedom exercised by those in authority. In Jestingbhai Ishwarlal v. 
Emperor!, the Chief Justice 'Chagla opined : 


** There is no limit placed upon the power of the Court to:consider the nature of these restrictions. ` 


“It being the duty of the Court tó safeguard fundamental right, the greater is the obligation upon.the. 


Court to scrutinise the restrictions by the Legislature as carefully'as possible." 


As laid in Middleton v. Texaspower and L., Coy.?, of course : 
“Tt must be presumed that a Legislature understands and correctly appreciates the needs of its’ 


. own:people, that its laws are directed to problems made manifest by experience and that its discrimi- 


nation are based upon adequate: grounds." 
Again the Legislature . 
'  *'j$ free to recognise degrees of harm and it may confine its restrictions to those cases where the 
need is deemed to be the clearest.” Vide Radice v. New York. * 


"In State’ of West Bengal v. Amwar*,.the following further principles were 
formulated that unless a just cause for the discrimination is pu? 
forth in the law itself the statute has to be declared unconstitutional. Again the 
test for determining whether equal protection has been denied is objective and not’ 
subjective. Intention of the Legislawuie is really irrelevant. The law would be’ 
unconstitutional if discrimination is the necessary consequence*of the Act, whatever 
may be the intention of the Legislature. Further ifuncontrolled or unguided power 
is conferred without any reasonable and proper standards ar limits being laid down 
in the enactment, the statute itself may be challenged and not merely the particular 
administrative act. Equal protection may be denied not only by legislation but 
also by administration ofa law. ^ The guarantee of equal protection applies against 


r 


. substantive as well as procedural law. . . - . 


. Gentlemen, I have dilated enough on the broad principles of equality before 
the law and: equal protection of laws. Suffice it. for me that I have placed my 


` thoughts before you to ponder over what is good in it and to pardon me for the 


rest. I am ever so thankful to all my learned brothers of the profession and elders: 
assembled here to have given me such a patient hearing. Please allow me to close 
my thesis with these words.: The measure of our service to our motherland rests 
on the amount of public good we do . in producing a sense of legalism and federa- 
lism among the ignorant multitudes of Bharat by making them: feel the richness 
of their heritage.. Our Canstitution with -its magna carta of rights and duties is the ' 
monument showing the progress of our race in securing to our citizens the blessings - 
of civilization under the reign of just and equal laws. Our citizens must as individuals 


. realise . that these ‘priceless gifts of- the’ fundamental right to life, liberty 


and, pursuit of happiness in a welfare State are secured to them. But they must 
also realize that our Republic is à Government of Iaws and not of a jumble of men. 
To the extent we uphold our laws, arid revere our law Courts, our precious gift 
of freédorn can be retained by us till eternity, ‘The strident voice of humanity is: 
now waiting for the lead of India in the emancipation of mankind and for peace on: 


‘ earth. It behoves us as true sons of India to be full citizens of India by growing 


to the fullest in our constitutional and-moral stature. We shall truly strive. to 
each perfection in our standards of life, and promote human happiness with law® 
and justice as our twin guiding and unfailing stars. Jai Hind. —. T 
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. '.CAN SOCIALISM BE INTRODUCED UNDER THE INDIAN 
e ' CONSTITUTION BY AMENDMENT UNDER ARTICLE 368? 
By 
C. S. SugRAMANIA IYER, Advocate, Madras. 


- ‘The fundamental law of the nation is its constitution, from which flow various 
rights and liabilities (fundamental rights and obligations) to the individual in his 
relationship with his family, the State and Society. It is the constitution, accord- 
ing to Mr. Stone in “Law and Administration °, page 130, of the State, which acts 
as a check on the arbitrary and -oppressive exercise of Governmental power, 
which cannot be hastily set aside or overturned, and which cannot be affected 
by the clamour or action of mere'temporary majorities. Thus the Rule of Law is 
safeguarded by the Constitution and in the words of Prof. Lasky in “Modern Theories 
of Law’, page 54: “The Rule of Law, if it is to be effectively binding alike upon the 
Governors and their subjects, must give unmistakable indications of the influences 
for Legislative action that it contains. And there must be in the State some positive 
institution or institutions charged with the function of seeing to it that these influ- 
ences determine the character of the legislation. This institution may, as in the - 
United States be a Supreme Court, or as in Great Britain, the King in Parliament.” 
“Mr. Lasky also says that what binds the State and contributes to the good 
life of the State (can you say, making it a welfare State?) is the yearning for social 
solidarity which is in essence, the Rule of Law or respect for individual liberty and 
freedom, and he draws pointed attention to this fact in the following words: “From 
the Ruk of Law, in a word, there is imposed on the State the obligation to assume 
to each and all its citizens the means to enable them to contribute all it is in them 
to give to the fullest realisation of social solidarity. It is because of this obligation 
that the State is entitled to use force for the achievements of its end. For all 
the fatter that is essential for the purpose, there should be constitutional guarantees 
in the ultimate framework of the State. In such an attitude we have all the materials 
for a full theory of the State. Experience is to suggest in terms of social solidarity 
a rule'of right conduct, and the aim of the State is its realisation. The State clearly 
ds bound by the rule, that is'to say, bound by law, for by the very definition, 
at is an instrument and not an end." PEL . i ^ 
The origin ofthe Rule of Law, whether in written or unwritten constitutions, 
is based ‘on certain fundamental or basic propositions founded on certain natural 
rights inviolable and inviolate, and which have emerged in the process of the evolu- 
tion of the human being due to the development of culture and refinement. The 
origin of the ideas of individual liberty, freedom and private property, are all mile- 
stones on the way from savagery to civilisation, which are recognised as healthy 
Signs of the development of individual character and morality and thus ccatribu- 
ing to the growth of a well-ordered society in the interests of social solidarity men- 
tioned by Mr. Lasky. Each individual understands and’ recognises the others?’ 
rights, and iñ this way there is smooth movement of free, thought and expression, 
and healthy action in free co-operative endeavour based on individual volition, ' 
In the case of unwritten cénstitutions of the British Parliamentary type, these 
basic rights of freedom and liberty are protected by the ordinary law of the land, 
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comprised of judicial pronouncements "based on custom, usages, conventions and | 
legislations, which together constitute what is called the Rule of Law. In the 
words of Prof. Dicey, “the Rule of Law as distinct from arbitrary power, assures 
equal protection of all laws to the individual, and enables all his liberties and free- 
doms to be protected. In England, even assuming the supremacy of Parliament 
over every other ‘organ of Government, it has been the recognised practice not to 
unsettle well-recognised principles of individual liberty and freedom, by Parlia- 
mentary legislation. In connection with this subject, one commentator says, that 
the ‘prerogative: right of the King to defend and seek the assistance of his subjects 
“to. defend the country, cannot be taken away by an Act of Parliament, and that an 
Act of Parliament made against natural equity and justice as to make a man judge 
in-his own cause,~is-Vvoid- in ‘itself.’ But though this maxim is technically wrong, 
and has not been applied in common law as they will be contrary to the sovereignty 
of Parliament, yet, this rule-has been applied partially by the courts, by raising 
a presumption in favour of the King and his’. subjects namely; that ordinarily 
Parliament would not have intended to take them away unless by express words 
of the statute or by: necessary implication. 


: This subject i is well illustrated in the casés in England, which decided" that ~ 
the ‘King is bound by an Act of Parliament which lays down basic principles of 
freedom and liberty to the individual, even thoughthe King be not named in it, 
and even though ordinarily the” Crown is-not bound by. an Act of Parliament in 
the absence: of express words or necessary implication. 


In The case of Ecclesiastical Persons? it was laid down thus: “ In divers cases; 

the ‘King i is bound by an: Act of Parliament, ` although he be not named in it, 

nor bound: ‘by by: express words. And therefore, all statutes which are made to _ 
. suppress wrong, or to take away fraud, or to prevent the decay of religion, shall .bind 
the King, álthough he be.not named : for religion, justice; and truth are the true 

supporters of the crowns and diadenis of Kings. And therefore, it is agreed in 35 

. H.6*60 that the King shall be bound by the Statute af Westminister, 2 Cap. 5 which 
makes provision against torturous usurpation, although the King is not named in: 
the Act.” Sir John Simon vehemently challenges the correctness of this observa- : 
tion in Cayzer, Irvine’ Company, Lid. v. Board of Trade?, but the rule has been consis- 
tently followed.in later cases “before, courts of highest authority whatever' might 
have, been its origin. It orginated as an obseryation i in the Magdalen Case? and it 
is even now considered ‘good law.’ Kerr and Lawsan-in ** Cases in Constitutional 
. Laws” "3 commenting on these above cases observe thus: “The Judges who decided 
these càses ‘upholding’ ‘the’ liberties’ of the subject have, been thinking of an ideal 
coiistitution, comprising these fundamental rights of common law which are so 
vital’ to the libérties’ of the subject and proper and efficient government gf the 
country. These rulês cannot be repealed but by statutes of direct ‘and unequi-. 
vocal statement, that'is, that unléss an Act of Parliament, unequivocally, by express 
words or necessary implication; take these rights away, all ‘Acts of Parliament will 
be applied ‘only subject ‘to them. "These rules form, and. are termed as implied 
terms of the statüté; though they do not override them:” . 


In England ,certain outstanding rights are recognised: 1. Construction of 
statütes in favour of. awarding legal "right, to the subject, to compensation for.pro- 
perty, acquired by the State, unless taken away by express words or necessary impli- 
< cation, i.e., the burden of proof is on the State to establish a case for expropriation 
of property without compensation. ^ See Central Control Board v. Gannon Brewery* 
and Attorney General v. De’ Keyser’s Royal Hotel. 2. Strict construction of statutes 
depriving the liberty of the subject R. v. Hallidav.6 3. The protection of courts 
should be ordinarily , extended to the subjects of the State unless statute denies it, 
Chester | v. Bátéson?. 4. Strict. construction of penal statutes. 5. Positive and 
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‘clear enactments of Parliament alone can take away the jurisdiction of the supreme 
Courts of England and Scotland. 6. Courts have the right of pronouncing on 
the validity of subordinate legislation, whether they are ultra vires. (Newcastle Bre- 
weries v. King!, though an Act of Parliament cannot be so subjected.) ^. A 


. In England, there is no question of suspending these fundamental rights as 
in America, where they can, be suspended by the suspension of the constitution, 
but it is very doubtful if these rights can be destroyed or annulled altogether, both 
in England and in America, as they form unwritten laws of every constitution; 
whether codified or not. In a written constitution, these fundamental rights are 
enumerated and placed beyond the constituent power of majorities by convention 
though not by theory, in order that they should be stable, and not'swayed as re- 
marked by Stone, by temporary action of majorities inspiréd by different ideo- 
logies. These rights are the * magna-carta' of the minority and they assure 
la) fearless exercise of franchise at elections. (b) Freedom for the views of the 
opposition. Otherwise the successful majority might usurp the liberty of the mino- 
rity by the exercise of the constituent power soon after it has become successful 
in an election in a spirit of political or communal revenge. : . In other words, it is a 
convention well recognised both in England and in America, that the supremacy 
of Parliament or the constituent power in a Republic will not affect, or would not 
be used in order to affect, the fundamental rights. The prerogative right of the 
King in Parliament to abridge the liberties of his subjects, may be there in strict 
legal theory, but it has been presumed in such cases, that Parliament has itself 
laid down the limits to, and thereby curtailed, the exercise of its prerogative. 
(Attorney: General v. De Keyser’s Royal Hotel”). One can call it as a constitutional 
estoppel. : : 


In the same way, the constitution in America by enacting the * Due Process 
of Law’ clause, and especially by calling them as fundamental rights, has declared 
that it has set its limits on its constituent power, so far as those rights are concerned, 
that is, by estoppel raised by convention or public opinion. Vide “The Government 
of the United State? by Munroe. "These rights are therefore fundamental in the 
sense, that they are above party politics, and so beyond constitutent power, and 
not merely legislative power, in actual practice, though not in strict legal theory. 
Vide ‘Eminent Domain’ by Nichols, who says, that they are really limitations and 
not merely powers conferred by the Constitution. In Canada under clauses 56 
and go bf the Federation Act, the Federal Power of Disallowance, enables Acts of 
provincial legislatures to be disallowed. by the Governor-General in Council on 
the following grounds : (1) because the provincial Act in question is an abuse of 
power and contrary to sound principles of legislation as, e.g., amounting to spoli- 
ation or violation of property and vested rights under contracts or otherwise ; 
(2) because it is ultra vire and therefore invalid; (3) because it conflicts with 
imperial interests or imperial policy ; (4) because it conflicts with Dominion 
policy or interests. 


* These are safeguards in the Constitution against violation of fundamental 
rights. Article 11 of the Japanese Constitution enacts, that fundamental rights 
are eternal and inviolable, and Article 5 of the American Federal Constitution enacts 
that no amendments shall be made depriving States, without its consent, of its 
equal suffrage in the Senate. The American Supreme Court has also laid down 
valuable judgments in construing the * due process of law’-clause in favour of the 
subject. As we have already remarked, that while in England these rights are 
permanently secured by Courts inferring the existence of such rights in all statutes 
in favour of subjects, unless expressly taken away by words or by necessary impli- 
„cation, in other countries governed by written constitutions, these rights are secured 
by written declarations, it being taken for granted, by all these’ countries alike, 
that the Constitution shall by convention retain. these rights unrestrained by amend- 
ments effected by the exercise of constituent power. The analogy of the conven- 
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tion in the British Parliamént'of not initiating any legislation of a constituent. nature 
without the consent of Dominion Parliaments, is a matter worth remembering in 
this connection, as a fundamental. liberty of. the States though legally under, the:dominion 
of the British Parliaments. Such a convention must be extended also i in the case 
of the liberties of the subjects when protected by fundamental rights secured by: consti- 
tutional provision. 


Now we shall enter into the study of the Indian Constitution with regad to 
the provisions laid down in this Constitution in respect of these’ fundamental rights 
and analyse them. Though the Indian Constitution in the Centre is republican 
in character and is governed by written declarations of the Constitution, the pro- 
vincial Government is more of the model of British Parliament ensuring the’ Rule 
of Law. Inasmuch as a suspension of the Federal Constitution under Articles 352 
. to 359 might result in the suspension of fundamental rights, it cannot be presumed 
that the provincial Legislatures completely are not ruled by the Rule of Law as ia 
British Parliament, especially when. the subjects of agriculture and’ land, étc. » are ) 
provincial subjects. "d 


India was not à free country in any sense of the term before the Independence 
Act of 1947, and it was neither sovereign nor democratic, nor a Republic, before | 
the resolution of the Constituent Assembly which enacted the, characteristics of 
the Constitution, and also certain fundamental rights or declarations of certain 
rights which should govern their self-government, and according to which they 
have to adopt the Indian Constitution. "These fundamental declarations of the 
character of the Indian Government, were to be copied in the enacting, part of 
the Constitution, and these declarations of rights were embodied in the preamble, 
“which legally is outside ** this Constitution," and which by Article 368, the amend- 
ing Article, applicable only to “ this Constitution”, i.e., enacting part, is also out- 
side the scope of. amendability. These fundamental" ‘rights of justice, equality, 
fraternity, etc., in all spheres of activities, economic, social, political, etc., are to 
bé the charactersitics of the, Sovereign Democratic Republic, and being outside 
the scope of the Constitution, cannot be suspended by emergency Articles 352 tò 
359 of the Constitution in a permanent form, though for administrative purposes 
the President can temporarily rule the State as a unitary form of Government for an 
emergency. The Fundamental Rights Parts III and IV, are only deductions from 
‘the logic contained in the preamble, and intended to secure these Tights, and there- 
‘fore whatever amendment may be made to.“ this Constitution " can only be in 
conformity with the preamble containing declarations ‘of rights. -As Maxwell, 
in his “Interpretation of Statutes”, says, “it has been sometimes said that preamble 
may extend but cannot restrain the enacting part of the statute. But it would 
seem difficult to support.the proposition. The function of the preamble is to ext 
plain what is ambiguous i in the instrument, and it may ‘either restrain or &pand 
it as best suits the intention.” He also says that it is the preamble’s function to 
keep the effect of the Act within its real scope. Refer Kannammal v. Kanakasabai", 
Secretary of State for India in Council v. Maharajah v. Bobbili®, Oudh cd in 
* Construction and Interpretation of Statutes? by P. Narasimham. cn e 


Thus it would appear that Democracy, as distinct from Socialism of the Soviet 
pattern, is a distinct character of the Indian Constitution which has been secured 
permanently free from the amending power, and the freedoms of democratic 
life are secured by the fundamental rights under Part III considered along ‘.with 
Part IV, without prejudice to Part III (individualliberty restricted in operation by 
social obligations), and at the maximum, these rights can only be suspended for an 

, emergency by the President under Articles 352 to 359, thus leaving the aucsion of 
"their permanency unquestioned and unchallenged. : 


. In the First Amendment case (to our Constitution) Shankari Prasád v. Union of 
India?, Chief Justice Patanjali Sastri, (puisne Judge as he then was), of the Supremi 








1. (1930) LL.R. 54 Mad. 845: 61 M.EJ.  LL.R. 42 Mad. 529 (P.C.). NET 
595. - M ML CILE RU (ast) MEJ 683 (5:0:); ~ duce 
2. (1919). 37 M.L.J. 724: LR. 46 J.A..g02 : SEDES deco em 


Yor: . s "THE MADRAS LAW JOURNAL. . 35 


Court, observes.: “ The terms of Article 368 are perfectly general and empower 
Parliament to amend the Constitution’ without any exception whatever, In the 
context: of Article 13 


^ xi 
“Jaw must be. taken to mean “the rules or -regulations made in the exercise of ordinary legis- 
lative power and not amendments to the Constitution made in tke exercise of Constituent power, 
with the result that Articles 13 (2) does not affect amendments made under Article 368.” : 
Two or three observations may be made in appreciating the judgment. One is, 
the general power of amendment under Article 368 can relate only to “this Constitu- 
tion”, a fact which I am afraid has been overlooked. And so what the learned 
Chief Justice must be deemed to mean is, that the amending power relates 
only to the enacting part of the Constitution, and not to the Constitution 
as a whole including the preamble. In other words, the preamble containing 
the declaration of rights is left untouched, and the amendment made. to 
the Constitution must necessarily adopt the policy mentioned in the preamble, 
ĉe., Democracy with social and economic justice and equality, or in other words, 
called as Democratic Socialism as distinct from complete Socialism, In other 
words, the preamble can restrict the scope of the statute in the same way as it is 
the duty of the. enacting part to adopt the principles enunciated in the preamble. 
I am afraid that this aspect of the question has also béen overlooked. Ae 


Secondly, the amendment of the fundamental rights, Articles 31-A and 31-B 
are not to be construed as amendments to the principle of the right of private pro- 
perty in all cases, but these amendments which are intended to implement the 
‘Congress resolutions, and so must be deemed to be part of the fundamental rights 
from their inception, are intended only to apply to the special case of zamindary 
or impartible estates which concentrate wealth permanently in a few ‘hands to 
the detriment of the livelihood of the poor, vide observations of Patanjali 
Sastri, C.J., in 1952 S.C.J. 354. To stretch the logic of these amendments to other 
cases of private property, hereafter, would mzan that the Indian Constituticn 
is an absent-minded juristic person, who now and then forgets to carry out its 
original intentions of what it meant by the term ` fundamental rights and 
‘proceeds to vary its principles from time to time. Once the Constitution has 
‘exercised its abridgement of the scope of fundamental rights, and thereby 
clearly enunciated that all other forms of private property are governed by funda- 
mental rights, there is a clear estoppel raised that it shall not proceed on further 
limitation of rights granted to the people of India. The judgment of the Supreme 
Court àn Bihar Zamindari Case! should not therefore be taken to allow further 
amendments of these fundamental rights with a view to an initiation of 
a long and continued programme of social reform depriving all persons of private 

' property, which will mean, that the Supreme Court has decided in favour of amend- 
ing tpe Constitution in such a way as to repeal the fundamental rights as well as 
the Constitution, and enacting a different Constitution governed by a different 
ideology in its stead. As already mentioned, it is aiso wholly improper to set 
up the precedent of amending in such a way as to open the door for the destruc- 
tion of the valuable rights for which the Constitution stands. The principle of . 

*English law governed by Parliamentary practice, to read implied declarations 
of fundamental rights in statutes, as well as the American precedents of refraining 

: by convention from seeking the constituent power in such cases, must be remem- 
bered in this connection, and opportunity must be given for judicial pronounce- 

. ments restricting or enlarging these rights as time goes on. “ If the Constitution 
is rigid, flexibility must-be supplied from the mind of the Judges" says (Bryce in 
“Studies in History and Jurisprudence". EM 

<. Weaver in his ** Constitutional Law”, pages 108 to 110, says, that the'pet- 
manente'and indestructibility of all the Federations must be implied from the 
following case Matus v. Hunter? (evidenced by the preamble of the American Consti- 
tution) see 2 Dall. 419: 1 Law.Ed. 440: 118 M.E. 544: 107 A.T.L. 673°: 5 A.LR. . 

-1412.. He says the Constitution cannot be nullified as a whole or in part by an 
ordinary Act of the: Congress, and any Act repugnant to the Constitution is void. 
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Chief Justice Marshal’s dictum, “It is a?propósition too-plain'to be cóntested that 
the Constitution controls any legislative Act repugnant to it may be referred tò”? In : 
regard to Amendment (19th Amendment) see Lesser v. Garnett!, ‘Bay v." United States?, 
‘Dillon v. Glass?. Weaver says in page 251, "that the Constitution cannot pass a law 
curtailing our independence as a nation or altering thé form of our Government.” : 
Thus even in America according to Weaver and Willoughby, there is a presu mp- 
tion (sometimes questioned).of an inherent prohibition against amendments destroy- 
ing the character.of the. Constitution. "Though in strict theory, amendments may 
be revolutionary; such an Act is not recognized as normal and healthy constitutional 
practice. The Constitution enacted by the.entire people in a Constituent Assembly 
cannot in fairness be so amerided as tó be essentially altered in character by a section 
.of the people though they are in a majority. , ; 
"The following propositions must therefore be categorically emphasised in the 
interest of the permanency of the Rul* of Law in the Indian Republic :— ' d 
. 1. The vindication of, the supremacy. of the Rule of .Law is. the 
unquestioned privilege of the.Supreme Court, and that asin America, in Canada 
'andin England, the rule must be interpreted as far as, possible in favour of the 
subject, and that all necessary inferences as to the existence of the fundamental 
rights must be presumed in favour of the sübject, unless the Constitution clearly 
in unequivocal words says, that such rights' are taken away by its constituent 
power, The word “Law? is too generic a term to be cut down to the meaning 
of *Legislative Power’ and where there is ambiguity im tlie construction of the 
term, the benefit of the doubt must go in favour of the subject as in England and 
in America, where the word ‘ Contract’ was said to include the word ‘ Corpora: 
. tions’ (Justice Marshals Judgment in the famous Dartmauth Case). 
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a The American ‘ due process of law? secures permanence of property rights to 
them, and it is regrettable that this clause has been whittled down, and changed.into 
“procedure established by law’ making these fundamental rights reduced from 
their important position as substaritive rights, to one of procedural rights. In othér 
words: “You can do anything provided you, stick to the form of procedure ,esta- 
blished by law’ is not a happy inference, flowing from the logic of this phrase. 
Here again is an opportunity for the Supreme Court to establish valuable precedents 
in favoür-of the subject. i i me NE ME 


D 


."' 2. The burden of proof that the Articles of the Constitution ‘depsive the 
subjects of property, unless itis taken away by clear words or-by necessary impli- 
cation, must be on the Government. nda TOL 
he 3. That the Constitution ‘of India must be presumed to contain, an inherent 
prohibition, for reasons mentioned above, against destraying fundamental tights 


and also for the following reasons: . -  , | He os sats, * SiC J 
: _(a) The preamble being. outside the amending Article.368, and ‘the. Consti- 
tution being adapted to the preamble so as to'suit it, makes the democratic character 
‘permanent. | a Due i ie Mad "e 
p ^— "(b) Absence of provision. for destroying the fundamental rights, but’ only 
their suspension “on ' an’ emergency under, Articles 352 to 359, raises a strong: 
presumption that the word ‘law’ mentioned in Article 13 is constituent law or 
‘power -and not merely legislative law or power.. i ee tes 
B, s t . E . (ci si yT T E 
: (c) Once an amendment has been. made to the fundamental rights 
“under ‘Article 31 it is not open to the Constitution to further abridge these rights, 
as an estoppel or a self-abridgment of prerogative must be read in.the case. . _ 
: (d) The enumeration of ‘ fundamental rights" in the Constitution, and the 
statement, in essence, that no law shall restrict or override fundamental rights, - 
mean that the‘ fundamental law’ from which these rights accrue, 7.e., ‘the Consti- 
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tution’, assures the individual that it shall not exercise its sovereign powers by 

. Virtue of amendment, in the curtailment of such rights-which have already curtailed 
sovereign prerogative. In other words, a constitutional estoppel or guarantee 
in the words of Professor Lasky, or shall we ‘say a contract with every citizen of 
Free India that the constituent power will not’ be used except in furtherance 
of Parts III and IV which is subordinate to’ Part TII, is implied. 


. Asin America, the analogy of police power and the power of the State to regulate 
property affected with public interest, besides the law of public utility enterprises, 
will widen the:scope of the exercise of sociological impact upon individual liberty 
without destroying. it, arid this will be effected gradually by judicial interpretation. 

(e) It must be further pointed out that the ryotwari system has been intro“ 
duced in all the lands which were previously governed by the Madras Estates Land 
Act by the enactment of the: Zamindari Abolition Act under Articles 31-4 and 31-B 
of the Constitution.. The Estate Abolition Act confers full rights. of ownership 
upon the tenants cultivating, the lands, and therefore, it is a further estoppel on 
behalf of the Government by which they are precluded from going back on the new 
settlement, and trying to, introduce any form of socialism by "which private nee 
to property will be restricted or abolished. 


» . (4), That as'complete Socialism in India implies practically the total negaton 
of the ideas of private property and the liberty of the incividual, except as a mere, 
tool or an instrument of the State, an amendment of the Constitution of such a 
nature will be virtually a repeal of the present Constitution, and enactment of a 
fresh one, which is called revisional legislation (see William Anderson on ‘American 
Government’), for which there is no provision for representatives in the Legislatures 
including the Indian Parliament to act on behalf of the entire body of the 350 
millions of the Indian community, and therefore any such departure from the 
present Constitution can be effected only on the resolution of a new Constituent 
Assembly appointed for the purpose. 


Any law by which such an amendment ofa drastic character could be justified 
as a constitutionally proper amendment, will, I am afraid, fall under the reproach 
of the famous Daniel in his words, hereunder quoted from, the Dartmouth Case. 


“ By the law of the land, is most clearly intended the general law, a law, 
which hears before it' condemns, which proceeds upon enquiry ‘and records judg- 
ment only after trial, the meaning of this being that every. citizen shall hold his 
life, libérty, property and immunities under protection of the general rules which 
govern society. Everyth.ng which passes under the: form of an enactment’ is not 
therefore to be considered the law of the land.” If this were so, acts of attainder, 
bills:of pains and penalties, acts'of confiscation, acts reversing judgments, and 
acts diPectly transferring one man’s estate to another, would be the Jawi of the land”. 
—(Quoted in Baldwin’s ‘American Judiciary Vs 
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| R. v, Pearce, (1952) 2 AILE.R. 718 (C.C.A.)... 


| Criminal XA to ganu an ka NEE could not be higher than Sor the 
offence itself. 


It is not right, if a man is convicted only of an attempt to commit an offence, . 
although technically he: may he liable 'to a term of imprisonment at the discretion 
* of the: Court, that he should be given a longer sentence, for the attempt than he 
could have been given if he had committed the full offence. . 


. If for the full offence Parliament has laid down a definite sentence, it is wrong, 
if'a defendant is convicted of an attempt,.to give a longer sentence than could 
have been given for. the substangive offence. 
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+ -Newsom v. RosERTSON (INSPECGTOR or Taxes), (1952) 2 AII.E.R. 728 (C.A). 
| Income-tax—Authorised deductions— Travelling expenses of barrister between home and 
chambers—If could be deducted—Circumstances—Wholly and exclusively—Meaning of. | 
TU distinction must be drawn between living expenses and business expenses. 
- In order to decide into which category to put the cost of travelling one must look 
to see what is the base from which the trade, profession, or occupation is carried on. 
- . Im the case:of a tradesman, the base of his trading operation is his shop.’ In the 
case -of a barrister; it is his chambers. Once he goes to his chambers, the cost of 
travelling to the various courts is incurred wholly and exclusively for the purpose 
- of his profession. But it is different with the cost of travelling from his-home to lis 
chambers and back: That is incurred because he lives at a distance from, his base. 
It: is incurred for the purposes of his living there and not for the purposes of. his; 
profession, or at any rate not wholly or exclusively, and this is so whether he has à. 
choice in the matter or not. It is a living expense as distinct from a business expensé.; 


,Ut^ -Per ‘Romer, L.'f.—1n order that the taxpayer's expenses of travelling to and 
fro'shóuld qualify for tax purposes as permissible deductians from his gross earnings! 
. asa barrister'it must be shown that they were incurred wholly and exclusively for’ 
_ the purposes of his profession. | : 
* ^ Tt cannot be said even of the morning journey to work that it is undertaken in 
order to enable- the traveller to exercise his profession. It is undertaken for the 
purpose: of neutralising the effect of his departure from his place of business, for 
private purposes, on the previous: evening. In other words, the object of the 
journeys, both ‘morning and evening, is not to enable a man to do his work, but to 
live away’ from it. i ' pra ng 
Gen 7 ‘ me 
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ory CIVIL AIR TRANSPORT INCORPORATED V. CENTRAL AIR TRANSPORT CORPORATION, 
(i952) 2 AILE.R. 733 (P.C.). 7S NE 
International Law—Recognition of foreign government if could be retroactive in effect 
I-De jure.and de-facto governments—Sale of property by a government since superseded by 
_another—Validity of sale—When can be questioned. s Peot ag 
-Ehe paramount importance of the principle of continuity, i.e, of a succeeding 
government accepting what has been done: by its predecessor cannot be read as 
authorising a. Court to treat as a nullity political decisions and actions of à former. 
government which have resulted in the transfer of property to third-parties. At 
the same time the possibility of Courts. refusing, in a conceivable case, to recognise; - 
the validity of the disposal of State property.by a government on the eve of its fall, 
egi. by. a^despot, who knows. that previous ‘recognition is just being withdrawn, 
where it is clear, that his purpose was.to abscond with the proceeds, or to make; 
away with State assets-for some private purpose, canndt be overruled. © * ,., 
‘Subsequent recognition de jure of a new governmenz as the result of successful- 
insurrection can, in certain cases, annul a sale of goods by a previous government. 
-If the previous government sells goods which belong to it but are situated in territory 
effectively occupied at the time by insurgent forces actingon behalf of what is already 
a. de facto new government, the sale may be valid if the insurgents are afterwards 
defeated and possession of the goods is regained by the old government. But if 
the old government never regains the goods and the de facto new government becomes 
recognised by Her Majesty’s Government as the de jure government, purchasers 
from the old government will not be. held in Her Majesty's Courts to have a good. 

_ title after chat.recognition. >. ^ ^ - : m te ee l 
i; Primarily, at any rate, . retroactivity of. recognition operates to validate acts 
ofia, de facto government which has subsequently become the new de jure government, ' 
and not to invalidate acts: of the previous de jure government: p 
... It might be too wide a proposition to sav that the retroactive effect of de jure 
recognition must in all cases be, limited to acts done in territory of the government: 
so recognised, for the case,of a ship of the former government taken possession of 
by insurgents oh the high seas and brought into a ort which is under the control 

of the de facto government would have-to be considered. ` 
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DEMOCRATIC SOCIALISM AND ITS IMPACT ON THE INDIAN. 
CONSTITUTION* 


i By 
C. S. SUBRAMANIA ÁYYAR, ADVOCATE, MADRAS, 


Great political leaders, like- Mahatma Gandhi and the Hon’ble Bandit 
Jawaharlal Nehru and revolutionary reformists like Lenin and Stalin have remarked ` 
that imperialism is the chief capitalistic enemy of true economic democracy and the 
last war demonstrated the utter failure of capitalistic nationalism to solve inter- 
national problems unless it is imbued with a true desire on the part of every nation 
to temper-its principles of political democracy ‘with altruistic and socialistic ideals 
of economic democracy. ‘ The failure of Parliamentary Democracy is not that 
3t has gone too far but that it did not go far enough. | It was not democratic enough. 
because it did not provide for economic democracy and its methods were slow and- 
cumbrous and unsuited to a period of rapid change. (Jawaharlal’s Autobiography, 
page 530-52)". A nation. having a centralised administration with power con- 
centrated in the hands of the few oligarchs controlling all the means of production 
in the state, must naturally drive' the unemployed have-nots in quest of foreign: 
land, to satiate their hunger, and itself be the instrument of suppressing democracy 
and the fondly cherished civil liberties of the subjects in the land of their conquest. 
Vide Lenin on “ Imperialism the Highest Stage of Capitalism'". ` The subjects 
af the cofiquered state must necessarily be content to be mere wage earners without 
any initiative or individuality in commerce or industry. This imperialistic hunger 
is a never-ending hunger and while annihilating all that is good and great in civilised 
man. by the creation of the inferiority complex in the governed, it becomes at, the 
same tfme the repository of suspicion and fear, and in the name of defending its | 
possessions from conquest, proceeds to arm itself, and endangers thereby the liberty 
of every other nation including its individuals. Thus, problems of individual 
liberty both in the political as. well as economic sphere, have a distinct and far- 
rgaching effect on not only the welfare of the state but also on the peace and well 
being of the world. Economic democracy is therefore not merely a national ques- 
tion, a question of domestic politics but one of world or iniernational importance. | 
Vide Findings of Asian Relations Conference in Delhi in April, 1947. 


The history of the development of economic democracy i is' connected with the - 
development and application of the principles of philosophy enunciated by Plato, ; 
Rousseau, Mazzini and Hegel.to political.thought in the west. The origin of 
Fascism and Nazism, according to Wyckam Steed in his book on * Way to'Social 
Peace,” page 49, is to be found in the political philosophy of Hegel. From it Karl’ 
Marx and Frederik Engels, drew and expounded ideas in their joint work ‘Capital ’ 
and in their Communist Manifesto of 1848. The Marx Manifesto clearly attributes 
all the evils of society to a never-ending conflict of class .warfare which can end, 


= 
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only by the destruction of middle class who are in control of all power, of wealth 
“in the form of industry or land; and the solution of the problem lies in the distribution. 
of the means of production to all, Therein alone lies the way to the. ait of the 
hostility of one nation to another. ' 


of Hitler ; ; in-all the three Meclogies individual interest was to be subordinated 
to. a, wider. conception. in .yarying .degrees, but it must be remembered that both 
Fascism as well as National Socialism wrested power from democracy and becamfe 
its. powerful enemy by centralising power in dictatorship,’ thus anhihilating"indivi- 
duality itself and not merely individual liberty. ‘In Fascism and Nazism, individual 
liberty was largely curtailed, whereas in Socialism of Russia, individual ‘liberty was 
enlarged to make it co- equal with the ‘interests of society, withthe result that there 
was to be no individual apart from his being an instrument. of gocial progress. Fas-. 
„cism and Hitlerism had to arm themselves and be the protagonists of warfare, and. 


they àttempted to; Me their philosophy by.the achievement of their imperialistic. i 


ambitions. . pias us 


. The. principlesiof economic. deine in Mos sprang up as a result of ihe 
French revolution and the'wars between France and England: ‘The famous decla- 
ration of the Rights of Man in the French Constitution of: 1789 was followed by. 
other -constitutions, the Italian' and the German. The. beginnings of the .2oth: 


- century witnessed the rise Ok fhe las of: Tiberalism, Social i syai 


calism;: etc. - o; TE 

5 Tù Italy; Social aiias arose as a 2 remedy for the’ economic > ills consequent 
_ on the wat between England and Germany in 1914. ‘It was Mussolini, léader of the 
Fascist party who usurped the powers of Government as a Dictator soon after the: 
Russian Third International which started the movement. Catholic Pope who was. 
opposed to the preaching of Socialism spread a new Gospel ‘of Christian democracy , 
to counteract, it. A new party. called the Party Populae was started to destroy the. 
* Burgeois ”, Donsturgo, a priest preached radical doctrines against ‘the Burgeois,. 
and recommended: distribution of land. The National party was a third party. 


which preached Mazzini’s doctrines. Socialists were for distributing lands but the’ 


Nationalists were not so keen, Finally the Fascist party of Mussolini and the N ational | 


party were amalgamated in 1923 and the Fascist State came to power. The ideal 


‘of the Corporative State was thus evolved. The proudest boast of Fascism, according; 


ing to Henry Russal Spencer in his book on, “Government, and Politics of Italy”, 


“is in,’ solving the world wide puzzle, of how capital and labour may be led ‘out of i 


thé stérile,. destructive struggle for mastery at ‘the nation’s expense, and converted to 


methods of social integration and to orderly, working side by side in the nation’? - 


economic effort. Co-operative production, , not competitive distribution becomes . 


the major ‘edonomic interest. - The state Without itself engaging in socialist pro-- 


duction or distribution, is to secure social justice by authoritatively apportioning ` 
productive tasks and aa the appropriate distributive rewards that auto- 


matically result ". " in 


» "The: Italian Constitution speaks ‘of er fundamental rights. It calls these- 
rights as Rights and Duties of Citizens. Ujyider’ Article 24, all are equal before the : 


‘Law, all should, contribute towards the’ state and in proportion to their possessions.. 
Individual ' liberty is guaranteed, the dwelling house is inviolable and domicile 


is protected. ` Under Article 29, all property without exception is inviolable. Never- ` 
théless when the “public | interest legally ascertained ` Requires it, a person may. be- 


bound to give it up, in whofe.c orin Re. upon payment: of a just indemnity i in accord- 
‘ancé with law." 
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But with all this, it must be said that liberty as preached by Mussolini was in 
practice the liberty of the state:and not of the individual. Mussolini himself defined 
liberty as the only freedom. that can seriously be considered—the freedom of the 
state and of the individual within the state”, which, means that Fascism is for 
the state—and for the individual so far as he coincides, with the state. Fascism. 
does not restrict individual freedom but what it not only restricts but exterminates 
is his individuality. Mr. A. B. Ashton in his book on the ‘ Fascist, His State and. 
Mind, pages iro to 116, says that the liberty of action for the Fascist individual 
regardless of the stand of the community is a logical impossibility from the collec- 
tivist point of view. Hence the judiciary, became merely 'a ‘branch of the adminis- 
tration'authorised to enforce and effectuate among the members of the community 
the collective will as proclaimed by the community. The courts turned into mere 
agencies of. administration from being an' independent arm of state power. “ In 
éhe democratic country the individual is subject to the law which however is not 

` allowed to infringe upon his specially protected rights. In: other words the law 
signifies the worst that democratic community can do to their single members. 
In the Fascist State the'relation is reversed. The individual is bound and restricted 
anyway, by virtue of the fact that he is a member of a collective body, to the beha- 
viour pattern required by the communal interests and its many synonyms like 
‘Fascist Spirits’, “some popular feelings’. As a German Jurist remarked, in 
Italy, the will of the state was the soul of the law: In English parlance this aspect 
of the matter will be viewed as negativing: the citizen’s right to ‘ equality before 
the law’, which is cherished by, all liberty loving people. Fascism does not believe 
in a justice independent from the group or society adminstering it. They admit 
it cannot be an absolute justice. But they cleverly contend that ‘all justice proceeds. 
on communal interests. Another objection which is raised by all liberty loving 
people to the Facist theory, is, that it destroys the very certainty which according 
to well-known principles of jurisprudence constitutes good law. The Fascist ariswers. 
this charge in this way, that the individual being a member of the community must 
be presumed to know, to feel, and participate in the collective will. This is Fascist 
organic conception of the state, viz., that the will of the state is the soul of the law, 
which conception has supplied so much protection to the lawless despotism of the 
Fascist. Fascism authoritative in principle and totalitarian in conception, thus. 
refused to be controlled by individual norms. There was absolutely’no department. 
of governmental activity free from the influence of this doctrine. Universal cons- 
cription became the rule not only in.military matters but also in the employment 
of labour. The Fascist Press became the mouthpiece of the communal will and 
purpose. “In dealing with the intellectuals, in conquering or crushing them one 
by one, ‘the Fascist regime exhibited the most accomplished refinement of cruelty 
“ videpage 126, Fascism—who benefits " by Max Ascoli and Arthur Fcilar of the 
University in Exile ”! | | ANE T l ‘ 

The economic organisation in Italy is outlined in the corporate theory, the 
Cartedel Laboro of 21st April, 1927, which was proclaimed ‘by the Grand Council 
of Facism in 1927. ‘They are general principles generally followed in the Republic 
*to frame laws. In 1934 Parliament was abolished and a National Council of 
Corporation was established. Article I of the Carte del Laboro says that the 
ancient and powerful Italian nation stands above the, single or combination of 
individuals as an independent organism of superior value and represent the Fascist. 
State and that labour of all forms is a social duty, and only as such, protected by. 
the State. The process of production is for the nation, an indivisible whole. , Its. 
purposes, without distinction; are one. and the same individual well-being, and. . 
furtherance of the state power. . 


* Article 11I.— Professional. and labour organisation is free, but only the legally’ 
recognised and communally controlled organisation has the right tc speak for the 
entire category of employers and employees for what it is established, to represent 
their interests «before the stat and against óther organisations, to make collective 
agreements: binding upon all members of thé category? to collect dues from them’ 


and to. exercise all public functions conferred upon it. 


11053: 


Article IV. — The collective agreement serves to express the solidarity of different 
factors, of production, by compromising the conflicting interests of employers and 
employees and subordinating them to the higher inrerests of production. 
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Article V.—The labour court is the organ employed by the'state to decide labour 
conflicts. ` : 2 
.. Article Vi—The legally recognised corporations assure the legal. equality 
between employers and employees, maintain discipline in production and labour, 
and aid in its improvement—“ since interests of production are national interests, 
the corporations are legally. recognised as organs of state.” 


. Article VII.—The corporate state considers private initiative and production 
the most valuable and the most effective instruments for the protection of national 
interests. ‘‘ Private organisation of production is a national function of the em- 
ployer. He is therefore responsible for it to the state. Employees are active collo-e 
borators in the economic enterprise the management of which is the employers' 
functión and responsibility. ES 


Article VIII.—It is the duty of employer associations to direct all their efforts 
towards the«increased and improved production end towards decrease in prices. 





Article LX.—State interference in economic affairs takes ‘place only where 
private initiative is lacking or insufficient or where political interest of the state are 
affected. Such interference can take the form of supervision, aid or direct assump- 
tion of control”. < P 


In agriculture, Fascist farm policy was interested in getting practical results. 
Mussolini’s farm programme was of two kinds: 1. Bonifica integrale or large scale 
reclamation undertaking. 2. The battle of the grain, which was a drive to raise 
the wheat output. Organisation of agriculture was intended to achieve these ends. 
The farming population becomes a favoured and protected population and farming 
takes the character of one of communal interests as different from a purely private 
business. ‘‘ Fascism defended and encouraged private property in the form of 
small ownership as it recognised the economic liberty secured by the institution 
of private property and as it also breeds the maximum of initiative and as possession ' 
of: private property is also an opportunity for the individual to acquire responsi- 
bility to society. The right to acquire property and transmit it are the corner 
stones of fascist policy. In Italy, the number of small farmers or part owners form 
a very large proportion of the population, also small shop keepers, small independent 
business of all kinds, including artisans” (Fascism by Major J. B. Barnes, pages 
162-4). This results in the complete abandonment of concepts governing capi- 
talist agriculture. Capitalism assumed secondary importance. The German 
ideal was also similar in purpose, though in methods different, as we shall see here- 
under, under the German constitution of 1919. ae : 


Tue CONSTITUTION OF THE GERMAN FEDERATION OF 1919. 
. 1 


The German Constitution was based on Liberty and Justice intended to Serve 
the cause of peace, domestic and international and to promote social progress. 
Article VII (12) and Article VII (13) deal with the socialisation of national 
resources and of economic undertakings and the production by: manufacture, 
distribution and regulation of prices, of economic commodities under social manage- 
ment. Under Article 48 if the state fails to perform the duties imposed upon it ' 
by the Federal constitution or the Federal law, the President of the Federation, 
may enforce performance with the aid of armed forces. If public order and 
security are seriously disturbed or endangered within thé Federation the President 
of the Federation may take all necessary steps for their restriction, intervening if 
need be with the aid of armed forces. For the said’purpose he may suspend for: 
the time being, either wholly or in part, the Fundamental rights described in Article 
114 Personal Freedom, 115 Residence, 117 Secrecy of Correspondence, 118 Freedom 
of Expression, 123 Right to Assemble, 124 Peaceful Associations, 153' Property which 
is guaranteed by the Constitution. - The contents and limits. of right of property.: 

e *. 
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are defined by laws. Exprópriaüon»is. admissible. only:,in public“ interest .and. so 


far as authorised by law and'is'accompahied ‘by: adequate compensation’ unless a 
Fedéral Law otherwise determines--the constitution: | further: says'ithat -property 
entails responsibilities, it should ‘be put to such^use as to promote: at the same time 
the common good. Section'V. deals with economic life. Organisation of economic 
life is in accordance with the principle of justice and ‘aims:at security forall condi- 
tions of existence worthy of'human beings. Within. these limits, the individual is 
to be secured the enjoyment of economic freedom. ‘Legal compulsion is’ admissible 
only so far as is necessary for the realisation of threatened rights, or to'serve'overriding 
claims of:the commonweal. Freedom of trade and industry is guaranteed within 
the limits prescribed by Federallaws. Article 154 deals with the right ofinberitance 
which is guaranteed, but the state fixes laws.for taking its share in the estate of the 
deceased person. Article 155 relates to thé.distribution and use of land which 
Are to be under state supervision, with a viéw.to the prevention of abuses and in 
order to secure for every German a healthy. dwelling and for all German families 
especially large ones, according: to their needs, suitable homesteads and “small 
holdings. In the law to be enacted concerning homesteads the claims öf those 
who have taken part.in the late war will receive special considerafion. Land may 


be expropriated, if required for houses, for settlements for bringing:it under culti- . 


vation ‘or for encouragement of agriculture. .Entails are to be broken off.’ The 
cultivation and utilisation. of the soil is a duty-which a landlord’ owes‘to. the com- 
munity. The unearned increment in the value of land is to be'used for the benefit 
of the community. Article 156.regulates socialisation.. The Federation may ‘by 
law without prejudice to the claims to -compensation.and with a ‘due’ observance 
of the. rules. governing expropriation—convert into social properties such private 
economic undertakings as are suitable for socialisation.. It.may-'assign' to: ‘itself 
or to. the states,.or to thé local committees, a share in the management of economic 
undertakings or of their combination or otherwise secure ior itself a decisive influence 


therein. Further more in case of urgent needs, the Federation may provide for the . 


'compultory formation of self-governing syndicates. out of economic undertakings 
and their‘combination, with a view to their'management on social lines—the motive 
-being to secure'the co-operation of all productive sections of the community; to 
` secure the participation of both employers and employees in'the management, and 
to regulate on principles of social economy the: production, manufacture, distri- 
bution, uses and prices, as well as import and-export of economie conimodities. 
Upon their. demand, ‘co-operative, industrial, and trading societies and their unions 
are-to-be incorporated into the socialised : economic ‘system, due regard being had 
to their. Constitution and their secular character: ^ "^ 0 Eh Set 


uv. MS 


ment, .to' the Federal Economic Coüricil; for án'expréssion of its opinion. 
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` rights and duties, privileges and. disadvantages’ of both arising from birth. and.rank 


within the sphere of public law are abolished. Article, 314—Freédom to move from 
one place to another, to acquire land and to follow any calling. Organisation of Federal - 


_ "Economic Council and the system of council under them are reviewed by Oppenheim 


in. his.book-on the: German Federation *; | He says one mare organ.of Government 
claims attention, the Federal Economic Council to which as will presently appear, 
a subsidiary share:in legislation'is assigned by: the constitution.: This is a body 
of an. entirely novel character, without parallel in the public law of any foreign 
state..." It is hardly necessary to repeat here that anything in the nature of a 
class regime, any institution. suggestive. of a proletarian dictatorship; either in the ^: 
central government or in that of the states, is absolutely inconsistent with both the 
letter and spirit of the'constitution. As a reporter of the committee-of the consti- 
tution explained “ the basic aim.in setting up the council, is to establish by the side 
of the political organisation of the. state, an independent economic organisatio 

which: is to :be’entrustéd with the task of solving economic problems: with the aid 
‘of the economic: forces themselves.” The root idea appears torbe a logical deduc- ` 


. tion from the philosophy of. Hegel developed in the economic ‘field by his disciple. 


Lawrence Vonstein, that industry is always monopolised by capital every time 
it is used by any organ of government. A similar range af thoughts inspires Saint 


` Simon and culminated in the ‘Marxian. Doctrine of Class Conflict-——which in Russia, 


““ was solved by the organisation ‘of the struggle of the proletariat which.is the essence ' 
of the system. of councils as set up in the Russian Soviet Republic.” . Mr. Oppenheim 
pleads. for a. via. media between these extremes: and he fmds the solution only on 
-proceeding on democratic lines. . ** That is, without in-any, way denying. the reality 
of conflicting interests, the school: of thought at once attempts to provide organi- 
‘sation, through which they canbe. harmonised and legalised ™”. v It is ‘essential : 
that in a matter of.such social importance, both parties should leave off their attempt ` 
-tọ run on parallel grooves arid. reconcile their conflict; leave out their idea of. the- one 


. dominating the other, and to meet on.a-footing of perfect equality. The attempt 
. was to decentralise democracy into two units, political and-economical “Moreover 


the democratic: principle favouring. detachment, gave a powerful impulse to: the 
tendency towards self-government in the economicas in every other sphere. Demo- 
«racy.in thé German. Constitution is not: only the-ruling political principle, its spirit 
-also permeates the whole of the social and in: particular the économic.fabric Thé - 
age, of autocratic Government and of the absolute supremacy of capital in industry ` 
-belongs to the past”. These were the-foundations of the German constitution and 


"as we will'see later on, the Indian.constitution also puts: both political democracy 


and economic democracy on a footing -of:perfect equality, 'as laid: down clearly in 
their declaration of rights contained in the preamble. . > je. 

| The fundamental rights mentionéd in the German ,Constitution are Jimits 
imposed on the omnipotence of the state'by assigning to the indivudual the sphere’ 
within which it was free to move in complete independence, immune from all 
ófficial interference. . The Declaration of 1789 mentioned it as an inalienable heritage 
belonging to man under the dispensation of the Law of Nature (Droits de ’home) 


.or as Droits due citoyen or as originating in'a constitutional grant; i.e., iri positives 


“Jaw, as for the first time in their charts constitutionalle of Louis the XVIII of 1814, 


where they are treated under the significant heading. ‘ Droit public des Fancais >. 
It was from the latter source that American constitution introduced the Funda- | 
mental Rights in their constitution, either directly, or through, the medium of the 
Chapter * Des Droits: des Belges" in the Constitution of 1830. "7". 7" » "7  c€* 
«2: .  Lhe Weimer Constitution, specifically mentions fundamental rights, though the 
Imperial constitution of 1871.and the Republican constitution of 1875 do not contain 
fundamental rights. Both the Prussian and the Government drafts leading *up- 
to'the Weimer. constitution, contain short séctions enunierating fundamental rights, 
which was'finally adopted by the National Assembly after much difference of opinion 
arid discussion, It was called by Dr. Nauman as the German people's political 


` bible, as a primer of- Germap Public Law; Both the German constitution of 1849: 


and the. Prussian constitution of' 1848 and 1850 mention fundamental rights. They 
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speak of them not merely as bricks in the building but also as the bread of the life 
of the constitution. MEME En ' | ku ; 
This system of German Government, underwent great changes by the growth 
of the National Socialist Party héaded by Hitler in.1923. Hitler's “Mein kampf’ 
defines, and defends the necessity for a strong middle class in its programme of the 
National Socialist Party. Germany enters the Third Reich. Before the Nazis 
came to power, the collective economic organisation was mainly intended to protect ' 
individual rights and interest. Trusts. abounded in industries, and the German 
. Trade Associations enjoyed great powers. The public were accustomed to the 
use of the co-operative societies, labour relations were dependent on collective 
bargains, labour unions were amalgamated in the social democratic Free unions. 
Nearly go per cent. of trade and commerce were regulated ‘by collective agreement 
between industrial unions and representative bodies of employer, and not between 
individuals and unions. The Nazis before they came to power, established “ plant 
cells” in almost every organisation of governmental activity. These cells were 
units under which, certain trusted individuals in each organisation, were entrusted 
with effective power to control and regulate organisations. After the Nazis took 
charge of the Government, these célls were organised ihto the °“ Nationalist Socialist 
Planned Self-organisation ". Regional labour trustees were appointed to safe- 
guard labour wages, in 1933. Labour structure was absorbed in German Labour 
Front, a new organisation. In January 1934, the law for the organisation for the 
Nazi labour, enumerated the principles of capital and labour relations, as one of 
social responsibility fastened on the employer as’ ‘leader’, to be supervised by 
Government: labour trustees. In 1934, organisation of labour front was made to 
agitate for labour problems. The Reich Chamber of Economics, was constituted 
as the head of the commercial organisation under the Minister of Economics, with 
13 main divisions and 2 separate divisions, supervised by the Chamber of-Gommerce, 
and in 1936 the Labour front incorporated the Reich Chamber of Economics ‘as 
its Economic Department. Thus the whole of Government industries came under 


. the direct control of the Reich. 


The essence of the German scheme as embodied in Articles I and II of the 

Law for the Organisation of National Labour are:—1. In a business, enterprise, 

the owner as leader, and the employees as followers, shail work together, to further 

the purpose of thé enterprise, and for the common good of the nation and of the 

e state. .2. As between the leader of the enterprise and the followers, the leaders 
may cali for decisions concerning the enterprise. |“ He is to take care of the welfare 

of the followers. The followers are to keep faith with him in a spirit of solidarity 


in a common enterprise ”. D 


In Germany, the method of approach in farm policy was similar to the labour 
front in business. An institution called the ‘ Reichsnahrstand’ an agricultural 
' Corporation, was formed, whose purpose was to cement a perpetual bond between 
the soil and the peasant.' By introducing a Farm Inheritànce Law, the Entailed 
Farms law of 1933 which was intended to preserve the Farms of German agriculture 
én blocks of small and medium sized holdings. - The policies and purposes to be 
adopted in the matter, were left to experts in the organisation and in the Govern- 
ment agencies controlling them. The farming class.is treated with great favour 
by Germany and given personal protection. . In comparing this with Indian Agri- 
culture, it might be remarked that the transition from the patriarchal family living ' 
on undivided common land, to a joint family which by partition lives upon land 
in its exclusive possession, as described by Mr. Maine in his book on Hindu Law; 
must be présumed to have been intended for.the preservation of blocks of small and 
medium sized holdings in India. The religious conception of a joint family law of 
survivorship and inheritance‘must have been adopted as a practical and empirical 
‘mode, under legal cover, of conserving these small blocks without being frivolously" 
distributed by fragmentation. < RE XN. 


- The. Irish: Free State also embodies fundamenta} rights in its constitutioii, 
The country is mainly dependént on agriculture and there are rfot many industrial. 


E 
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owns jin; Trish. Free State.., The official Year Bock published. by Northern, Ireland 


. is itself a sufficient proof that the economic life of Ulster is the -same as. the. rest of 


Ireland. Agriculture is the main industry of the province. All land have, been 
‘conipletely -hationalised By’ the” State, Mr." Justice Hanna in ‘his “book ““ The 
Statute Law of thë Irish Free! State” gives US valuable" information regarding thé 
ode of, purchase’ ‘of land adopted by the Government in nationalising the ‘industry. 


‘All net income: by way of'rents from lands were calculated on’ the average “basis ' 


“of 75 pèr cent. of their rents. and capitalised value was calcülated at 15 years’ pure 
Chase ‘of the above basis with ro per cent addition. Land bonds were ‘issued to the’ 
Jandholders carrying interest at 4 .per cent. ',The tenants repurchased these lands: 
‘on an ‘annuity basis.!! The Agricultural, Credit: Corporation'of. the State advanced 
money, to Government ‘as well:as the ténants to redeem holdings and for making 
advarices towards purchase by tenants ‘of the proprietors’ rights. . In distributing 
lands, ‘an average‘of’10' actes per. ‘individual is reckoned. These’ are valuable 
data:for the’ planning Commission in determining ceiling on large holdings, and tht 
mode ‘of purchase .o£ properties, which may. be suitably adapted to Indian condi- 
| tioris of agriculture. | 

^ Thé Soviet Constitution,. "which is based « on the principle * ‘He who does not 
work cannot eat’ has completely. nationalised: all the means or sources of produc- 
tion. ‘The. Soviet Republic of 1918 in Article 22 says that “the Russian Socialist 
Federal Sóviet Republic, recognising the equalizy of all citizens before the law; 
irrespectivé of:race or „nationality declares it Contrary to the fundamental làws of 
the : Republic to institute or tolerate privileges or any prerogative whatsoever, 
founded on such grounds, or to pee national morals or in ‘any, yay limit their 
fights 

Article 23. —in the present: “interests ari the aN classes, . the Rusian 
Socialist Federal. Soviet Republic deprives individuals/ and sections ‘of the 
community, of any privileges .which may.be-used by them to. the, ,detriment 
ofthe social revolution... The All Russian, Congress of Soviets is the’ supreme 


» authority of the Russian Socialist Federal Soviet Republic. The Constitution 


divides property into two. categories : «17 Means of production ; ; 2. Articles of ` 
consumption. - Allrheans ‘of’ production, -bélong to. the state, ie., ' Socialiséd i.e, 
land,’ . waters, forests, f ‘mills, factories, railways, transport, ' trades," the ` banks, 
concerns, ‘municipal corporation, etc.. ‘Articles‘of consumption are personal property 


‘under which catégory are, included dwelling Houses, furnituré, utensils, clothing, . 


éte. besides’ food. Means. of Production are socialised and left under thg chargé 
of’ co-operative. societies, public organisations, ' ‘etc. All citizens; under Soviet Union, 
have an equal right to a life of bir This does not mean that the standard 


the State å on: two! ‘per: cent “interest orbinstaInient system! . ida pas batt 


~ "Private enterprise ` is: allowed’ to-those persons who' do-nót' desire to! ue part 
iii socialised or'collective: 'eriterprise;- -It may be farming, handciaft or'in one'of the. 
learned: jobs ‘or‘ professións. ^ Private enterprises must depend only ‘on individual 
labour and not hired labour. In Lativia, Lithunia and ‘Esthonia farming ‘can’ be 
done, with private, labour, or;in private, owned: workshop, but not more ithar{ithree 
Jabourers can, be,engagedu A i. KA TE ecu NA NON 


^ 
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- Property. is owned jointly, ; each one having a distinct share and, inherited: by 
each one’s heirs.: Bequests are held jointly if made to two.or more persons. “ The 
system of property relations. established . by: the.law and constitution of U.S.S.R. 
is based on the principle of 'harmonising, the interests of Society with the interest 
of.the individual citizen. Socialist Property promotes the augmentation of the 
national wealth,and of the national income.of the Soviet Union, and hence the" 
improvement of the standard.of living of its citizens. : It makes it possible for the 
people to plan their-national.economy in their own interests. It was the socialist 
ownership of the Soviet people of the means of production that enabled thern to ` 
defeat Nazi invaders and to uphold the liberty and independence of their country 7 
Andrey Y: Vyshinsky says that in no democratic constitution of the capitalistic 
type havé fundamental obligations been attached to fundamental rights, and that 
the, Soviets: pride themselves in having fundamental rights and obligations in their 
constitution under section 3.” The Soviet principle'of completely nationalising 
Ail means of production will not be suitable to Indian conditions of agriculture, 
its Property Law or the Personal Law of the Hindus as mentioned earlier in my 
Article on Land Reforms in India, published in the Madras Law Journal on 11th 
December, 1952 and Madras Law Weekly on 21st February, 1953. ' It might cause 
‘acute financial depression in India if land which is the credit structure of the whole 
fabric should cease to be a species of private property. Agricultural and commercial 
debts and credits will.have to be disowned, and wiped off. Inheritance Law will 

_ have’ to be’ abolished. ‘Religion will cease to have any spiritual motive force. 
Under these conditions, the Soviet Constitution will not serve the purpose of giving: 
‘us -a stable constitution suited tó our traditions’ but a nearer. approach towards 
‘the other continental and Irish Constitution may be made with a view to finding 
out a ‘compromise between extreme political democracy and radical communism. 
Sir M. Visweswarayy4’s book on Planned Economy in India gives a very valuable: 
guide. “The Indian plan must avoid Communistic tendencies”. “ Despite its 
many efforts, even Russian Communism has not been able to eschew Capitalism. 
altogether. In Communism, there i is still inequality of earned income * each one 
to earn according to. his ability ”. (2)' There is private ownership of capital: (3) 
Inheritance is allowed.. This was first abolished and'then Exception Bill was passed 
allowing inheritance of personal property. (4) There is receipt of unearned incomes. 
by individuals: provided that the.income of the rich is.not. too IE a proposer 
of.what is available for all. 


The | Japanese Constitution also speaks. of freedom of. person and liberty of the ` 
subject “ within the limits of the law” and that measures may be | NEGEN to be 
taken for the public benefit and should be provided by law. 


: The Constitution of the, Polish: Republic of 1921 in, Chapter 5 talks of general 
. dutief'and social rights and in Article 99 expressly, reserves power for the state to . 
determine what kind: of property: and within. that limits, property can.be in exclusive 
ownership of the state, on grounds of public utility "and.aso the limits to be imposed 
on citizens. Land must not be: a subject of unlimited alienation being one of the 
principal factors of the life of the Nation. 'The Laws shall prescribe the degree 
in which the state has the right of compulsory purchases of real property, and of 
controlling the transfer of.such property in conformity with.the principle that the 
agrarian structure of Polish Republic, ought to be based on agricultural holdings 
capable of normal productivity and of being privately owned. Dwelling house is 
inviolable and: labour is given special protection. .This illustrates that agricultural 
holdings in India also should be-of a reasonable size capable of normal pro- 
ductivity and privately owned. . Land. must. be. an';economic. unit-capable of 
maintaining a family with absorbing interest and no use will be served by reducing 
the : size of the holdings making them uneconomical and inefficient for management. 


: The Constitution of the Kingdom of Serbs,' Croats: and. Slovens in 1921. lays . 
down: provisions of fundamental rights and social and. economic plans and gives the 
right :for.the states:to intervene in economic relatioris between. citizens in a.spirit 
of justice and in-order to avert ‘social conflict... : Agricultural insurance: shall bé 
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regulated by special. regulation. Insurance ' against unemployment, disease, 
old ‘age, etc., are provided. ' Private property is guaranteed but it should not be 
injurious to the interests of the community. - The scope, extent, and limits of private 
ownership can be regulated by Law. Expropriation is wholly for legitimate public 
utility and with fair compensation: Article’ 43 lays down that a maximum extent 
of landed property, and the cases in which a minimum halding of land ‘may not be 
alienated, shall be determined by law. An economic council under Article. 44 
is: constituted to determine and decide, on econamic and social legislation. "The 
significance. of this constitution to Indian agriculture is the provision for insurance 
of various typés which cam be secured by Parliament in implementing the Five- 
year plan and besides regulating the minimum extent of land to be cultivated by 
any individual or family and the scqpe for the establishment óf an Economic Council 
in India to regulate the social and' economic relations in their application to problems 
coming under Parts III and: AV, of the Indian “Constitution. 


° 

: Now that we have made a ‘study of some of the outstanding Continental’ consti- 
tutions working out the principle of economic democracy either as a measure of 
Social reform or as a measure of an economic revolution, each in its own way, 
it is our, purpose. to. eriphasise this aspect of the supreme importance given to funda- 
mental rights of the individual, uniformly i in.all the constitutions. It cannot also 
but be remarked that except in Rusia, i in every other constitution, special provision 
has been provided for the acquisition. of individual property on fair and adequate 
compensation, (Weaver ‘ Constitutional Law, page 553.) But.it must also be 
remarked that none of these constitutions give the individual his true place either - 
- in. the state the society. or the nation. Dominance of the state over individual initia- 
tive to the extent of expropriating it for.one reason or the other is the guiding 
theme ‘of the, continental constitutional. philosophy. The Indian Constitution 
. breathes an entirely different atmosphere where individual character can mould 
itself according to the spiritual 1 traditions inherited by-every Indian and at the same 
time realising the fraternity of man as the common bond of Regisnee: to the nation 


| or nations as we shall see hereunder. 


UC 


. "The conception of individual subordination to society, to the extent of ánni- 
hilating individuality, and not merely individual liberty, has not been ‘approved 
by political thought in England and America, and the-present day ‘tendency for 
public opinion in these states is crystallising towards defining individual rights on'a 
mathematical formula of minimum rights and maximum rights either in Industry, 
Finance, Commerce or Agriculture. (^ Province and Function of Law’ Wy Stone,, 
page 774-) The ideal of welfare state is making rapid extension in all these states and 
has also permeated the Indian Constitution. Great spiritual energy and social amelio- 
ration was released to the masses in India by; the historic temple entry proclamation 
in Travancore initiated by the Maha ‘Rajah of Travancore on the advice of Sif C. P. . 
Ramaswami Ayyar, the then.Diwan of Travancore, and which was followed by 
other states and provinces. "The. Labour and Trade Union movements were 
recognised and strengthened by the.Indian.National Congress. Prohibition .was 
introduced, in Madras on. the initiative of Sri C. Rajagopalachari, Premier. of 
Madras and his example was followed by other provinces and states, thus securing 
decency of'living to the poor man, besides setting up a proper moral code to both 
the rich and the poor. The last war has demonstrated, that unless economic demo- 
cracy is established in some’ form: of social adjustment or compromise,: though ‘not 
based essentially on rights, the never ending’ class struggle will perpetuate 
international conflicts of the worst type, thereby i increasing poses problems: ob 
unemployment, inflation, Poverty, sickness, etc. N 


“Paul M. Sweezy writing on (Sócialism) says, that socialism is “any devise or 
doctrine whose aim is'to savé individuals from any of the difficulties or hardship 
of the struggle for existence and: the competition of life by the intervention of the 
state. In England, the principle of socialist democracy, or democratic socialism 
which will be the apter werd, is coming to be recognised, and the Fabian Society 
has'contributed nfuch towards the growth of: soGalistie ideas consistent with demo- 
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‘cracy. - The Encyclopædia of Brittanica, 13th Edition, defines socialism as follows :— 


` 


“ According to. James Borar, socialism is that theory which aims at securing by 
the, action of central democratic authority, a better distribution, and in due subor- 
dination thereto, a better production of wealth than now prevails. State socialism 
in England is opposed to the theory of regimentation of the individual. Only 
selected industries are-.nationalised for appropriate reasons, e.g., the Railways, 
Coal, Iron, Electricity, Tron ore, etc. There are different types of social msurance 
and poor laws?! (vide Conflicting: Factors of Pronbane Development by Harol G. 
Moulton:1947). 


Devy Thompson writing on this subject i in n his book * On the Democratic Ideal ° 
says, that the precise meaning of economic democracy is still a matter of profound 
dispute among democrats. A few laws stand out, but as yet they form no pattern. 
It involves permanently such distribution’ of wealth as will prevent the present 
extremes of poverty and "wealth, the prevention of large scale unemployment, 
and provide security of work without exploitation of workers for the private fortunes 
of a few, but he says its observance in agriculture is still a matter of controversy 
än England and France, that'is, whether the states, should own land and còntrol 
it. Leaders of political thought i in England like G. K. Chesterton and Bertrand 
Russel advocate ‘ Distribution’ of private property as a preserver of liberty and 
social justice and' social security and personal dignity, which arises whenever a 
man owns a little bit of property and is himself an owner producer (see * Principles 
of Reconstruction’ by Bertrand Russel, page 137). Small capitalism, according 
to him, must exist and emulate by the side of socialism in order to preserve democracy. : 


"The Jabour party in England in their manifesto declare that they are committed 
toa policy of liberalising the administration in order to have a socialised and econo- 
mically just Government and they contemplated in the last resort expropriation of 
Property for compensation. Sir Stafford Cripps in his book on ‘ Democracy up-to- 
date’, page 108, says that “civilization is placed to-day with the necessity of devising 
forms of Government which will weld into one composite whole, the efficiency 
of totalitarian control.and planning in the economic field with the cultural and 
political freedom that democracy alone can provide. To stress the unessential 
liberties, or to demand the continuance of privilege and the licence for a limited 
class in society in the circumstances of to-day, is to invite the rapid destruction 
of democracy”. Mr. Cripps suggests that the House of Lords should be retained 
only for revisional legislation, and not as a check on the power of the commons in 
initiating social legislation. Essential liberties must be guaranteed, and unessentials 
should be curtailed in public interest. Liberty to hold opinions, liberty to influence 
opinions, liberty. to register opinions and economic liberty are important. Un- 
employment must be made a state responsibility, and employment insurance and 
poor law must be strengthened. Unemployment benefits, national health insurante, 
compulsory education, etc., are;to be provided by the State. Workmen's combines 
Should be organised and regulated by proper safeguards. "The significance of these 
statements are of absorbing interest, and of real practical value to conditions pre- 
veiling i in'India, and the proposals of the Planning Commission may as well adopt. 
the süggestions mentioned by Cripps. The observations of Sir Alexander Macven 
in his book on ‘Towards Freedom’ are worth noting on the aspects of distri- 
bution of wealth, and the need to preserve Spiritual and religious liberty. 


. The American Constitution, has by judicial interpretation by the- Supreme 
our. extended the sphere of individual rights especially of workmen and labourers 
so as to be adjusted to the social and economic environments of the people. 
(See the Constitution and social economic changes by Rottschafer.) An enumeration 
under Article 10, that enumeration in thé Constitution of certain fundamental 
rights shall not be construed to deny or disparage others retained by the people, 
is wide enough.to embrace various rights to work, to proper wages, to be protected 
from disease, etc., which workmen can always agitate for (see * Regulation of Public 
Utilities’ by M. Gla y). America, particularly United States, lias raised the standard 


. of living ps its people by its high level of industrialisation and it may take cénturies 
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‘for. other countries with. depleted :finaricial. resources like. India .to:achieve in the 

coursei of 25 or 50 years:what America has: achieved after 150 years of strenuous 
planning and execution. ‘But even ‘America to-day stands in danger of losing 
its hold on its people. if it does:not provide for adequate translation of the people's 
wishes into Governmental policies: (see Browder.* Communism in the United States’). 
Besides, in the interests of.internationa] peace end security, American standard of 
judging individual liberty. must’ have-a slight. shift towards the recognition’ of the’ 
needs of an international society suffering. from eeonomic ‘want and poverty. '* In 
fact.it would be.necessary:to raise the standard of fiving of countries like India 
. and China if the surplus productive capacity of the United States isto be absorbed. 
With a higher standard of living and an increased purchasing power, the vast millions 
of India and China, would be the potential customers of the surplus production 
of American factories. ..It is in the, colléctivé security of all ‘nations: of the world 
that we must seek the éconómic security of highly industrialised countries like the 


PsC EDGE 


will not again see the distressing phenomenon of poverty in the midst of plenty.?? 
(Sir R. K; Shanmugham Chetty;s speeches on India and America, page 49). "There 
must be a compromise betwéen pure individualism and rank communism, the 
two conflicting idealogies of to-day represented by America and Russia respec: 
tively. A compromise based on: social justice which the Hon’ble Pandit Jawaharlal 
Nehru himself visualises iri his autobiography (at page 594) is: what is now called 
as democratic socialism or'a just balance between capital and labour, between wealth 
and poverty, a' balance which' thé early constitutions of the goth centüry really : 
aspired for, but which in the-result.was upset by the development-.of dictatorship 
based on one _party-rule:» , Thomas Wilson in * Modern Capitalism and Economi¢ 
Progress" (pages 123-132) says “Democratic socialism does not:demand expropriation. 
but promises, fair compensation. The private ownership and control: of capital 
“isone of the foundations of democracy... If the ownership is ‘found to ‘be too.much 
concentrated; steps; should be taken.to mitigate the evil and encourage the growth 
of smaller properties. This may be-done by’ taxation like death duties. Levelling 
down will help but there'must:be a building up from below and the.latter.is more 
important of thettwo méthods "s, s.s 5 a c. ENS EH 


Hout, (RS Mp S a d 
|. Now it has been given to India to give the lead to the’ rest of the world by 
enacting the ‘constitution of the sovereign Republican Democracy of, India in 1947, 
based oii justice, economic and, social, wherein there shall be equality. Before: the 
law for all its citizens, and equality, of status and equality of opportunity for all 
to earn their livelihood.: The Indian demócracy is a synthesis of principles drawn - 
from both political ‘demiocraciés like America, England, France, Australia,, Canada, 
etc., as well as economic or, social democracies like thé early 20th century Germany 
and Poland and the latter Russian and Irish constitutions.’ The „constitution of 
1935 itself provided for cértain fundamental rights under sections. 298.and 299. 
Tt'was Pandit Jawaharlal Nehru, that took up the question of fundamental rights 
and safeguards’ on the lines of postwar Poland, Esthonia, Zeckoslovakia, Latvid/agd ` 
‘other state$' of Europe. "The Simon Commission rejected that idea, ,; [he first 
Round Table Conference took up the question of minorities. The,,,Viceroy’s 
consultative’ committee in. 1932 considered a long list of fundamental rights. The 
whole matter was taken upin thé grd Round Table Conference. Mahatma Gandhi : 
declared in-one of;his speeches in thé Round Table. Conference in London in 1981 
that the interest of the, dumb millions alone: was the; supreme motive power of the 
- Congress, and that the, Congress will sacrifice: every. interest for the sake of the.interest 
of. these .dumb; millians.... The Joint. Select. Committée onthe Indian Constitution ` 
discarded the idea of implementing ‘Fundamental. Rights.. They agreed with 
. Sir John Simon in: discarding it that the;most effective’. method of ensuring the 
destruction. of fundamental rights was, according to them, to‘include a declaration 
of its existence in a constitutional document:. «They. were not ready either to‘amend ° 
the preamble to. the- constitution of 1919 .wherein, responsible ‘govérriment ‘is to: bé 
achieved only by stages... THe grd. Round ‘Table Conference: went into the question. 
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and finally only a few rights’ ‘were incorporated. into the: scheme of the. Act. The 
English Magna Carta, the Petition of. Right, the: American Bill of Rights; etc., 
influenced the growth of fundamental rights in England and India (Refer Inter- 
national-Law and Human Rights, page: 127, by Éaoderpatch). “Fhe..problem: of 
economic democracy was recognised in India by the. Karachi Congress 'as a Sapreue 
hecessity, and as a measure of social advance. . + s 


Now it was at the same time that the United: Nations Organisation in: 1947 
constituted the Human Rights Commission for preparing a universal declaration 
of human rights, and these rights were passed unanimously by the General Assembly 
of the United Nations in December 1948 in Paris. The Charter of the United 
Nations and the articles of the International Labour Organisation, Philadelphia, 
reassured social rights and socialism of material resources to all nations. 


The Indian Constitution has recognised the sanctity and validity of these recom- 
méndations ‘and in Chapter IV of the Constitution styled as ‘ Directive Principles 
of State Policy’ has enumerated several principles with a view to effect demo- 
cratic socialism in the Indian Constitution, by virtue'of social and economic 


advancement of the masses and particularly in Article 51, the Constitution . 


empowers State Legislatures to pass laws for the Promotion: of international peace 
and security. 


Part III defines and guarantees protection of individual liberty restricted ` 


in its operation by public interest. Part IV defines and guarantees. in an 
indirect way the same liberties to the individual considered as a part of the society 
or the community, and by implication enables State Legislatures to pass measures 
of social and economic reform without prejudice to the rights mentioned in Part 
III. Part IV is really the impact of socialistic forces on Part III which is 


political democracy. The result of their "conjoint constitutional effect as a result. 


of progressive interpretation by the judiciary will in due course establish democratic 
socialism in India. That Part IV is subservient to.Part IIT is laid down by the 
Supreme Court Judgment in State of Madras v. Champakam Durairajan, (1951) 1 
M.L.]. 621, but at the same time it is a matter of profound satisfaction that 
the judgment of the Supreme Court iù 1952 S.C.R. 889, Behar Zamindari Case 


contains observations that goes to show that law after all is an instrument of social 


progress. Vide (Sir Alladi Krishnaswami Aiyar's speech in the Andhra University): 
“The flexibility and ‘capacity for growth and adaptation is the peculiar boast 
and. excellence of the common law. Vide observations of Justice Mathews of 
American® Supreme ‘Court in  Huniado v. California, (1884) 110 U.S. 576, 
Re, Due’ Process Clause, of the Fourteenth Amendment. The recent judgment 
in the Supreme Court, Delhi, reported in The Hindu, on 22nd February, called the 
* Bihar Sathi Lands Restoration Act Appeal? lays down the fundamental right of 
the citi?en to have equality before the law, a principle well recognised in all pro- 
gressive forms of government. Following upon the abolition of feudal systems of 

. land?revenue like zamindari and jagirdari, what is to be the next step in Indian 
land policy ? 


' Besides the observations made by me in regard to the applicability of principles 
of continental constitutions to the Indian problem, I might also suggest that an’ 
Economic Development Council financed by an Agricultural Finance Corporation 
in India is really necessary as a further step in the direction of solving social and 
economic reform schemes. The Council may be a Parliamentary Committee com- 
posed of all the members of the parties who might initiate legislations if their scheme 
is finally approved by the Supreme Court, on a reference for opinion by the President 
under Art. 143 of the Constitution as being: ‘consistent with fundamental rights of 
the citizen in a progressive society, and such legislation may be passed in Parliament 
asa reasonable. restriction. of fundamental rights. -Refer Sir M. ‘Visveswarayya’s 
work on ‘ Planned Economy of India’. i 4 


There is large scope for development and practice “of sedan and economic 
development in India under the leadership óf eminent statesmen like the Hon’ble 
Pandit Jawaharlal ‘Nehru, Prime Minister of India, and" the recent report of the 
Planning Commission has made a sincere attempt tò solve the economic problems 
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of the country under-the Five-Year Plan.. It is also gratitying ‘to note that the plam 


is capable of modifications to suit growing needs, and suitable amendments may be 
made for the purpose of doing. economic justice. The caution given by Mr; Attlee, 
Prime Minister of the former Labour: Ministry in England, that in India’ with a 
majority of poverty-stricken people, democratic socialism may fall,.and end in 
communism, should be remembered'and sufficient safeguards should: be imposed 
in introducing economic reforms in order to-prevent this fall. ; A few, details, of the 
plan in my opinion as already expressed, .may be modified to suit, the personal 
and property law of the Hindu.community, and certain suggestions which advise 
caution in immediate implementation of them, have alone to be. considered, but 
what strikes me most, and to which frank expression must be given, is the magni- 
tude of the great step towards social and economic progress in India on the goal 
towards the realisation of democratic socialism which has been made by the strenuous 
work in drawing up the. five-year plan, which | promisés to increase national i “income 
and per capita income in India doublefold, | in, the course of 25 years, Two. things. 
stand out for spécial mention, in the interests of the stability, through. rigidity of the: 
constitution, one is, the récognition | of middle class standard of living às one to be 
"guaranteed "by the constitution as in’ the continental .constitutions, and ‘secondly, 
the need to stress on adequate rents and adequate compensation for expropriation, 
of property, whether purchased by Government directly or by the tenant by legal’ 
provision. ‘“ Basis of valuation must be fair valuation of. property used for cohveni- 
ence of public, and there must be establishment of an irreducible minimum beyond. 
which legislators and committees must not'go in the exércise of their descretion, 
to fix fair and ‘reasonable rates ", vide Smyth v. Amest. The process of industriali- 
sation of the country will naturally raise the lével of the lower classes to the middle 
class. “An equal distribution of land may not be possible either “considering shortage 
of landed, wealth in proportion to population or efficiency | ‘of an economic holding: 
: of all absorbing’ interest, a fact which has, been well ‘recognised by’ the Planning 
Commission in its recent report. But lands of. the upper denomination may be: 


„acquired on compensation in order to distribute them to really needy poor “and” 


unemployed landless people. , Radhakamal | Mukerjee in his work on “ Economic 
Problem of Modern India’, page 246, suggests ‘example of Denmark for copying thé 
. principle, of land purchase by tenants. See also ‘ The I Northern Countries i in the: 
World Economy * - published by the Delegates in 1933. ` 
~ Millions of acres of virgin land have already yielded to the along; buius 
large produce, on being supplied with water from the newly constructed árrigation 
schemes and the schemes now proposed to be financed under the Five-year plan, will: 
. open out further possibilities of fresh. lands being brought, under cultivation thus; 
solving: the ‘acute, food problem i in the ‘country permanently. ` 


, The world, socialist Conference has been organised as an effective. scape for 4 


Gombating communism, and surely India: will,give the lead to the rest of the world 
in proclaiming its gospels of non-violence, and. by implementing its. constitutional 
provisions in a progressive way, in order to take in judicial precedents, customs, i 
conventions, etc. which will conduce to social progress.in the Indian Society. -Well 
may we hope that: India will declare by the, constitutional guarantees to the: Indian, 
Society and to. the world, that its constitution has been adopted to suit progressive. 
ideas whereby every : individual, „whether rich, or peor, master or servant, capitalist, 
Or lábourer, will be treated as a "Partner i in a joint enterprise’, where. society will not, 
treat him as a mere instrument. to -its, ends, butas a living organism shàping and. 

co-operating in the, working of the machinery of Government. -, This is the key. 
noté of the preamble "Fraternity assuring the dignity of the individual and the m 
of the nation ? and may we.add, the unity of the nations too. |. < 


The Hindu Ideal. of Dharma is comprised i in the following. words : æ- 
x: HAT, FERS AAS Siem T. ELM a E 
| mm angsah d qea: M o o a a aD 


' (2898), 169 U S. roe L^ eser lu mp append 
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ie., Look upon other's wife as your mother; - 

Look upon other's property as a piece of stone .(i.e., don’t claim it as of right), 
‘Look upon others (all the rest of the world), their interests as your own (2.0.5 
duty to render help to others in suffering). AME 2 E 
He who follows this precept, is the really learned man! In other words, it is 
the Hindu fundamental obligation to relieve the poor, and make necessary sacrifies- 
for the same. May-we-hope that the great saint like Acharya Vinova Bhave, in 
canvassing for gifts of land, to be in turn gifted to landless unemployed labourers,. 
be not only successful by getting proper response from rich landlords, but that 
many 'other charitable institutions may be built for the purpose of succouring the 

helpless, and hunger-stricken peasants, workers, and labourers in India! 





“ HIGH COURT FOR THE ANDHRA STATE.” 
l " By . l À ; ; 


S. VAIDYANATHAN, B.A., B.L., Advogate, Supreme Court of India and 
High Gouri; Madras. l 


- - On the establishment of the Andhra State by Act of Parliament under.Article 3, i 


Schedule I of the Constitution will be amended by adding ‘ Andhra’ to Part A 
of the said Schedule. The question arises, what is the position of the Madras. 
High Court, vis a vis, the newly „established Andhra State? Under Article 214, 
which lays down that there shall be a High Court for each State (“ State” here 
means a Part'A State — vide Article 152), the Madras High Court will continue 
to be the High Court for the residuary State of Madras. As regards Andhra, 
two views are possible. One view is that immediately on the establishment of the, 
Andhra State as a Part A State the jurisdiction of the Madras. High Court is auto- 
matically excluded over the territory of the new State, and a separate High Court’ 
for the Andhra State will have to be established by supplemental and consequential 
Parliamentary legislation as provided. by Article 4 and such legislation should 
be brought into operation’ simultaneously with the -Acz creating the new State 
under Article 3. ‘If for some reason it is found neither feasible nor expedient to- 
adopt this course, the alternative is for Parliament. to make a law under clause 
(a) of Article 230 read with item No. 79 of List I of Schedule VII extending: the: 
jurisdiction of the High Court of Madras to the Andhra State. If neither’ of these 
courses is adopted, there will be violation of the mandatory provisions of Article 214. 


.  Atcording to the. other view, the existing Madras High Court will be the 
High Court for the Andhra State also right from its birth as a Part A State, as 
the mere creation of the new State does not by itself without express Parliarnentary 
legislation in that behalf, operate to exclude the jurisdiction of the High Court 
ef Madras over the Andhra State (see also Article 225). In this view no legis- 
lation under clause (a) of Article 230 is required to confer on the Madras High 


Court “an extended jurisdiction”? over the Andhra State. Ify however, it is: 


intended to have a separate High Court for Andhra with: its principal seat in: the’ 
new’ State itself, it is not only necessary according to this view to: establish: by: 


legislation a High Court for Andhra within that ‘State, but it is also necessary- ` 


for Parliament to make a law under clause (b) “of Article: 230 read with item 79" 

of List I of Schedule VII, excluding the jurisdiction of the Madras High Court: 

. over. the Andhra State. UE ul ta. wen cien pU a vet eo ei dtm det um ux. Te 

« PEL Y 0r - €. d 4 Y Vere. hou Pa " . 
"! Tt-is submitted that having "regard'to the spirit and ‘scheme of the Consti- 

tution, the first of the two views discussed above appears to'be thé sounder one. `~- ` 
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SUMMARY OF ENGLISH CASES. 
MaNwaniNG v. BiLumGTON, (1952) 2 AlLE:R. 747 (C.A). 


Factories Act—Staiutory duty of employer —If. could be delegated —Delegation— What 
amounts to—Disobedience of express instructions of employer—Injury to workman— Liability 
of employer. a i l 
| There is a very great distinction between ihe instructions by. an employer 
toa workman as to how a particular task is to be performed and the delegation 
of a statutory duty imposed on the employer. To be a delegation of a statutory 
duty it must be made clear that it is a statutory duty that is being delegated and. 

that what is being said is not mere instruction common to all workmen as to how 
: the workmen should carry out the ‘work. . 


An employer could not be expected personally to fix every ladder used by his 
men during painting operations, nor personally to supervise every operation,-in the 
course of which the use of ladders was necessary. 1f he gave clear and adequate 
directions as to lashing and securing the ladders, he was doing what a reasonable 
. employer was entitled to do. 


1 


WnrreLEY .v. WILSON, (1952) 2 All E.R. 940 (C.A). 


Rent Restriction Act, 1939—Premises—Dwelling house or shop—How determined. 


Whether a structure is a dwelling house, or is an office, or constitutes other- 
business premises, is a question of fact in the particular case to be determined’ 
on the evidence and that in marginal cases the Court may properly consider whether 
the business use or the business occupation does not so far predominate ‘as to‘ 
exclude from material significance the fact that there may be some part of the 
premises which can be said to be used for residential purposes. ` 


The question in cases where the subject-matter of the tenancy is .one building 
used partly as a dwelling house and partly as a shop, and no purpose is specified 
in the tenancy agreement, is whether the. building should in a broad sense be 
regarded on the one hand, as a dwelling house which is partly or even substantially. 
used as a shop, or, on the other hand, as a shop which is used in part for regidential , 


purposes. ° 


D 
e 
e 
e 


BARTHOLOMEW v. BARTHOLOMEW, (1952) 2 All E.R. 1035 (C.A.). * 


Divorce—Husband and wife—Desertion—Constructive desertion—What is—When a 


wa E 


ground of divorce. . 
To establish a right.to a decree for divorce on the ground of constructive 
desertion it is necessary, it has been said time and again, to prove an actual intention 
to bring the matrimonial consortium to an end. Although the intention can be 
inferred from the circumstances, no such inferencs can be drawn unless the conduct 
relied on is of a grave and convincing character, equivalent to driving the other’ 
spouse away. $ PE 4 | i 
The fact that a wife is lazy and is dirty is not of necessity something which . 
shows she is determined to get rid of her husband. She may be dirty because 
she is lazy or lacks energy. Pea i ias . 


. G o 


` BOOK REVIEWS. 
pop e DCN "T T " et i 


INTERNATIONAL MILITARY TRIBUNAL.FOR, THE FAR East, published. by Sanyal 
& Company, 1-1A,, College Square (East), Calcutta 12. Price Rs. 40. 2 
“e This boók'i$ a verbatim reprint of the ‘dissenting opinion of Justice R, B. Pal 
of India’ who was one of the Members af the Bench that was constituted to try the 
Japanese War Crimes after the World War II. It is not the province of a reviewer 
to go into the merits of the opinions expressed by the learned Judge or the Majority 
of the Board. Suffice to say the judgment now placed before the public in book 
form is a masterpiece of logic and.constitutes an interesting and useful reading., 


^ lAfter'the end of the World War II the victorious Allied Powers ‘constituted’ a 
International’ Military Tribunal for the Far East for the trial of Japanese leaders 
who were! charged with. crimes against peace: and.humanity.. ‘The entire’ set-up, 
procedure, evidence, etc., during. the trial appears.to bave gone verv much against 
the trained judicial.mind of the.learned Judge. The learned Judge in his dissenting 
judgment, in the. United States of; America and other -Allied Powers v. Arakisadao and. | 
others, has held that every. one of the.accused must be found not guilty:of the charges 
and. should: be acquitted.'..According to. the learned Judge the ‘entire trial- was: 
gone through by the victorious Nations to attain a-political end under cover of 
judicial appearance. ' TM LS shh ec : pia vj ves ud 

The book makes aii excellent reading arid for its exposition of the first principles 
of law and procedure iri a new field, it stands unequalled. Students of International, 
Law of War and Peace will find the’ book very useful. noe "vet 3 


The book is well got up and the printing and binding and the quality of papér 
is excellent, quite in keeping with the subject it deals with, which is of lasting 
interest. A number of interesting photographic Art plates adds to the reading 
-value of the book. 


OUTLINES or INDIAN LecAL History by M. P. Jain, LL.M., Lecturer, Faculty 
of Law, University of Delhi. Price Rs. 12. Dhanwantri Medical and Law Book 
House, 152, Elgin Road, Delhi, 6. 

e 

Ths history of any system of Jurisprudence is not without its attraction to the 
practising lawyer. However, its real utilitarian importance is only for the students. 
This book is obviously intended to meet the requirements of the students of the 
LL.B. and LL.M. classes of the Delhi University. Barring Cowell’s ‘ History of 
Courts and Legislative Authorities in India’ there is no book on the subject which 
the students ‘could use. The author of this book is well equipped for the task 
he has achieved as he has been closely associated with ‘the teaching of the subject 
in the University. The book will be found useful by students in other Universities | 
too where the course of study comprises the subject of “ Legal History." 


The author has taken considerable pains in collecting a great volume of matter 
covering a large period and presenting it in a short compass with a precision and 
analysis that makes the book readable and useful: The later chapters relating 
to recent developments in the administration of justice are very instructive. 
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Dicest or Decisions OF THE LABOUR APPELLATE TRIBUNAL OF INDIA compiled 
by N. K. Khare and N. N. Akruwala with a Foreword by Sri K. P. Lakshmana 
Rao, President, Bombay Bench, Labour Appellate , Tribunal. Price Rs. 10, 
Published by Indian Legal Publications, Ahmedabad. 


A book of 115 pages has over 30 pages allotted for its Index and Table of ‘ 
Cases. The digesting of cases.could have been more analytical and exhaustive, 
As it is, the reader is likely to get mixed in the Statute-heading and subject-heading. 
The subject-heading should be in bold types and the catchwords in italics to facilitate 
easy reference. Being first of its attempt in a new sphere of case digesting there is 
considerable scope for improvement. As a book of reference: tò. those interested 
in labour problems the digest will: be of great help. Though the decisions of these 
Tribunals are not precedents in the strict sense known to lawyers and jurists, still 
much of the law gets clarified ‘in these decisions and their growing importance 
cannot be overlooked. .A Digest of these” decisions is a welcome effort and will 
receive mucli support from the public for whom they are intended. | . . 

THE EMPLOYEES’ STATE Insurance Act (XXXIV or 1948) (LABOUR CODE, 
Vol. IV) Edited, by N. M. Shah, LL.B., Pleader, 1953. Price Rs. 7-8-0. Pub- 
lished by Chandrakant Chimanlal Vora, Law Publishers, Ahmedabad. 


7. This small book. with its bold' printing, heavy binding:and gold letters has 
unnecessarily. increased its price, It reproduces the text of the Employees’ State 
Insurance Act with the Central-Rules and 'Regulations including the recent Provi- 
dent Fund. Regulations. Some State Rules of Bombay and Uttar Pradesh are 
also added. This little book purports to be the fourth volume of.a Labour Code, 
three volumes of which have already been published and two'more are in-the'press: 
More volumes are in the scheme of publication. Obviously, each Act relating to , 
Labour Legislation is sought to be published as ane volume. If.that is so the need 
is all the greater to bring out the.volumes at.a lower price so that the entire Code ' 
will be within the reach’ of all; At thé rates till now announced, thè cost of the 
whole code when complete will be'prohibitive. ^ — ; 0o gash , 
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NOTES OF INDIAN CASES. 


SATYAVATHI v. STATE OF MADRAS, (1952) 1 M.L.J. 41. 


Article 31 of the Constitution of India provides that no person shall be deprived 
of his property save by authority of law and that no property, movable or immovable, . 
shall be taken possession of or acquired for public purposes without payment of com- 
pensation. Whether the acquisition of land for providing house-sites for Harijàns 
"would be a “ public purpose” within the meaning of Article 31 had to be con- 
sidered in the above case. The fifth Amendment to the Constitution of the United 
States includes a provision : “ Nor shall private property be taken for public use, 
without just compensation.” Likewise, Article 29 of the Japanese Constitution, 
1946, says: “ Private property may be taken for public use upon just compen- 
sation therefor.” In India itself section 299 of the Government of India Act, 1935, 
had provided: ‘Neither the Federal nor a Provincial Legislaturé shall have 
power to make any law authorising the compulsory acquisition for public purposes 
of any land..... unless the law provides for the payment of compensation 
for the property acquired." There is no definition, however, of * public purpose”? 
in any of our legislative enactments to afford us a clue to the meaning ‘of the term, 
save onetin the Land Acquisition Act, which is only a partially inclusive and not 
an exhaustive definition. Section 3 (f) of that Act provides that the expression 
** “public purpose? includes the provision of village sites in districts in which the 
Provincial Government shall have declared by notification in the Official Gazette 
that it & customary for the Government to make such provision, arid section 40 (1) (b) 
would seem to equate a “public purpose’ with “some work likely to prove useful 
to the public." It is true that general definitions are to be avoided where the 
avoidance is possible, Hamabhai Framjee v. Secretary of State for India. What should 
be the test of a “public purpose’ will, however, have to be indicated. It is here 
Pat the decisions of the Supreme Court of America construing the term “public use’ 
in the American Constitution become valuable. The power to take private pro- 
perty for public uses is generally called the ‘ right of eminent domain’ and belongs 
to every independent Government as an incident of sovereignty and requires no 
constitutional recognition, United States v. Jones?. [The doctrine is an offspring 
of political necessity, and’ is based upon an implied reservation by Government 
that private property acquired by its citizens under its protection may be taken or 
its use controlled for public benefit irrespective of the wishes of the owner]. 
“Public use’ includes the appropriation of lands or other property by the State 
for its own uses in order to enable it to perform its proper functions, Kohl v. United 
States®, Cherokee Nation v. Southern Kansas Railway Co.,*. ‘It will not include the 
Re a at ee or IM So PI MI nn ^ 
I. (1914) LL.R: 39 Bom. 279, 291a 3. (1876) or US. 367. e 
2. (1883) rog U.S. 513, 518. > 4. (18go) 135 U.S. 641, 656. | ' 
e. 
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` taking by a State of the private property of one person without the owner's consent 
for the private use of another for that will not be due process of law and will be a 
violation of the 14th Article of Amendment of the Constitution of the United 
States, Missouri Pacific Railway Go., v. Nebraska, ex. rel. Board of Transportation". 
What is a ; public use’ frequently and largely depends on the facts and circum- 
stances surrounding. the particular subject-matter in regard to which the.character 
of the use is questioned and it is not essential that the entire community, or even 
any considerable portion thereof, should directly enjoy or participate in an improve- 
ment in order to constitute a public use. In that view it was held that to irrigate 
lands and bring into possible cultivation large masses of otherwise worthless lands 
would seem to be a public purpose and a matter of public interest not confined 
to the landowners or even to any one section of the State, Fallbrook Irrigatign District 
v. Bradley?. So.also.lands taken in a city for public park or square, whether 
advantageous to the public for recreation, help or business can be deemed to be 
for a public purpose, Shoemaker v. United States. Even the acquisition of land to 
provide water for one individual from a stream in^which he has an interest, to 
irrigate his land which otherwise would remain absolutely valueless, will be deemed 
in certain circumstances to be for. “public use) In Clark v. Nash*, Peckham, J., 
observed : ‘ This Court has stated that what is a public use may frequently and 
largely depend upon the facts surrounding the object’... . It is true that in 
the Fallbrook case*, the question was whether the use of the water was a public use 
"when a corporation sought to take land by condemnation under a state statute, 
for the purpose of making reservoirs and digging ditches to supply landowners 
"with the water the company proposed to obtain and. save for such purpose. This 
: Court held that such use was public. The case did not directly involve the right 
of a single individual to.condemn land under a statute providing for that condem- 
nation. We are, however, disposed to agree with the Utah Court with regard 
to the validity of the state statute which provides under the circumstances stated in 
the act for the condemnation of the land of one individual for the purpose of allowing 
aonther individual to obtain water from a stream in which he has an interest to 
irrigate his land which otherwise would remain. absolutely valueless.” It would 
thus seem that the range of “public use’ which is very elastic, and must depend 
on the circumstances of each case, will include taking of land for performance of 
‘functions of state and it is not necessary that the entire community or even any 
considerable portion of it should directly enjoy or participate in any improvement. 
‘Even benefit immediately to one individual may be ‘ public use’ in special cir- 


‘cumstances. In Moses v. Marland®, it was held by Bruce J., that a place used for a . 


public purpose means not a place used in the public interest buta place to which 
the public can demand admission or to which they are invited to come. But 


that was with reference to the words “any other public purpose” used in the’ 


‘London Building Act, 1894, and cannot help in the context of the.Indian Consti- 
tution. In Hamabhai " Framjee v. Secretary of State for India, 8, there was a resumption 


„of inam lands by Government for building residences for its officers to be let to them’ 


, on rent. Ona question. whether the acquisition was one.for a public purpose, 
‘Batchelor, Ja observed,: “ It is enough to say that, in my opinion, whatever efse 


it may mean (it) must include a ‘ purpose,’ that is an object or'aim in which the | 


general interest of the community, as opposed to the particular interest of indiv-- 
. duals is directly and vitally concerned." In affirming the conclusions of the High 
‘Court, the Judicial Committee, on appeal said inter alia :, “ The argument of 
the appellants i is really rested upon the view that there cannot be a public purpose 
in taking land if that land when taken is not in some way or other made availabe 
to the public at large. Their Lordships do not agree with this view.” .Part XVI 
‘of the Constitution contains special provisions for safeguarding and promoting 
the rights of Scheduled Castes and Tribes. In the Fifth Part of the Schedule to 
the . Constitution SS Castes) Order, 1950,.made by the’ President i in the: 


) 





1 1896) 164 U.S. 403. e.. 4. (1904) 198 US. 361, 369. 
2. (1896) 164 U.S. rm. | 5. Caen) 1 K.B. 668. 
3. 1892) 147 U.S. 28.  - 6. (1914) LLR. 39 Bom. 279. 
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exercise of the powers conferred by clause (1) of Article 341 of the Constitution 
of India, the Adi-Andhras are included in the list of Scheduled Castes. The advance- , 
ment and development of the interests of that community are thus an object of : 
special concern by Government as.forming part of the policy underlying the. 
Constitution. Acquisition of land for providing residential sites for members of 
Adi-Andhra community would be as much a public purpose as the acquisition 
of land for providing residences for Government servants was held to be in Hamabhai , 
Framjee’s caset. The decision in the instant case that such acquisition is not opposed 
to Article 32 of the Constitution is thus in accord with authority. 


THAMSI GOUNDAN 7.. KANNI AMMAL, (1952) 1 ML.J. 68. 


The question raised in this case was whether section 488, Criminal Procedure 
Code, is repugnant to Article 14 of the Constitution by reason of its provision for 
the award of maintenance to wives deserted by their husbands while there is no 
similar provision in favour of husbands deserted by their wives. Article 14 of the 
Constitution provides: “The State shall not deny to any person equality before 
the law or the equal’ protection of the laws within the territory of India." The 
phrase "equality before the law” has been explained by Professor Jennings to 
mean that ‘ among equals the law should be equal and should be equally adminis- , 
tered, that like should be treated alike."? „Section 40 (1) of the Constitution of 
Eire expressly declares that equality before the law “shall not be held to mean 
that the State shall not in its enactments have due regard to differences of capacity, 
physical or moral, and of social function.” Article 14 corresponds to the ‘ equal ' 
protection clause ’ of the 14th Amendment to the Constitution of the United States ' 
of America which declares that “ no state shall deny to any person within its 
jurisdiction the equal protection of the laws.” The range and sweep of the phrase : 
* equal protection of the laws” are vividly set forth by Professor Willis who 
observed: “It forbids class legislation but does not forbid classification which ' 
rests upon reasonable grounds of distinction. It does not prohibit legislation, 
which is limited either in the objects to which it is directed or by the territory 
within which it is to operate. It merely requires that all persons subjected to such 
legislation shall be treated alike under like circumstances and conditions both 
in the privileges conferred and the liabilities imposed. The inhibition of the 
amendmént ..... was designed to prevent any person or class of persons from 
being singled out as a special subject for discriminating and hostile legislation.: 
It does not take from the states the power to classify .. . . . but permits to them 
the exercise of a wide scope of discretion, and nullifies what they do only when it is 
without any reasonable basis. Mathematical nicety and perfect equality are not 
required. Similarity, not identity of treatment, is enough. If any state of facts - 
can: reasonably be conceived to sustain a classification, the existence of that state 
of facts must be assumed. One who assails a classification must carry the 
bearden of showing that it does not rest upon any reasonable basis”? In 
Tick Wo v. Hopkins?, it was pointed out that equal protection of laws -is 
a pledge of the protection of equal laws. It was stated in Southern Railway 
Company v. Greenet, that this means subjection to equal laws applying alike 
to all in the same situation. In view of the foregoing, while recognising that 
Article 14 of the Constitution provides one of the most valuable and important: 
guarantees in the Constitution which should not be allowed to be whittled down, 
it was at the same time recognised that there can be classification which should, 
however, never be arbitrary but must always rest upon some real and substantial . 
distinction bearing a reasonable and just relation to the things in respect to which 
the classification is made, see Charanjit Lal Chowdhury v. The Union of India®, Om 
ggg aaa] 
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Parkash v. The State, Sheoshankar v. The State of Madhya Pradesh®, Asiatic Engineering 
Company v. Achhuram?, S. B. "Trading Company v. Shyamlal Ramchandra*. It has been 
held that a classification is reasonable’ if it rests on differences pertinent to the 
subject in respect of which such classification is made, Power Manufacturing Company 
v.'Sáunders?. It cannot be disputed that women as a class are weaker than men. 
It is familiar knowledge that women -still labour under legal disabilities and dis- 
crimination in the domain of property law'and in other directions. It is also 
one of-the policies underlying the Constitution to afford special protection for women.’ 
The third clause in ‘Article 15: declares that the State shall always be competent 
to make special provision for women and children. It is thus clear that both on 
principle and on authority the provision in section 488, Criminal Procedure 
Code, for the award of maintenance to wives. abandoned or deserted by their hus- 


bands does not in i any wey contravene ‘Article 14 of the Constitution: 
E e 


t 


- ARAVAMUDHA IYENGAR v. RAMASWAMI BHATTAR, (1952) 1 M.L.J; 251. 


. In so far as this decision holds that a person, male or female, who has not. 
attained the age of majority in Hindu Law, i.e., 16 years cannot validly adopt, it 
is no mere copybook decision but one laying dawn a definite test in place of one 
dependent on the facts of each case, namely, the attainment of the age of discretion 
by the adopter. Certain dicta in the judgment, relating to the limits of a widow’s 
capacity to adopt, call for ‘critical examination. In reviewing the principles 
laid'down by the Judicial Committee in Amarendra v. Sanatan Singh®, and their effect 
on what had been stated in Madana Mohan Deo v. Purushothama Deo’, after stating 
“The fall legal capacity to continue the line means continuance of the line in one: 
of two ways, i.e., either by leaving a natural, or adopted son, or a widow capable 
of bringing into existence a son by adoption. The test is to find out whether these - 
coriditions existed at the time of the son's death.” Satyanarayana Rao, J.; went. 
on to add: “ If they did not exist, the power did not terminate. If they existed. 
the power came to an end and in certain circumstances, e.g., if the son’s widow dies without 
making an adoption, thé mother’s power may be revived. If the object of adoption is the . 
religious one of perpétuating the line-with a view to make a permanent arrange- 
ment for the administration of the spiritual wants of the deceased, the object is not: 
achieved when the continuance of the line came to a standstill. There must be: 
some power somewhere to continue the line, and, if the person lower down dies without 
providing for the continuance of the line, the power of the person higher up revives and continues"? 
(italics ours). The theory of the revival of the power of the person higher up 
when the continuance of the line comes to a standstill postulated in the remarks 
italicised above does not receive any countenance from and in fact runs agaistst the” 
observations of the: ‘Privy Council in Amarendra’s case. The limiting principle’. 
formulated by Chandavarkar, J., in Ramakrishna v. Shama Rao9, was :, “Where a 
Hindu dies leaving a widow and.a son, and that son dies: leaving a natural born 
or adopted son or leaving no son but his own widow to continue the line by meang - 
of adoption, the power of the former widow is‘extinguished and can never afterwar 
be revived. The last part of the observation expressly states that the power perishes ` 
and repudiates categorically the theory of the revival of the power under any ; 
circumstances whatsoever. The principle so stated: by Chandavarkar, J., was in’ 
terms approved by the Privy Council in Madana Mohana Deo’s case’. "There Lord. 
Haldane observed : “ Their ‘Lordships are in agreement with the principle laid ` 
down in the judgment of the Full Court of Bombay as delivered by the learned Judge, 
and they are of opinion, on the facts of the present case, the principle must be- 
takėri.as applying so as to have brought the authority-to adopt conferred on Adi-. 
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konda’s widow to an end when Brojo, the son she originally adopted, died after 


attaining full legal capacity to continue the line either by the birth of a natural: , 
born son or by adoption to him of a son by his own widow.” -It i$ noteworthy , 


that the power of Adikonda's widow is spoken of as having come to an“ end.’ In 


Amarendra’s case}, itself, explaining the phrase “ full legal capactity " used by Lord * 


Haldane in his judgment in the earlier case, Sir George Lowndes said : “ Their 
Lordships think that the words “full legal capacity” cannot be dissociated 
from the r st of the passage cited, and that-they cannot be taken as indicating 
a particular moment in the son's life. when the mother's power is extinguished. 
The qualification that follows then shows that the continuance referred to is a 
continuance in one of two defined ways, either by the birth of a natural son or by 
the adoption of a son to him by his own widow and the test is to be whether these 
conditions existed at the time of the son's death. The passage under consideration 
ise... .. clearly intended to be a restatement in a more critical form of the 
conclusion to which the Bombay High Court had come and which was affirmed 
in the same sentence only a few lines before, viz., that the power of adoption would 
be extinguished on the son's death by the survival of either a grandson or the son's 
widow." Be it noted that.the Privy Council once again talks of the power being 
* extinguished ” and once again emphasises that the critical time is the time of the 
son's death with reference to which only and not with reference to subsequent 
events the existence of the power falls to be determined. The only reservation made 
was thus stated: ‘ Whether in order to bring this principle into play the son's 
widow should herself. be clothed with the power of adoption is left open and it is 
not necessary for their Lordships to consider this in the present case as Bibhudendra 
died unmarried.” On these authorities, it is clear that where at the ‘time of son's 
death there was a son's widow who could at some time have adopted, the power of 
the mother comes to an end and is extinguished beyond the possibility of revival. 
Whether the son's widow subsequently fails to adopt or refuses to adopt or dies 


without adopting or remarries are events which cannot be relevant to the purpose. ' 


For, as recognised by the learned Judge himself in the instant case, the material 
point of time is the time of the son's death. In Ramchandra v. Muralidhar? one R 


died leaving a widow G and a son $. Sometime later the son died leaving a widow ' 


aged about rr or 12 years. . The latter could not have adopted on her husband's 
death as she had not then attained her years of discretion. Nevertheless it was held 
that adoption by G will be void. The learned Judges took the view that since 
at the tinge of the son's death there was his widow who can adopt to him at some 
time though not immediately the power of R’s widow had been totally extinguished. 
In Chanbasappa v. Madivalappa®, a person had died leaving his wife and an adopted 
son. Subsequently the latter died leaving two daughters but no widow. It 


was helgl that, in the circumstances, the “power of the adoptive mother of the deceased ' 


to adopt again remained unaffected. In Nagpur, the theory of revival has. found 
countenancé in cases where the daughter-in-law remarried and thereafter the 
mother-in-law adopted to her husband, Bapuji Ramji v. Gangaram Madhorao*, Govinda 
v. Shenpad®, In the first of these cases, Stone, C.J., observed : “ The real difficulty 
l@s in the question: Does the power revive if the son's widow dies or otherwise 


becomes incapable of adopting before she (i.e, the son's widow) adopts? We: 


fully bear in mind the warning given by the Judicial Committee in Raghunadha 
v. Brojo Kishore, that it is the duty of the Court to'keep the power (to adopt) strictly 


within the limits which the law has assigned to it. We contrast this with the warning. 


given in Amarendra v. Sanatan Singh! : “ great caution should be observed in shutting ' 


the door upon, any authorised adoption by the widow of a sonless man.” The 
difficulty is to find the boundary line. In Vijaisinghji v. Shivasangji? the Judicial 


Committee observe : “ In the present case the natural son B with his wife D having 
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ceased to exist for the purpose of continuing the line in the Ahima family, his mother 
C was entitled to make an adoption to secure that object.” “ It is, of course, true , 
that D there never became a widow and so never attracted the idea that once , 

` a. widow the grandwidow’s power is for ever gone. Can we, however, have a rule 
which says that if B, and D die together C^s power which was suspended while either 
of them lived (was interposed), revives, but if B dies on Monday and D on Tuesday 
(a thing which frequently happens in time of plague) C’s power, which was ended: « 
by D’s becoming a widow for a day does not revive? The Hindu Law has anomalies 
but this anomaly would be founded entirely on Judge-made difficulties?! The , 
Court held that the grand-widow's power of adoption stood revived if the son's 
widow, contracted a remarriage without having adopted to her deceased Husband. 
The Nagpur view was considered by the Bombay High Court in Shamrao v. Bhimrao? 
and Chagla, C.J., observed: “In order to determine whether a widow has the, 
power to adopt or, not on the death of her son the test that has got to be applied ig, 
has that son left a grandson or has that son left a widow. If either of the contin- 
gencies is present, then the widow has no longer the power to adopt. Excepting . 
thus for the support afforded by the Nagpur decisions there is practically no warrant 
for the theory of revival of a widow’s power of adoption and in fact the theory is, 
opposed to the law as set out by the Judicial Comniittee in Amarendra’s case’. 


PERAMANAYAKAM POLAI v. SIVARAMAN, (1952) 1 M.L.J. 308 (F.B.). 


This is a Full Bench decision of importance cancerning the rights of a purchaser 
from a member of a Mitakshara coparcenary. 'The decisions on the matter reveal 
different pulls. In legal theory, the alienee steps into the shoes of the alienor and 
takes the interest conveyed subject to the same, limitations and conditions as the ` 
alienor. Except through and in the right of the alienor he cannot have any claims . 
against the joint family. The working out of the alienee’s equity has, however, 
. caused not a little embarrassment in the logic of the law which had to be gathered | 
from a bewildering array of decisions not all of them harmonious or easy to harmonise. 
This aspect of the matter was vividly put by the Judges in the instant case. Viswa- , 
natha Sastry, J., observed: “the touching refrain of the respondent's argument ` 
was ‘ overrule me if you please, but at least say something logical and consistent 
with the Mitakshara doctrine," and replied: ^ Bluntly, I say, it is not possible 
to find a logical solution of an illogical problem." The learned Judge recalled the 
observations of Farran, C.J., in Gurlingappa v. Nandapat— The position of the 
purchaser of the interests of a Hindu; coparcener in part or the whole of a joint ` 
estate is very anomalous. It is impossible to work out his rights on an exact logical 
basis "—and the references by Lord Dunedin in Brij .Narain v. Mangal Prasad? to 
the Hindu joint family law as-“‘ illogical ” and * anomalous." Raghava Rao, J., 
felt :. “True it is that consistency on abstract grounds of logic cannot Always . 
prevail in the realm of judge-made law. It may also be that as said by Lord Hals- 
bury once, law is not a logical science. But if the dictum of the learned làw lord 
cannot as appears from Rangaswami Goundan v. Nachiappa Goundan® avail as a source 
of consolation for presuming an illogical extension of principle in interpreting. 
the existing case-law on a subject, it can hardly be doubted or disputed that' 
only logical applications and, extensions should stand encouraged and all illogical 
applications and extensions of legal principles should be discouraged.” 


A Full Bench decision of four Judges had held in Rangaswami v. Krishnien? 
that'the share to be awarded to an alienee from a coparcener should be fixed with 
reference to the coparcenary at the time of the partition." But a Full Bench decision, 

again of four Judges, had later on in Chinnu Pillai v. Kalimuthu Chetty®, declared 
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that the share was to be computed as on the date of the elienation. In Muthukumara - 
Sthapathiar v. Sivanarayana!, Jackson, J., sitting’ with Mockett, J., sought to effect 
a reconciliation between the Mitakshara doctrine of absolute refusal of recognition , 
of alienation of joint family property by a coparcener and the rule of equity recog- 
‘nising the right of a purchaser for value, by holding that the fractional share of an 
alienee from a coparcener stood fixed as on the date of the alienation but there 
was no hotchpot hooked to it, and that the properties in which the alienee was 
entitled to share were those existing at the time of the partition. But in Dharma 


. Rao v. Bapanayya?, it was ruled that the view in Chinnu Pillai’s case®, had become 


settled law and no question of reconciling it with the earlier Full Bench ruling | could 
arise at all. It was felt by both Viswanatha Sastri and Raghava Rao, JJ., in the 
instant case, that that decision had not done justice to the nature of the issue 
involved. But while Viswanatha Sastri, J., would regard the authority of the 
decision of the Full Bench in Chinnu Pillai’s case? as settled and the matter one of 
stare decisis though if the matter was res integra his inclination would be to take views 
which may be considered “ heretical,” Raghava Rao, J., was emphatic that there 
was really no question of stare decisis. "While Viswanatha Sastri, Je, remarked: “ The 
' respondent’s advocate hopes that the ghost of Rangaswami v. Krishnien*, which was 
buried 40 years ago may walk again, nay, he anticipates a flesh and blood resurrec- 


tion. All that I say is that such miracles, if they happen, will reduce transactions ` ` 


affecting property to a mere gamble ’ "—Raghava Rao, J., hoped that the conflict 
between the two Full Bench rulings is one which ought to be resloved in a proper 
' manner in a case in which the question on which the conflict exists actually arises 
for determination in future, the terms of thé reference to the Full Bench in the 
instant case not warranting the consideration of the question. Be that as it may, 
it falls to be noted that three learned Judges have taken the view that the decision 
“in Chinnu Pillai’s case?, has become a matter of stare decisis and is no longer open to 
further consideration. 


Another point which the instant case had to consider was „whether in a co- 
, parcener’ s suit for recovery of his share in property alienated by another coparcéner 
impugning the validity of the alienation, if it is found that a portion of the consi- 
deration had been applied for binding purposes, he can recover his share without 
paying his quota of the common burden as a condition precedent. In Vadiwlam 
v. JVatesam?, the principle to be applied was formulated as follows : “ According 
to accepted equitable principles, in the absence of anything appearing to , 
the cofitrary, the consideration for the sale must be distributed over the 
whole of the property sold in proportion to the value of each part ...... 
The valid portion of the consideration as well as the invalid portion must be ' 
distributed over each of the half shares of the plaintiff and Chinnappa : 
respe@tively.” In Venkatapathi v. Papiah®,. it was, however, observed, “ In such 
a case the only equity that can be worked out in favour of the vendee 
would be to uphold the sale of the alienor's share and to allot the whole of the 
consideration as consideration for that share." A majority of the Full. Bench 
shave held in the instant case in favour of the former view, while Raghava Rao, J., 
“thought that the latter view was the more acceptable. 


ANNAGOUDA NATHGOUDA v. Courr ¢ OF H WARS, SATARA, (1952) 1 M.LJ. 414 
AS. C). abah kabih 


In this case the Superme Court decides a vexata questio. . The conflict of judicial 
opinion which had existed as to the applicability of the provisions of the Hindu 
Law of Inheritance (Amendment) Act, of 1929 to cases of Stridhana succession 
is resolved and it is declared that the Act i is inapplicable,to ascertain the heirs to 
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. the stridhana property-of a maiden.. The preamble to the Act is quite clear that 
the object of the Act was to alter the order in which certain heirs of a Hindu male | 
dying intestate are entitled to succeed to his estate. Again section 1, clause 2 

_ lays down expressly that-the “ Act applies only to persons who but for thé passing 
of this Act would have beén subject to, the law of Mitakshara in respect of the pro- 
visions herein enacted, and it applies to such persons in respect only of the property - 
of males not held in coparcenary and not disposed of by will.” The Act thus , 
operates only in regaard to the separate property of a Hindu male who dies inststate. 
That the propositus should be a male is a condition precedent. In Sakurtalabai 
y. Court of Wards!, Stone, C.J., and Vivian Bose, J., held that where the subject 

“of enquiry is not who is entitled to a male’s estate the Act cannot apply. So the 

.. Act cannot be invoked in regard to succession to.stridhana property. The Madras 
"High Court took the same view in Manda Mahalakshmamma v. Mantravadi’ Surya- 

- narayana Sastri,? and Kuppuswami Asari v. Manickasari?. In the latter case it was 

, Stated that the rule of succession to stridhana praperty laid down in the Mitakshara 
has not been in.any way altered by Act II of 1929. In Talukraj Kuer v. Bacha 
Kuer*, in dissenting from the rulings of the Lahore High Court on the’ point. 
Manohar Lall, J.,” observed: “ I cannot understand how the: succession to 

‘the property of a female could.be governed by Act II of 1929 which distinctly 
states that it shall only, apply to-the succession to the property left-by a male.” 

“A contrary view was taken in Mt. Charjo v. Dinanath®, where it was held that in 
cases of succession to stridhana in default, of heirs to a married woman including 

-her husband it is the- husband's heirs on that date that should take.and therefore 
Act IT of 1929 will apply. Tek Chand, J., observed: “ It is quite true that the 
Act is very limited in scope. It, in terms, regulates succession only to the separate 

. property of a Hindu-male dying in intestacy. It does not purport to alter the 

. law in respect of the devolution of other property or the property of a female . <... 

“The -rule of succession to stridhana as laid down in.the Mitakshara.is that in the 
absence of the issue of the female holder, it devolves on her husband, and if he is: 

` dead, it descends in the same way as if it had belonged to the husband himself. - 
To ascertain as to who the heirs of the husband are, we must ex necessitate rei refer - 

to the law governing succession to the property of the husband in force at the 

: time when succession opened out.” “A similar view was taken by the Bombay 
High Court in Raghunandan v. Keshavrao®, where the father’s sister’s son was preferred 

. to the.paternal grandfather’s brother's son's son as stridhana heir to the property 
of a maiden. The Lahore High Court followed its previous decision, in Kehar 
Singh v. Attar Singh’. 'The Allahabad High Court also followed that view in Indar 

: Pal Singh v. Mt. Humangi Devi®. The Supreme Court has now. disapproved of the 

- ‘latter view. -It.has held that where the enquiry is for the purpose of finding out 
who the successor'to the estate of a female owner is, the operation of Act II of 1929 

: is-excluded by its express terms and for that purpose the Act is to be treated 4s non- 

: existent. In other words the stridhana heirs are to be ascertained with reference 
to the general provisions of the Hindu law of inheritance ignoring the statutory 

t heirs who are introduced’ by the Act. = ‘ 
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` ARUNACHALA CHETTIAR v. VADLA KOUNDAN, (1952) 1 M.L.J. 400.. ` 

- This decision deals with a point on which there is not much authority. It 
holds that where after an execution sale and before its confirmation the judgment- 
debtor died, a confirmation order without impleading the legal representatives of 
the judgment-debtor will be a nullity. Order 21, rules 89, 90 and gr of the Civil 
Procedure Code provide for the preferring of applications to set aside a sale and 
rule 92 states that where no application under any of the rules is made or where 
an application made is disallowed the Court shall make an order confirming the 
sale and the sale-thereupon shall become absolute. Confirmation is thus a condition 
precedent for the sale to become absolute. Also when once a sale; has been held, 
in the absence of any application to set it aside the Court has no jurisdiction to 
refuse to confirm it. In other words confirmation is automatic. The title of the 
purchaser dates only from confirmation. The question still remains whether an 
order of confirmation can be passed without the'presénce of the parties who 
ate sought to be bound. The language of sub-clause 3 of rule 92 that no suit to 
set aside an order made under this rule shall be brought by any person against 
whom such order is made would suggest that the bar will operate only if the party 
sought to be affected had notice, and conversely a person who-had no notice and 
against whom therefore the order could not be deemed to have been passed will not 
be bound by it. In Kamakhya Dutt Ram v. Shyam Lal*, a sale of property in execution 
had taken place in the lifetime of the judgment-debtor and had been confirmed 
without bringing the deceased's legal representatives on the record of the execution 
case and without notice to them. It was held by Wazir Hasan, Ag. C.J., and. 
‘Misra, J:, that the confirmation was not on that account invalid.. It was observed : 
“The sale had taken place in the lifetime’ of the -judgmént-debtor-ánd there are 
no provisions in the Civil Procedure Code which ‘require’ legal’ representatives. 
of a judgment-debtor who has died after the sale, to be- brought on the record for 
purposes of confirmation. The case may be different if a Judgment-debtor: dies 
before the date of the sale and-the sale takes place behind the back of his legal 
representatives." The observation fails to take note of the spirit behind rule-g2 (3). 
of Order 21. . In view of it, the position adopted in the case under ‘review seems 
to be more acceptable. - ~” ane ee 


. ABDUL AZEEZ v. PATHUMMA Br, (1952) 1 M.L.J. 463.. "n 
This decision draws attention to the definite cleavage of judicial opinion which 
‘exists ineregard to the precise scope of section 2: (a) of the Indian Majority Act. 
Section 3 of the Act lays down that every person domiciled in India shall be deemed 
to have attained his majority when he; shall have completed his age of eigliteen 
years and not before. So till completion of eighteen: years a person. is a minor. 
And Order 32, rule 1 of the Civil Procedure Code, provides that every suit by a 
minor shall be instituted in his name by a person who. in such suit shall be called 
the next friend of the minor. It follows that à suit by a person who has not com- 
pleted the age of eighteen years can be instituted only by'a next friend. Section 
2 (a) of the Majority Act has, however, laid down that nothing: contained in that 
Act shall affect the capacity of any person to act in the matter of marriage, dower, 
divorce and adoption. The question is whether these words can be taken to control 
the provision in Order 32, rule 1, Civil Procedure Code and-dispense with the 
requirement of a next friend where the suit in question concerns the matters specified 
in section 2 (2). The expression’ “ capacity to act in the ‘matter of marriage * 
is ambiguous in import and unhappy, Maung Tun Aung v. Ma E Kyi?. ` It is also. 
not very apt as applied to dower though it is full of meaning as applied to. the, other 
three classes, Abi Dhunimsa Bibi v. Mahammad Fathiuddin®. In Puyikuth Ithayi Umah: 
v. Kairhirapokil Mamod^, it was pointed out by Turner, C.J. and Tarrant; Ja, that 
the words must be taken to refer to the capacity to contract which is limited by: 
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section 11 of the Contract. Act and not to:the capacity to sue which is purely a 
question of procedure and regulated by. the Civil Procedure Code... In that view 
it was held-that a suit by a Mapilla woman against her husband and, her father- 
‘in-law for past maintenance, dower and stridhana. cannot be brought : without being 
represented by a .next friend, though she had attained puberty and was. a major 
according.to the Muslim personal law inasmuch as she was a minor, under. the 
general law being not even 15 years old. This decision was followed in Abi Dhu- 
nimsa Bibi v. Mahammad Fathiuddin}, where it was held that a Muslim wife who was 
a: major. under her personal law but not under the Majority Act cannot make a 
valid relinquishment of her dower. It was pointed out by the learned Judges that 
ihe. object of section 2 (a) was to confer a. privilege and not to endanger ordinary 
civil rights and that the ordinary law was intended to take its course in respect 
of the correlative rights flowing out of marriage, etc., that the word “ act ” only meant 
initiate to the religious act or ceremony. In Maung Tun Aung v. Ma E Kyi?, it. -was 
observed that the words “ capacity to act in the matter of marriage” meant capacity 
to be a party to a valid marriage and related to tbe acts of the parties by which the 
status is changed and could not . apply to a pre-nuptial agreement to contract a 
marriage in future. The scope of the expression “ capacity to act in the matter 
of marriage” etc., fell to be examined: in Najmunnissa Begum v. Sirajuddin. Ahmad 
Khan?, by the Patna High Court and Mohamad Noor, J., observed in the course 
of his "judgment : * The provisions of the section govern only the performance of 
marriage or effecting of divorce by persons wha though not majors according to 
the Act are so according to their personal law. But once a marriage has been 
performed and the dower has been settled, the dower becomes a property , of the 
wife like her any other property. The dower i is a debt payable to the wife and any 
transfer of this debt, or foregoing it altogether or any portion of it are not matters 
in any way. connected with marriage and such actsmust be governed by the ordinary 
law of the land." ? Yet another point favouring a restricted interpretation of the 
word “act” in section 2 (a) of the Majority Act is brought out in the decision 
of the Lucknow Chief Court in Usman Ali Khan v. Mt. Khation -Banu*, where it is 
observed : “ dower and divorce are themselves connected with marriage, and 
if the words “to act in the matter of marriage" were given the expanded 
meaning . . . . then it would only be necessary to say, “the capacity . 
of any pone to act in the following matters, namely, marriage and adoption" 
n : These words must be construed in a restricted sense and i 

: to act in ihe matter of marriage? means only to enter into the contract of 
marriage’. The learned Judge concluded by holding that section 2 (a) ‘merély. 
relievesa party of some of thé consequences of ‘minority, but the party remains 
a' minor none the less, and that being so, the provisions of Order.32, rule: 1, Civil 
Procedure Code, still apply and in respect of the institution of a suit the party will 
have to act through a next friend only. A different view as to the meaning of the 
words ‘to act in the matter of marriage, etc., has been taken in. decisions of the 
Bombay, Calcutta, and :Allahabad High Courts. In Bai ‘Shirinbat v. Kharshedji®; 

Farran, C.J., observed that what section 2 (a) of the Majority Act stated was about 
f capacity to act’ and not about * capacity to'conitract? and hence the former words 
will:take in capacity to. sue as well.. In Mozharul Islam v. Abdul: Ghari Alat, Suhrå- 
wardy, J., took the view that “act in the matter of dower ? meant the doing of * all 
-acts in. relation thereto’. And in Mt. Fatima Khatun v. Fazlal Karim Mea", adopting 
a- similar. wide construction, Cumming and Mukherji, JJ., held that capacity to 
act in the matter of divorce will include a capacity in-a minor husband. to delegate 
to his wife a power of divorce. So also on similar lines of reasoning, in Naksetan 
Bibiv. -Habibar Rahaman?, Akram, J.» held that the words ‘act in the matter of divorce ? 

"are wide enough to include the institution of'a suit for dissolution of. her marries. 
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by a’ minor’who under her ‘personal law>may Have attained the age ‘of majority? 
In Qasim Husain v. Bibi Kaniz Sakina! the Allahabad High Court-held that-the-settle- 
ment of dower' as well as its relinquishment will fall within the exceptions contained 
in section. 2. On a review of the different lines: of reasoning it ‘looks as if the view. 
taken by the Madras High Court is more acceptable.‘ " Words take colour from 
the setting in which they occur and the context in^which they are employed. "Thé 
Majority Act is essentially concerned with substantive law. In matters of procedure 
the Civil Procedure Code is exhaustive on the mattérs with which it deals and there 
is no saving of personal laws to any. extent. Also to give a wide construction to the 
words “ act in the matter of marriage ” will make otiose the reference to acting in the 
matter of dower and divorce. Prima facie acting in the matter of marriage means 
doing everything till the marriage and participating therein. It cannot refer to 
cotrelative rights or consequences flowing. from it. Again the right of suit is a 
rémedy and not a consequence of marriage. 


DEVANUGRAHAM, Zn re, (1952) 1 ML. J. 550. 


This decision is of interest for its statement, that section 403, Criminal Proceduié 
Code, is nothing more than an elaboration of the principle which underlies Article 
20 (2) of the Constitution of India, that no citizen should be put in jeopardy. of his 
life or liberty more than once. It is a time-honoured maxim of English common 
law that a man, whether he has: been acquitted or convicted should not be tried 
again for the same offence. At the same time that law had recognised that if the 
case were one where the tribunal was ex facie wholly unauthorised, and the accu- 
sation and the accused plainly coram non judice the matter would be entirely different 
and in such a case the pretended adjudication of the usurping tribunal would 
appear'to be a mere nullity, not merely voidable but void. See Reg v. Justices of 
Ánirim?. In that view it was held that where the conviction of a prisoner was 
technically a, nullity; a second trial was not barred. The plea of autrefois convict 
will be of no avail when the first indictment was invalid and when on that account 
no judgment could have been given, because the life of the défendant was never 
before in jeopatdy?. ' In Rex v. Bowman? the prisoner had been convicted on a 
day to which the case had not been adjourned properly and the conviction was on 
that ground held to be a nullity and not to preclude a fresh trial. In Rex y. Bates’, 
a prisoner had been convicted on an indictment charging him with an offence under 
section 2 of the, Explosive Substances Act, 1883. Section"7 of that Act required the 
consent of the Attorney-General to the preferment of the indictment ‘and such 
consent not having been obtained it was held that there was no jurisdiction- to try ' 
the indictment and the conviction was therefore a nullity. In Rex v. Marsham: 
Ex, parte, Emmeline Pethick Lawrence? a person’ had been convicted by the Magistrate 
of assaulting’ a. police constable in the execution of his duty, but by some inadver- 
tence the constable who was assaulted gave his evidence at the hearing of the charge 
without being sworn.’ On the Magistrate’s attention being called to this irregu- 
jarity, he later in the same day reheard the case, all the evidence being given upon 
oath. The Magistrate again.convicted the person. It was held that as the accused 
had not been in peril at the time of the second hearing the second conviction was 
good. Lord Alverstone, C.J., observed : “In order to set aside the second ,convic- 
tion the applicant must show that the Magistrate has done something on the pre- 
vious hearing. which either exhausted his jurisdiction to rehear or which. made it 
unjust that the applicant should be put on her trial in regard to the offence charged. 
In my judgment the Magistrate, finding out that upon thefirst hearing he had before 
him. evidence which was not admissible and had: therefore -not heard and deter- 
mined the case according to law, was entitled in the exercise of his Ree to 





have the case heard and tried before him on 1 proper evidence "' In India there 
- (1932) I.L.R. 54 All. 806. p. 468... E ' ; d 
5 (1895) 2 Ir. Rep. at p. 636 {per Lord 4 (1894 6 €. & P. 3374: 172 ER, 1266. 
O’Brien, C.J.). 5. (911) 1 K.B. 964 (C.G.A.). | 


3. Chitty's Criminal Taw, 2nd Edn., Vol. I, 6. (1912) 2 KB. 362. 


d 


n 


. , . . e. 
12 THE MADRAS LAW JOURNAL (NLC.). [1953 


are. two statutory -provisions which bear on the matter, namely, section 403 of. the 
Criminal Procedure Code and Article 20 (2) of the Constitution of India. Section 
403 states inter alia that a person who has once been tried by a Court of competent 
jurisdiction -for an offence and convicted or acquitted of such offence, shall, while 
such conviction or acquittal remains in force, not be liable to be tried. again for 
the same offence. Article 20 (2) of the Constitution provides : “ No person shall 
be prosecuted and punished for the same offence more than once". In Basdeo 
Agarwalla v. King-Emperor!, the-Federal Court had pointed out that a. prosecution 
launched without a valid sanction is a nullity. The position was carried further 
by: the Judicial Committee in Yusofalli- Mulla :Noorbhoy v. The King?, where it was 
pointed out that the whole basis of section 403 (1), Criminal Procedure Code, is 
that the first trial should have been before-a Court competent to hear and determine 
the case and to record a verdict of conviction.or acquittal and that a Court cannot 
be competent to hear and determine a prosecution the institution of which 4s 
prohibited in the absence of a valid sanction. Ir was further held that where in a 
prosecution launched without a sanction as required by law, an order of acquittal 
is passed, it would not, on the omission of the Government. to appeal against it 
become binding, because the order being a nullity there is nothing to appeal against. 
Jt was also laid down that an order of acquittal passed in such a prosecution cannot 
be pleaded as a bar to a subsequent prosecution on the same facts but after obtain- 
ing a proper sanction. The decision is perhaps of larger interest in so far as it consi- 
dered the scope of section 403 and whether it precludes appeal to the common law 
rule on the matter. The question whether section 403 constitutes a complete code 
in India upon the subject of autrefois acquit and autrefois convict or whether in a proper 
case the common law can be called in aid:to supplement the provisions of the section 
was left open, but it was stated by the Judicial Commitzee that to rely apart from 
.the'terms of section 403 upon the common law rule that no man should be placed 
in jeopardy twice, it must be shown that the first trial was before a Court. competent 
to pass a valid order of acquittal or conviction and for this purpose there is no dis- 
tinction between a conviction and an acquittal. Now Article 20 of the Constitution 
bars double punishment for the same offence. The language of the Article has 
given rise to a number of questions. One of these relates to the construction of the 
words “prosecuted and punished". If construed in the literal sense, taking the 
word “ and ” conjunctively, it would mean that a second trial would not be precluded 
unless the. accused. had been not only prosecuted but was also punished as well 
on a former occasion for the same. offence. That would mean that the protection 
afforded by autrefois acquit will not be available. If on the other hand the word 
. “and” is to be interpreted disjunctively the clause will not only include the plea of 
autrefois acquit but would. also prevent a fresh prosecution. In Gopalakrishna Naidu 
V: State of Madhya Pradesh? it is pointed out that the. word. “ and ” in Article 20 
cannot be read as “or”, that though by construing the Article literally the -pro- 
tection given by the Constitution will not be as extensive as that given by section 
403, Criminal Procedure.Code, to a.pérson who has been tried for an offence, there 
is no reason why the literal meaning should be departed from. . In the instant 
case also it is held that the word “ and ” -has certainly been used in a conjunctive 
and not a disjunctive sense because to hold differently would be reading into the 
Article something which is not there... As to the argument that in that view Article 
20 (2) would not cover other casés known to the existing Jaw either with reference 
to the permissibility of fresh prosecutions or-with_reference to the non-maintainability 
thereof it is pointed out that this is so for the reason that the criminal law of 
the land “ can hereafter be amended in the ordinary way for the purpose of altering 
the existing law subject to the provision in clause 2 of Article 20 which being one 
of the fundamental rights cannot be-taken away or abridged or contravened.” In 
this view the instant case decides that where an accused is discharged for want o. 
P———————————————————————————— 
I, Eun 1 M.L.J. 369 (F.C.). Goan F.C.R. 159: (1939) 2 M.L.J. (Supp.) 23 
2. (1949) 2 M.L.J. 461 :: LR. 76 I.A. 158 (F.G.) awd Gopalakrishna Naidu v.. Siate . of 
{P.C.). Sec also P. Banerjee v. Bepin Bekari, (1926) Madhya Pradesh, À.I.R. 1952 Nag. 170. 
30 C.W.N. 382; Hori Ram Singh v.. The Crown, |: 3. (1952) Mag.L.). 221: A.LR. 1952: Ņag. 170. 
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sanction there is no punishment and when a man is punished departmentally there 
is no prosecution and therefore Article 20 (2) of the Constitution of India does not 
take away the right to institute a, second prosecution when the first is found to be 
a nullity by reason of want of sanction, a: pre-requisite for the maintaining of the 
prosecution. ^ 


OFFICIAL AssIGNEE v. NARAYANA MUDALIAR, (1952) 1 M.L.J. 662. 

Competence to contract is covered by section 11 of the Indian Contract Act. 
It provides that every person is competent to contract whois of.the age of 
majority according to the law to which hc is subject, and whois of sound mind, 
and is not disqualified from contracting by any law to which he is subject. Sec- 
tion:103-A of the Presidency Towns Insolvency Act and section 73 of the ` Pro- 
vincial Insolvency Act enumerate the disqualifications arising on insolvency but there 
is*nothing in them to disqualify an insolvent from entering into a contract. In Morgan 
v. Knight}, it was held by Erle, C.J., that a person may become insolvent a second 
time before he has received his final discharge under the first insolvency. The prin- 
ciple has been followed in Dossa Gopal  v.: Bhanji?. ‘These decisions: , suggest 
that insolvency is not a disqualification precluding a person from contracting and 
there is nothing in law to prevent an insolvent who has not yet obtained his discharge 
from borrowing again or making himself liable financially and in that way get himself 
adjudicated bankrupt on the basis of the debts not covered by the prior insolvency. 
‘Consistently with this one finds that in regard to debts incurred after adjudication 
they are not provable in insolvency and a creditor is remitted to his ordinary remedy 
at law. Thus a debt incurred on a promissory note executed by the insolvent 
after the adjudication cannot be proved under section 34 of the Provincial Insolvency 
Act and the creditor can filea suit for its recovery, Kallu v. Agha Salim®, 
Hiralal v. Tulsi Ram*. In Sriram v. Ram Chunder®, it was held that in respect of a 
.debt contracted subsequent to adjudication and prior to discharge, leave of Court 
was not necessary for its enforcement and that section 28 (2) does not apply. Simi- 
larly in Gustasp Behram Irani v. Bhagvandas Sobharam®, it was held that the debt or 
liability would not be provable and section 46 (2) of the Presidency Towns Insolvency 
Act would not apply if the debtor had become subject to the liability by reason 
of any obligation incurred after the date of the order of adjudication. The instant 
„decision is in line with these authorities in holding that there is nothing in any of the 
provisions of the Presidency Towns Insolvency Act which prohibits expressly or 
impliedly an insolvent from borrowing .or entering into contracts giving rise to 
financial liability after adjudication and prior to-discharge and that the liability 
under the contract so entered can be enforced in appropriate proceedings and that 
it would be wrong to say that no Court has got any power or jurisdiction to 
entertáin a suit against an insolvent on the basis of a debt incurred by him while 
an undischarged insolvent. | y rum 

RAVIPATI SrTARAMAYYA, In re, (1952) 1 M.L.J. 690. s 
e This decision deals with a point which occurs only rarely but is still of unusua. 
interest: Differerice of opinion in referred trials and murder cases involving life 
and death arises in exceptional cases only. It-does however arise. Section 378; 
Criminal Procedure Code, provides for a resolution of differences of opinions in 
referred trials on the submission of sentences for confirmation by the High Court. 
‘Section 429 applies to references to a third Judge in other cases. Itreads: ^ When 
the Judges composing the Court of appeal are equally divided in opinion, the case, 
-with their opinion thereon, shall be laid before another Judge of the same Court, 
:and such Judge after such hearing as he thinks fit shall deliver his opinion, and the 
"judgment or order shall follow such opinion.” It is clear that both sections 378 
‘and 429 make it mandatory for the judgment or opinion of the Court to-follow 


- "the opinion of the third Judge. There is, however, a dearth of case-law defining 
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the scope'of the'third Jüdge's method of approach to such a reference. | In“Dailat 
Ram v. Emperor}, it is said that the case laid before the third Judge is the complete 
case. of the prisoner.as to whom the Judges are divided in opiiion and that it-is his 
duty to consider-a/| the points involved before he delivers his-opinion: upon thé 
case. In Khetri Bewa v. State?, it has been suggested that the hearing before the third. 
Judge need not be a full hearing and then giving an independent opinion, but that all that is 
required is:that-the hearing should only consis: of judging the respective merits 


of the two conflicting opinions of the two learned Judges for the purpose of deciding. 


whether to agree or disagree with any one-of them.. The instant .case deals in 
particular with the method of approach to be adopted by a third Judge in refe- 


rences-under section 378 or section 429 and to the sentence which such Judge: could : 
pass.‘ In Empress v..Debi.Singh?, Mahmood, J., favoured the view that. where the: 


difference of opinion related to the ‘weight.of evidence as to the propriety’ of con- 


viction, the opinion of the Judge as to acquittal should generally ‘prevail. Afd - 


it is stated that in R.T. No. 31 of 1951, the learned third Judge observed : “ Where 
the main question at issue is identity of the assailants. . . . the. very fact, that one 


of the two learned Judges, who had to decide that question was of the view; that the. 


identity of the accused with those assailants:-had not been established beyond all 
reasonable doubt, should suffice to. establish the basis for such a reasonable doubt 
the benefit of which, af course, the. accused have to get. In my opinion, a third 
Judge to whom the question is referred under section 378. . .'. . should normally 
accept thát finding, ‘unless the compelling necessity of conclusive evidence on record 
drives him to-deny the existence of any basis for a reasonable doubt." This line 
of.approach would: to some extent affect-the camplete freedom which seems. to be 
available to the third Judge.on.the language, for instance, of section 429 to form 
his opinion. It would give as it were a'sort of weightage in effect to the opinion 
of the Judge who had favoured an acquittal... That-it ought not to be so.seers to. 
be the view of Edge,. C.J., in Empress v. Bundu and another*....'T'here the learned 
Chief Justice observed : ''* When Judges unfortunately differ in opinion, I conceive 
it to be the duty of each Judge to express and act upon the ópinion' which he. himself 
has definitely. arrived .at. Before so expressing himself he should of coursé 
carefully weigh "the, reasons 'adduced by his brother Judge for forming ʻa 
different opinion; but if those reàsons do not commend themselves to 
' his mind, he must not in: the: exercise‘ of his duty, allow the fact that his 
brother Judge ‘has arrived at a different conclusion, to influence his 
conduct’ whether his view—to-'take: a criminal case—be in favour - of € convic 
tion or’ of an acquittal. There:would be no meaning. in sections 378 and 429 if it 
was intended that the opinion of one Judge in favour of an acquittal should prevail? 
The approach to be made‘by the third Judge-on a reference consequent on.differencé 
of-opinion between the two. appellate Judges has been considered in MA. Mias 
Misiri v. The King®, where it was stated : ““ There can be.no doubt upon the wording 
‘of the section (429) that the whole case-is now before me, which means not only. 
that I am at liberty, but that it is. also my duty to examine the whole of the evidence 
for myself and come to.a final judgment. .'.It.is not a case of merely weighing the 
opinion of one learned Judge against that‘of the other, deciding which of these 
opinions I should accept." .. Even, as in a first appeal the entire case is liable to be 
examined so,also the third Judge has the whole case before him. There is much 
to commend this view. As to the sentence-which the third. Judge may on such 
reference pass, there , are conflicting, opinions set out in the instant. judgment. , One 
of the learned Judges felt that: the third: Judge cannot pass. a death ,sentence'in a 
case' where the Judge favouring conviction, thinks a sentence of transportation 
will be adequate and appropriate while ;the other Judge favoured ‘acquittal and 


that the Bench referring the case can, always.express their opinion that in the event ^ 
of the conviction being confirmed a sentence of transportation is the appropriate, one: 


in'which:case the third Judge would be bound by the opinion.. The other learned 
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Judge took the view that nosuch fetter | can be imposed on the third Judge,and that 
-he.is.at liberty to express and act upon the opinion he.. arrives at and can pass à 
sentence ‘of death even though one Judge has favoured:an acquittal and the other 
has awarded a sentence of transportation for life in convicting the accused; . In 
Ramaswami Goundan v. Emperor, the Sessions Judge had convicted the accused on a 
charge of murder, and sentenced him to death. On appeal, Subrahmanya Ayyar, 
Offg. C.J., confirmed the conviction and commuted the sentence to transportation 
for life. Boddam, J., set aside the conviction and sentence and acquitted the 
accused. On a reference under sections 378 and 429, Criminal Procedure Code, 
Bhashyam Ayyangar, J., confirmed the sentence passed by the Sessions Judge and 
dismissed the: appeal. There is no doubt no advertence to the question whether 
the third Judge on reference was competent to pass any sentence that he liked. 
‘The fact, however, remains that he exercised such a power and there is nothing in 
the statutory provisions against such exercise. Also if the entire case is before the 


. third Judge on the reference there is no reason to hold that he cannot have a dis- 


cretion in the matter of passing the sentence. 


NAGI REDDI v. Duramaja Nawu, (1952) 1 M.L.J. 746 (S.C.): 

This is an instructive decision relating to surrender by a Hindu widow. It is 
now. bootless to inquire what foundation is afforded by the texts of Hindu law 
regarding the principles of surrender. ` For in any case it-is settled by long practice 
and confirmed by decisions that a Hindu widow can renounce in favour of the 
nearest ‘reversioner if there be only one or of ail the reversioners nearest in degree 
if more than one at the moment, Rangaswami Goundan v. Nachiappa Goundan?. ‘The 
basis of it is the effacement of the widow’s iriterest and not the ex facie transfer by 
which such effacement is brought about, Sitanna v. Viranna?. Being an effacement 
or renunciation by her, it follows that the surrender can only be in favour of the 
nearest reversioner or. reversioners. No surrender and accelaration can possibly 
be made in favour of anybody except the next heir of the husband. In favour of 
a stranger there can be an act of transfer but nof one of renunciation. "The position 
cannot be different where the surrender purports to be made in favour of the 
next heir and another. In such a case admittedly what passes to the next heir 
is not the totality of the interest of the widow, the entire estate of the husband, 
but something less. 'In Abhoya Pada, Trivedi v. Ram Kinkar Trivedi*, the surrender 
had been made by a widow in favour of her husband's brother and three sons of 
another brother of the husband. It was argued that it cannot be considered a 
surrender i in favour of tle next reversioner but was really partly a surrender and 
partly an alienation. Cumming, J., rejected the argument and said: “I do not 
think there is much substance in this contention. It is a question more of form than 
of substance.” In. Mt. Jagrani v. Gaya®, a widow had executed a deed of gift of 
her hugband's estate in favour of her daughter and a stranger, a son of her daughter's 
husband's brother. It was held that it was not a valid surrender. It is, however, 
interesting to note that Rachhpal .Singh, J., in distinguishing the previous case 
spoke of it as a case of surrender to the nearest reversioners and others who also. 
were reversioners and therefore was valid. Niamatulla, J., the other learned Judge, 
however, observed : “ but if the learned Judge meant .. . , that in every case 
where a transfer is made in favour of the next heir and a third person jointly, the 
transaction amounts to a surrender in favour of the presumptive heir and an, assign- 
ment by! the latter of half to the other, I regret, Lam unable to endorse the proposition 
of law.” In Bala v. Baya*, a Hindu widow made a gift of the entire estate of her 
husband in favour.of her daughter and her husband jointly; the daughter being 
the next heir at the time. It was held it was not a valid surrender inasmuch as 
it.was not a gift in favour of the daughter alone. "The facts of the case were similar 
to those of the Bombay case and the Supreme Court held that the surrender in those 


_circumstances was invalid. .The instant case is, of importance really in regard to 
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another aspect. of the law of surrender. It had been argued that the transaction 
can be looked upon as a surrender by the widow in favour of her daughter, and a 
conveyance by the latter of half of the estate in favour of her husband. The basis 
for the argument was sought in the view taken in Nobokishore Sarma Roy v. Hari Nath 
Sarma Roy+, where Sir Richard Garth, C.J., had observed that if it is once established 
as a matter of law that a widow may relinquish her estate in favour of her husband’s 
heir for the time being, it seems impossible to prevent any alienation which the 
widow and the next heir may agree to make. More as a matter of stare decisis than 
for any other reason it had been held that such a transaction if it related to the 
entire estate could be supported on the theory of surrender. In Debi Prosad Chowdhury 
v. Golap Bhagat?, Sir Lawrence Jenkins, C.J., observed apropos of Nobokishore’s 
case: ** 'The road to the decision in JVobokishore's case! was not without its difficulties, 
but the learned Judges felt it hac to be travelled that titles might be quieted.” 
Certain observations of the Judicial Committee in the Gounden case? lent countenance 
to the view that the position reached in JVobokishore's case? was not open to review 
hereafter. Lord Dunedin had said: “ The surrender, once exercised in favour 
of the nearest reversioner or reversioners, the estate became his or theirs, and it 
was an obvious extension of this doctrine to hold that inasmuch as he or they were 
in title to convey to a third party, it came to the same thing if the conveyance was 
made by the widow with his or their consent. This was decided to be possible by 
Nobokishore’s caset. The judgment went upon the principle of surrender and it 
might do so for the surrender there was of the whole estate." That the matter is 
notso concluded seems clear from the observations of the Privy Council in Narayana- 
swami Aiyar v. Rama Ayyar*. There one Thayammal whose two daughters Thailammal 
and Lakshmiammal were the nearest reversioners had executed deeds by which 
her husband's estate was passed to remoter persons. It was found that the daughters 
had not consented to the transaction. It was observed by the Privy Council: 
"It was, however, argued ..... that the surrender. by the widow was valid 
because the daughters Thailammal and Lakshmiammal consented to the trans- 
actions carried out by the deeds of July, 1867, so as to efface their own interests and 
that consequently not only the interest of the widow, but also the interests of her 
daughters in the property were effaced. Their Lordships are relieved from the 
necessity of expressing any opinion on the important question of law involved in 
this contention in view of their above-mentioned conclusion that it was not proved 
that the daughters. . . . . did in fact consent or acquiesce in the said transactions"; 

It is really difficult to see how an alienation otherwise unauthorised can acquire 
sanctity by the blessings of a person who himself has no right in the property but is 
merely an expectant heir and which expectation may never come to fruition. Also it 
seems strange that mere consent should be regarded as equivalent to a conveyance 
by the reversioner in favour of a stranger, particularly when the widow never gave 
the property to the next heir but gave it directly to the stranger. Again it is quite 
possible that the widow would never have given it to him even if he wanted it and 
it is not even certain that if he got it, he would ever have sold it, Ali Mohammad v. 
Mi. Mughlani?. It is difficult to say in the first place why a surrender should be 
presumed at all when the property is given directly to the stranger. Further if the 
actual reversioner at the time of the widow's death is a person different from the 
one who gave consent there seems to be no justification for holding that he would 
be bound by the consent expressed by a person who had nothing but a chance of 
Succession at that time and which chance did not materialise at all. In view. of 
these and other weaknesses inherent in the position indicated in JVobokishore's: case 
the Supreme Court in the instant case observed :: “ It may be necessary for this 
Court at some time or other to reconsider the whole law on this subject. It seems 
probable that the Privy Council did not subject the decision in Nobokishore’s case! 
to a critical. éxamination from the point of view of the doctrine of surrendér, as 


the transfer in that case was upheld on the ground of legal necessity as well.” - 
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APPALANARASIMHALU 2. Boarp OF REVENUE, Mapras, (1952) 1 M.L.J. 641. 
. ,, Section 57.(1) of the Stamp Act gives power to the Chief Controlling Revenue 
Authority to state any case referred to it under section 56 (2) or otherwise coming 
to its notice and refer such case to the High Court. ‘The scope of the power as well 
as the duty which it engenders are matters of considerable interest. In Julus v. 
Lord Bishop of Oxford!, with reference to the provision in section 3 of the Church. 
Discipline Act, 3 and 4 Vic., c. 86, that itshall be lawful for the Bishop of the Diocese 
within which the offence was alleged to have been committed to issue a commission 
for the purpose of inquiry, Lord Cairns, L.C., observed : “ They confer a faculty | 
or power, and they do not of themselves do ‘more than confer a faculty or power. 
But there may be something in the nature of the thing empowered to be done, 
something in the object for which it is to be done, something in the title of the person 
or persons for whose benefit the power is to be exercised, which may couple the 
power with a duty, and make it the duty of the person in whom the power is reposed, 
to exercise that power when called upon to do so.” In Alcock Ashdown & Co. v.- 
Chief Revenite Authority, Bombay?, on the wording of section 51 of the Indian Income-tax. 
Act, stating that the Chief Revenue Authority may state a case, after recognising 
that “ when-a capacity or power is given toa public authority, there may be 
circumstances which couple with the power a duty to exercise it," Lord Phillimore, 
went on to observe : ““ In their Lordships’ view, always supposing there is a serious 
point of law to be considered there does lie a duty upon the Chief Revenue Authority ' 
to state a case for the opinion of the Court and if he does not appreciate that there 
is such a serious point it.is in the power of the Court to control him and to order 
him to state a case." The Bombay High Court had to consider the scope of sec- 
tion 57 of the Stamp Act in The Chief Controlling Revenue Authority, Bombay v. Maha- 
rashtra Sugar Mills, Ltd.3, and it was pointed out that it would be no safeguard at. 
all if section 57 (1) were to be interpreted as giving a power to the Revenue Autho- ` 
rity without any. duty being coupled with it and therefore the subject must be held 
definitely to have a right given to it in certain cases to have a case referred to the 
High Court and that right ‘makes it obligatory upon the Revenue Authority to 
exercise the power given to it for the benefit of the subject. It was held that when a 
serious question of law is involved there is a duty cast upon the Chief Controlling 
Revenue Authority to state a case under section 57 (1) and the subject has a right 
to have such a case determined by the High Court and that duty can be enforced by 
section 45 of the Specific Relief Act. - On appeal, the Supreme Court of India has 
in Ghief;Controlling Revenue Authority v. Maharashtra Sugar Mills, Ltd.*, affirmed the 
‘judgment of the High Court and stated that the power contained in section 57 
is in the nature of an obligation or is coupled with an obligation and can be demanded 
to be used also by the parties affected by the assessment of the stamp duty. Kania, 
C.J.,@bserved : ** It is coupled with a duty cast on him as a public officer to do the 
right ‘thing and when an important and intricate question of law in respect of the 
‘construction of a document arises, as a public servant it is his duty to make the: 
réference." In the instant case, the principle thus enunciated. has been followed 
and it was held that if the,public servant omitted to do so, the Court can issue a 
‘mandamus to direct him to discharge that duty and make a reference. - | 4 


^ VEERAPPA Piktar v. RAMAN AND Raman, LTD., (1952) 1 M.L.J. 806 (S.C.) ; 
PARRY AND Co. v. COMMERCIAL EMPLOYEES ASSOCIATION, (1952) 1 M.L.J. 813 (S.C.) 
.. Both these are decisions of the Supreme Court relating to the issue of certiorari. 
“The former case. arose in relation to the.Motor Vehicles Act—Act IV: of 1939, 
and the latter with reference to the Madras Shops and Establishments Act—-Act 
XXXVI of 1947. In both cases the issue of the writ by the High Court was set 
aside. Both decisions draw pointed attention to the fact that however extensive the 
jurisdiction of the-High Court under Article 226 of the Constitution may be, it is 
not so wide or large as to enable the High Court to convert itself into a Court of 
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appeal'and examine for itself the correctness of the decisions impugned. In the 
first case it is also stated that where the remedies for the redress of grievances or 
the correction. of errors are found in the statute itself, it is to. those remedies that 
‘resort must generally be had and not ‘to cérttorari. The second case suggests that 
in spite of statutory provision laying down that the decision of the Special Authority 
or Tribunal (for instance,'the Labour Commissioner) would be final and incapable 
of being challenged in any Court of law, the superior Court is not absolütely 
deprived of the power to issue a writ of certiorari, although it can do so only ón the 
„ground of either a manifest defect of jurisdiction in the Tribunal that made the 
order.or of a manifest fraud.in the party procuring it. An ambitious claim for 
cerfsorari is to .be seen in the language of, Holt, C.J., in Viner’s Abridgment! that 
* there is no Court or jurisdiction which. can. withstand a'certiorari.’ «Tt had ‘also ` 
been said that the King's Bench will never “$ allow .a. nullity to remain upon the 
récord whatever be the power or competence of the King's Bench Court as regards 
the question in issue," Re Heaphy®, Lalor v. Bland’. These-were however decisions 
of the Irish Courts. The English practice is that the writ will issue only in respect 
of matters which are within the Court’s jurisdiction.4 Even if decisions of special 
tribunals may have been déclared to be final and certiorari taken away certiorari 
may .be granted where the inferior Court has -acted without.or in excess of juris- 
diction, for, in such a case the. Court has not brought itself within the terms of the 
“statute taking away certiorari, Colonial Bank of Australia v. Willon®. The: enunciation 
mentioning the circumstances under which the writ will be granted, generally 
quoted in this connection is.that of Atkin, L.J., in Rex v. Electricity Commissioners ®, 
The Lord Justice laid down + “ Wherever any. body of persons having legal authority 
to determine questions affecting the rights of subjects and having the duty to act 
judicially act in excess of their legal authority they are subject to the controlling 
‘jurisdiction of the King’s Bench Division exercised in these-writs.”? And in' Rex 
v. Chancellor of St. -Edmondsbury. and Ipswich Diocese”, . Evershed, L.J., observed: 
* Whenever, as a result of the establishment. by Act of Parliament of some new 
jurisdiction or some new.tribunal exercising judicial or quasi-judicial functions, 
it is necessary to consider the application thereto af well-established formis of remedy, 
the Court will not be afraid to extend the older principles to new circumstances.” 
This is a valuable statement supporting.the trend reflected in the second of the 
instant decisions. . £T retia fo. ut geet GN UU 


MunvcAPPA CHETTI &` Sons v: COMMISSIONER OF INCOME-TAX, MADRAS, | 
(1952) 2 M.L.J. 17. ^ |... EE. MEM bed 
"It is familiar knowledge that there is nothing precluding the karia or manager 
of a. joint Hindu family from holding offices and positions of a remunerative character, 

. In such’ cases, the question often arises whether the income earned will appertain 

_to the joint family of which he is the karta or will be his self-acquired or separate 
property. The yardstick applied in all such Cases is to find out from the facts, of 
each case whether ‘the acquisition is referable to any detriment to the paternal: 
estate. In regard to the. case of a manager holding the office of managing àgen& 
of a company, Chagla, J., remarked : “To my mind it is impossible to contend 
that the mere office of managing agents without any benefits attaching to it can 
.never be ‘deemed’ to'be joint. family property,” Ramchéndra‘ v. Ghinubhait. In 
Commissioner of Income-tax, Bihar and Orissa v. Darsanram?, two undivided families 
represented by their.respective managers owned a limited company and the managers 
received certain sums as-directors’ fees. It was held for purposes of section 3 of 
the Income-tax Act that the amounts must be regarded as their personal earnings 
and not as the income of the joint: family; inasmuch as joint family property had 
not been spent in earning the remuneration by way of. directors’ fees, Haridas 
.I. Vol. IV, p. 336. v VER BE a, erra 

` 2. (1888) 22 L.R. Ir. 500. 
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Purushottam, In re}, illustrates when the income could be regarded as joint family 
property. There an assessee was partner in.a' Mill as karta, of a joint family con- 
sisting of himself and his sons, the other partners being his two divided brothers. 
In 1918 these three with five others purchased a Mill in partnership, the assessee 
being partner às karta of his family. In 1920, the eight partners promoted a limited 
company which took over the Mill of the 1918 partnership. Under an agreement 
between the partnership and the new company, the eight partners who sold the 
Mill to the company became the Managing Agents of the new company. The . 
assessee got the opportunity of being appointed a Managing Agent directly from 
the sale of the Mill which in part was the joint family property of himself and his 
sons. In the circumstances, it was held by Stone, C.J. and Chagla, J., that the 
assessee’s share of the income from the Managing Agency must be treated as income 
of the family. In Commissioner of Income-tax, Madras v. Sankaralinga Ayyar?, the 
skares necessary for qualifying for the managing directorship of a concern were 
acquired by the karta from out of the family funds. But inasmuch as it cannot be 
said that his appointment was on behalf of and for the benefit of the family and 
inasmuch as the remuneration earned was in consideration of the services which 
he rendered to the company, it was held that the remuneration will ordinarily be 
self-acquisition only unless thrown into the common stock. It was observed that 
'so long as there is no detriment to the family property and so long as the corpus 
or the income of the family property is not utilised or spent in making the acquisition 
or in earning the remuneration, the latter cannot be treated as joint family property. 
'The instant case is in line with these authorities in holding that the commission 
earned under a managing agency agreement by the karta of a coparcenary would 
prima facie be his individual property unless it is shown that the rights were acquired 
by utilising joint, family funds. 


MARIVAMUMMA 7. UMMAR Kurri, (1952) 2 M.L.J. 43. 

This decision deals with an interesting question under section 13 of the Madras 
Survey and Boundaries Act of 1923. Section 13 provides for the notification. 
in the District Gazette, of the completion of the survey and provides that “ unless 
the survey so notified is modified by a decree of the civil Court under the provisions 
of section 14 the record of the survey shall be conclusive proof that the boundaries 
determined and recorded therein have been correctly determined and recorded. 
Different views have been taken in regard to the scope of the finality postulated. 
In Nagarainam Pillai v. Guruswami Pilai?, Byers, J., held that it is only the boundaries 
determined and recorded that are conclusively established and the finality refers _ 
therefore to the boundariés and not to the question of title.’ The learned Judge 
said: “The meaning of these words is self-evident. .... The contention of 
the learned Advocate-General that the bar imposed by section 14 of the new Act 
applies only to the correctness of the boundaries and not to questions of title must 
be upheld." - A somewhat different view was taken by Abdur Rahman, J., in 
Ponnuswami v. Mariappa Servai*. He observed : “ It was contended .. . that the 
Survey Officer might have had the power to determine the boundary . .. or 
recording it as undisputed, but he had no power to determine the question of 
title of the plot in dispute. The contention is not sound in my opinicn. . It may be 
that if the dispute merely related to the title of the plot in dispute as distinguished 
from a dispute, as to its boundary, the order passed by the Survey Officer would 
* not have become final. But when as a result of the Survey Officer’s order or of 
the decision of the appellate authority from that order, the limit of a person's 
boundary has been determined and recorded. the question of title as to the area 
falling within that boundary must be in the absénce of any claim as to acquisition 
of title by prescription or otherwise held to have been equally determined as being ; 
implicit in that order or decision and would not be liableto-attack after the expiry 
of the period provided under section 14 of the Act for the institution of a civil 
suit.” Thus if the Jands are not. adjoining each other and if there is no dispute 

I. A.L.R. 1947 Bom. n ki i 3. (1943) 2 SLL. II. 
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with reference to the boundaries a pure question of title cannot be decided by 
the Sürvey Officer and if for the purpose of the survey he regards one person as 
the owner that will not be conclusive. “But if the two properties adjoin and in the 
course of survey whether there is boundary dispute or not it becomes necessary 
_to decide the exact boundary line between the-two plots such determination involves 
"with it as a matter of logic determination of the title to the disputed portion as well. 
The matter had also been considered by the Orissa High Court in Narayana” Deo 
v. Venkatappa Rao!, where it was held that whether the decisio of the survey 
officer in determining boundaries will affect title to a piece of land lying within 
the said boundaries would depend very much on the nature of the claim to that 
land and the questions that fell for decision before him. Thus if the claim to the 
land were based on the ground that it lay within a particular village -belonging to 
one of the parties and' the Survey Officer while determining the boundaries holds 
that the plot lies in the adjacent village, such determination of the boundary unless 
set aside by a suit under section 14 will undoubtedly conclude title in respect ‘of 
the plot. But if the rival claim has nothing to do with the question as to whether 
the plot lies within the boundary of one village or of the adjacent village it will not 
entail that result. The view of Abdur Rahman, J., as well as that of the Orissa 
High Court have found approval in Krishna Chandra v. Ramamurthy Pantulu?. Raja- 
mannar, C.J., said: “We agree with Abdur Rahman, J., that there may be a 
case in which the.result of a boundary fixed by the Survey Officer becoming conclu- , 
sive under section 13 of the Act may have an indirect effect on the title to an area 
covered by the boundary. To take a concrete example, if adjacent survey numbers 
say 1 and 2, belong to two persons A and B and either after dispute or without 
any dispute the Survey Officer proceeds to fix the boundary between these two 
survey numbers 1 and 2, and on doing so he marks the boundary in such- a way > 
as to include a portion of what is really survey number 2 as part of survey number 1, 
it may be that after the lapse of the period specified in section 14 of the Act, B the, 
owner of survey number 2 would be precluded from challenging the correctness 
of the boundary and would virtually lose his title to that part of the survey number 
belonging to him' which had been wrongly included in survey number 1 on account 
of the wrong ‘boundary fixed by the Survey Officer. It is obvious, however, that 
strictly speaking, this is not because the Survey Officer has any jurisdiction to 
determine a question of title. Itis the indirect result of fixing the boundary." The 
learned Chief Justice added that in their opinian a correct construction had been 
placed on sections 13 and 14 by the Orissa High Court. In the case under notice, 
a survey officer after demarcating the boundary of a plot of land bearing a survey 
number gave notice to the registered holders of that number and when they found 
that more land than what they were legitimately entitled to had been included 
in that number they kept quiet. The party whose land had been wrongly ingluded 
in that number was not given any notice. It was held, in the circumstances that 
the Survey Officer's decision will not be binding upon the real owners of the excess 
land included in the survey number. | e" : 


| VENKATA RAO'?.. VENKATARATNAM, (1952) 2 M.L.J. 60. 

Statutory provision regarding reliéf to be given in the case of usurious trans- 
actions of loan of money is contained in section 3, sub-section 1 of the Usurious 
Loans Act of 1918. Under that section where the Court has reason to believe 
(a) that the interest is excessive and (b) that the transaction was; as between the 
parties thereto, substantially unfair, the Court may exercise any of the powers 
specified therein. For the section to apply two conditions should be satisfied. 
The Court should find (i) the interest excessive and (ii) the transaction substantially 

. unfair., Either circumstance alone will not suffice. In Madras, the provision has 
been amended by Act VIII of 1937. Under the amended provision the Court 
ifit has reason to believe that the tránsaction was as between the parties thereto: 
substantially unfair can exercise any of the powers mentioned there.. Whereas 
under the Central enactment the conjunction of two factors was necessary to give 

. relief, under the State legislation the second requirement alone was needed. The 
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amending Act also inserted a new Explanation 1 to the effect: “ If the interest 
is excessive, the Court shall presume that the transaction was substantially unfair; 
but such presumption may ‘be.rebutted by proof of special circumstances justifying 
the rate of interest." Thus it comes to this. If the interest is excessive the Court 
shall - presume the transaction to be substantially unfair and give relief. 
Whether the interest in any case is excessive or not is necessarily a question of. fact. 
From the decided cases a few rules affording guidance have emerged. In Samuel 
v. Newbould!, apropos of the word ‘excessive,’ Lord James observed: '* What 
amounts to excessive interest is to'be determined by the tribunal in each casej 
thé question of risk being a material matter for consideration .... The word 
excessive’ applied to interest is, of course, a relative and elastic term impossible 
of absolute definition. But we know the general rule of interest in commercial 
transactions and in loans on perfect security .... But in respect of ordinary 
loans deviations from these guides, dependent upon the facts of each case,’ must 
doubtless be expected and ought to be allowed. But such deviation must be 
reasonable in relation to facts.” In In re a Debtor?, Cozens-Hardy, L.J., remarked 
that in considering whether the interest is excessive the Court must have regard 
to all the circumstances of the case. In Carringtons, Lid. v. Smith?, Channell, J.; 
stated : “ There can be no standard rate on personal loans, and where the parties 
are reasonably on terms of equality a Judge cannot, I think, do better than adopt 
what they themselves have agreed on, although of course, when that is not the 
case he has to adjudge what is reasonable as best as he can under the circumstances." 
This statement was approved by the Court of Appeal in Reading Trust, Lid. v. 
Spero*. . In the case of secured loans the rate of interest is regarded as excessive 
if it-be extraordinary, such as higher than 10 per cent. or even less, Part v. Bond*. 
Ih Chethambaram Chettiar v. Loo Thom Poo9, the Privy Council had to consider the 
question with reference to the Usurious Loans Act—Act IV of 1937 of Malaya» 
That provision corresponded to section 3 (1) of the Indian Act of 19:8. It was 
held that the charge of 24 per cent. interest per annum should be deemed to be 
unfair and it was scaled down to 15 per cent. The transaction was one by way 
of secured debt, In the United Provinces, the Central Act has been amended 
by the State Act XXIII of 1934 and the Legislature itselfhas laid down principles 


-on which the excessiveness or otherwise of the interest is to be judged. . And it was 


held in Lala Ram Narain v. Thakur Chandrika Prasad’, that all cases coming before 
the Courts after, the passing of the local amending Act must be decided according 
to the principles laid in the Act. In Gajraj Singh v. Muhammad Mushtaq Ali®, which. 
was a case under the Central Act of 1918, 12 per cent. simple interest was held to be 
a fair, proper and reasonable rate inasmuch as the mortgagor had given ample secu- 
rity for the loan and there were no incumbrances on the property. In Narasimham 
v. Premgyya?, it was observed by Horwill, J.: “ This Court has frequently held 
that 9 per cent. is a very liberal remuneration for a secured debt. One has to 
remember that the times have changed a great deal since.some of the decisions 


relied on were made and rates of interest are now very much lower than what they 


were a decade or two ago. I am certainly not prepared to say that a creditor 
suffers hardship because he gets no more than 9 per cent. simple interest on a secured 
debt.” The decision in Venkataraju v. Venkataramana!9, held that where a mortgage 
of the year 1922 had stipulated for compound interest at 9 per cent. per annum 
it was not excessive. It is of interest to note that where a father in a joint Hindu 
family had made a mortgage of ancestral property carrying compound interest 
at 36 per cent. per annum with quarterly rests, in Ram Bhujwan Prasad Singh. v. 
Nathu Ram, the Judicial Committee reduced it to simple interest at 1 per cent. per 
mensem. The nature of interest in the case of simple loans fell to be considered 
by the Privy Council in Narain Das v. Abinash Chandra??, where with reference.to 
an interest, of 12 per cent. per annum allowed by the lower Court, Lord Buckmaster 
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' said: -“* The rate is 12 per cent. It appears according to our notions in this country, 
a high rate of interést, but that has nothing whatever to do with the matter which - 
their Lordships have to consider. It may very well be that having regard to the 
local conditions in India it is.a very proper and reasonable: rate to impose, and their 
Lordships see no reason whatever. why any alteration should be made as-to the 
amount.” Ina case under the Usurious Loans Act of 1918, it was considered in 
Ziaul Rahman v. Mt. Ganga Deit, that prima. facie and in the absence. of special cir- 
cumstances I2 per cent. per annum will be.a fair and proper rate of interest. In 
the United Provinces where the amending Act of 1934 had fixed, limits within which 
the. Courts can exercise discretion in Sarsuit Prasad v. Lala Baijnath Singh?, the learned 
Jüdges observed : “ We are to be guided by the law as it stands in these provinces 
at present. The United Provinces Act XXIII.of 1934 has fixed limits within 
which a Court has discretion to hold whether a certain rate of interest is excessive 
or not. Proviso 3 added by the local. Act to. section 3 (2) (b), Usurious Loans Act 
of 1918, provides that. in the case of unsecured debts, the Court shall deem the 
interest excessive if the rate exceeds. 24 per cent. per annum and proviso 5 lays 
down that if the rate does not.exceed 9 per cent. per annum, the Court shall not 
deem it to be excessive. If therefore the stipulated rate ranges between 9 per' cent, 
and 24 per cent. the Court has discretion, of course with due regard to all the. cir- 
cumstances, to hold that it is excessive.” In Seougan Chettiar v. Chinnaswamt Chetliar?, 
where the note carried interest at 24. per cent., interest at 12 per cent. per annum 
was awarded. The points that emerge from these decisions are : (i) the term ' exces- 
sive? does not admit of being defined absolutely ; (ii) whether interest is excessive 
in any case must be determined with reference to all the circumstances of the case ; 
(iii) the risk-involved, the parties having been on reasonable terms of equality, the 
mature of.the times as well as the locality ofthe debt will be relevant in this behalf ; 
and (iv) in the case of secured debts the rate of interest is excessive if extraordinary, 
that is, if more than 9 per cent. normally, whereas in the case of simple. loans 12. 
per cent. per annum will be a fair and proper rate. The instant case has taken 
the view that 12 per cent; simple interest is a proper rate. 


-> VENKATAPERUMAL NADU v, RATHNASABAPATHI CHETTIAR, (1952) 2 M.L.J. 241. 
"In regard to the nature of the lien of'an unpaid vendor of land different views: 
have been held. While the Madras High Court has been guided by ihe language 
of section 55 of the Transfer of Property Act, the Allahabad and Calcutta High Courts 
have permitted equitable ‘considerations: to come in. In Subrahmanya Ayyar v. 
Poován^, a sale deed had. been executed ‘in’ the plaintiff's favour more than seven 
years before suit but the purchase’ money had not been paid and the vendors had 
continued in possession of the land. ' In a suit by the plaintiff for a declaration of . 
his tight and recovery of possession,it was held that the unpaid vendor’s, charge 
on the property sold for the purchase money was a lien which will give him the 
right to retain possession till the purchase money was paid and the lien was extin- 
ished by such payment.- The same view was taken in Rama Ayyar.v. Vanamamalai : 
Ayyar®, This conclusion was ‘held to be wrong in Velayutha Chetti v. Govindasami 
Naicken*, where it was pointed out that the unpzid vendor had only a right to retain 
the-title deeds ‘under section 55 (3) and to a charge for the unpaid-purchase money 
under section 55 (4) (b) while the 'vendee was entitled to possession under sec-. 
tiori 55 (1) (f), and; consequently, the vendor cannot retain possession of the property 
sold against the vendee. ‘ When the case. was reheard later due. to the appellant 
being dead at the time of the first hearing, the learned Judges laid down’, that it is 
not competent to the Courts in'a suit for possession by the vendee to pass a:decree 
conditional on' the vendee paying the balance of the purchase money and that 
the' provisions of the statute cannot'be controlled by..equities in favour’ of the 
vendor. This view has since then been consistently followed in Madras, Krishnamma 
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v. Kotipalli Mali, Poomalai Padayachi v. Annamalai Padayachi?. In the last case 
Somayya, J., held that a vendee who has not paid the purchase money for the 
lands bought by him is entitled: to.a decree against the.vendor for possession of 
such lands and the Court cannot make the decree conditional on payment of the 
purchase money, nor can-it decree paymerit of the price to the defendant in.the 
_ vendee's suit; .In Baij Nath Singh v. Paltu?, the Allahabad High Court has held 
*in favour of:such a conditional decree being passed. And. in.Nilmadhab v. Hara 
-Proshad*, the Calcutta High Court has. held. that where the vendor has a lien for 
the unpaid balance of the purchase money the right of the purchaser to obtain 
possession under section 55 (1) (f) and the right of the vendor to realise the unpaid 
balance of.the purchase money under section 55 (4) (b): may, be enforced in. one 
suit. In Baslingava v. Chinnava?, while recognising the force of the argument founded 
on the statutory provisions, thé Bombay High Court at the same time held itself 
against a multiplicity of suits for the working out of the rights of parties. Patkar, J., 
said :: ‘Though I feel difficulty in giving effect to the equitable principle of vendor's 
lien which is not recognised in.the Transfer of Property Act, I do not.think there 
is any insuperable objection to recognise the statutory charge provided in section 
55 (4) (b), Transfer of Property Act.and to incorporate the statutory charge i in the, 
decrée in the suit brought by the purchaser for recovery of possession ’ The. 
instanticase has stuck.to'the view taken in Madras and held that a mortgagee from 
the: svenon would bei in- no- better poston than the vendor for this purpose. 





«Uon OF INDIA. v. E DEVI, (1952) 2. 2 MLJ. 265 (S. C.). 

: In this case the Supreme-Court holds that provident fund money being Gilap 
from. attachment and inalienable, no execution can lie normally against such a 
sum and execution cannot be sought against'the provident fund money by the 
appointment of a receiver. Section 60 (1) (k) of the Civil Procedure Code exempts 
from attachment and'sale * compulsory deposits? and other sums in or derived from: 
any fund to which the Provident Funds Act (XIX of 1925) applies. ‘ Compulsory 
deposit ’ is défined in section 2 (a) of the Provident Funds Act as a subscription to 
or deposit in a Provident Fund which under the rules of the Fund, is not until 
the happening of some specified contingency: repayable on’ demand otherwise 
than for the purpose of payment of premia in respect of a policy of life insurance 
(or the payment of subscriptions or: premia in: respect of a family pension fund). 
Section 3 (1) of the Act provides that such a deposit cannot be assigned or charged 
. and is also-not liable to attchment. The prohibition against assignment or attach- 
ment of these deposits is based on'grounds of public policy. And it stands to reason 
that where such prohibition is absolute it-should not be allowed to be defeated 
and ‘the’ deposit reached by a creditor through ‘equitable executiion. That the 
object of the legislation should not be permitted to be frustrated or circumvented 
_ was brought out. in Lucas v. Harris®; in the comparable context of section 141 of 
the Army Act of 1881. Apropos of the question of the appointment of a receiver 
to collect thé pension of an army ‘officer, Lindley, L.J., stated: “In considering 
whether a receiver of a retired officer's pension ought to be appointed, not only 
the language ‘but'the- object of section’ 141: of the Army Act, 1881, must. be looked 
to ; and the object of the section would, in my opinion, be defeated and not advanced 
. if a receiver were appointed ?': Lopés, L.J., observed: “It is beyond dispute 
that the object of the legislature was to secure for officers. . . ... a provision which 
would keép them from! want and would enable them to retain a respectable social 
position. I do not see how this object could be effected unless those pensions were 
made absolutely inalienable, preventing: not. only the person himself assigning 
his interest in'the pension, but also preventing the pension being seized or attached 
under“a' garnishee order, or by an execution or other process of law.' . Unless pro- 
tection is given’ to this extent the object which the Legislature had in ‘view is frus- 
trated, and a-strange ‘anomaly would exist.’ A person with a pension’ would not-be 
able to utilise his pension to pay a debt beforehand, but kaanan A his creditor 
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had. obtained judgment might be deprived of his pension by attachment, equitable 
execution or some other legal process. It is impossible to suppose that the Legisla- 

ture could.haye intended such an anomaly ". In the teeth of this forceful reasoning 
' no other view seems possible in regard to a compulsory deposit as well. The decision 
of the Judicial-Committee in Rajendra Narain Singh v. Sundara Bibit, however; gave 
fise' to a current'of thought that though the property may not be liable to.attach- 
ment still it could. be reached via equitable execution. One, of two brothers who * 
were parties to a compromise was declared under it to have a right of maintenance. 
. in 16 villages énumerated, the right being conferred expressly without power to 
transfer. A decree-holder sought to proceed against the right of maintenance by | 
having a receiver appointed to realise the rents and profits so that the decretal 
amount may be paid out of the said realisation as far as possible. It was held'it. 
was a'fit case for the appointment of a receiver. Lord Shaw observed: “ Their. 
Lordships are of.opinioon that the right of maintenance is in point of law not attatch- 
able and not saleable ; they think that section 60.of the Civil Procedure Code, 
head” (n) precludes an application for that purpose. The proper remedy lies in a 
fitting case; in the appointment of a receiver for realising the rents and profits of the: 
property paying out of.the same a sufficient and adequate sum for the maintenance; 
of the judgment-debtor and his family, and applying the balance if any to the liqui- 
dation of the judgment-debtor's debt?.' In Nawab Bahadur of Murshidabad v. 
Karnani Industrial Bank, Líd.?, it was held that since the.Nawab had a disposing: 
power over the rents and profits assigned to him to maintain his dignity and station, 
no question of public policy was involved and though the corpus itself was inalien- 
able a receiver of the rents and profits could be appointed. In Secretary of State 
v. Bai Somi?, Beaumont, C.J., distinguished Rajendra Narain’s caset as one proceeding 
en;the finding that the property involved there was not future maintenance and 
therefore was not made unattachable by the Civil Procedure Code. ' It was pointed, 
out that if the Privy Council had held that an exempted payment could be reached 
in execution by the appointment of a receiver the protection afforded by section 60. 
would become to a great extent lost. In Dominion of India v. Ashutosh Das and others*,. 
Roxburgh, J., remarked: “ surely it is an improper use of that equitable remedy. 
to employ it to avoid a very definite bar created by statute law to achieving the 
very, object for which the receiver is appointed ". A number of cases had however 
taken Rajendra. Narain’s case! as laying down that though a property may not be 
‘attachable a. receiver ‘could be appointed in respect of it in execution, Secretary 
of: State v. Venkata Lakshmamma*, Janakinath v. ,Pramatha JVath9. In the decision 
under examination,, the Supreme Court has explained what exactly is the true 
scope of, the decision in Rajendra’s caset. ‘It is observed: “ Taking the prayer of 
the judgment-creditor to be. that the right of maintenance be proceeded’ against, 
‘their Lordships observed -that the right was in point of law not attachablesand not 
saleable. If it was an assignment of properties for maintenance the amount of 
which was not fixed, it was open to the judgment-creditor to get a receiver appointed 
subject to the condition that whatever may remain after making provision for the 
maintenance of the judgment-debtor should be made available for the satisfaction 
of the decree debt. The right to-maintenance could not be attached or sold.: In 
so, far as the decree-holder sought to attach this right and deprive the judgment- 
debtor of his maintenance, he was, not entitled to do so, but where his application 
for the appointment of a, receiver was more comprehensive and sought to get at any. 
remaining, income after satisfying the maintenance claim, 'the appointinent of a 
receiver for the purpose was justified. The decision of the Privy Council does -not: 
appear to lay down anything beyond this. In our opinion it is not an, authority 
for, the general proposition that even though there is a statutory prohibition against 
attachment and alienation of a particular species of property, it can be reached by, 
another mode of execution,: vig., the appointment of a receiver ". By this decision 
the lawiis brought into line with the principles laid down in Lucas’s case’. 

1. (1925) 49 M.L.]. 244 9 L.R. 52 LA. 262 : 
I.L.R. 47 All. 385 (P.G.). ` e 

2. (1931) 61 M.L.J. 208 : L.R. 58 LA. 215 5 





(3950) 54 Cal.W.N. 254. . : 
(1926) 50 M;L.J. 279 : LL.R. 49 Mad. 


(1939) 44 Cal. W.N: 566. " : "ow 
(1886) 18 Q.B.D. 127. ` 008 
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NOTES OF RECENT CASES. 


Venkatarama Iyer, J. Nagaratna Mudali 2. Mayandi Venkatesa Mudali. 
ath November, 1952. C. R. P. No. 368 of 1952. 


Court-fees Act (VIT. of 1870), section 7 (v) and Article 17-B—Suit by coparcener 
for partition of joint family properties—Some members of the coparcenary adjudicated insolvents 
—Official Receiver in possession of the properties—Proper Court-fee payable. 


In a suit for partition of family properties by one branch of the joint family 
and where certain members of the joint family have been adjudicated insolvent 
and the Official Receiver as representing their interests was authorised to sell the 
properties the proper Court-fe& payable is under Article 17-B of the Court-fees Act 
and not under section 7 (v). The effect of the insolvency is not to put an end to the 
joint possession of the coparceners and whatever the rights of the Official Receiver 
might be, the coparceners must be deemed to be in possessicn at least constructively 
of all the joint family properties. 


S. Somasundaram and N. V. Sundaram for Petitioner. 
S. V. Venugopalachari for Respondent. 


R.M: ; ———  — 
Govinda Menon and Kalyani Achi v, K.N.S.P.R.M. Ràmanathan 
Basheer -Ahmed Sayeed, F7.- Chettiar. 
-11th November, 1952. “A.A. O. No. 369 of 1952 & C.R.P. 1170 of 1952.: 


Civil Procedure Code (V of 19081, Order 21, rule 69—Sale commencing on a specified 
date and continuing De die in diem—Jf amounts to adjournment—Leave of Court —When 
ecessary—Selling Officer—Agent or delegate of Court —Powers of. f 


If an execution sale commenced on a specified date is continued from 
day to day, it is not a case of àn adjourned sale and the sale might be continüed 
for any length of time if the circumstances of the case warrant it. A continuance 
of a sale is not tantamount to, any adjournment. i 

But where the sale warrant contains a positive direction that the same should 
be returned on or before a particular date, the selling officer becomes functus officio 
on the expiry of that date and his power to sell gets terminated by eillux of time. 

„Any sale after the expiry of the time fixed for return of warrant is without juris- 
diction and there can be no question of any implied extension of time. i i 

A selling officer is not an agent of the Court and he is at.best a delegate of the 
Court. Any action of a delegated authority in excess of such authority is illegal 
and ultra vires and such acts cannot be ratified subsequently by the Court. 


R. Gopalaswami Iyengar for Appeliant. . set 


A. Sundaram Aiyar for Respondent. Less 
BRM. i —— 





' Satyanarayana Rao, F. Natesa Sastriar v, Sundaram Chettiar. 
24th November, 1952. : f S. A. No. 614 of 1948. 
f Civil Procedure Code (V of 1908), section 47——Decree—Execution—Property vesting , 
in legatees subsequent to attachment—Right of decree-holder to proceed with the execution— - 
Right of suit—When available. . : 2 
The rights of an attaching creditor have to be determined ason the date of 
attachment. The fact that subsequently the property attached has vested under 
‘a will upon other persons is of no consequence. Such properties can be ‘validly 
seized in éxecution of the decree and the decree-holder need ‘not file a regular suit 
to enforce his rights. Cs T 
5 An heir-at-law though a legal representative within the meaning of.section. 
2 (11), Civil Procedure Code, a decree-holder cannot proceed in execution against 
the properties of the deceased in the hands of legatees under a will but his clafm 
can be enforced by a suit.- =- = -=> EN M 
Quaere :— Whether a legatee under a will who helps himself by taking posses- 
sion of the estate of the deceased in satisfaction’ of his own legacy is an executor ' 
de son tort within the meaning of section 303 of the Succession Act? (vide illus- 
tration to that section), =< . > . ML 
(1950) 1 M.L.J. 476, doubted. 5 
G. R. jagadisan for Appellants. 
: T. R. Srinivasan for Respondents. 





R.M. comm e 
Rajagopalan, `J. Sri Ramulu Naidu v. Jambulirigam Pillai. 
25th November, 1952. A. A. O. No. 299 of 195. 


Limitation Act (IX of 1908), Article 83—Applicability—Subsequent mortgagee under- 
taking to discharge prior morigage—Failure to—Frior wortgagee bringing the property to’ 
sale in execution of the mortgage decree obtained by him—Suit by mortgagor "against: subse- 
quent mortgagee for damages for breach of covenant undertaking to redeem the prior mortgage 
—Limitation, a : 

' Where à subsequent mortgagee undertook to discharge a prior encumbrance 
on a property of the plaintiff but failed to do so as a result of which the property 
was sold by the prior mortgagee and the plaintiff filed.a suit for damages ; 

Held, that Article 83 of the Limitation Act applies to such casés and the period 
should be computed from the date on which. the sale was confirmed, thus finally 
extinguishing the right of the plaintiff; as well as the defendant to redeem the 
mortgage. The damage sustained by the plaintiff was on the final extinction of 
.the right to redeem the mortgage and the extinction is on the date of the con- 
firmation of the'sale. ~ E LANG i 6 ` 

` A. Balasubramania Aiyar for Appellant. : 

K.-V. Srinivasa Aiyar for Respondent. 

Govinda’ Menon and Basheer Ahmed Sayeed, FF. — N.H.M.Pandian, Jn re. 
12th December, 1952. °° ` ; Crl. R. C. No. 102 of 1951, 
3 QNNM: $ - (Cr. R. P. No. ror of 1951). 
Indian Penal Code (XLV of 1860), section. 406— Dedication of lands to temple— 
"Dedication ceasing to be in force—Spending the income from such lands by successor in interest 
-` Lf amounts to criminal- breach of trust—Dedication—What amounts to. as 
. - A dedication of lands to a temple by a Zamindarini, who is only a limited 
‘owner, cannot enure beyond her life-time under section 4 of the Madras Impartible - 
Estates Act II of 1904. 'The-mere fact that the income has been reared even after 
her life-time as trust-property cannot amount to a dedication in favour of the temple. 
‘Wrong admissions in ignorance of legal rights have no force. Where the successor 
iri interest spends the income there could be no conviction on a charge of criminal 
breach of trust as the dedication of the corpus itself is no longer in force. | 
K. S. Jayarama Iyer and C. K. Venkatanarasimhtm for Petitioner. 
“The Public Prosecutor (V. 7. Rangaswami Aiyangar) for State. 


R.M. Mc nn TS 


. - E i 3 


- Raghava Rao, f. < l *  Margamma v. Govindappa.. 
17th September, 1952. : S.A. No. 2466 of 1948. 


< Code of Civil Procedure (Act V of 1908),. Order 41, rule 27—Appellate Court appoint-- 
ing a second Commissioner to supplement. the. evidence’ before the trial Court—Regularity—_ 
Section 107 (2) and Order 26, rule 9, Civil Procedure Code, if: applicable—Power of 


appellate Court to appoint a Commissioner. 


The procedure of appointing a second. Commissioner at the appellate stage to. 
make an inquiry and submit a report in order to supplement the evidence and to | 
supply a omission before the trial Court, is irregular and is in violation of Order 41,. 
rule 27 of the Civil Procedure Code. .It cannot be construed either that the lower: 
appellate Court acted within its powers under Order 26, rule 9, read with section 107: _ 
(2) of the Code of Civil Procedure. : ' ` ' 

e ‘Ramachandra, Rao for Appellant. . | ; 4 ' 

Partl a arathy for Respondent. : 


R.M. 


, Chandra Reddi, J. Muthiah Mudali v. Munuswami Chettiar- 
27th October, 1952. M (dead) and others 

= Se S.A. No. 2622 of 1948. 

Contract—Agreement for sale of land —Specific Performance of—If completed contract: 
or only an offer which could become a contract by acceptance. n 

Trust Act (II of x 82), section 94—Applicability—Limitation, 

. An agreement of sale under which the promisor agreed to sell certain lands 
to the promisee at any time the promisee paid the sale-price is not an executory: 
contract capable of being specifically enforced but is only an offer which could 
become a contract only by acceptance of that by payment of the price. 

But where the whole beneficial interest in the property is notin the promisor: 
and the promisor has admitted that the property was purchased by him only for 
the benefit of and at the request of the promisee, the suit could be viewed as one- 
for recovering possession of the properties under section 94 of the Indian Trusts 
Act. 'The'only right of the promisor was to get back the price advanced by him. 
for the purchase of the property for the benefit of the promisee. e 

- In such a case there being no express trust section 10 of the Limitation Act: 
has no application and the residuary article is to be applied. ‘ 

K. Rajah Tyer for Appellant. i : 

K. S. Desikan for Respondent. | . 

. - * D 

R.M. f ge E 


Venkatarama Ayyar, Je ` f Anathalayan v. Marudamuthu;. 
` th November, 1952. ; C.R.P. No. 1427 of 1949.. 


Civil Procedure Code—Order 9, rule 1 3—Proviso—(Madras , Amendment)—Irregula- 


` rity in service of summons—lf cured—Order 5, rule 17— Provisions, if mandatory. 


The failure to take an acknowledgment or to affix the summons as contemplated 
under Orcer 5, rule 17, Civil Procedure Code, is cured by the proviso to Order 9,' 
rule 13, Civil Procedure Code, enacted in Madras, though the provisions of Order 
5, rulé 17, may be mandatory. The proviso is intended to apply to all cases in. 
which there has been a failure to observe the provisions as to service of Summons 
under Order 5. If it be proved that the defendant had sufficient notice it will only: 
be an irregularity such as will be cured by the proviso. 


C. A. Seshagiri Sastri for Petitioner. 
o R. Desikan for Respondent. . .. . " 


R.M; f is 
NRC 


4 . : . 


Panchapagesa Ayyar, J: 2^ g "n Papamma, In re., 


. 14th November, I952. . ; Crl. Rev. Nos. 1078 to 1090 of 1952. 
; (Cas. Ref. Nos. 54 to 66 of 1952.) 


* Madras Prokibition Act (x of 1937)—Offences under—Practice and Procedure—Section: 


562 (1), Criminal Procedure Code (V of 1898), if could be applied —First iium : 


Speculatipe presumption —Propriely. 


Every court must award the sentence suited to the offence and the offender 
and not make the sentence smaller because of any doubt regardirtg. the commission. 
of t the offence itself. 

Except under exceptional circumstances, to apply section 562 (1), Ginan. 
Procedure- Code, to all first offences of drunkenness is neither the intention of the law, . 
- nor will it be consistent with common sense. In all such cases the antecedents of the 
offenders and the circumstances of the offence must be considered individually. 

It is no part of a court's function to speculate on undetected offences. To 
presume on no evidence, that a man committing an offence must have’ ebmmiticd, 

' several offences before which went undetected is not proper. * 

It is not proper to say that the spread of drink to classes not addicted to it before 
is to be treated more indulgently than the continuance of drink among the classes 
addicted to it before. Nor shoul’ offenders be left off on the gronna of their hack- 
wardness. 


Public Prosecutor (V. T. Rangaswami Ayyangar for State). 


RM. — Re ——— RES i 
Ramaswami, J. Wake? pm “a danda fis Te... 
21st November, 1952. . g © Cr, Age: Nos. 92 and 93 of 1951. 


Madras Maintenance of Publis Order Act, 1949 (Act. XXIII of 1949)—If a ded 
law—Special and local laws —Distinction—Madras Act (X XIII of 1949)—If creates fresh’ 
offences —Escape from police custody —W hen an 'offence—Arrest without VU or | under 


- * émproper or invalid authority —Resistance to arrest— If offence. 


The word * offence? means a thing punishable under the Penal Code or any 
special ‘or local law. The special law contemplated are laws such as those that’ 
ate fresh offences; i.e., laws making. punishable certain things which are not 
already punishable under the Penal Code. But other Acts are those that create 
no fresh offences but merely provide a supplementary or alternative punishment 
of ‘offences.already primarily punishable under the Penal Code or which can be- 
déalt with under the Deen or reformative provisions of the Code of Criminal 
Procedure. 
The Madras Act I of 1947 (now "Act XXIII of 1949) is not a special law. It 
' can be considered a local law applicable to the State of Madras. A local law. does 
not necessarily include all the rules made under the provisions of a local law. Where 
a local law declares a breach of the rules made under its authority to bé punishable, 


then: a breach of such rules might constitute an a OH nee within the meaning of, section , 


40 of the Penal Code. . 

A person. cannot be convicted ‘of escape gka the ddr in which he was: 
dainai was lawful. A person about to be arrested is entitled to know under 
what power the constable is arresting him and if he specifies certain power. which. 
the person knows the constable’ has not got, he is entitled to object to such. Arrest. 
and escape from. custody, such custody not being a lawful one. E 2 

. .A detention and a rescué by others and the escape by the detinue will attract 
the application of section TB Indian Fenal Hode, provide "E detention was 
lawful. 1 : E 

Assistant Public Prosecutor (4. C. ta for Appellant. < 

A. Ramachandran for MESS Row and Reddy for Respondent. ' S v 


RM. >à ——— * 


. d . 5 


Venkatarama Ayyar, F. : Kalavagunta Rama Rao v. Kalavagunta Nara- 
_ loth October, 1952. 1 f yanamurthi and others. 
7 ae S.A. No. 2206 of 1948. 
Madras Co-operative Societies Act (VI. of 1932), -section 25—-Registrar of Co-operative 
Societies—If a Civil Court. : - ; : E f 
In order to decide whether an authority constituted under a special statute 
is an administrative body or a tribunal discharging the functions of a judicial charac- 
ter of a Court it is necessary to look into the nature of the powers conferred on the 
authority by the provisions of the Statute. 7 
| The Registrar of Co-operative Societies functioning under the Co-operative 
Societies Act and the rules made thereunder is a civil Court though the provisions 
of the: Code of Civil Procedure may not apply to it. 
e Case-law reviewed. l 


' (1949) 1 M.L.J. 107, followed, (1949) 2 M.L.J. 682, distinguished. ` 
. Ch. Ramakrishna Rao for Appellant. zu 
B. V. Ramanarasu for Respondent. 


RM. — ; ———— Appeal dismissed. 
Rajamannar, C.F. and Kotiah v. Raghavulu; 
Venkatarama Ayyar, F. ; Appeal No. 570 0f 1948. 


. 16th October, 1952. 


Contraci—Specific -performance—Vendor's title defective at the time of the contract ' 
becoming perfect after the contract—Right of vendor to sue for specific performance. 


It is true that a person who has entered into a cantract to sell a property as 
- his property cannot compel the purchaser to accept a conveyance of that property 

from a stranger. But where the vendor has been able to make good his title before — 
the close of the action, he can sue the purchaser for specific performance of the 
contract even though at the time of the agreement he (the vendor) had no legal or 
equitable title to it and his title was in any way defective. 

It is open to the purchaser if he thought fit, to have declined the contract as 
soon as he discovered that the plaintiff had no title ; but if he does not do so it was 
sufficient that at the hearing a good title could be made by the vendor. 


Wynn v. Morgan, 32 E.R. 82, Eyston v. Simonds, 62 E.R. 1038, Salisbury v. 
Hatcher, 63 E.R. 94, Hoggart v. Scott, 30 E.R. 113, cited, A.I.R. 1937 Mad. 860, 
foll. . 


M. S. Ramachandra Rao and M. Krishna Rao for Appellants. 
e 
D. Munikanniah and A. V. Subbiah for Respondent. 


R.M. ——— i Appeal allowed. ` 
Chandra Reddy, F. Periasami Gounder v. Vellama Naicker. ` 
29th October, 1952. : S.A. No. 2061 of 1948. 


f Madras Estates Land Act (I of. 1908)—Section 107—Scope of—Limitation for suit to 
set aside a sale. i . ; 

If a junior member of a Hindu joint family happens to be an officer or subor- 
dinate officer holding a Revenue sale under the Madras Estates Land Act for re- 
covery of arrears of rent due to landlord and the manager of the joint family pur- 
chases the interest sold at the sale, the sale is hit. by the provisions of section 107 
of the Madras Estates Land Act. It is only voidable, and is valid until set aside. 
To a suit.to set aside the sale Article 12 of the Limitation Act applies. 


Case-law discussed. 

K. S: Ramamurthi and V. Seshadri for Appellant. 

V. C. Viraraghavan for Respondent. ` 
“R.M. = 


6 : : 
Raghava Rao, F. ' The Commissioner, Hindu Religious and Charitable’ 
30th October, 1952.. . | Endowments Board v. Gangamma and another. 
Ue ut pet Pos A.A.O. No. 425 of 1949. 


Madras Hindu Religious Endowments Aci: (Il of 1927), section 9 (12)— Private 
énstitution— When. becomes a public temple— Tests. 


A dedication of a private shrine to the public ought not to be readily inferred = 


but its historical background must, when a question of dedication has to be decided; 
be taken into account. : i 


Seshachalapathi for Appellant. 


Kondayya for Respondent. 

R.M. : : ———— | 
Chandra Reddy, J. i . Yelliah v. Yella Reddi. 
gist October, 1952. S.A. No. 3 of 1938. 


Evidence Act (I of 1872), section 112—Presumption of legitimacy —Rebuttable— 
* Access ?— Meaning. of. M 
. An ‘access’ within the meaning of section 112 of the Evidence Act means no 
more than an opportunity for intercourse at any time when a child could have been. 
begotten. The presumption under section 112 of the Act about the legitimacy 
of a child is: only a rebuttable presumption and the contra can'be proved by the 
person contesting. the legitimacy of a child like any other fact under the Evidence 
Act. 
.. R. Venkatasubba Rao for Appellant. 
T. Satyanarayana for Respondent. 
R.M. — 


Chandra Reddy, 7. Anganna Thevan v. Ayyasami Thevan. 
grd November, 1952. 4 ; 


S.A. No. 1910 of 1948. ' 


Hindu Law—Alienation by mother —Son’s debis—Renewal of a time-barred debt— ` 


. Whether binding on reversioner. 


A mother succeeding to the estate of her deceased son is not competent to 
alienate the property in order to discharge a time-barred debt of her son. 

LL.R. 1926 All. 20 and I.L.R. 43 All. 604 followed. 

LL.R. 16 Pat. 45 doubted. 

P. S. Balakrishna Ayyar and P. S. Ramachandran for Appellant. 

A. Balasubramaniam and V. S. Mayilerumperumal for First Respondent. 

R.M. , ——— , : 
Satyanarayana Rao, F. Narasimhalu v. Papayya. 
4th November, 1952. - S.A. No. 2285 of 1948.. 

Madras Estates Land Act (J of 1908)—Sections 112 and'117— Provisions mandatory— 
Failure to conform-to the provisions-—Effect of on sale. ; : 

` The provisions of the Madras Estates Land Act relating to the conduct of sales 
must ‘be strictly construed whether it is notice under section 112 or notice under 
section 117 or fixation of the date of sale. These provisions are mandatory and 
cannot be lightly ignored. "m 

When a selling officer did not conform to these requirements the sale is void 
and a nullity and not merely voidable and hence Article 12 (5) of the Limitation 
Act cannot apply. , 

` (1940) 1 M.L.J. 20 followed. 

(1950) 1 M.L.J. 43 dissented from. 

E. Venkatesan for Appellant. . ; 

B. V. Subramaniam and the Government Pleader (P. Satyanarayana Raju) for 
Respondents. » s m 


RM. Nagara Appeal dismissed. 


+ 
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‘Govinda Menon and Basheer Ahmed Sayesd, FF. Ayisha Bibi v. 
| 6th November, 1952. : - Sadhakathulla Maracair. 


S.A. No. 2063 of 1952. 
Mahomedan Law—One co-sharer—If represents other co-skarers. 
It is the essence of Islamic Law that a Muslim heir, who becomes a co-sharer 
does not represent the other co-sharers ; and, if he is in management of the pro- 
* perties belonging to all the co-sharers of whom he happens also to be one the other 
co-sharers will be entitled to ask for an account of the profits and the relationship 
between him and the other co-sharers does not become altered by the mere fact that 
he takes up the mánagement of the estate left by his father. 
K. S. Desikan and K. Raman for Appellant. 


K. Srinivasan for Respondent. 


SRM. . — ' Decree modified. 
Rajamannar, C.F. and Venkata Chellamma v. Subba Rao. 
Venkatarama Ayyar, J. L.P.A. No. 122 of 1950. 


ath November, 1952. 

Hindu Law—Daneing girls—Adoption of daughter—Custom— Validity and effect. 

So far as Madras is concerned an adoption of a daughter by a dancing girl, 
where it is not for the purpose of prostitution, is valid by custom and such adoption 
confers on the person adopted the status of an'adopted daughter with all the civil 
rights flowing therefrom like inheritance to the adoptive mother's properties. 

Case-law reviewed. 

M. S. Ramachandra Rao and Ch. Ramakrishna Rao for Appellant. 

J. V. Srinivasa Kao for Respondent. : 

R.M. i —— | 
Subba Rao and Ramaswami, JJ. Narayana Dossji Varu v. Thirumalai 

11th November, 1952. - Tirupathi Devasthanam Committee. 

Appeal No. 651 of 1948. 

Civil Procedure Code (VI of 1908), section 11—Res judicata—Might and ought— 
Waiver of. ; 

The plea of res judicata is not one of jurisdiction of the Court but is one which 
a party may waive. 

If a matter could have been set up as a ground of attack or defence in a former 
suit and if its introduction into that suit was necessary for a complete and final 
decision of the right claimed by the plaintiff therein, it will be deemed to þe a matter 
which ought to have been made a ground of attack or defence in that suit, unless 
the matters in that suit and the subsequent suit are so dissimilar that their union 
might lead to confusion. , 

V. M. Ramaswami Mudaliar for Appellant. 

K. Sundararajulu Naidu and P. Rajeswaran for Respondent. 


R.M. ———— | Appeal dismissed. 
Rajamannar, C.F. and Appanna v. Venkatapadu. 
Venkatarama Ayyar, F. Appeal No. 115 of 1949. 


17th November, 1952. 

Limitation Act (IX of 1908), Articles 91 and 144—Apbplicability —Suit to set aside a 
document which is void and inoperative. mé 

Article g1 of the Limitation Act has no application where the instrument 
sought to be cancelled is void and inoperative as the article presupposes that a suit 
is necessary under the law to set aside the instrument. In the case of an invalid 
instrument which is void there is no need to move the Court to set it aside and only 
voidable instruments require a decree of Court to set it aside. To such a suit the 
period of limitation applicable is under Article 144 and not Article gr. If in such 
a suit there is a prayer for cancellation of the ‘instrument it can only be regarded as 
ancillary to the substantive prayer for possession and can be treated as a surplusage. 


Case-law-reviewed. : n" 


9 . é 
8 2j s e 
` ' When a deed of one character is executed on a representation: that it is of a 
different character then it is wholly void and inoperative. Such a‘ deed does not 
fequire to be set aside under Article 91 and a suit to recover possession of the pro- 
perties comprised therein would’ be governed by Articles 142 and 144 of the Limi- 
tation Act. S i . i jr 

|G. V. Dikshitulu and N. Rajeswara Rao for Appellants. x 

B. V. Subramaniam for 1st. Respondent. 


"UO RM. ; Ce m ` Appeal allowed: 
Chandra Reddi, F. l Rama Krishna Raju v. Someswara Rao. | 
21st November, 1952. ds W.P. No. 408 of 1952. - 
_ Madras Village Panchayat Act (X of 1950), section 19—Applicability. E 
.. Section 19, of the Madras Village Panchayat Act (X of 1950) comes into play 
only when there is disqualification ‘under sections 13, 15, 16 or 17 of the Act. The 
jurisdiction conferred by section I9 on the prescribed judicial authority is restricted 
to cases arising under the four sections mentioned therein.. ' Ad Qu M VE 


^ 


"E 


_ | Whether the procedure laid down in section 19 is retrospective—left open. 

“1. R. Bhimasankaram and. T. Narayanachari for Appellant. Lh t . | 
: “~The Government Pleader (P. Satyanarayana Raju, E. Venkatesan, V. V. Ragha- 
van and Ramachandra Raju) for Respondents. . : 


R.M. = 2 Petition allowed. 


Satyanarayana Rao and Rajagopalan, FF. SU Corporation of Madras v. 
28th JVovember, 1952. KT Puede eed Balakrishna: Mehta. 
f ; P MEE C.C.C.A. Nos. 50-of 1951 and 66 of 1950. _ 
_ Madras Town, Planning Act (VII of 1920), rules 20 and 21—Betterment contribution 
—Recovery— Mode of —Distress proceeding—If available to the Corporation after the respective 
financial year concerned. >o ma i ; i 
...A demand for payment of betterment contribution could be made by the 
Corporation (or-a Municipality) either in the half year in which it became due or 
in the succeeding half year only for the amount due in respect of the first half. year. 
There is'no right-to demand under rule 20 betterment contribution due in respect 
of any. other half year and half years other than one half year.in respect of which 
it-became due in-that-half year. .:  - : i ae 
^ '- Hence betterment contribution due in respect of several years cannot be recover- 
ed ‘by’ distraint proceedings after the expiry of the concerned financial year. > - 


R. Rajeswara Rao and R. Punna Rao for Appellant in C.C.C. App. Nos 66/50. 


V. K. John of Messrs. John. and Row for respondent.in C.C.C. App. 66/50 ` 


and. Appellant in C.C.C. App..50 of 1951. | 
"s GY Venkatesayya for Respondents in C.C.C. App. No. 50 of 1951. 
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. Mack, F. NA AN . Panchalamma v. Subramaniah. 


5ih December, 39528: , = | o E C. R.P. No. 513 of 1951. 
. Provincial Small Cause Courts Act (IX of 1887), section 15 and schedule II—Suit of a 
small cause nature— Test. ra en i c i i . 

“A suit by a vendor to recover the purchase money or any balance alleged to be 
dué on à sale of immoveable property falls within the category of a suit for specific 
performance. Hence it.is not of a small cause nature. (1943) 2 M.L.J. 424 (F.B:) 
rdiedon; 2 ^. 07 x io Ur ees URL i 

| R. Venkatasubba Rao for Petitioner. S 


zo K.Subbaramiah, V., Srgeramulu and `K » Subramanjan for Respondents. 


R.M, 





Revision allowed, 


: Ramaswami, F. f jm. d OEE, ; ' Ayya Nadar, In re. 
gih December, 1952. ^ ~ l EN C.R;P..No. 2228 of 1952. 
Civil Procedure Code (V of 1908), section 11, Explanation IV— Res jüdicata— 
Might and ought. - 207 TN 
There can be no doubt that the plea of ‘ might and ought’ cannot be extended 
e to the extent of compelling a litigant to set up incongruous pleas in order to exhaust 
all the possible permutations and combinations of attacks or defences which might 
be evolved. Ifa matter could have, been set up as a ground of attack or defence 
in a former suit and if its introduction into that suit was necessary for a complete and 
final decision of the right claimed by the plaintiff therein, it will be deemed to be a 
matter which ought to have been made a: ground of attack or defence in that suit. 
It cannot be said of any matter that it ought to have been set up as a ground in a 
fosmer suit, if its introduction would have been incongruous to the matter of that suit. 


P. S. Chandrasekara Ayyar and P. S. Ramachandran for Petitioner. 


RM. Petition dismissed. 
Subba Rao, F. Thirugnanasambandam Pillai v. Ramachandran Pillai. 
' 10th December, 1952. | . S.A. No. 510 of 1949. 


Civil Procedure Code (V of 1908), section g2—Suit by Managing Trustee against 
other trustees for accounts—Sanction of Advocate-General—Necessity. 

A suit by one Managing Trustee for rendition of accounts against the other 
trustees during the period of his term would be maintainable without the sanction 
of the Advocate-General. : POS 

S. Sitarama Aiyar and S. Rajaraman for Appellant. 

K. Venkataramani for Respondent. : 


R.M. pO Appeal allowed. 
i Ramaswami, Te . Narayanamurthi Amma, In re. 
roth December, 1952. | C.R.P. No. 2074 of 1952. 


Inam—Swasthivachakam Service Inam—JJNature of —Alienability. 


A Swasthivachakam Service Inam is inalienable and an agreement to sell such 
an inam, which is invalid, cannot be rendered any more valid by disguising it as 
a long term lease or a mortgage for an extended period. The purchaser of a 
Swasthivachakam Inam runs the double risk of the Collector-resuming the land 
and regranting it and-the successor in office of the service to be performed or the 
general body of worshippérs stepping in to avert such a resumption by getting the 
alienation declared void and recovering possession, profits and costs. 


(1922) I.L.R. 45 Mad. 620 : 42 M.L.J. 477, followed and case-law discussed. 
C. V. Dikshitulu for Petitioner. 


R.M. , 
` Govinda Menon, F. j Doraiswami Nadar v.. Nataraja Nadar, 
12th December, 1952. C.R.P. Nos. 1255 and 1256 of 1952. 


Civil Procedure Code (V of. 1908), Order 6, rule 17-—Amendment of plaint —When 
permissible. 

An amendment of a plaint by adding a prayer to the effect that a plaintiff sues 
not only on his own behalf but also on behalf of the entire body of creditors of the 
defendant can be allowed. (1943) 2 M.L.J. 1, followed. I.L.R. (1940) Mad. 808.: 

. (1940) 1 M.L.J. 872; distinguished. ud m 


D. Ramaswami Aiyangar and P. R. Varadarajan for Petitioners. 


C. S. Swaminathan for Respondents. ] 
R.M. LPs eS < Petition allowed. 
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Govinda Menon and Basheer Ahmed Sayeed, 37. Sinambu, -In.re : 
^. rath December, 1952. — . Cr]. Appeal No. 416 of 1952. 
Criminal Trial—Criminal Rules of Practice, Rule 85—Confession of accused —Failure, 

to warn—Admissibility in evidence——Practice— Warning—W hen. compulsory. . 
' As a general rule of practice where there are more than one person charged 
with'a crime and one of such persons wants to make a confession statement, it is the 


duty of the magistrate to specifically warn the person making the confession that it was. 


notintended to take him or ber as an approver. But where it is quite clear from the 
circumstances that only one person is involved in the crime and such a person wants 
to confess, the failure to warn the person regarding the fact that it was not intended 
to take him as an approver would not amount to a serious irregularity. 


. B. Prasada Rao for Appellant. 


The Public Prosecutor (V. T.-Rangaswami Ayyangar) for the State. 
RM © > ; "s Sentence modified. 


. Chandra Reddy, A | . i Narayanan " Central Road 
15th December, i952, . : Ng Traffic Board. 
E. cT - à i W.P. No. 744 of 1952. 

Motor Vehicles Act (IV of. 1939)—Central Road Traffic Board—Powers of remand. 
The Central Road Traffic Board's powers ir the matter of.remand are un- 


trammelled by any of the provisions of the Civil Procedure Code and they can ` 


limit the scope of the order of remand. - 
K. Rajah Ayyar and B. Manawala Chowdry for. Petitioner. 


The Government Pleader (P. Satyanarayana Raju), N. V. B. Sankari Rao and 
Punyakoti Chettiar for Respondent. — - : 


R.M. Petition dismissed. 
Mack, J. - . : Danapal Chetty v. Rajagopal Chetty. 
17th December, 1952. ^. . A. A. O. Nos. 195 and 196 of 1949. 


^ Suits Valuation Act (VIT of 1887), section 11—Scope and effect—Objection to pecuniary 
Jurisdiction taken for first time on appeal—If appellate Court can return plaint for presentation 
to proper Court. s A KA 
- An appellate Court cannot direct a plaint-to be returned to the party for pre- 
sentation to the Court having jurisdiction when no objection to jurisdiction had 
been taken during the trial and when lack of jurisdiction was found to result from a 
mere under-valuation in the plaint. Under proviso B to section 11 of the Suits 
Valuation Act, this course can only be adopted when the under-valuation or over- 
valuation has, in the opinion .of the appellate Court, prejudicially affected the 
disposal of the suit on its merits. „Where objection to jurisdiction on the ground 
of under-valuation was not taken in the trial Court the appellate Court cannot return 
| d plaint but has to hear the appeal on its merits and dispose of it according to 
wW. ; 
M. Natesan for Appellant. —— . 
` V. Somasundaram and the Government Pleader (P. Satyanarayana Raju) for 
Respondents. ` à £5 i 
Order of remand set aside. 


K.S. "Ic D SY vag! ~ > 55 Leawe to appeal refused. 


11. 
Satyanarayana Rao, Subba Rao The Juma Masjid, Marcara v. Deviah. 
and Ramaswami, Jj. Tm Appeal No. 852 of 1948. 
5th November, 1952. : ` $ s AE 
. — Transfer of Property Act (IV of 1882), section 43—Scope of—If applies to cases of 
* alienation prohibited by section 6 (a) of the Act—Conditions to attract section 43 to transfers. 
Where a transferor in fact purports to transfer an expectancy or property ` 
which he had no right to transfer without making any representation that he had 
authority to transfer, then, section 43 of the Transfer of Property Act will not help 
the transferee. Similarly, if both the transferor and transferee knew the truth, 
the section cannot be invoked by the transferee. | Section 43 proceeds on the funda- 
mental assumption that an erroneous or ffaudulent representation by d transferor 
induced the transferee to part with the consideration without knowing the true 
facts and therefore such a transferee should be allowed to claim from the transferor; 
if he subsequently acquires any title to the property, that the transfer should operate 
on that title. Mi : i í 

A transfer which was made on an erroneous representation may, in fact and 
in effect, be a transfer of an expectancy, which is prohibited by the Statute. That . 
does not prevent section 43 from operating in such cases. 65 M.L.J. 588, over- 
ruled. 29 M.L.J. 733, approved. 5s ; 

Per Subba Rao, J.—The mere fact that the subject-matter of the transfer is un- 
transferable by ` reason of some statutory restriction or principles of public policy 
cannot take the case out of the operation of section 43, Transfer of Property Act. The 
want of title or a prohibition against transfer in a property affects the title purported ` 
to be conveyed. In either case, the transferee does not acquire title but that does, 
not affect the competency of the transferor. ` The case of a transfer by a person. : 
legally competent to transfer is different from the case of a person not legally com- 
petent to transfer. In the former case the transferor is bound to make good his 
representation and in the latter his representation itself cannot bind him.as be has. 
no legal competency. If this distinction is borne in mind it is possible to reconcile‘ 
the provision of section 43 and section 6 (a) of the Transfer of Property Act. 

T. Krishna Rao for Appellant. í 

K. Rajah Aiyar and V. Seshadri for Respondents. 

R.M. | ————, . i Appeal dismissed. 

Rajagopalan, 7. D 
18th Novémber, 1952." * 6 
ens Contract —Principal and agent—Agent receiving -money of principal —Liability to pay’ 
- interest—When arises. . 2 : 
_ An agent is not generally liable to pay interest upon money received by him 
for the use of his principal except where he refused to pay it over, to the principal: 
on demand. > 2 ts RE, 

When a defendant as an agent of the plaintiff improperly withheld accounts 
from the plaintiff it should suffice to make the defendant liable for interest from 
the date of demand for accounts and payment by. the plaintiff. f : 

P. Somasundaram and A. Sambasiva Rao for Appellants. 

N. V. B. Sankara Rao and K. Rayanna for Respondents. 

E : Appeal dismissed. -- Leave granted. 


. — Kesava Rao v. Subbayya. ` 
S. A. Nos. 2092,and 2093 of 1948. 





= RM. 
Rajamannar, C.F. and Venkata- E . Annapurnamma v. Cóllector 
' rama Aiyar, F. . ' Of Vishakapatnam. 
18th November, 1952. ° s aoo Appeal Nos. 34, 35:and 36 of 1949. 


' Civil Procedure Code (V of 1908), section 92-—Scofe. : l ; 
„Itis not necessary that a suit for administration should always precede.a suit : 
under section 92 of the Civil Procedure Code. . — nau adie NS 
` NRC i 4 ... x 


NG pi . $9.» 


I2 
.  LL.R. 46 Mad: 300, followed. 16 L.W. 922, considered. ` : 
- + Pu Somasundaram „for Appellant... TIE CENE E 
`>: The Government Pleader (P. Satyanarayana Raju) and V. Balakrishna Eradi for 
Respendent. ' n s i 


RM a oe 0S0 Scheme modified. Appeal dismissed. - 


Subba Rao and Ramaswami; FJ. ` `` Danalakshmi Ammal », Pichchayya Naidu. : 
25th November, 1952. . E : Appeal No. 203 of 1949. 


a , Deed — Construction of —Power to adopt with words of beguest—Nature of —When a will `. 


"TA document is a will if it contains specific words of bequest’ to come into effect 
after the death of the testator. If there are specific, words of devise it'is not per- 
missible.to ignore them. It may be in some cases that the alleged words of devise 
are ambiguous and-are consistent with a narrative and a declaration of the conse- 
quences of adoption, In such cases, having regard to the context, a Court may 
hold that the document only conferred a power of authority to the widow and the 
ambiguous words of devise are only a statement of the legal consequences of an' 
adoption. For the purpose of constrüction of a document the validity of the will 
or its clauses must be ignored. . EC. 

| V. Sundaresan for Appellant. | 

` $. V. Rama Aiyangar for Respondent: 


Satyancrayana Rao J.» ' a , Pavanasam Chettiar ». Palavesam. Chettiar. 


Sih Novèmber, 1952. ° 7 ^. um .. S.A; Na: 23 of 1949.. 
~ * Endy Law—-Adoption—Proof of —Tests. 2 ^ aet 
|. “Ix cases of ancient adoption one kas to rely upon the course of conduct of the - 


parties rather than on any amount of oral evidence. 53 M.L.J. 858 (P.C.), followed... 


The fact that the adopted son is excluded from a share in the properties of his natural j 
family at the time of the partition is a very strong circumstance. Dearth’ of: 
evidente should not be allowed to tell against the truth of an adoption, several . 
decades old where there is practically a ‘consistent course of coriduct which is. 
consistent only with the fact of an adoption. p ; 
S. Rajagopalachari for Appellant. 
S. Ramachandra Ayyar for Respondent. IEEE M "P 
. RM’ > s ' —————— . Appeal allowed. 
Satyanarayana Rao, T. . '* . Appaswami Reddiar v. Krishna Reddiar. 
4th December, 1952., MP S.A. No. 599 of 1949.. 
... Hindu Law— Joint family—Partition—Purchasers of certain shares—Rights—Cemmon 
well—Pight to use the water. WA | Ge SC ie. Sa ales 
Where a well is excavated on an ancestral land as a source of irrigation to 
particular, lands, after partition of the lands, as incident to the ownership of the , 
. ands, the right to the use of the well also is vested in the various sharers: | Whether 
the sales by these sharers are effected with. or without reference to the right “in, the 
well; the right to take water from the well, which is attached as'incident to that 
property, will pass to the purchaser. Aimee act if 
~ M.S. Venkatàrama Aiyar for Appellant. 
S. Thyagaraja Aiyar for 1st Respondent: - 


4 


i Appeal allowed. 


I RM l on cau allot 
Rajamaanar, C.J. and Venkatarama MEX Komti Achan v. Velayudhan, 


3th December, 1952. - E 
C. Trusts Act (II of 1882); section g0—Applic ability. ` l v 
A purchase by a mortgagee, based on a breach of obligation by him must in 
equity.enure. for the benefit of. the, mortgagors and it makes no difference in the 
'. enforcement of this equity that the mortgagor is also a party to the decree under 


re " : : I 


P 


Apar, 3... 22 Ms : ie Appeal No. 180 of 1949. ` 
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‘which the sale is held. If there is a deliberate breach of obligation contained 
in the deed resulting in the sale of the properties and the purchase is made by the 
defaulting mortgagee the equity under sectjon go of the Trusts Act will fasten 
upon the property in his hands. Tu ed < : E m 

Case-law reviewed. , : í i 
D. A. Krishna Variar and A. Vasudeva Menon for Appellants. 
N. Sundara Aiyar for 1st Respondent. : 
R.M. ; ———— i Appeal allowed. 
Chandra Reddi, 7. ; Sri Meenambigai Motor Service v. State of Madras. 
10th December, 1952. . Writ Petition No. 687 of 1952. 
Motor. Vehicles Act (IV of 1939), section 64-A— Government exercising revisional 
jurisdiction —Necessity to hear parties. . 4 
* The only obligation cast upon the Tribunals exercising statutory functions 
and acting in a quasi-judicial capacity is to give an opportunity to the parties to present 
their cases before a final decision is reached by the authorities concerned. It: is 
not necessary for administrative bodies, though acting in.a quasi-judicial capacity, 
to hear the parties in person. 
Messrs. Fohn and Row for Petitioner, wi o 
The Government Pleader (P. Satyanarayana Raju), T. Chengalvarayan, N. Raja“ 
gopala Aiyangar and K. Thirumalai for Respondents. : s 


Mc 


, RM. - . —— : Petition dismissed 
Ramaswami, J. Muthyala Lakshminarayana, Jn re. 
10th December, 1952. S.A. No. 2384 of 1952. 


Madras Estates Lapd Act (I of 1908)—Sub-tenant—When can acquire right of occu-. 
pancy. , : . - ; 

Unlike the Bengal Tenancy Act, the Madras*Estates Land Act does not recog - 
nise the acquisition of occupancy right by sub-lessee tenants. But a sub-lessee 
or'sub-tenant from a ryot can by custom or usage acquire occupancy right. 

` Y. Suryanarayana for Appellant. e < L : 
R.M.. —— Appeal not admitted. 


^ 


Ramaswami, F. “ i Moosakutty, In re: 
„16ih December, 1952. 'G.R.P. No. 2363 of 1952. 


Civil Procedure Code (V of 1908), Order 26, rules 9 and 18—Commissioner— 
Appointment’ of —Notice to other side if compulsory before- appointment. ; 
There is no provision under Order 25, rule 9, Civil Procedure Code, that 
a commission could be issued only after notice has been issued to the -defendant 
and rule 18 cannot mean that notice to the parties is necessary before issuing a: 
commission. , 40 L.W. 358, dissented from. m 
< The Commissioner’s report in such cases though it is undoubtedly part of the 
records in the’ case, does not automatically become evidence and the parties are 
entitled to object to the Commissioner’s report and prove their objections by 
_ examining the Commissioner or other witnesses. < 
`K. P. Ramakrishna Aiyar for Petitioner. 





Revision not admitted. ` 


R.M. 
Govinda Menon and Basheer Ahmed 4 Loomchand Sait v. The Official , 
' Sayeed, FF. ` Liquidators, Peerdhan Joharmall Bank, Ltd: 
17th December, 1952. | O.S.A, No. 88 of 1951. 


Companies Act (VII of 1913), section 282 (4) and section 179 (A)—Sanction 

of Court to institute proceedings against defaulting Director by ‘Official Liquidators—When 
. métessary— Constitution of India, Article 20 (2)—If violated. PC f 
, Banking Companies Act (X of 1949), section 45-C and section 45-G—Powers of Court. 
It is not necessary that previous sanction of Court*should he obtained by the 
Official Liquidators for instituting criminal proceedings against a defaulting mâna- ` > 
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iging director. In the absence’ of specific terms that sanction should þe- previously 
obtained, it follows, as a necessary corollary, that the sanction required by the 
. Official Liquidators could be given by the Court at any time, even after the pro- 
ceedings have actually been instituted or even in the course of the proceedings. ^ . 


` Non-compliance with formal requirements in the matter of the description 
of the applicants cannot and will not amount to any violation of section 177 of the 
Companies Act, where there is substantial compliance with its provisions. | 


; Section 282-A of the Companies Act does not offend against Article 20 (2) of 
: the Constitution of India. : : . i 


. Failure to frame rules under section 45-G of the Banking „Companies Act 
does not vitiate any proceedings taken under the Act as per the Original Side Rules 


` or the Companies Act-and the rules framed thereunder. 


© Under section 45-C of the Banking Companies Act the High Court is ‘the 
proper and competent Court and not the Presidency Magistrate’s Court to try 
offences under the Act even though the trial isin a summary way. _ | 
The Judge dealing with the proceedings for the winding up of the. Banking 
Company is also competent to try any offence against the defaulting director. M 
. D.. Suryaprakasa Rao and Ti. K. Raman Nainbisan for Appellant. 


A. Balasubramanian for Respondent. 


“RM. ` pa nng, "a ' Appeal dismissed. 
j Mack, J. uu E ; : Pethayya Pillai v. Karuppiah Nadar. . 


17th December, 1952. , De h A.A.O. No. 571 of 1949. 
‘Oaths Act (X of 1873); section 8— Oaths of extraordinary kind — Validity. 

_ Section 8 of the Oaths Act specifically requires that thé oath should 
be one not purporting ‘to affect any third person. Extraordinary’ oaths, taken 


on challenge, like taking an oath"on the head of the person's son, is contrary to 
Section’ 8 and is not valid or binding. — * PE IUE 4 


"os ALR. 1925 All. 604 and LLR. 18 All. 46, referred to. (1938) 1 ML]. 
` 868, distinguished. ` NE EL : à 


«S. V. Venugopalachari and S. Venkatesan for Appellant. 


C. K. Viswanatha Aiyar and. Messrs. Sundararajan and Sivaswami for Respondents. . 


© RM. l ; NE dic "E" 
Krisknaswami Nayudu, Gy. ans Ramalingamma ù. Venkatasubbayya: l 
17th December, 1952. (0c 4 th A.A.O. No. 434 of 1949, 


- . Madras Hereditary Village Offices Act (LH of 1895), section 13 (1) and section 21— 
Suit for recovery of service inam lands— Jurisdiction of Civil Court—Suit if of civil nature. 


The suits contemplated under section 13 of the Madras Hereditary Village 


Offices Act as being entertainable by the Collector are suits relating to the succes- . 
- Sion to an office, to hold such ‘office and to enjoy such emoluments. There can be 
no doubt that emoluments under section. rg-include also lands. . 


Sections 13 and-21 must be read together and the classes of suits that are not 
cognizable by the civil courts are'only those which are mentioned in section 13 (1) 
and which are to be filed in the Revenue Court. : ~ 


Case-law, reviewed. da" 
"B. V. Ramanarasu for’ Appellant. ^ 
Neti Subramanyam and 7. V. Krishna Sarma for Respondent. 


RM 27555 eee t Appeal allowed, 
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* Ramaswami, fe | ` vis i ` Korapalu Heggadihi v. Shivarama Hegde. 
17th December, 1952. d S.A. No. 794 of 1949. 


Malabar Law—Ejman or karnavan of a: tarwad—Powers of—Grant of mulgani lease— 
Acts of management or alienation— Tests of validity. 
In the absence of necessity the karnavan cannot ordinarily grant a S uendhasth 


-or renew an old kanom; long in advance of the expiry:cf.the prior term. But such 


transactions are only voidable and hot void. The test prescribed in regard to the 
act of management is whether the karnavan acted bona fide and one test for an act 


of alienation is whether there was necessity or benefit to the estate. In the former 


role his powers approximate to that of a trustee or of guardian andi in Hie latter role 


‘to that of manager of joint family. 


Case-law , discussed. 

Observations in Justice Sundara Iyer’s Treatise on alaba and Aliyasanthana: 
Law and Mayne's Hindu Law approved. i 

M. K. Nambiar for Appellant. ; 

S. V. Tamaya das for PONE: 


R.M. —— i Appeal dioi: 
Venkatarama Ayyar, J. The District Board, Salem, by its President 
7th December, 1952. . v. Hanumantha Rao. 


z G.R.P. No. 1081 of"1950. 


Madras Local Boards -Act (XIV of 1920), section 6o—Vesting of public road —If 
vests the trees standing thereon. 

The vestirig of a street in a District Board ünder the Madras Local Boards Act 
does not carry with it the ownership of the trees standing thereon, though the Board 
may have large powers of control over it. It could not be contended that under 
section 60 of the Act what vests in the local authority i is not merely the road-way 
portion but thedands adjacent thereto and that such lands include the trees 
standing thereon. a e 

Case-law discussed. : ' 

S. Ramachandra Aiyar for Petitioner. 

D. Ramaswami Aiyangar and P. R. Varadarajan for Respondent. " 

R.M. ——— . Revision allowed : suit remanded. 


, Ramaswami, F. . Velur Devasthanam v. Muthia Pallavarayar. 
5th January, 1953. i Grl. Rev. Cas. Nos. 582 and 583 of 1952. 


Criminal Procedure Code (V of 1898), section 145—Power of Sub- Divisional Magistrate 
lo drop the proceedings under—Stay by High Court in revision—Scope—Powers in revision. 

Proceedings under section 145, Criminal Procedure Code, can be terminated 
at anyestage when the Magistrate for valid and adequate reasons considers that 
there is no likelihood of the breach of the peace. . Such reasons must, however, be 
apparent on the face of the record. 


The High Court can set aside an order of the Magistrate if it offends against A 


the elementary rule founded on the desire of the Courts to place the parties to:a 
proceeding on a footing of absolute equality. As a necessary implication to the 
power of setting aside, the High Court can ane order stay before further mischief is 


: effected. : : 


The High Court will however interfere in revision with orders under section 145 : 


and section 146, Criminal Procedure Code, only under exceptional circumstances 
and that too only when no discretion has been exercised or when that discretion 
was wrongly ‘exercised. 


There must appear ‘on the face of the EER or r of the order capia of 
or on the record some ground—which need not always be a ground of law—to , 


induce the High Court to think that the, evidence ought to be examined in order 
to see whether there has been miscarriage of justice. ? 


Where a Magistrate drops proceedings he must show jensons e ex acie and though 
those orders need not be written” “elaborately like a judgment still they ione follow 


46 on . ; $ 
: = ae ^ ^ ` B ' * ^ IET. b i) Ki * . M 
-thé pattern of judgménts to enable:the revising authority to find-out-whethér the’. 
-lóWer Court: has-applied its mind to the point and came to its-conclusion for- valid 
-and adequate reasons. e i ‘ . 
T. S. Kuppuswami Aiyar for Petitioner. . 
eoe K. Kalyanasundaram for Respondents, . ` Pe reor ra f 
R. Santhanam for the Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


: M RM; : s 3 | 





Ss ‘Order set aside. E 
` Ramaswami, F. ` Po ARI ds ‘In re Raghunatha Vannian. 
Sth January, 1953. QURE M D : Crl. Appeal No. 100 of 1951. 


Criminal trial—Identification proceedings — Whether | evidence— Admissibility —Accused 
. of can demand an identification parade— Evidence Act, section 9. i T 


There is no section in the Evidence Act which makes the identification pro- 
ceedings evidence at all. But under section 9 of the Evidence Act the evidence 
of the identification proceedings are facts which establish the identity of the accused 
„persons and are themselves relevant. ue. PIS 

.+ "There'is no provision in the Criminal Procedure Code which entitles an accused 
- :to demand that an identification parade should be held at or before the enquiry 
-or at the trial. ` An identification parade belongs to the stage of investigation by 
the police, “Identification parades are held not for the purpose of giving defence _ 
‘advocates material to work on, but in-order to satisfy the investigating officer of 
the bona fides of the prosecution witnesses. "The evidence as to identification ought 
in each case to be subjected to a close, and careful scrutiny. sos 


K. 5. Naidu for Appellant. E . f - 
- 4. Santhanam for Public Prosecutor (V. T.-Rangaswami Aiyangar) for the State, 


z Raghava Rao, F. wa Balakrishna Mudaliar v. Srinivasalu Chetti. 
` 8th January, 1953. h C.R.P. No. 2014 of 1952. 


: E = N 
Madras Buildings (Lease and Rent Control) Act, 1949. (as amended by Act VIII of . 
` 1951), section 7: (2) (vi) proviso—Applicability, section 12-B—Revisional powers . of 
High Court—Limiis. , i l 
+ "Before the amended provision of the’ Madras, Buildings (Lease and Rent 
Control) Act could. be put into force, it is necessary that the Rent Cóntróller must 
be moved in express terms by the defaulting tenant to consider the question of his 
| default as not being wilful It is only then that the Rent Controller could be held 
` to be satisfied or not satisfied as to whether the delay was wilful or was not wilful. 
The power. which the High Court is called upan to exercise is not an appellate 
jurisdiction but revisional so that where the tenant has not asked for the indulgence * 
provided for by the statute, the Rent Controller cannot be found to be in-error 
in not holding the default in question.to be not wilful.. Nor can the Small Cause 
Court; which later on deals with the matter, be held'to be wrong in not enter- 


taining the point, if for the first time sought. to be raised before it.. 
The indulgence. created by the amending Act is not a’ matter of right which 
could be claimed as a matter of course by the defaulting tenant. It is an indulgence, 
to be exercised in favour of the litigant only on the Rent Controller being satisfied 
in the manner provided by the amendment of the statute. : , 
Quere :—Whether the terms of section 115, Civil Procedure Code and the 
terms of section 12-B of Madras Act XXV of 1949 are not ad idem and whether : 
‘the powers under section 12-B are wider than under section: 115, Civil Procedure 
Code ? E , 
V. M. Ramaswami Mudaliar, N. Gopala Menon and P. K. Tanakiram for Petitioner. 
^^ R. Mathrubutham for Respondent.‘ aee i ; 
RM. c c 4 —— Revision ‘dismissed. 


* i L5 u ; oon $5 


Govinda Menon, F. Pe Venkateswara Rao v. Mohd. Mohibulla Sahib: 
gth Fanuary, 1953. . C.R.P. No. 1495 of 1951.. 

" Madras Buildings (Lease ai Rent Control) “Act (XX V of 1949), sections 5 and 6— | 
Applicability, 


The provisions of sections 5 and 6 of the Madras Buildings (Lease and 
„Rent Control) Act,'1946 (now Act XXV of 1949) are peremptory and will apply, 
*even though the parties have contracted to the contrary. ‘An increase in. rent is: 
permissible only under section 6 of the Act and not otherwise, whether or not fair 
rent is fixed by Court. Any agreement to the contrary is not valid. (See now: 
sections 5 and. 5-A of the Act). (1948) 1 M.L.J. 51, followed. 


1. Vishnu Rao for Petitioner. / 
^.. Che Sankara Sastri for Respondent. - : js : 
* R.M.. (——— Revision allowed. : 
- Ramaswami, f. « i à Public Prosecutor v. Pattu Narasimhalu.” | 
19th January, 1953. Ql. Appeal No. 378 of 1952.: 


Madras Prevention of Adulieration Act (HI of 1918), section 5 (d)—Rules—Scope. 

A person who is working in a shop on behalf of the owner as his employee is 
certainly one who will come within the meaning of “ person offering ier sale " the 
article exhibited there. : 

The Public Prosecutor (V. T. Rangaswaini "Aiyangar) fer the State. 


- G. Gopalaswami for Accused: 


R.M. ncs MAS Appeal allowed. 
Ramaswami, f. Public Prosecutor v. Sari Setty Venkatasubbiah. 
12th January, 1953. Crl. Appeal No. 384 of 1952. 


Madras General Sales Tax Act (IX of 1939), section 15 (b) .and section 16-A— - 
Commission agent—If liable to be punished for non-payment of tax. : 

The term “ dealer? will take in a commission agent also in certain cases and. 
he will be an assessee falling within the scope of the Act and non-payment of tax 
by such a person will entail a punishment under section 1 5 (b) of the Act. 

(1952) 1 M.L.J. 494 (F.B.), followed. 

The Public Prosecutor (F. T. Rangaswami Aangan) : ror the tate: 

‘Accused not represented. 


R.M; : mcm M Appeal allowed. 
` Ramaswanii, J. Public Prosecutor v. K. V. R. Annamalai Chettiar. ` 
15th January, 1953. i Crl. Appeal No. 379 of í952.' 


Madras Prevention of Adulteration Act (II of 1918), section 6 (3)—Employee’ s Acts 
*—When employer could escape conviction. 

Under the Prevention of Adulteration Act, section 6 (3), ir a master of a ee 
has been able to show that he had used due diligence to enforce execution of the 
Act and what was done was without = knowledge, consent.or connivance, he has- 
got to be agquitted. 

' . The Public Prosecutor (V. T. ee Aiyangar) for Appellant ub pono 

‘ N. S. Mani for Respondent, 


` R.M. 


Govinda Menon and Basheer Ahmed Sayeed, FI -Ramanathan v. Chinna 

16th January, 1953. Nanjunda Goundan. | 

| A. A. O. No. 525 of 1952. 

Civil Procedure Code (V of 1908), Order 21,. rules 2 and 35—Decree for. possession 

of ovali property—Satisfaction of decree—How effected —Order af Court recording `. 
satisfaction —JNecessity. 

When once a decree-holder by means of a certificate i in a money decree informs 

tlie Court that he has received Satisfaction of the amounts due under the geere 


\ "s x . K F ' . P 
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then despite the fact that-the-Court has not bestowed its thought and put its ‘seal 
of such satisfaction as being recorded, it will not be permissible to allow the decree-: 
holder later on to execute the decree on the ground that the Court has not recorded | 
satisfaction of the decree. | ~ i B bons » ex 
* ^ (1918) M.W.N. 507 and 98 I.C. 698, followed: (1947) 1-M.L.J. 270, distin-: 
guished. ‘ . . i : a E t 
^ 7" Order 21, rule 2, Civil Procedure Code, does not apply to'cases where there^ 
are other reliefs.than the payment of money. ‘ j 


I.L.R.. 49 Mad. 716, followed. 


E 


There is no provision for recording satisfaction of a decree for delivery of ` 
property except under Order 21, rule 38, Civil Procedure Code and that will 
` come into force only where the Court has ordered delivery by a warrant issued to 
' the bailiff and if such a procedure has not been followed it is open: to the decree- 
holder to apply to the Court for putting him in possession of the property. 


Case-law discussed. . 2 ; 
C. A. Vaidyalingam, G: R. Jagadisan and A. N. Nanjappa for Appellant. | 


A T. M: Krishnaswamy Aiyar, K. S: -Champakesa Ayyangar, S. Thyagaraja Aiyár and . 
N. Vanchinathan for Respondent. 4 7 A [n 


RM. | M: prol. Appeal . dismissed. 
Rajemannar,C.FJ.and The Vishakapatnam Co-operative Motor Trans- 
Venketarama diyar,- F. ' FX . port, Ltd. v. Bangaru Raju. 
21st January, 1953. Eos L.P. As, Nos. 6, 52 and 146 of 1952, 


Motor Vehicles Act (IV of 1939), section 44 (2)— District Collector ex-officio president 
of a co-operative society—Saciety applying for permit—Membership of R.T.A.—Validity of 
orders, . 2 P i of ox VS 

The District Collector of a District is not disqualified from being appointed 
as a member of the Regional Transport Authority under section 44 (2) of the Motor 
Vehicles Act merely, because he happens to be the ex-officio . president of a co- 
‘operative society, which applied for issue of a bus permit. S 


One of the great principles of civilized jurisprudence which is a part of the law 
in Britain and. which has been adopted in this country is that no man shall be a 
Judgz in: his own cause. Closely allied to this principle is the other salutary pxinciple: 
that it is of fundamental importance that justice should not only be done but mani- . 
festly and undoubtedly seem to be done. The.combined result of these two well- 
established principles “is; that irrespective of the possibility or otherwise of actual 
partiality being proved, the constitution of a tribunal entrusted with judicial or ; 
quasi-judicial functions is deemed to be bad if and when it deals with any case in .- 
whicà it can be said that one of the members of that body is among the suitors or , 
litigants before the body. (Halsbury’s Laws of England, 2nd Edn., Vol. IX, p. 883, 
et sec.) AIR. 1952 All. 74 and (1953) S.C.J. 31, distinguished. à 


..Ihe Government Pleader, (P. Satyanarayana Raju) for Appellant in L.P.A. 
No. 52 of 1952 and Respondent in L.P.A. Nos. 6 and 146 of 1952. 
"à 


. D. V. Reddi Pantulu and U. Somasundarani for Appellant in L.P.A. Nos. 6 and - 
. 146 of 1952. ie zi 


The Advocate-General (V.: K, Thiruvenkatachari), M. K. Nambiar, C. F. Louis, 
ao. Sundaram Aiyar, D. Narasaraju,, K. B. Krishnamoorthy, K. Mangachari, T. K: Raja- ` 
gopalan and S. S. Rajagopalan for Respondents. "uw 
. 6 oe * - ur e f ? ' 


RM Lan F unte apr ' | Appeals dismissed. - 
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^ Subba Rao, F. "ta ‘ _Sanyasappanna v. Appalaswami, 

18th November, 1952. A.O. No. 122 of 1951, 

-Madras Agriculturists Relief Act (IV of 1938), section 9-A Aas of. 

To get an-exemption under section 9-A (7) of the Madras ‘Agriculturists Relief 
Act a person should have acquired a title-to the equity of redemption by a transfer 
inler vivos from another person who in his turn acquired a right to the same by one 
‘of. the modes mentioned, namely, succession, survivorship, court-sale, etc. The’ 
transdction to be hit by the section should have been a transfer inter vivos from the 
original mortgagor between the two dates mentioned. The clause would not apply 
if the transfer effected between the dates is from a transferee from the original mort- 
gagor prior to 3ofh September, 1937. 

- E. Venkatesam and E. L. Baghiratha Rao tor Appellant. 

`C- V. Dikshitulu for Respondent: 


"R. M. : ———— 
Mack and Krishnaswami ditus FF. E Venkataramayya v. Venkataramappa. 
25th November, 1952. . Appeal No. 20 of 1949. 


Hindu Law—Foint Jampana business of a member—Gains of —Adequate 
nucleus —What is. 


: If a member of a Hindu joint family v who was given a certain sum from the 
joint family funds and who goes out of the family in the sense of leaving the family 
house and starts a business of his own individually or in partnership and by virtue 
of his ‘exertions he prospers in his business and acquires properties it will not be 
justifiable to hold that either the business or his properties would be'joint family 
properties. The trend of judicial opinion has been as far as possible to recognise 
properties acquired out of the individual exertions of a member of a joint family 
to be his self-acquisition. : 

If a member of the family is inclined to start a trade and for that purpose he | 
gets assistance by way of a contribution from the joint family funds without any 
further assistance from the joint family and goes and starts a business and acquires 
properties it is reasonable to extend-the principle of Hindu Gains of Learning Act 
(XXX of 1930) to such a case. "There is rio real distinction between the cases of a 
member getting himself educated out of the joint, family funds and employing 
himself somewhere earning and acquiring properties and a member getting a cash 
contribution from the family and starting a trade on' his own account. Unless it is 
shown that the joint family did not stop with the contribution but continued to 
take interest and the business was subsequently carried on with the assistance of the 
joint family it should not be held that the business i is a family business. 

P. Sgmasundaram for Appellant. 


T. S. Narasinga Rao and M. Balachandrudu for Respondents. 





R.M. . — Appeal allowed. 
Rajamannar, C. f. and l “Suryaprakasa Rao v. Venkatarajü. 
Venkatarama Ayyar, F. f 2 : Appeal No. 607 of 1949. 


18th December, 1952. 


Transfer of Property Act (IV of 1882), section 58 (0) Proviso—Applicability— 
Sale with an agreement to reconvey—Agreement not embodied in the document of sale—Sale or. 
mortgage by conditional sale—Construction. — * 


If a Court comes to the conclusion that an ostensible sale taken along with an 
agreement is not in reality a sale but only a mortgage then it follows that the mort- 
gage is a mortgage by conditional sale. It could not be any other kind of mortgage 
or even an anomalous mortgage. (1946) 1 M.L.J. 342, followeG. | A.I.R. 1934 
Nag. 18, dissented from. A.I.R. 1931 Bom. 371, considered. 

The word * deemed ’ in the proviso has evidently been used because ostensibly 
the transaction is only a sale. When the condition. of reconveyance is embodied 
in the same document it is open te the Court to hold that what purports to be a sale 
is really a mortgage. Then it can be said that? the sale is ‘ deemed "to be a mortgage. 

NRC : 
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- What the proviso says is that when the condition is not embodied. in the same docu- 
ment in no case-shall a sale be deemed to be a mortgage. 

à P. M. Srinivasa Aiyangar for Appellants. 


1 


- ; Kasturi Seshagiri Rao and. Kasturi Sivaprasada Rao for Respondents... i ye 
2 „RM. . ; ———— : . Appeal dismissed.’ 
. ` Subba Rao, T... ' +» + Lakshmi Ammal v. Thangavel Asari. 


5th January, 1953. T ue _ S.A; No. 531 of 1949. ^ 
- Hindu Widows’ Re-marriage Act (XV of 1856), sections 2 and 5—Hindu widow— , 
Re-marriage—Forfeiture of husband's. property—Scope of. > i 


` H 


` *A combined reading of sections 2 and 5 of the Act indicates.that the forfeiture’ 
of the property by a widow on re-marriage is only confined to the’ category of cases: 
detailed in section 2. Under section 2 she forfeits her rights only in her husband's 
property which she is entitled to by way of maintenance or by- inheritance or by 
virtue of any will. The interest conzemplated by the section is confined or limited 
` to her lifetime. The section will not apply to the absolute interest legally acquired 
by the widow. (1946) 2 M.L.J. 377, relied on. a te Cet ‘ 
K. S. Sankara Ayyar and V. Sundaresan fot Appellants. 


_ , R, Ramamurthi Ayyar for Responcent. ` l 4 AA eS 
‘ RIM. "INE . r ; ~ Appeal allowed. 
Govinda Menon and Basheer Ahmed Sayeed, 77. , Annaswami ‘Mudaliar v... 


- * agrd January, 1953.- - Ekambari Ammal. 
dte ae T A.A.O. No. 29 of 1952.. 
Civil Procedure Code (V of 1908). sections 151 and 153— Court acting under inherent . 
powers—Orders not appealable—Different provision of law also mentioned in the petition.’ 
` additionally—tf would-make the order appealable—Practice and procedure. 3 
. When a provision of law cannct have any kind of application to a particular 
proceeding by the mere fact that it is stated ih the petition it cannot be.said that 
such a provision will be applicable.: ; dcc 
‘Where the lower Court, has invoked the inherent powers vested. in it and ‘sets’ 
aside an order it is an order passed under section 151,: Civil Procedure Code and ` 
no appeal lies from such an order.to the High Court. The mere fact that in the . 
petition before the lower Court the petitioner has also mentioned Order 23, 
R. 3, Civil Procedure Code, as applicable to the case, which provision is clearly: 
. inapplicable to that case, the order does not become appealable. ` H 


. A, Sundaram Ayyar for Appellant., ` `, l 
S. Muthiah Mudaliar and ChockaEngam for Respondent. ` 


RM. . oo an _ Appeal Ysmissed. 
Subba Rao and Panchapakesa Ayyar, FF. State of Madras v. Srinivasa’ Ayyangar. 
28th January, 1953. , S.C. C.M.P. No. 10596 of 1952. 


Constitution of India, (1950), Article 133—-Leave to appeal to Supreme | Court —Subject- 
matter of small $alue— Question of law cf sufficient and general importance— Practice, ` 7 
In cases where the Court thinks that a case is a fit one for consideration bythe 
Supreme Court, but that i£ would not be right to call upon the respondent whose 
financial interest in the matter is small to incur the risk of the costs of the appeal, 
the orily course open is to refuse leave and. leave the appellant, if so advised, to 
apply to'thé Supreme Court. In such cases it is safe to refuse leave, stating: that 
_ the point in issue appears to be one of general importance but not of suffi- 
cient importance to the proposed respondent to warrant the Court in putting him to 
the expense of an appeal to the highest tribunal. But where the applicant is 
prepared to be liable for the costs of the respondent in any event, leave may be 
granted. ` A BA gan NE ; xD E 
The Government Pleader (P. Satyanarayana Raju) for Petitioner. 
’ R. Kesava Ayyangar and K: Parazaran for Respondent. | a 
. R.M. ves - si Ed : 





Leave granted. 
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Ghief Justice and >> . f Abdul Aziz and Sons v. Subramànyan.; 
Venkatarama Ayyar, J. l . Ref, Cases Nos. 33, 39 and 40 of 1951,, 
2nd January, 1953. " S a . P: 

Vegetable Oils and Oil-cakes (Forward Contracts Prohibition) Order (1944)-—Clause 
4-—If void—Defence of India Rules—Rule 81 (2Y—DPowers under—lf exceeded. e 

None of the provisions of the Vegetable Oils and Oil-cakes (Forward Con- 
etracts Prohibition) Order, 1944, is void or ultra vires. Clause 4 of the Order does 
not go beyond the power conferred by clauses (a), (b) and (f) of sub-rule 2 of 
Rule 81 of the Defence of India Rules. The regulation or prohibition is only in 

respect of distribution and disposal ‘of articles or things. The provision for 
payment of difference on the basis of the rates fixed by the Government may be, 
viewed as incidental or supplementary to the total prohibition under Rule 81 (2) 
(f) of the Defence of India Rules. . . d Ins E E 

« A.L.R. 1951 Nag. 320 dissented from. it ot 

The Government Pleader (P. Satyanarayana Raju) for the State. 

M. S. Ramachandra Rao and M. Krishna Rao for Applicants. Pak 

D. Narasa Raju, K. B. Krishnamurthi and T. R. Srinivasan for Respondents. . 

R.M. . i ————— Reference. answered. 
Krishnaswami Nayudu, F. : : Sidda Setty v. Muniamma.' 

8th January, 1959. A.A.O. No. 405 of 1950. 

. Hindu Married Women’s Right to Separate . Residence and Maintenance Act, (XIX 

of 1946)—Section 2 (4) and (7)— Marries again '— Justifiabie cause *— Meaning of. | 

On a proper construction of the language in clause (4) of section 2 of Act XIX 
of 1946, the words ‘ marries again ' could only refer to a future marriage, that is, 
marriage after the Act. This will be a reasonable.and natural construction to be 
put upon the words without doing violence to the language or even to the spirit 
of.the Statute and the language does not admit, of any ambiguity and is plain. - To 
do otherwise would be to lead to inconvenient and unjust results which should: 
always be avoided in judicial interpretation ofthe words of a Statute. (1950) 1- 
M.L.J. 63, dissented from. , ' : 

The use of the general. words ‘ justifiable cause’ in section 2 (7) following: 
specific cases in ‘clauses (1) to (6) though need not be confined to matters which 
arise from the cases mentioned in the other clauses, could not, however, be extended. 
so as to bring within it any and every cause however trivial and inconsequential. 
The words ‘justifiable cause’ may receive the plain and ordinary meaning and 
no limitation may be imposed upon them, The contingency of the incompati- 
bility of two wives living together is. already provided for under the Act and a. 
further extension of the principle covered: under clause (1) could not be'sought for: 
under the general words ‘justifiable cause’. : nes 

* Jwstifiable cause’ must be some cause which should be considered to be real 
and serious by reason-of which the position of the married woman becomes. miser- 
able and cannot be invoked for temporary bickerings that are of a fleeting nature. 
Sentimental incompatibility of a woman with the husband cannot be treated as 
‘ justifiable cause’, — ` 

K. K. Gangadhara Ayyar for Appellant. 


. 





S. Sankara Ayyar for Respondent. » MO 
RM. TM ——— . Appeal allowed. 
Satyanarayana Rao and Balakrishna Ayyar, jj. à Srinivasan v. Rangachari,, 
. 12th January, 1959. Appeal No. 599 of 1949. 


. Hindu Law—-Debts— Pious obligation—Suit by an endorse of a promissory nole against. 
the father—Sons could not be impleaded—Execution of decree—Whether son's share could be 
seized. ZEN i : 

It is no doubt true that in a suit by an endorsee of a promissory note against the. 
maker of the promissory note, the father of a Hindu joint family, no decree could: 
be made against the son as the-plaintiff, who is only.an endorsee of the promissory 
note, is not an assignee of the debt in respect of which the pious obligation of the 
sons would attach ;, but the decree against the father, the maker; itself constitutes. 
a debt which could be enforced in execution against the shares of the sons as well, 
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by féason of thé pious obligatiófi of the sons to discharge the antecedent debts of the 
. father not tainted with illégality or. immorality. ; e. . 
N. R. Raghavachari for Appellants, 

- 8. V. Rama Ayyangar, P. S. Srinivasa Desikan, D. Ramaswami Ayyangar, P. R. 
Varcdarajan, K. Kalyanasundaram, T. K. Sundarachari and K.. Satyanarayana for Res- 
pondents. : 

Bamaswami, T. . - ' Panchayat Board, Gundugolanu v. Nagamma. 
12th January, 1953. 6 , < S.A. No. 978 0f 1949. 

' . Madras Local Boards Act, (XIV of 1920)— Section 225—Srope—Leny of tax by local 
autheritp— When can be challenged in Civil Court. E ` 
'" ! Section 225 of the Madras Local Boards Act should be limited to suits for com- 
pensation or damages. A suit for refund of tax paid under protest is not governed 
by section 225. ` 2 f A 

, Tf the objection to the imposition of a tax by a local authority goes to the root 
and the- imposition itself is beyond the powers of the local authority, a party may 
coms? to the civil court and challenge the validity of the imposition. ‘The ‘courts 
can interfere in all cases where the provisions-of the Act, under which the statutory 
body:is created, are not complied with in substance and effect. 

Case-Jaw reviewed. 
- Y. G. Krishnamurthi for Appellants. 
„N. C. V. Ramanujacheri for Respondent. 
R.M. m ———— ; Appeal allowed. No leave. 
|  Paghava Rao, J. ; À Madhavi Amma v. Nallammal. 
16th January, 1958. ` ME - C.R.P. No. 1807 of 1952. 
Madras Buildings (Lease.and Rent Control) Act, 1949—( Amended by Act VIII of 
1951)—Sections 9 and 12-B— As if it were a decree’—Meaning of —Power of revision 
, under—Existence of a remedy by a separate suit—If a bar. 
` Merely because the order for eviction by a Rent Controller is to be executed 
as if it were a decree by. the Civil Court, it does not follow that the proceedings 
which have given rise to the order for eviction can be regarded as a regular suit 
to which the ordinary procedure of trial of suits under the Civil Procedure Code 
becomes applicable. The order of eviction may well be executable as if it were 
a decree but the supposition is that it is not a decree excepting so far as the executa- 
bility is concerned. - | " 
As section'12-B of the Madras Act XXV. of 1949 provides for the revision 
of an order under section 9, the High Court cannot refuse to consider on the merits 
a revision on the ground that a remedy by way of separate suit exists under Order 
21, rule 105; of the Code of Civil Procedure. s. 
- M. S. Venkatarama Apyar and S. Viswanathan for Petitioner. 
X. Vaitheeswaran for Respondent. 


(RM : 
Ramaswami, F. - _In re : Venkataswami Ayya. 
19th January, 1953. : 2 Cil. R. C. No. 614 of 1952. 


DE : Crl. Rev. Pet. No. 510 of 1952. 

‘Stamp Act (II of 1899), Sections 27 and 64—Offences under—What amounts to— 
Onus of proof—Persons liable under. ML : 

As the law stands two courses are open, when a document is sought to be regis- 
tered on an under-valuation. First of all, if the Registrar either from his own in- 
formation or otherwise suspects that the valuation given is an under-valuation with 
inten- to cheat the Government of the, legitimate duty, he can ask for particulars 
from the party and if satisfied with its under-valuation, can refuse to register the 
document unless proper duty was paid. Secondly, in case where the document gets 
registered and the information is subsequently received that the valuation shown 
is an under-valuation and that the legitimate stamp duty has been intentionally 
evaded to defraud the State, it will be open to the Registrar to initiate a prosecution: 


under section 27 read with section 64 of the Indian Stamp Act. - 
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‘The bürdeh of proof is upon the prosecution to show affirmatively and satis. 
factorily that the terms of section 27 have not been complied with. Mere non- 
payment of a proper stamp duty does not make a person liable for prosecution 
under section 64 of the Act unless it is proved that he had an intention of defrauding 
the Government of its stamp revenue. Section 64 (b) is not restricted to the scribe 
of the instrument but is wide enough to reach and punish the person who is in truth 
the author of the deed and is responsiblé for it though he writes the deed through 
the hand of another. It is not correct to say that a vendee of a sale-deed will never 
be liable under section 64 (a) or (b) and that the executant of the document alone 
will be liable. | $ 

Case-law discussed, 

K. V. Ramaseshan for Petitioner. i 


The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 


R.M. ———— Revision allowed. 
. Ramaswami, J. Dowlatu v. Deputy District Transport Officer. 
19th January, 1953. Crl. Rev. C. No. 673 of 1952. 


Criminal Procedure Code (V of 1898)—Sestion 197—-Prosecution under— Nature of. 


Where a public servant, purporting to discharge his official duties does an 
unlawful act for which he is prosecuted, the question of sanction would arise only 
if it is found that the acts committed by him were in discharge of his official duties. 
It is not a pure question of law but a mixed question of law and fact and has to be 
decided after investigation and cannot be short-circuited by summarily throwing 
out the complaint. According to the plain words of section 197, Criminal Procedure 
Code, it deals with cases where a public servant acts or purports to act in the dis- 
charge of his official duty and the section will afford no protection where the acts 
complained of plainly fall outside of duty or purported duty of a public servant. 
In such cases no sanction is required for prosecution. : 


V. V. Raghavan and D. L. .N. Raju for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 
R.M. — Case remanded. 
Ramaswami, F. . Natesa Udayar v. Kanakasabai Udayar. 
21sl January, 1959. ^"... Crl. Rev. Case No. 715 of 1952. 
i al Procedure Code (V of 1898)—Section 250—Scope of—Compensation—When 
allowed. 





It is no doubt a very salutary provision of law that is embodied in section 250, 
Crimi»al Procedure Code. It is meant to serve as a check on propensities to rush 
to court recklessly or to level accusations against innocent people knowing or having 
reason to believe they are innocent. It is not, however, to be used indiscriminately. 
as to be a check on legitimate complaints which may be difficult of proof owing 
to some reason for which the complainant may not be responsible. 


A Magistrate has jurisdiction to hold, after full enquiry, even after framing 
charge against an accused, that the charge is frivolous and vexatious. But where 
a Magistrate considers the evidence sufficient to justify the framing of a charge and 
subsequently changes his opinion he must give reasons for so changing. 

Padmini Raghavan for the Petitioner. 

The Public Prosecutor (V. 7. Rangaswami Ayyangar) for the State. 

R.M. : : ——— Revision allowed. 

Mack, F. . Ramayya v. Venkatachallamma. 
22nd January, 1953. f A.A.O. No. 15 of 1950. 

Arbitration Act’ (X of 1940)—Sestion 47—Proviso—Scope. : 

Prima facie section 47 of the Arbitration Act governs references to arbitration 
by parties in a pending suit without reference to or knowledge of the Court. The 
Act does not provide for arbitration in pending suits except through Court. Accord- 


24 d - 
ing to the Proviso to séctian 47,.an award-on the footing of an arbitration in a pending 
suit may only form the basis of a decree by consent. | : UC 

Where in a private arbitration in a pending suit without the knowledge of the 
Court, arbitrators begin to differ from each other, give each other the lie, if not begin 
to quarrel with each other, another dispute is.in consequence created and the only 
course is for a Court to ignore the arbitration and decide the suit on its merits. 

B. V. Ramanarasu for Appellant. IN : 

M. S. Ramachandra Rao and M. Krishna Rao for Respondents. 


“R.M. = 
Subba Rao, J. ` | Meenakshi Ammal v. S. R. M. 
23rd January, 1959. . j Manickam Chettiar. 


l Appeal No. 32 of 1948. 
Transfer of Property Act (IV of 1882}—Section 63-A— Mortgagee—Right to improge- 
ments or costs— Maramat’—If includes. reclamation operations. 
` kf there is no contract to the contrary within the meaning of section 63-A (1) 
of the Transfer of Property, Act the mortgagee in possession will be entitled either 
tothe improvement, effected by him or in case the improvement is not severable 
. from-the land, to its cost. : : s 
L.L.R. (1947) Mad. 411 : (1946) 2 M.L.J. 322, followed. 
The word * maramat ' is comprehensive as to take in reclamation operations 


also. 
“M.S. Venkatarama Ayyar for Appellant. 
B. Sundaralingam for Respondents. . 


R.M. l — 2 Appeal dismissed. 
Raghava Rao, J. 1 : Koyan v. Rajammal. 
goth January, 1959. h C.R.P. No. 1054 of 1952: 


Court-fees Act (VII of 1850)—Schedule I, Article I—Scobe of— When applies. 

A written statement pleading a set-off, whether legal or equitable, must bear 
court-fee whether the set-off is tantamount to an extinguishment of the plaint claim 
or to a partial reduction ofthe plaint claim. Where the written statement on its 
allegations refers to the payments which will have the effect of either extinguishing 
or reducing the suit claim as payments which in law must be held .to be in the 
naturz of payments to the plaintiff himself, the defendant is not under an obliga- 
tion t» pay any court-fee on that amount although when he fails tó prove the légal 
effect of the payments in question to be that of payments to. the plaintiff himself, 
the plea of the credit claimed by the defendant on the foot of payments may have 


to fai. 


. ` C. K. Viswanatha Ayyar for Petitioners. "E i é 
C. S. Swaminathan for Respondents. ; "E 
z Ragrava Rao, 7. Vo. d Chockalingam Chettiar v. Alagammai Achi. 


grd February, 1953. : l : C.R.P. No. 1279 of 1952. 
Guil Procédure Code (V of 1908)— Order B-A, rule 8—Applicability—Directions of 
Court—Scope of. f E ib 
Vihile where a person against whom a Third-party procedure is sought to be 
availed of is not already a party to the record he has to be impleaded on an appli- 
cation to be made for that purpose, it does not follow that the Third-party procedure 
canno: be availed of as against a person already: on: record. D 2 
The considerations governing the application of the Third-party procedure to 
any particular case are substantially similar to those considerations which influence 
the discretion of the court in impleading parties under Order r, rule ro, Civil 
Procecure Code. : i 
P. S. Chandrasekara Ayyar and P. S. Ramachandran for Petitioners. 
. - T. R. Srinivasan and 7* Ramalingam for Respondent. "m 


"n 
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Satyanarayana Rao, Je °. Pottiveera Raju v. Ambatti Abbayi. 
10th December, 1952. "m e | S.A. No. 532 of 1949. 
Madras Local Boards Act (XIV of 1920)—Section 160 (3) and section 3 (18)— 
* Road-side? and * Public Road’—Limits of. | m l | 
“The expression * Road-side " used in séction 160, sub-section (3) of the Madras 
Local Boards Act, 1920, must be understood in the light of the definition of * Public 
* Road” in section 3, sub-section (18) of the Act, as meaning the land which is on 
either side of the road-way up to the boundaries of the adjacent property. 


C. Rama Rao for Appellant. ` 
K. Bhimasankaram for Respondent. 


RM.. 3, | ——— c Appeal allowed. No leave. 
Venkatarama Iyer, F. | Balakrishnan v. Balasundara Gramani. 
28th January, 1953. S.A. No. 1158 of 1949: 


Hindu Law—Alienee of Hindu joint family properly —Right of partition —Allotment 
of the alienated property to the share of the alienor—Equities—W hen invoked. 
` An alienee,of property of a Hindu joint family should normally be, relegated 
to filing his own suit for partition and therein ask that in equity the alienated pro- 
perty might be allotted to his alienor's share. But in a suit filed by the coparceners 
for setting aside the alienation, they should be granted possession of the properties 
subject to these equities in favour of the alienee being worked out in an independent 
action. , 4 "un" " : 

M. S. Venkatarama Aiyar for Appellant. vs < : 

Respondent not represented. ; ' 


R.M. e ; ——— . Appeal allowed. No leave, 
Venkatarama Ayyar, F. ih | Mx Seshi Reddi v. Venkatasubbayya. 
2gth January, 1953. S.A. No. 1159 of 1949. 


Negotiable Instruments. Act (XXVI of 1881)—Section 51—WNegotiation by several 
fayees at intervals—Validity. ES : 
Section 51 of the Negotiable Instruments Act requires that where there are 
several payees of a negotiable instrument all of them should endorse the instrument 
in order to negotiate the same. The section, however, does not require that all 
‘of them should endorse at the same time.. 

LL.R. 24 Mad. 654 and 1922 M.W.N. 263, followed. 

. P. Babulu Reddy for Appellant. : 

K, Kotayya for Respondent. 


R.M. E "T Appeal dismissed. ` No leave. 


Satyanarayana Rao, 7. Kothari & Sons v. Krishna Rao. 
' grd February, 1953. | m. S.A. No. 784 of 1949. 

Limitation Act (IX of 1908), section 24 and article go— Period of limitation—Com- 
putation—How made. . 

The third column in article go of the Limitation Act must be read with the 
modification contained in section 24 of the Act. Under that section the period of 
limitation should be computed from the date when the injury resulted: The time 
from which period begins to run under the third column of article 90 of the Limi- 
SOROR Act can be extended by invoking the provisions of section 24 of the Limitation 

ct. | ` 

LL.R. 54 Bom. 226, 24 A.L.J. 550 and LL.R. 8 Pat. 776, followed. — . 

21 M.L.J. 453, dissented from. i f z 

R. Narasimhachariar for Appellant. — | 
v. P. C. Parthasarathi Ayyangar, for Respondent. . 

NRG 
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Basheer Ahmed Sayeed, ja 5 7 Thirukoilur Sri Viratteswarar Devastha- . 
- Ath February, 1953.7 . nam v. Ramanathan Chettiar. 
cH SEMEN . DU TRO OD C.R.P, No. 627 of-1952. 

Madras Hindu Religious and Charitable ‘Endowments Act: (XIX of 1951)—Sections — 
57. .and 93—Scope-Disputes under—Furisdiction of Civil Court—If ousted— Whether 
operates retrospectively... gy 0, et 1. DEN QUSE 
a Neither section 57 nor section 93 of the Madras Hindu Religious and Charitable, 
Endowments Act, 1951, would on a reasonable construction of the language. em- 
ployed therein, amount to an ouster of'the jurisdiction of the Civil Court. Merely - 
because a provision is made giving power to the Deputy Commissioner to. enquire | 
into disputes of the nature described in section 57 it is too much to say that the 
Civil Court has-lost.its jurisdiction to try suits in which such disputes arise.- - .. ` 
. Section g3 does not appear.to have any retrospective effect and iefers only 
‘to suits to bé filed after the new ‘Act came into force and probably such suits cannot 
be filed under this Act without exhausting the remedies provided in the-special Act. 


T. V. Balakrishnan for Petitioner. 5^ | ` i. eue GR. 
K. Parasurama Aiyar for Respondent. MSS EM 


-< RM: : : AD < E x Revision’ dismissed. 
. Krishnaswamy Nayudu, 37.5 =, E Raghavendra Rao ». Venkarnmal. . 


`- 6th February, 1953 


ln que ehe A.A:O. Nó. 68 of 1947. 

code of Civil Procedure (V of 1908) —Order XXI, rules 11 to 14 and 16. ` e 
"Once it is shown that'an execution petition by a transferee -decree-holder 
complied with the requirements of Order XXI, rules 11 to 14 and 16 of Civil- Pro- 
cedure Code, the effect or otherwise of :a ‘Succession certificate. not having. been 
produced along with the execution, would not be of consequence, since it is no- 
where said in the rules referred to, that a transferee decree-holder’s application 
should also be accompanied by the succession certificate when the transfer-is by 
persons who have become entitled to the decree by operation .of law. The want 
of-a succession certificate may “deprive the assignee decree-holder of the remedy 
. of the relief which he seeks in the execution petition. But it certainly cannot yitiate 
the petition itself as’there is nothing which says that a succession certificate should 

be filed along with such an application. < a a PARA, E ANG 


'- -C. A. Vaidjalingami for Appellant. © 7 | Kw potitur 
SO KS. Desikan for Respondent; ^ > Es e qn event 
WE ML oso UICE a du pee ee , Appeal dismissed... No leave. 


Rajamannar, C.F. and Venkatarama Ayyar, J.. ` ‘Meera Sahib v. Tharaganar & Bros. 
6th February, 1953. © . 4 - Writ Appeals Nos. 8'to-15 of-1953. 
Income-tax Act (AT of 1922), section 5 -(8)——Validity—Constitution of. India— 
Article 14. i ; Pose Bero or a 
There is nothing in.section 5 (8) of the Income-tax Aét which is inconsistent 
with the right guaranteed under article 14 of the Constitution. Ze 
.. M. R. M. Abdul Karim for Appellant. l a KAG 
= ORUM aaa —— ' l ~ Appeal dismissed. 
. Satyanarayana Rdo, Fs. ->p L7 257. v2: ~ Tikaram Prasad v. Manikyala-Rao. 
6th February, 1953. ; S.A. No.:1286 of 1949. 
(C V Hindu Law—Alienation of-joint famity property-—Proof of discharge of antecedent debt — 
` Recital in the document different-—Iftvitiatez the binding character of the tlienation.’ — ip. 
. » Where-an alienation of.property- of a Hindu joint family is made‘and it is‘proved 
that an antecedent debt of the father was in: fact discharged out of the sale price 
the alienation will be binding, as valid on the members of the: family.. Simply 
because in the agreement of sale a different’ purpose for the sale was intended or 
stated and was not,actually carriedrout it.would-not make-any difference; 7 ; 


- ALR. 1928 Mad: 450;distióguished.- °° ^. ase 
K. Krishnamurthi for Appellant. "LO NOCERE DINE 
Kasturi Seshagiri Rao and Kasturi Sivaprasada Rao for Respondent. . ~ |, 

. nan MC ob ae af. avin 


R.M. 


`` “Decree modified. 


. roux 


° S 27. 


Govinda Menon and Basheer Ahmed Sayeed, 7. , District Collector of Krishna 2, 

5th November, 1952. Pulavarthi Visvanadhan and others, 

A.A.O. No. 102 of 1948. 

Defence of India Act (XXXV of 1939), section 19— Principles of. fixing compensation— 

Interest on compensation when allowed. 2 . eg e 

Because section 19 (e) (i) of the Defence of India Act lays down specifically 

e that in making an award the arbitrator shall have regard to the provision of sub- 

section (1) of section 23 of the Land Acquisition Act 1894 it is impossible to contend 

that the provisions of sub-section (2).of.section 23 have also beer attracted. The 

‘specific mention of sub-section (r).excludes the application of sub-section (2). 
A.I.R. 1951. Bom. 72 at.page 79 followed. : DAE 


? „In eases of requisition ‘of property: where: the ‘compensation paid ‘is only-in the 
nature of damages for temporary requisition no interest on such amount éould 
be*awarded. But where the requisitioning is one of permanent acquisition and 
amounts.to conversion of the land into money the party from whom the property 
is taken away is entitled to interest on the value of the property not paid to him. .* 

AIR. 1950 Cal. 498 approved ; (1947) 2 M.L.J. 429 :-I.L.R.-1948 Mad. 567 
considered and doubted. 2 "x 


The Government Pleader (P. Satyanarayana Raju) for Appellant. `- 
V. V. Sastri, P. Somasundaram and P. Suryanarayana for Respondents. WAH 


ad Lid 


R.M. oo . - Decree:mod;fied. 
Raghava Rao, Ff. ^ ^ AZ Shacomraj Poonamchand ». 
28th January, 1958. Ponmuru Venkataratnam Chetti. 


C.R.Ps. Nos. 1678 and 1789 of 1952. 
Madras Buildings (Lease and Rent Control) Act (XXV of 1949), séction 7 (2); Proviso 
and section 9—Amendment—Scope—City Civil Court acting as court of execution—ZIf can 
go into the question of the wilfulness or otherwise of the default. ‘ . "E 
An execution proceeding under section 9 of the Madras Act XXV of 1949 
will be governed. by the Amending Act VILI of r951 if it had come' into force by 
then. An objection to the executability of an order of the Rent Controller (order- 
ing eviction of tenant on the ground of default in payment of the rent under the 
original Act) on the footing that the default'is not wilful as per the-amended provi- 
sions of the Act can be entertained by thé executing court 2 ' ; 
(1952).1. M.L. J. .628 followed. 
P. S. Kodandapani for Petitioner. A. BE $e MA 
C. A. Vaidyalingam, T. Venkatadri, K. Ramachandra Rao and P: Venkataswaini for 
Respondents ~*~" 0 oom eee: aa NG p RO E: 
R.M. -— 51.  t777 *.— Case remanded: 
Satyanarayana Rao, F. - , Venkataramanacharya v. Lakshmi ‘Devi. 
29th January, 1953. E i l 


t 





Ss eee Es nete oe S.A. No. 947 of i949. 
. Transfer of Property Act (IV of. 1882), sections.59 and 100—Charge on immoveable 
property if amounts to an, interest in immoveable property. F ee M 
. . A charge created on certain. immoveable properties ` for a specific, amount 
does not create any interest in the” immoveable property unlike a mortgage and 
any assignment of the rights to recover an amount with à charge on the properties. 
does not amount to a transfer of an interest in the immoveable property. It is no 
doubt true that a charge could be “creatéd’ in writing by a registered document; 
That is because of the specific language of section 100 of the Transfer of Property. 
Act which attracts the provisions contained in section 59 of the Trausfer of 
Property Act and not for themeason that a charge creates any interest in the 
immoveable property. E: al Lcd ME 
T. Krishna Rao-for Appellant. ood 
Dé. Srinivasa Rao/for Respondent... ps s? 


dex Pagagan a a D ig 
R.M. So ee Cee.) Appeal allowed:,. No-leave: 
NRC ‘ 


à ; ` 
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- Satyanarayana Rao, 7. ` S . Masulipatnam Municipal Council v. 
_ 4th February, 1953. f - The Brindavan Talkies. 
ENS S S.A. No. 993 of 1949. 


. "Madras District Municipalities Act (V of 1920), szclions 129 and 131—Explanation— 
Supply of water for domestic consumption —Doméstic: -orsumption and use—What amounts 
© .to— Tests, ; : f ] 

“The language of section 131 of the District Municipalities Act indicates thate 
: the essential test is the user and the nature of consumption of the water to deter- 
-mine whether or not it is a domestic consumpt-on and.use. The nature of the 
úsèr 'and consumption is the deciding factor: Ir oxder to make the user a non- 
domestic use for purposes of trade or business the water must be used as a raw material 
for the purpose of the trade or business as in “he case of persons carrying on ` 
, dyeing business or running a laundry and so on. : 2E "E 
| ız The mere fact that for purposes of trade.or business people go to a particflar 
“premises or reside there and utilise the^water would not make the user a user for ` 
trade or business. ' The test is to'see whether the ver is a domestic user or not with- 
out reference to the premises to which the water -s supplied and without reference ` 
to the persons who use it. woo . 2c , 
Case-law discussed. x, fne un 
K. Kuttikrishna Menon for Appellant. . i 
75D. Narasaraju and K. B. Krishnamurthi for Resoondent. m 
"| RM. kan g —— Appeal dismissed. No leave. 
Satyanarayana Rao, J. ` , Jlamussan Haji v.'Subrama Iyer. 
` 4th February, 1953. EA S.A. No. 925 of 1949. 
- Evidence Act (I of 1872), section 116—Estofoel—Landlord and ienánt— Tenant 
when can set up title against the landlord —Payment of rer-t to the person whose title has ceased— 
Effect. ' : zc i < 
?'' The estoppel as contained in section 116 of tae Evidence Act between a land- 
' lord and.tenant is during the. continuance of th- tenancy and the prohibition is 
against the tenant from denying the title of the lardlord as it stood at the- beginning 
of the tenancy. If, however, the title of the "landlord had determined during the 
tenancy or if there wasan eviction by title paramount or even if . there was no 
actual eviction by paramount title, there was thr-at of such eviction coupled with 
attornment to the paramount title-holder by the tenant, it is open to the tenant 
to show that the landlord has no title at a point-ot time subsequent to the inception 
of:the tenancy. If the tenant continued to pay rent after the cessor of the title of 
the lessor, such a payment is of no legal effect ard is ineffective to revive the old 
tenancy.or create a new tenancy. p : 2 s 
-M. K. Nambiyar and V. P. Gopalan Nambiyar for Appellant. | fg 
B. Pocker and V. Balakrishna Erady for Respondents. i : " 
RM, >’  ———— Appeal dismissed. 
Mak, ja ^ ^ - ^U . Rangeswami Naicker v. Janaki Ammal. 
5th February, 1959. : A.A.O. No. 275 of 1950. 
. Hindu Law—Widow’s right of maintenance—If restricted to properties charged under a 
decree—When can Gourt refuse to execute against other properties of the joint family—Practice 
Stay order by High Court vacated—Lower Court shoulc proceed with the case. ° ` e 
` Tt is settled law that the right of a Hindu wow for her maintenance cannot 
be confined to property charged with her maintenance and that she need not exhaust 
it all before she can proceed against other properties belonging to.her husband's 
joint family. NS ae 
~i '1992 M:W.N. 1200 followed. : : 
1f a judgment-debtor can satisfy the executiag court that the decree-holder 
is acting in mala fide collusion with one of the other judgment-debtors in execution 
against him only the executing court would be perectly entitled to refuse execution 
in a'case such as this until the charged property ha: been exhausted. i 
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Asa general practice, when a stay petition arising out of a C.M.A. or C.R.P. 
is dismissed there should be no need what-so-ever for a stay in fact to operate during 
the pendency of the main matter. "The lower, Court should retain sufficient papers 


‘in their possession to proceed further with the execution. or any other matter, stay, 


as regards which has been dismissed by the igh Court, pending the disposal of the 
main appeal or petition. 
? M. Krishna Bharathi for Appellant. ' 

S. T. Srinivasagopalachari and S. V. Fenkatasubramanian for Respondent. 


R.M. : ——— : Case remanded. 
Balakrishna Ayyar, F. Gopalan v. Kanaran. 
5th February, 1953. S.A. No. 1029 of 1949. 


Transfer of Property Act (IV of 1882), section 53-A, Proviso—Scope of protection 


afforded under—Notice—What amounts to—Manner of getting notice—If material — Payment 


of money—When sufficient to constitute part performance. 

The Proviso to section 53-A of the Transfer of "Property Act is intended to protect 
persons who in actual truth and in fact have no notice of the interests of a contracting 
party. But when actually as a matter of fact they have such notice, the informality’ 
of the manner in which they acquired that notice or information does not appear 
to be material. The main thing is that the transferee should know. It does not 
matter how he knows it. So long as it is credible information, which a person of 


ordinary prudence will take notice of, he will be bound by it. Payment of money. ° 


may also be sufficient to constitute part performance and will be sufficient com- 


pliance with the requirements of section 53-A of the Transfer of Property Act and f 


such payment can be treated as an act in furtherance of the contract. 


M. K. Nambiyar for Appellant. 
D. A. Krishna Variar and M. Sekhara Menon for Respondents. 


R.M. 2 r . Appeal dismissede 
Raghava Rao, F Chellammal v, K. T. A. Abdul Rahman: 
5th February, 1953. . Rowther. 


G.R.P. No. 229 of 1951. 


Court-fees Act —Suit Jor partition of lands, in Dharmasanam village and for declaration 
of joint right in certain impartible items—Mode of valuation—Furisdiction. 

In a suit for partition of the plaintiff’s share in a Dharmasanam village; the 
value for purpose of court-fee and jurisdiction must be ascertained with reference 
to the plaintiff's share of the items. This is on the analogy of partition suits in which 
the share of the plaintiff is held to matter. Where the plaintiff has also prayed for 


declaratfon of his joint right in certain porambokes incapable of partition, his: 
relief is not capable of valuation as in the case of temple or such other trust proper- | 
ties. Where the land itself being impartible and communal property not capable ' 


of valuation the existence of trees on the land and which has a particular money 
value, cannot affect the question of valuation of the suit. 


(1947) 1 M.L.J. 112; 45 MLJ. 274 : L.L.R. 46 Mad. 782 (F.B.) and 67 Me: 
688 referred. 
R. Kesava Ayyangar and K. Parasaran for Petitioner. 
The Government Pleader (P. Satyanarayana Raju) and U. Wana sundarari for 
Respondents. 


R.M: i ta o Revision allowed: 
Mack, F. Ponnuswami Gounder v. Rangaswami. 
6th February, 1953. A.A.O. No. 21 of 1950* 


Workmen's Compensation Act (VII of 1923), section 2 (1) (a) ==" Dependant: 


wholly or in part ”— What constitutes. 


' Whether: a person is partially’ end on the earnihgs of a deceased work- 


man is a matter essentially of fact to be decided in the circumstances of each case. 


| 
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No general, principle DE law: could be laid down to cover -6ases,-even of. a similar 
nature. oe : 


E 2: MEJ. 496 diseated ono : « f l NE 3s 
= ODS. Krishnamurthy ‘Ayyar for Appellant. . DEDE 


I R Kiishnáswami ‘Ayyar fór Resporidents. ; PRESA: 
RM. . Rec X Appeal dismissed, , 


Rajanannar, C.F. and Venkatatama Appar, F s © Sabulal Saheb v. 
om "February, 1953. vn . ‘State of Madras. 
DN PE Wirit Petition No. 595 of 1952. 


. ES Vehicles Act (IV of n section 60 (1) (a) and ‘Rule 160- C—Scope— 
em V. : 

According to the earlier:rule 160-C of-the Motor Vehicles Rules, there can be 
no breach: of condition .of a Jicénce, when on the date of an. order. passed . untler, 
E 60 of the Act the tax had been paid (vide new nue) ae 

-3-1 Chengalvarayan.. for. Petitioner. Dil te ha 
: “The Advocate-General * (Vink. Tiruyankatachari), ‘and the Government Pleader 
gi ‘Satyanarayana Raju) for Respondent, 
aR. 


— . - |- Order quashed: 
Rajamannar; G và and Venkatarama Ayar, Teck -Rojal Calcutta Turf Club v. 
MC n TOR February, 1958.. Lii. URL ub V. K. T. Raman Menon: 


- ` O.S.A. No. 10 of 1952. 
De Ue) Pateni (Matii + Clase eS pion Olas refusing or allowing inspection: 
` afzdicuments under the gard Side idi d Madras. High Co»rt—If a ugue Hune. 
. an appeal lies. cs A 


tierifore no Ce Iies &oni it. On principle there is no difference even if the 
. orden allows inspection, .. "EL , 


©. 523M.L.J. 152 and LL.R. pm Mad. 1 followed. 


: CMásrs: “King and Partridge, im Pret: G. John Arthur. and C. K. Vedachalari 
or. Appellant." 


S, a E for Respondents, 3 = . V. 22335 
HORM.” "4 a T UE Alea dismissed. 


Gütinda "Menon, git "a FOU i » Subbu Lakshmi: Ammal v., 
1 (ath February, 1953. jer j | Venkateswara Ayyar. 


D C.R.P. No. 619eof 1952. 
ares "Stamp Act. (II of 1899), . “ston 33-and Schedule J-A—Agreement to fay maintenance 
under Hindu Law—If secures an annuity—Impounding—Necessity.. 

sira document, which is. only an agreement recognising the pre- isine aight 
Em the Hindu Law of a wife to be maintained by the husband and which fixes: 
3 thé:. amount of maintenance payable to the wife, no auton of any annuity 
_arises' and there is no nécessity to impound the same. 

T. R. Ramachandran and R, Sitharaman for Petitioner. . 

; The Government Pleader, (È. Satyanarayana Raju) for Renda 


=- v 


‘RM. ` acri Revision allowed. . 
ies and, Chandra Reddi, FF. | __ Ethirajan v. Commissioner.of Police.. 
^C 19th February, 1953. | Crl. Mis. Pet. Nos. 9o and gi of i953. 


Preventive Detention, Act- GV ‘of 1950), section 7 and Constitution of India, Article 

22 $18) Grounds of detention sent in a language which detenu could not understand —Sufficiency: 

—Si.bséquent-translation—If: could curé the defect’ if anj— Insubordination: in 2 police cam 
T constitutes a threat to public peace under the Act. 

 Quacre.— —Whether the ‘drafting of :the-grounds*of NA m English which jas 

gia Ee ‘a detenu. doés not “understand, amount to a denial of the “ -earliest opportunity: 


- , . » 2 g1 
of making a representation against the order of detention” within the meaning. of Article 
22 (5) ofthe Constitution of India ? DM TM E 
` Yfit is necessary to furnish the detenu with.the grounds for the order-of deten- 
tion in a language which he knew, it is not necessary that it should:be simultaneous 
with the service of the grounds. of detention itself. (1951) S.C.R. 167, followed. 
Quaere.—Whether the grounds of detention could take into account events 


that happened: subsequently to that.detention ? . ; 
The safety of the State and certainly the interest of law and order depend on 
keeping the discipline of the police force in tact. Anything to undermine that 
discipliné, even if it originated with an individual case of insubordination, was 
certainly a ground which*the Government can take into account in holding that it 
imperilled public safety. ' ud ; 
re Messrs. Rao and Reddy and S. Mohan Kumaramangalam for Petitioner. 
. The State Prosecutor (S. Govind Swaminathan) for the State. 
RM. 07 T = ! Petitions dismissed. 


Rajagopalan and Chandra Reddy, FF. - >- - d In re O. G. Menon. 
-.- 20th February, 1953. . — ^ . 5. Cil. Rev. Case-No. 1034 of 1952. 


. (Case Referred No. 51 of 1952.) 
Fugitive Offenders Act (1881), section 14— Validity —Constitütion. of India, Articles 

13 and 14—4f offended. — : f Y 
“ By reason. of Article 13 (1) of the Constitution of India a: section offending the 
said article is not struck out from the Statute book but no effect will be given to any 
of its provisions in regard to a person claiming that his fundamental rights are 
affected thereby. (1951) S.C.R. 228 and observations.of Subba Rao, J.,in W.P. 

No. 568 of 1952, (unreported), followed. 

. Section 14 of the Fugitive Offenders Act offends Article 14 of the Constitution 
of India in that it denies “ the equal protection of the laws within the territory 
of India ”, that is, the laws relating to extradition and surrender of fugitive offenders 
and that, to that extent, section 14 is void under Article 13 (1) of the Constitution. 
|. Section 14 of the Act is severable from the rest of Part IT of the Act. | 

Section 14 of the Fugitive Offenders Act is inconsistent with the fundamental 
right of equal protection of the laws guaranteed by Article 14 of the Constitution 
and is to that :extent. yoid and unenforceable. à 

, Quaere.—Whether the Fugitive Offenders Act, 1881, applies to India after 26th 
January, 1950, when India became a Sovereign Democratic Republic ? 

* Per Chandra Reddi, 7.—The necéssity. for a speedy trial cannot furnish a basis 
for valad and reasonable classification under Article 14 of the Constitution. Speedy 


trial of offences may be the reason and motive for the legislation but it does not -: 


amount either to classification of offences or of cases. I» 
In some cases classification based on geographical , contiguity; may be 
a sound one and may not be hit at by the doctrine of equal protection, of 


laws. But under the Fugitive Offenders Act, Part II applies to the territóry. 
formerly known as British Indiá. (now Part A States) and the then Indian , 


States (now Part B States) being governed by the procedure prescribed under. 
Part I. If the extradition of a fugitive offender is sought from any part of a Part 


A State, what was designed comprehensively, as British; India prior to the esta- 4 


blishment of India as a sovereign Republic, the procedure applicable.is that;pres- 
cribed in Part II of the Act, while if a demand for surrerider of an offender is made 
to.any Indian State, now included in the list of Part B States, a different procedure, 
namely, the requirements of a prima facie case has to be followed. This classification 
is discriminatory. a f TES e 


The Advocate-General l (V. K. Thiruvenkatachari) and the State Prosecutor. 


(S. Govind Swaminathan) for the State. 
7 © M: K: Nambiar, B. T. Sundararajan.and C..F. Louis for the Aceused. “1 = 
BRM. —————, Reference answered accordingly. 


cus 
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~ Subba Rao, T. -` © . 1: Ghandrabhogi v. Gudappa Bhandary. 
24th February, 1953: S.R. Nos. 1257 and 3174 of 1953. 


Court-Fees Act (VII of 1870), Article ue and.section 7 (iv) (f id pes V 
partition and accounts—Valuation— How made.:. 


It is settled law that a relief for partition i is s not capable of valuation M dee 


fore Article 17-B of Schedule II of the-Court-Fees Act will apply. It is equally 
well established that a relief for accounting is governed by section 7 (iv) (f). It 
has also been.held that in a suit for rendition of accounts, where the amount is 
ascertained and a decree granted for a specific amount, the defendant should pay 
ad valorem court-fee in an appeal against that decree. If a relief for. partition ‘arid 
a relief for accounting. are two distinct subject-matters they should be separately 
valued even though the reliefs are clubbed together in the same suit. But if the 
relief for accounting is implied in the relief for partition, it cannot be said that the 


former relief is in respect of a different ‘subject-matter. In that case, though itis." 


framed as a separate relief. in effect and substance it will be part of the same relief. 
LL.R. 43 Cal. 459, followed. 
' _ LER. (1940) Mad. 259:-(1940) 1 M. L.J. 32, relied on. 
(1949) 2 M.L.J. 402, distinguished and doubted ; (1938) 1 M.L.]. 628, explain- 
ed; (1949) 2-M.L.J. 782 ; (1952) 2 MEJ, (N. R.C.) 4], referred.. .. 
^. Case-law reviewed. 
T. Krishna Rao, G. Kamath and 4. V. ania Pai for Petitioner. 


RM. - ——. ` AK Appeal alloived. 


- Rajamannar, C.F. and na A Anyar, j. P | : ' Ghandanmull & Co, 
25th February, 1959. ` ` tome v. Mohanlal Metha. . 


C.M.P. No. 10470 of 1952. 


Constitution of Indiay Article 199; sections 109 and 110 and Order 45, rules 2 and 3, 
Civil "Procedure Code—Leave to appeal—Final judement— What is. ; 


The language of section 169, clause (a), Civil Procedure Code, is- absent in 


i "Article 133 (1) of the Constitution of India. 1t is only a final judgment that will 
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fall within the category of judgment referred to in Article 133 (1) of'the Consti- 
‘tution. An order like the: one in question, viz., an order refusing to excuse the 


‘delay in filing an application cannot be treated except as a-procedural order. 


Though it may have far reaching consequences and adversely affect the rights of 
parties, by itself it cannot be held to have decided the rights of parties. If as a 
result of the dismissal of such an application a substantive application is dismissed, 
or otherwise put an end to, it may then be held that there has been a final adjudi» 
cation of rights and therefore there has been a final order. 


Case-law discussed. 'and reviewed. 
K. C. Doraiswamy for Petitioner. - 
AN. Rangaswamy- and, T. T. Sriman for Reine: 


SR M. EE ee ee : Petition disrhissed. 


fe E Je 2 On a ‘ Poep y Públic Prosecutor v. , Subramanyam. 


‘2th February, 1953.: ' ^ uo 7^7 Orl. Appeal No. 703 of 1951. 
"Prevention of LE Ack (H of 1947, as s` amended by Act XVr of 1950), section 


" 5 (3 )—If creaies a specific offence—Presumption. under, . 


"Section 5 (3) of the Prevention of Corruption Act, 1947, is only: a rule'of evidence 
aid nothing more: It'is somewhat similar to section 1145 Illustration (a) of the 
Indian Evidence Act and does not create any specific offence and a separate charge 
need not be framed under it.: 

“The Public Prosecutor (V. T. Rangaswami [DEED in person. , 


C. Gopalaswamy for Accused. 


R.M. UNDE ——, °° : Sentence modified. 


- Dew ". 88 
Krishnaswami Nayudu, F LX , Subba Rao v; Sathyanarayanamurthi. 
* gth January, 1953. wie. l 4.7 AAO. No. 528 of 1949. 
: v Civil Procedure Code (V of 1908); isection 34. and Order 34,- tule x1 1—Scope—Subsequent 
interest —If" could be given as' a: rule of construction. where the decree is silent-—Amount due 
under a decree—1f. Judgment-debtór is. prohibited from disputing at a later stage. - E 


` The principle of constructive res judicata in execution proceedings would not be 
applicable to cases where the question of the amount for which execution.is taken 
out is in dispute and it would be open to the judgment-debtor at any time in any 
execution proceedings to raise the objection that the amount for which execution 
is sought for is not the correct amount nder the decree. The fact that an execu- 
tion was ordered would not amount to an adjudication that the correct amount 
due under the decree was ascertained as the amount for which execution was ordered: 
It will be open always to the judgment-debtor at any stage.in the execution pro- 
céedings, so long asthe decree is not satisfied, to contest the correctness of the 
amount for which execution is sought for. : 


(1937) 1 M.L.J. 296, foll. 


Order 34, rule 11, C.P.C., does not Jay down that all mortgage-decrees shall 
provide for subsequent interest at a certain rate. Such interest would be payable 


` under rule 11 of Order 34 only if the Court had awarded it by virtue of the power 


which it had at the time of the passing of the preliminary decree and making 
provision for subsequent interest. : 


In so far as this power is concerned, discretion is vested in courts to award 
interest and in what manner that discretion is to be exercised is no doubt provided 
"under Order 34, rule 11, C.P.C. Section 34, C.P.C., is a general provision relating 
to interest and section 34 (2) does not confer on the Court any power-to award 
interest but embodies a rule of construction that when a decree is silent as to interest, 
it must be deemed.that the Court must have refused interest ; and even apart from 
‘section 34 in the absence of any other provision in the decree to justify the Court 
coming to a conclusion that subsequent interest has been awarded, it must be 
held that the omission is due to the “fact that the Court intended not to award 


such interest. ' | 
D. Narasaraju and. K. B. Krishnamurthi for Appellant. 
UK. Bhimasankaram and P. Sithikanta Sastri for Respondent. 


l R. M. x ——— : Appeal allowed. 
Raghava Rao, f. Govindarajulu Chetti v. Balasundara Naicker. 
-20th January, 1953. s ; "D C.R.P.No. 2262 of 1952. 


` Madras Buildings (Lease and Rent Gontrol) Act (XXV of 1949), section 12-B—Revi- _ 
sional powers under —If limited as under section 115, C.P.C.—If wide as a right of appeal— “A 


Finding of fact —When High Court can interfere.’ 


The substance or effect of any enactment cannot be understood except by a, 


Scope of interference by the High Court—Orders in execution under section 9 of the Act— 


‘language that undoubtedly exists between section 12-B of Madras. Act XXV of:.' 
. 1949 as amended by Act VIII of 1951 andthe language of section 115, C.P.C., it 


cannot be said that a .revision petition under section 12-B of the Act is 
-canvassable only within the strict limits of section, 115, Civil Procedure 
"Code. . But it is equally clear that becausé section 12-B is wider than the language 
of section . 115, Civil Procedure Code, it cannot be said that it is in effect and in 
‘substance a reproduction of the appeal provision which existed prior to 
-the amendment from orders in execution under the Act. yu vs 

The distinction between revisability and appealability is a thing well-defined 
in actual practice. . The legislature did not intend to confer a right of appeal in 
the strict sense of that expressiqn when it conferred 4 power of revision upon the 


High Court in the language that it employed in section 12-B of the Act. 
NRC $ 


24 
‘construction .of it in accordance with its language, and with the difference in the“; 


7. 
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If an order can be held to be improper on the evidence on record the High 
Court will be doing the right thing in setting aside the order of the Court. below. 
If the improbabilities which induced the Court below to reject the positive evidence 
were to be eschewed or excluded from consideration and there is no further ground 
exigible from the expressed reasoning of the Court below or from the rest of the 
record to justify the order passed by it the High Court can interfere in revision. 


R. Mathrubutham for Petitioner. 
JN. Nagaraja Rao for Respondent. 


R.M. ai agan Revision allowed. 
Mack, T. ` . Abdulla Kutty v. Janaki. 
28th January, 1953. AA.O. No. 313 of 1952. 


Workmen’s Compensation Act (VIII of 1923), Schedule—Quantum of compensation— 
If reducible on the ground of contributory negligence—Minor injury proving fatal due to negli- 
gence of injured person. 


The Act does not make provision for the reduction of the scheduled compen- 
sation on the score of any contributory negligence on the part of a workman who 
dies in consequence of injuries he receives in the course of his employment, which 
ordinarily would not be fatal and which are simple. The analogy of criminal 
law of a conviction only for simple hurt though the simple hurt caused may prove 
fatal due to other circumstances is not applicable to compensation awardable under 
the Workmen’s Compensation Act. 


K. K. Sridharan for Appellant. l 
S. Mohan Kumaramangalam and A. Mahadevan for Respondent. 


R.M. — Appeal dismissed. 
Satyanarayana Rao, J. . ; Venkataramanna v. Gopal Rao. 
ngih January, 1953. S.A. Nos. 949 and 950 of 1949. 


Madras Estates Land Act (I of 1908), section 3 (15), explanation and section 4—Ryot 
—Meaning of—Liability to pay rent—Permanently settled estate—If could be added to or 
diminished in extent by act of parties. 


Under section 3 (15) explanation, Madras Estates Land Act, a person who is 
in continuous possession of a ryoti land for a period of twelve years is deemed to be 
a ryot even if the occupation was ‘adverse to the landholder. If he became a ryot 
by virtue of the explanation his liability to pay rent in respect of the land in his 
possession is undisputed because of section 4 of the Act. The right of a laridholder 
to collect rent cannot be extinguished by non-payment of rent for a period of 12 
years. It is not possible under the law to exclude or add to the land in a 


_ permanently settled estate by act of parties. . 


P. Somasundaram for Appellant. 
D. Narasaraju and K. B. Krishnamurthi for Respondents. 


R.M. — Appeals allowed. Case remanded. 
-- Ramaswami, J. X Manikyam v. Atchamma. 
- 2nd February, 1953. S.A. No. 1575 of 1947. 


^, Evidence —Presumpiion —Marriage—Presumption as to validity —Direct. evidence un- 
satisfactory—Long lapse of time—If could rebut the. presumption... 
` The law presumes the validity of a marriage ceremony. There is in law a pre- 
sumption in favour of marriage and against concubinage when aman and a woman 
have cohabited continuously for a number of years. The mere fact that the direct 
‘evidence of the marriage which took place many years ago is unsatisfactory cannot. 
displace this presumptian. . j 
B. V. Ramanarasu for Appellant. 
P. Sithikanta Sastri for Respondents. 
R.M. "dw kg 
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: Ramaswami, F. Moidinkunhi Beavy v. Gopalakrishna Mallaya. 
4th February, 1953. S.A, No. 215 of 1948. 


Easements—Natural rights and easements—Distinction—Right to light and air— When 
an easementary right—Right to enforce against trespassers. : 


The right to light and air may be either a natural right imune one of the 
e incidents of property or it may be an easement. Natural rights are by law annexed 
to, and are inherent in, land exjure naturae and exist prima facie in all cases as between 
a landowner and his neighbour; they are rights in rem and enforceable against all 
who may violate them. Natural right though resembling easements in some res- 
pects are clearly distinguishable from them. The essential distinction appears 
to lie in this that easements are acquired restrictions of the complete rights of pro- 
perty or to put it in another way, acquired rights abstracted from the ownership 
ofeone man and added to the ownership of another ; whereas natural rights are 
' themselves part of the complete rights of ownership, belong to the ordinary incidents 
of property and are zpso facto enforceable in law. Natural rights are themselves 
subject to restriction at the instance of easements. In the case of an easementary 
right there is no distinction in case of interference with light and air about the 

, adjoining occupier being either a trespasser or an owner. 


B. Pocker and P. A. Q. Meeran for Appellants. . 
K. Vittal Rao for Respondents. 


R.M. Appeal dismissed. No leave. 
Venkatarama Ayyar, f. : ; Nanjamma v. 


5th February, 1953. Rangappa. 
. S.A. No. 1027 of 1949. 


Transfer of Property Act (XV of 1882), section 53—Scope of—Actual indebtedness 
at the time of transfer—tIf necessary —Effect of declaring a transfer void under—If annuls 
the transaction altogether—Proof required to avoid a transaction. 


It is undoubted law that when a transfer is declared void as against creditors 
under section 53 of the Transfer of Property Act, the result is not to annul it 
altogether, but only to render it inoperative as against creditors and that too only to 
the extent necessary to satisfy their claims, and subject to their claims the transac- 
tion is valid and enforceable. (Story’s Equity Jurisprudence, section 371, cited 
with approval). A creditor having the right to avoid a transaction under section 
53, Transfer of Property Act, can do so by any act which shows clearly and un-' 
ambigyously an intention to avoid it. The right to avoid does not depend on the 
ability to establish fraud in a court of law, though its practical worth will be nothing 
without it. 


It is well settled that when a decree-holder entitled to avoid a transfer of pro- 
perty undersection 53 of the Transfer of Property Act has elected to do so by bring- * 
ing the properties to sale in execution of his decree, that avoidance enures for the _ 
benefit of the auction purchaser, notwithstanding that he is not himself a creditor 
or,a transferee, 


It is not necessary that a man should be actually indebted at ché time he enters. i 
into a voluntary settlement to make it fraudulent, for if a man does it with:a view 
to his being indebted at a future time it is, equally fraudulent and ought to be set 
aside. 


A. Bhujanga Rao and D. R. Krishna Rao for Appellant. 
T. R. Srinivasan for Respondents. 
R.M. p Appeal dismissed. No leave. 
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- Rajamannar; Gg KH S EI ME - Sadasivayyá v. 
ou Variat 1953: i Venkataramana ` &-Co. 


- S.A. No. 1266 of 1949. 


S ' Contract Dámages fr breach.. :0 Contract, illegal and wnenforceable— Subsequent 
promise to pay ‘damages—If enforceable. i 


Damages for breach of a void and illegal contract. cannot Gm the considera- 
tion for a promise to pay thém. Where à contract in groundnut oil i is prohibited * 
in the, "Vegetable Oil and Oil Cakes (Forward Contracts Prohibition) Order, 1944, 
a contract in contravention of such; a prohibition i is an illegal. contract. and any 
subsequent promise to pay ‘damages for its breach is not enforceable. . 


Ch. „Suryanarayana Rao for Appellant. >, a lH CR 


-i K. Kolayya for: apo: SPR he X BANA TEM 
2: RM. EL d Appeal disihissed. . 
.Rajamannar, G.J. 28% E E » $ ix di "4 | Venkatakrishna Ruido v. 


13th February, 1953. Govindaraja Mudaliar. 


S.A. Nos. 1005 to 1009 of 1949. 
Practice—Suit for rent — Font owner or a co-sharer—If could sue for proportionate : rent — 
Agreement to pay and receive proportionate rent— Exception to rule—How proved. 


It must be taken as well established that a'joint owner or a co-sharer is hot en- 
titled as such to sue for proportionate rent; but it has been held that though this 
is undoubtedly the established rule, nevertheless, if the parties, namely, the land- 
holders and the tenant agree to accept and pay proportionate rent according to 
shares,’ there is nothing illegal in such an arrangement. There can.be an ẹxcep- 
tion to the general rule where there is an agreement between the parties and pre- 
‘sumably'this agreement can be proved in one or other of tbe Wayi known to o law. 

' ALR. 1936 Mad. 402, followed. — . »ẹ Pes 
- Kasturi Seshagiri Rao and Kasturi Sivaprasada feno for Appellant. NM 
A. K. Muthuswami Aiyar for’ Nepal MN 


R.M: ` oe DV ders i und CUR Apu : Case nien 

' Mack, J . - uU S i aA ` Mahalaxmamma’ 2. 
B Februai, 1653. i L4 MEAS , Ramáyya. 
d s A.A.0, No. ; 659 of 1949. 


2 "Gode. ef. Civil Procedure; (F. 2 t908), s section 47—Scope. of —Application in. exécution 
—Parties against whom no relief is. claimed 4n the suit ial qe: tar d d be, s id 
in execution under section 47j— Practice. 


` ip 


In order to bring the applications in execution within ile Scope of sectióki 47 
& two conditions must be satisfied. ,. First is that it must be a question arising between 
E ‘the parties to the suit in which the decree, was passed. The.second is that it 
5 must relate to. the execution, discharge or satisfaction of the' decree. , The word 
‘and? in this connection in section 47 (1), appears to.be highly significant: - It would 
be opening an avenue of abuse if a plaintiff were to include as defendants in a suit 
quite improperly, persons who are really unnecessary; and while not being able to 
have any issue decided as between him. and them in the suit itself, be permitted to 
'pursue:rémedies against them. in execution. .under section 47; Civil Procedure 
Code and have them determined without the payment of any court-fee.’ ‘No doubt, 
it is always open to the executing Court to treat any proceedings under section 47 
as a suit and, if necessary, order payment of any additional court-fee. . 

P. V. Chalapathi Rao for Appellant. ` B 

B. V. Ramanarasu for Respondent. 


“RM. , X l l feck Appeal allowed No’ leave. 
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. Ramaswami, J. Sos. 7. Ios at... Kunhi Laxmiamma v.. 
i6th February, 1953. © - - ". 7 Chinnamani. alias Parvathi. Kutty Ammas. 
o me II he egeo. .. SA. No.: 1109 of 1949. 

Malabar law—Adoption—Powers of the Karnavari— Adoption —Onl» secular—Adoptee 
—If loses all rights in the natural family—Customary law— Surrender of such rights—Attala-- 
dakkam— Meaning of. | ; ' V 


A karnavan has the right and is perhaps under a duty to. adopt females to the. 
tarwad when necessary to preserve it. The reasons and objects of an adoption 
are wholly secular and not religious. As to whether as a rule the persons adopted 
lose their rights in their natural family or only gain rights in the family into 
which they were adopted without losing any of those rights has not yet been finally 
decided. The law applicable being. customary the question can be decided by 
haying recourse only to evidence of custom. It will be open to the adoptee to: 
give up all the rights in the natural thavazhi and reserve only attaladakkam rights.. 
This form of succession known as atialadakkam literally means, taking on extinc-: 
tion. It is defined as the right of succession by virtue of distant relationship to a 
divided branch of a tarwad when that branch becomes extinct. 


„M. K. Nambiar for Appellant. 
S. Venkatachala Sastri and G. F. Louis for Respondents. 


R.M. (— 
Subba Rao, T. . m f Singara Moopan v.: 
‘19th February, 1953. ' Venugopal Pillai.. 


'S.A. No. 854 of 1948. 


Contract—Specific performance—Pleadings—Suit by plaintiff — Readiness and willing- 
ness to perform the contract by the plaintiff —lf plaintiff is absolved from the duty to aver in 
the plaint—Defendant repudiating the contract—Effect. 


. A plaintiff in an action for specific performance of a contract for the sale of 
land must plead that he is ready and willing to carry out the contract 


and repudiation of the contract by the defendant does not relieve the plaintiff from . 


this.obligation. When a party to a contract repudiates his obligation under it, 


the other party: has two remedies. .He may keep the contract open and sue for’ 


specific performance of the contract or he may accept the repudiation and file a 


suit for damages for breach of contract. If he elects to enforce the contract the: 


condition precedent, viz., readiness and willingness to carry out the contract, has. 
to be fulfilled. 


A.[.R. 1926 Cal. 181, doubted.” | 
8 Bom.H.C.R. 123, distinguished. 
G. R. Jagadisan for Appellant. 


R. Gopalaswamii Atyangar for Respondent. 


R.M. 
Krishnaswami Nayudu, 7. Sri Thiruvengada .Ramanuja Jeer v. 


19th February, 1953. Sri Perarulala Ramanuja Jeer Swamigal. : 


S.A. Nos. 2120 and 2121 of 1947. 


Civil ‘Procedure Code (V - of 1908), section g—Suit of, a civil nature—What is—- 
"Suit to declare a right to certain honours—When can civil Courts entertain—Office of honour 
and performance of dutiés—Connection required to constitute suit of ‘civil nature’. 


] Courts cannot take cognizance of actions where persons want to establish - their 
rights to certain honours unconnected with any obligations or duty to perform any 


service; If the.honours are claimed as attached inseparably to, an office as part of” 


its emoluments, then civil: courts are entitled to make declaration of the rights: to- 
such hononzs. Without an office if one claims to be entitled to‘rights. by virtue: 


id . 
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of his eminent position zs the head of a religious sect or otherwise of some import- 
ance in the field of religion quite unconnected with any kind of service which he 
could be compelled or obliged to perform, it will not be open to him to have such 
rights agitated in a civil court. Any honours which have to be treated not as 
mere honours but as emoluments must relate to or be connected with an, office 
and the performance ofa duty cornected with the temple. Without-that con- 
nection between the emoluments and the office it cannot be held that the rights , 
arising out of the emoluments could form part of the subject-matter ofa civil suit. 


Case-law reviewd. 
T. M. Krishnaswami Iyer and M. Natesan for Appellants. 


K. E. Rajagopalachari, K. E. Varadan, C. A. Vaidyalingam, K. Ramachandra Rao, 
M. Seshachalapathi, M. Chockalingam, K. S. Ghampakesa Iyengar, K. C. Srinivasan and 


S. V. Venugopalachari for Respondents. . 
RM. : Appeal allowed. No leave. 
‘Govinda Menon and Basheer Ahmed Sayeed, FF. Padmanabha Bhatta v. 
19th February, 1953. Ramachandra Rao. 


S.A. Nos. 2 and 47 of 1949. 


Limitation Act (IX of 1908), section 10—Applicability— Trasi properties held by 
Joint family—Division of the family—One member in charge of the trust religious duties— 
If oiher members could claim the properties adversely to the trust—Division of trust pro- . 
perties between the members—Effect of. - 


It has been held that the word “person”? in section 10 of.the Indian Limita- 
tion Act includes a joint family and therefore if certain properties are impressed 
with the character of trust, the trustee family, by becoming sub-divided, cannot 
throw out that character. If by an arrangement in the family, one person is to 
discharge certain religious duties, that does-not mean that the family as such re- 
nounced the trusteeship and the other members can claim to be holding trust pro- 
pertizs adversely to the trust. It cannot be contended for a moment that by 
divicing the trust properties between themselves the members (of a joint family) 
háve in any way disclaimed the interest of the trust in the properties. 


‘70 M.L.J. 424, followed. < 
K. Srinivasa Rao for Appellants in S.A. No. 2 af 1949. 
T. Krishna Rao for Appellant in S.A. No. 47 of 1949. 


M. K. Nambiar and A. Narayana Pai for Respondents in both. d 
R.M. ` Appeals dismissed. 
Ramaswami, F. : Pappikutty 2. 
23rd February, 1958. Sankunni Nayar. 


S.A. No. 965 of 1949. 


Malabar Law—Karnevan—Dual capacities of—Community of property—If necessar 
+o continue the relationship of karnavan aad anandravan. icm i 


Even though the members of a tarwad may divide all the property, they still © 
continue karnavan and anandravan. For purposes of pollution, for the performance 
of funeral ceremonies, for purposes of succession the relationship is recognised to 
subsist. Therefore such relationship will continue to be the source of obligations, 
social and religious, and can subsist between persons without any community of 
property. In other words the-karnavan has two capacities—a temporal and a spiri- 
‘tual one. In the former, he is the manager of the family properties, maintains the 
junior members, represents.the tarwad transactions with strangers, etc. In his 
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latter capacity he presides at the ceremonies and performs all the religious duties 
which are incumbent on him. A stranger cannot supplant him in this latter 
office. ; : ; 


M. K. Nambiar for Appellant. 
D. A., Krishna Variar for Respondents. 


R.M. : Appeal dismissed. No leave. 
Ramaswami, J. u F i ` Public Prosecutor v. 


25th February, 1953. i ; " ae Rao. 
: 3 . A. No. 123 of 1952. 


° Griminal Procedure Code (V of 1898), section 4174—Powers of High Court under— 
Appeal against acquittal—Review of evidence—When permissible. 


Under section 417, Criminal Procedure Code, the High Court has full power 
to review the evidence upon which the order of acquittal was founded ; but it is 
equally well settled that the presumption of innocence of the accused is further 
reinforced by his acquittal by the trial Court and the findings o the trial Court, 
which had the advantage of seeing the witnessés and hearing their evidence can be 
reversed only for very substantial and compelling reasons. Where the review of 
the evidence shows that the lower Court failed to draw the correct and clea rinfer- 
ences from proved facts and the findings are clearly wrong and unreasonable though 
not perverse or foolish, the High Court will not hesitate to interfere and set aside 
the order of acquittal, When the views upon credibility are founded upon argu- 
mentative inferences from facts not disputed the Court of appeal is really in as good 
a position as the Trial Judge. : 


V. T. Rangaswami Aiyangar (Public Prosecutor) in person. 
Adivi Rama Rao for Accused. NN 
; i l i Acquittal set aside, - 


R.M. 
Krishnaswami Nayudu, J. | Ramiah Pillai v. 
` eth February, 1953. Adhi Kesavalu. 


A.A.O. No. 101 of 1952. 


Code of Civil Procedure (V of 1908), Order 22, rule 3—Application under—Condi- 
tion reqfisite —Application to come on record in the place of a déceased" plaintiff—If appli- 
cant should be a legal representative in the strict sense—Survival of the right to sue—Sufficiency. : 


To entitle one to apply under Order 22, rule 3, it is necessary that he should 
first establish that he is a legal representative of the deceased plaintiff and then 
satisfy that the right to sue has survived over to him, when alone he could be allowed 
to bring himself on record and continue the suit. It is sufficient under Order 
22, rule 3 ifitis found that the right to sue survives to the applicant who desires 
to bring himself on record, though he may not strictly come within the definition 
of * Legal Representative? under the Code. 


In order therefore to entitle a person to bring himself on record as the legal 
representative ar as a co-plaintiff to continue the suit, what he has previously to 
establish is that the right to sue has survived to him even though he may not be 
strictly the legal representative in the sense that he represents the estate ofthe : 
deceased person. ] i DE s 

T. R. Srinivasa Aiyangar, K. S. Desikan and K. Raman for Respondent. ^^ 

| . ° . Ju P" 

R.M. ——— c Appeal dismissed, 
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: [E.B] : > a toad : B a 3 
; Rajamannar; C.F, ^ por 8 .'The Crompton Engineering 
-Rajazopalan and Venkatarama Ayyar, 4 f Co. (Madras), Ltd. v»: - 
4th March, 1953. The Chief Controlling Revenue . 
Authority, Madras. 


Case Ref. No. 61 of 1952 urider section 57 of the Indian Stamp Act. 


Stamp Act (II of: 1899), section 2 ( 17)—Scope of—Document purporting toe 
“transfer Insalid under the law—If liable to stamp duty. 


"That the transfer contemplated by section 2 (17) of the Indian Stamp Act is 

' a trensfer valid in. law, should be obvious. A document may be an instrument, 
‘purporting to transfer a right in immovable property, though in law it could not 

. and did not transfer that right. To make a document liable to stamp duty as a 
"mortgage deed it is not Vnd if the document DUDU. to eect a transfer. | It 
‘must ‘ transfer’. . l | : o 


Messrs. King and Partridge for Applicant. 
The Government Pleader (P. Satyanarayana Raju) for Respondent. l 


` R.M. , ie | Reference answered accordingly. 
Ramaswami, J. `. ` i LP m» _ Adam Saheb v. Kuppuswami Pillai. 
4th..March, 1953... S.A. No. 453 of 1947. 


- + Madras Estates Land Act d of 1908), section (11) and section 12—Reni—If includes 
:rent faid in respect of a lease of trees alone without the land—Section 12—Applicability. ` 


The Madras Estates Land Act does not contemplate a patta for trees alone . 
being held as a holding and the vari or rent payable under a patta for trees alone 
“is not rent within the definition of section 3 (11) of the Act. Where trees, there- 
-fore, are leased out distinct from the land they are taken out of the purview of 
:section 12 of the Act and the ryots are not entitled to the ownership i tie trees. 


T. Krishna Rao for Appellants. 


Messrs. King and Partridge, M. Sundaram and V. Pattabiraman for Respondents. 
Appeal dismissed. 


‘RM | i ' No leave. 
- Ramaswami; Jo 100000000 ] Ranganathan v. 
-Ath March, 1953- ' l Ralafopalan. - 


. C.M.P. No. 6118 of 1952 in A.S. No. 257 of 1950. 


Hindu Women’s Rights to; Property Act (XVIII of 1937), section 8 (2) and. (3)— 
Wido:w's rights under — Nature and incidents of—Devolution on her death 


Under thé Hindu Women's Rights to Property Act the widow i is to be in the 
“same position as a son excepting that her rights are subject to certain restrictions 
.as regards alienation and'that on her death the share goes; not to her stridhana 

"heirs but' to those who would inherit it had the last male owner, that is to say, the 

' ‘husband, died at the moment of her death. Mayne on Hindu Law and "Usage, 

D Edn., pp- 708 and 7125, cated, wala approval; A.I.R. 1951 Orissa 378 at 
P., 386, followed. : ; Fe $t 


V. Seshadri and K.S. Ramamurihi for Petitioner. 
3. Viswanathan for Respondent. ; ] i 
BGM” uus Bet o Bor acu se -Injunction application dismissed. 


e . z : ` 4t 4 
A : KA 
Mack and Krishnaswami Naidu, JJ. — .. 7 Deoa tare o Wenkanna v. Narayanamnia, 
1gth December, 3952. 3. ngawi N , Appeal’ Nos. 236 and 661 of 1950. 
^. Hindu Law—Stridhana property ofa weman-—Right of illegitimate daughter to succeed. 
An illegitimate daughter of a, Hindu woman is entitled to succeed to the stri- 
dhanam.of the mother, though, her right béyond, succeeding to.her mother’s estate 
has not. beensrecogniséd. ' Once itsis:held that theré exists heritable blood between 
e the mother and the illegitimate daughter; it is rather. difficult to conceive how that 
ceases to exist beyond the mother, thát.is where;slié claims entitled to inherit her 
grandmother's estate. 69 Aye 5o uc a t E tat 
LL.R. 26 Mad; 509}. followed ; (1937) 1 M.L.J. 28, distinguished ; LL.R. 45 
Bom. 597, doubted+y Case-law discussed; ‘Texts considered. .- | i , 
Illegitimacy is no bar to sucċession to women’s stridhanam. Whatever may 


be the rules regarding succession of illegitimate sons to their putative father’s prò- - 


petty in so far as, illegitimate: stridliana heirs are}concerned, either, daughter or 
daughter's daughter or son or son's son they. would be entitled to succeed to their 
mothers’ estate in preference to the other heirs.” 

_P. Somasundaram and D. Narasaraju for Appellant in Appeal No. 236 of 1950. 


, E. Venkatesan and D. L. Narasimha Raju for 1st Respondent in Appeal No. 236 
of1i950. i ^" c ts 500007 
E. Venkatesan, -P. Ramachandra Reddi and. D. L. Narasimha Raju for Appellant 
in; Appeal No. 661 of 1950. c ute dus : 
D. Narasaraju and K. B, Krishnamurthi for 1st ‘Respondent in Appeal No. 661 
of 1950.. SANA 
Satyanarayana Rao and Balakrishna Ayyar, JJ. .  Ramaswami Pillai v. 
. 28th January, 1959. 7 2 0 Muthuswami Pillai. 
: Appeal No. 165 of 1949. 
<- Hindu Women’s. Right to Property Act . (XVIII of 1037) and the. Hindu Women’s 
Right io Property (Amendment Act) (XI of 1938) and Madras Act (XVI of 1947)—Exten- 
sion to agricultural land — Validity... e 
., The effect of what is compendiously styled as “ referential legislation ? js to 
put the sections of a former Act into a latter Act just as if they had been written 
into it for the first time. This form of legislation was recognised and adopted with 
a view to extend the provisions of the two. Central Acts (XVIII of 1937) and (XI of 
1938) to, agricultural lands in the Governor's provinces. On a reading of the 
sections themselves of. the Madras Act (XVI of 1947) it.is clear that.the intention 
of the Legislature was,to extend the provisions of the two, Central Acts to agricul- 
tural lands and by implication they were actually so extended. It was not an 
attempt on the part, of the Legislature to. amend the Central Act and the Madras 


ü 
. 


dos dee 


Act is valid and the provisions of the two Central Acts apply to agricultural land in 


the province. S $c ga Bin 
K. S. Sankara Ayyar and V. Sundaresan for Appellants. . 
M. Natesan and C. A. Seshagiri Sastri for: Respondents. 


R.M. - ———— 0059 ` Appeal | dismissed. 
Mack and Krishnaswami Naidu, JJ. — Rathinasabapathi Pillai v. 
29th January, 1959. ' ‘Saraswathi Ammal. 


pui : | Appeal No. 593 of 1949. 
| Hindu Women’s Right to Property Act (XVIII of 1937), section 3 (2)—Scope— 
Status of the widow- if that of a coparcener—Hindu, Law rights of the widow—If enlarged 


by the statute— Right to question alienations as a coparcener—Right ‘of maintenance if 


taken away.. | EM NM i A | 7 w 
“The Hindu Women’s Right to Propérty Act does not enlarge the rights of a 
widow except to the limited extent, provided therein, namely, to ask for a parti- 
tion of her husband’s, share, which she. would, however, be, entitled to hold and 
enjoy as a Hindu women’s estate, and her position ang status in the joint family 
‘NRC C oe ur oe cum 


` 


` 


; x 4 13 "i f $ 
. “42 » B : . 
Q0 agn QUU a EEA 4 * E NEUEM X at cA CY Cet 
" is noy in any way aflected, or, varied by the: enacrment. | She contihuel to béa. 
: member of the joint family and does not become a coparééner ‘however much she : 
migh-‘have become entitled to'the'interest^which her ‘husband’ posséssed:in the 


.* joint family properties, hasat viw sauf E, to ae ar! yn papal a? 


* "Phe word “ interest.” irr section (2)'6B the Act cannot.mean that all the right; 
titleznd interest which’ her'husband had, she!bécame éntitled to: including a right! 


' ^ of Action’ which he would’ have: had. toiquestion an alienation: if he had: been alive. , 


:.It'only means the quantum’ of‘ihterést-which: the: husband :wouldbe entitled to in 


- the joint family properties. .. .' (nie v uertice db. 


_, +? Ehéwidow’s’ general tight td. be maintained out of the joint. family .estaté has 
not bzen.taken by away byithe Act, since there is no reference ‘to:it. - Such a right 


: Às still'available and: the, option-wolderest with her.to:claim Inaintenance jor a 


r 


4 share. "but not both.: Pott gage c8 PANA AN des ee t dhora ag Balac ais 
vou du S. Venkatarama Ayyar'and’S! Nagáraja Appar for ‘Appellant: 5£ es 68 ty 
CE: Rr Kyishntiswami fo? Respondent! (oe o ones imah iden 
EM. |. MEINE CES UM UM IU UL T 
Sahlakarayaha Rao, J.E- i ninh scs dep Thondáman v. 


gih Februağh, 1953. 077 H is aot APA oe s^. X Ghokalinga: Thondaman, 
f M ; : S.A. Nos. 1357 and 1358 of :1949: 
Hr {Practice Pitve tà comprémise-If inkliides the power lj refer to arbitration. = 

. A power to compromise would undoubtedly carry With it thé’ pdWer to refer! 
to arbitration'ds it is'óne of the'modés by whith"a' matter may :beisettled: } -t 


LL.R. (1946) Nag. 824 (F.B.), followed. i Slee 
: i. ,Sundaralingam for Appellants. i ; ARAS 
Semio qp Homa toipota, 


: : E. ‘Se Desikan. and E. Raman for Respondent. 


d , eta sane BAL 
DP CR pe Appeals dismissed. No leave. 
Rajamahnar; C: J. and Venkatarama: Ajyar, F. si: 0. Kunjammal wo, Krishna: Chettiar. 
e 70 QU: February, 1953595 tne e, “LRAwNoz 124.108.1949: 


Fractice and Procedure—Decree capable of execution— Appellate decree" supersedes that 

of- the “Gourt below— Only: oné decree in a suit capable: of execution —Pérson- against twhom 

. éxetulion ïs sought'nót & party to the appedl Tf would make any. difference. ovojem ioi: 

"'. The ‘law is well. setiled, that when” a! decéé is?" fakeri ‘in appeal to 
& higher Court the decree passed ili appéal, supersedes ‘that "ofthe Court? blow 

. and’beconies’ a decree in thé suit itself ‘arid ’that" thereafter that is the'ónly desee 

which “is “capable of? exééution'’ ahd that "period of limitation for execution 

would'fun from’ tlie "daté "of ‘that “decree.” It ‘makes’ rio “difference whether 

the..Defson against Whom exécution ‘is’ sought i8'a party to the appeal or net, any 

more than whether the,appeal related 'tó the’ entire subject-matter"of the’ suit’ or 
„only tó a part thereof. ‘In eithér case on the principlé that’ there cai ‘Bé'otily óne ` 


decree.in a suit it must be held that the only decree which is capable of ‘execiition’ ` 


is the decree passed in appealli^ i ^ mu s isses oe (S MAS deua A e 
B. V. Viswanatha Ayyar for ‘Appellant! soei 07 s 3 a Si sain 
K. Parasurama Aiyar for Respondent. QUE RE 
"KM: pis gn a ' omar íi Appeal dismissbd 
` Rajamannar C.F; and . | A.M: S.S. ViM.. & Co. v. 
Verikatarama Ayyar,'F. i 7 | ; 00 nsus tate of, Madras. 
24th February, T0523: "ode T evo oN * + GAMER. Nor'4229'ofi1951. 
“Madras Estates! (Abolition and" Conuérsion. info ’ Ryotwiari) act (XXVI of. 1948)— 
Validiiy in so far as the Act relates tó Fisheries-—Scope of section 20." * d i 2 
‘The lease in favour of the petitioner relating to Chank fisheries in thé gulf’ of 
Mannar and Palk Bay was’ terminated ‘by the'Government: by a ‘notice ‘dated! 13th 
Mat, 1951, sued, under séčtioi 26 of the Madras Estates Abolition AG, "fa. 
wa Held (i) the Act, Was got beyond the competente "of thé Madras, Législatüre 
X D x P ERE LAH tat intl Hh " 
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in so far as it relates to Fisheries, o 
E cs : a wot 
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(ii) The; Actas not, incompetent às being, legislation on. Inter-state ; wade 
and commerce in so far is it rélates.to Fisheries, . 
,,. (ii) ‘The, words such, right, in the gnd. ‘and ard provisos’ to ‘section 20 -— 
only. to the right, dealt with.i in) the body of the’ séction ‘and thé grd proviso is a” 
„proviso, to, the section and not to the aud proviso. “The trué. effect of the section 
is (a) Rights, validly, created’ before. Ist July, 1945. will be valid. (b) Such rights, 
* howeyer, may be. ‘determined under the „grd proviso if it is in the public interest 
(o^ do so'and in such cases compensation will. be payable under section 20" (2) 
and (c). Rights created after, 1st July, 1945,. af. they are for a period, exceeding 
one’ year arè liable to be avoided ünder thé and’ proviso. ; . 
ii ^M, „R, M. Abdil Kareem ‘for the, Petitioner. HUM perd RE 


edad 


"The Government Pleader, (P. Satyanarayana, Raju, for first NG it Na, 
Oe KS. Sankara ber, and T. B, Balagopal, $ for scopi Respondent. S 


i 





V.P. Seog Die KN aan a Petition. dismissed , 

, Ramaswami, ee aoe te ver “Gi NG. in Council represented by.G.M, 

25i "February, 1953. ° ' Southern Rv. v. Sarikarappa, 
5 pP 


zi S.A. No. 1106 of 1952, 

Civil Procedure Code (V of M section 80—— Notice under— Object of —Essential 

y a notice .under-—Minor details—Errors in—If would render the , notice improper. or invalid. 
tAn Dheobject of. séction 80, Civil Procedure Code, is to give time for the Govern- 
etit to consider the whole! matter and see whether it cannot be settled :out of court 
and .wasteful litigation avoided. . The essential „requirements of a notice under 
this sare..that the. addressee should be,identified and must have received the com- 
munication ; secondly, there should be, no ,vagueness or indefiniteness : ‘about. the 
,pergon giving the notice, and, who, must also .be the person filing the suit and the. 
.notice must, also; igive, the details | wh ich. are ‘specified i in that section, and thirdly, 
two ‘months? ‘time allowed , must expire before the suit is laid. Once these,” re- 
quirements, are, satisfied . minor, details like ` the Tüisdescription. of the person to 
whom the communication is addressed would not ‘make it an improper notice which 


does not comply with the requirements. of section 80, Civil Procedure Code él 
(006. Govindaraja Iyengar . instructed .by Messrs. King. and Partridge for, Appellant. 


rd hrs 


Ch. Suryanarayana Rao and Gh. Ramakrishna:.Rao for Respondent; .'. 


RM. ` ——— Appeal - dismissed. No leave. 
Ramaswami, F. sb pap a4annm te Kutti v. Kunhammed, 
26th February, 1958... du darv ae e an S.A. No. 2303, of, 1950. 


Practice. and, Procedure Silit; ; för PROE A “ton inclusion a all divisible 
propertits— Exceptions fos a m yey : 

. The-rule that partition suits should embra ace all the joint fiat properties is 
neither arbitrary nor technical and is founded on sound and weighty reasons. But 
this is the general rule and there are several exceptions which are equally well 
.recognised. ‘There..cannotibe ; a'rigid rule requiring the dismissal of every. type 
. of. suit for partition ‘which does not embrace all the joint family properties.. 

_ S, Venkatachala Sastri for Appellant, , . , Eb apo Ti ; l 
C. K. ee Der ior Responde Mee mes g Sa- get 


| 


cn REM emos soie nicae Abit, v auni Appeal dismissed. ` 


"idis dou and  Choidià Reddi, FF; | | Public Prosecutor v. C. Paramasivam. 
Qi 8nd “March, 9594.74 “Gil. Rev. Case No, 862 of 1952. 


uote LAA 


; Hd 5 Gode. of Criminal Procedure (V of. 1898), EN 162 and Indian Evidence Act a of 


4872); section 25 Police, Officer * —Who. is— Excise Officers empowered as Police Officers 
unger Opium ‘Act—If Police Officers —Admissibilit ty. of, confession made before such Officers. 

„In relation to, an, offence. under. the Opium Act a Prohibition Officer. on whom 
he State Government has. conferred; the powers.of an officer in charge of a Police 


- Station, is a Police, Officer 4 for purposes of section. 162 of the Criminal Procedure Gode 


, and section, 25 of the Indian  Evidenee. Ast... AH AN AP Mapes, 


EU 3 
CLER. 51 Born: 78 (F:B.) iud: LL.R. 6i '€Àl. 607 TB “followed; : UN 
LL.R. 12 Pat. 46 (F.B.), dissented! from.” : . Rogo E 
„There ' is no exhaustive definition’ of the expression” “olive Officer? in any 
"of oür statutes, -In the absence of ‘a statutory. ^definition and where one is not ex- 
:pressly called a Police Officer, the next’ step is to ask whát does the, law i require 
him to do? What are the: duties imposed « on him and. what/àre thé powers cone 
ferred on: him ?' If they are substantially’ those of a Police. Officer : ‘there need be 
. no “qualms i in regarding him"a$ ‘one. Ba 7 
"Per Chandra Reddi, j..—Yhe;. térm., isl Officer,’ used i in section 25 of the 
Evidence Act is with reference to the functions exercised by the officer and not as 
an officer of the Police department. | It only means an officer exercising’ police 
` powers and i$ not. confined" "to "ari" officer belonging ' to the ‘police acai 


- The Public Prosectitor y. T. porem Aiyangar) in person. ` 


/ 


UR M. AA wi eU M “Revision dismissed. 
A EÈ) n ee DE RENT e ps uou de A 
Rajagopalan} ‘Balakrishna Ayyar, aids MS ade '' ^ Nalla Buligad u, In re. 
(oer a) Chandra Reddi, 3... i o0 2 sg 51. act Ode Rev.Case No.,977 of 1951. 
; 'grd March, 1953... 5 mb o a i. o Ors RAP, No. 960 of:1951. 


: Criminal Procedurë: Gode (V: of . 1898); sections 209 and 437=Order ‘of discharge 
"imder— Revisability Powers of. the Court’ of'- genet T paula Hu exercised — Termi- 
nation. of proceedings fone ve ‘lower’ Goli If necessary. 7 ; D : 


pus beforé hc Magistrate. When a ne biel dedans an accused. in 
“respect of an offence exclusively triable by a Court, of Sessions,‘and proceeds to try 
` him himself for an? offence’ within his ‘jurisdiction on the language of section 437, 
Criminal Procedure Code, it will be open to’ “the District Magistrate to direct’ the 
committal of the accused for trial “ upon the ‘matter of which he pa: been, in the 
opinion of the District Magistrate; impropefly WISA gka Mig nut ; 


: . Gase- law.reviewed.) cae E 
A.LR. 1952 All. 23r (F. B.), dissented from. TD S 
- LL.R. 24 Mad. 136 and subsequent cases in Madras followed. «. ^ ^ v 
O. Chinnappa Reddy, P. Ramakrishna:and. B. Prasada Rao for Accused. 

The Public Prosecutor ae d Tangan Ape) for the State. * 


a CR: M. ; D bos ` Petition dismissed. 
' t4 3 onu uud ah AN S ren 1 Kia od H EU FE 
3 $0." 1. et tof) ^. t ton 
abu ipud Rao, J. A Hee ae Venkatasubbamaa De Narayana amo 
5th March, 1953. acte fr af Parii « S.A«-No.. 194 of 1951. 


Gift—Deed o —— Irrevocable— Gonditions a of gift by donee— When com- 
| fu he proved—What constitutes sufficient tacceptange. `. 

.If,after the execution of a deed.of gift, the deed was delivered to the donee; 
but the registration. of the , document took place later, the acceptance of the deed 
after the execution’ ‘would complete the gift and make it irrevocable:. The accept- 

“ance by the donee‘must, However, be during the lifetime ‘of the donor. The fact 
that the deed was executed ànd registered: would not make it itrevocable if in fact 
' there was no acceptance. by. the: donee - either palan id but | Rer 
- execution of even after. -régistration. OMA 
. ^ If there-was no: delivery: of the'deéd. “and the postéssidh ‘of the popii to the 
-donee it may be‘ open *o the donee ‘to. prove ‘by cogent evidence that there were 
‘other ‘modes of acceptance, for : ‘example, a ‘letter written immediately after-the 
execution of the document, Anterior” negotiations of italks -about :the "transfer. of 
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property by way of gift would not amount to acceptance of the transfer of the 
property by gift. Acceptance may be implied but mere passive acquiescence 
such as, standing by when the deed was executed or registered is no acceptance. 


"È y. Dikshitulu and N . Rajeswara Rao for Appellant. Dic ED 
M. 5. Ramachandra Rao and M. Ramakrishna for Respondent. ` ^ 7^. 
° RM. i — l < l 


Venkatarama Ayyar, J. . s ] E Chinna Channayya v. 

. 5th March, 1953... , "a Regional Inspector of ‘Municipal. 

Bote x iet Councils, Vijayawada. 

Kn i . Writ Petition No. 130 of 1953. 

Madras Village Panchayats, Act. (X of 1950), section 8 (1)—Reservation of seats— 

Regional Inspector—If bound to reserve seats—Duty or discretion—Writ of mandamus 

to compel an Inspector to-reserve seats—If could iie. i 

'It-is a condition precedent to the grant of a writ of mandamus that the party 
against whom it is. sought must be shown to be under a duty to do that which it . 

is charged: with. having failed to do. . pe Png 


Section 8 (1) of the Madras Village Panchayat Act, 1950, does not impose 
any duty on the Regional Inspector to reserve seats for members of the Scheduled 
Castes but it is only a matter of discretion. Section 8 (1) of the Act does not impose 
-a duty, but only confers a power. 


: N. V. B. Shankar Rao for Petitioner. 

^ The Government Pleader (P. Satyanarayana Raju) for the State. 

: ORM. | AT ———— f Petition dismissed. 
Chandra Réddi, J. ` James Manickam v. Jaya Narayan Daga, 
5th March, 1953. : C.R.P. No. 1686 of 1952. 
Civil Procedure Code (V. of 1908)—0Order 37, rule 2 and Schedule B—Form 4— 


Summary suit—Leave. to defend —Application out of time—If Court’ can extend the time— 
Section 5, Limitation ‘Act—Applicability. 


D 


When a period has been fixed for the purpose of doing an act or taking a pro- 
„ceeding under the statute of Limitations or under.any other enactment, Courts do 
not possess the power to extend the time unless and until such a power is specifi- 
cally conferred on them. - l 


. Order 37, Civil Procedure Code, does not contain any provision for 'extending 
thé time prescribed “in “the summons in form No. 4, Schedule B of the Code. Nor 
hàs sectfón 5 of the Limitation Act been extended to this chapter of the Civil 
Procedure Gode. 'The City Civil Court, to which Order 37, Civil Procedure 
Code applies, has no power to condone the delay in filing and obtaining leave 
to defend suits filed under Rule 2 of Order 37, Civil Procedure Code. 


+. Messrs: Jan and San for Petitioner. 


HONS Vi Krishnaswami for Respondent. 


RM... eee ee P Petition: dismissed: 
Ramaswami, J. Katheesa v. Assema, 
gih March, 1953. i "o "M S.A. No. 1102 of 1949. 


Indian :Registration "Act (XVI of 1908),- section 17 (vi)-——Amendment Act XXI of 
1929—If ‘has retrospective effeci-—Gompromise decree affecting immovable property—prior 
‘to 1929— If requires registration. 

` Section 17 (vi) of the Indian Registration Act, amended by Act XXI of 1929, 
has no retrospective effect. Also a decree -affecting immovable property; ` which 
is the subject-matter..of..a compromise and: which is also the subject-matter of the 
suit, need not be registered. Hence a pre-1929 compromise which ,has been *re- 
“corded ^:and:which.covers immovable property need not be registered. 


a 46 
TM. GsSridharan for Appellant, 


"VaR. Gopalan Nambiar for Respondent, p ia SANA 
^ R.M. E ———— Appeal ‘dismissed. E leave. 


TA C.F. and l PI | Veerappa Pillai v. Rathnaswami Nadar, 
Venkatarama Ayyar, F. L. P.A. No, 299 o of 1952, 


1ath March, 1953. 


Motor Vehicles Act (IV of 1939),.section 47—Issue of Permit—Matters ‘which can 
beteken into consideration—Benefit of the public—Guiding Jan, experience--If 
“a éri'erión— Policy of preferring small operators —If inherently bad. 


E should bé a material consideration to take into account that the appellant 


~ “has experience of a particular route over which the stage carriage has to be run and 
that such a consideratian is not out of place in deciding to whom, in?the intérest 
of the public, the stage carriage permit should be granted. Section 47 dóes not 
prescribe rules for selection. when there are ‘several applicants: for: the grant of 
. ja stage carriage permit... "Therefore; in making the selection ithe. . authorities 
ought to be guided by what is for the benefit of the public. It cannot be said that 
the, policy, of preferring small cperators: is SOME bad, as not being in the 
interests of the, public. ‘ ee 


M. K. Nambiar, G. R. Jagadisin and S. Spmasuidaran for Appellant, 
Messrs. John and Rao for Respondent. — wed . 
SRM. oʻ,’ Au NRI REDE E Ae dismissed. 


(F.B.) T Rajamannar and Others, Jn: re. 
Rejemannar, C.F., Rajagopalan and Ta S.R. No. 9132 of.1952, 
: Venkatarama Ayyar, FF. £ , . 5 E a 


12th March; 1953. ` 


Court- -fes Act (VII of 1870),.: section 7 (iv- 2) and Article 17-A (i) of Schedule II 

(as ‘amended in Madras)—Rule 2 of the Rules aoe by the Madras High Court inder section 

9 of the Suits Valuation Act—Effect gue 4 ORTUS TG to cases where id court- ios is 
bab ae Constriction of Rule. 


"Prima facie 'a. suit for a mere declaration. that a compromise denei is not bind- 


ing on a plaintiff and where no consequential relief is prayed for would fall under : 


| Esci 17-A (1) of Schedule IT of the Court-fees Act. 


“Iis not correct to so ‘construe section 9 of the Suits Valuation Act as to. confer 
“a power on the High Court to provide for a separate class of suits not falliag within 
any of the classes mentioned i in, the body of the Court-fees Act or in:the schedules. 
Nor can a rule framed under section 9 of that Act provide whether court-fee should 
be calculated on an ad valorem basis or -on a a fixed^basis.. Section 9 of that Act 
deals with that class of suits which does not admit of being satisfactorily valued 
and provides that the High Court may provide for the valuation of: such suits. 
It does-not interfere in any manner with the scheme relating to classification of 
suits. provided in the body of the Court-fees Act and its schedules. If the rule were 
to b2'construed to have this effect, it would: be in excess. of the powers - conferred 
. by section 9 of the Suits Valuation Act. 


! In a suit filed to obtain. a declaratory decree where no consequeritial relief 
is prayed, which does not fall within the category of suits provided for by section 
7 (iva) of the Court-Fees Act, court-fee is not leviable on an ad valorem basis on the 


falus of the subject-matter’ ‘of the suit computed in accordance with Rule 2 of the. 


rules framed by the High-Court under section 9 of the Suits Valuation Act, in 1943. 
wah UW. “Kothandaramayya for Appellant. i oOo oa 


agia 


The- Government prone e Satyanarayana Raju) for Respondent, 
OR. M. pe NE error D T. Reference cnr accordingly. 
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Rajamannar, C. F. and Venkatarama Ayr, Ji; 20 ay, p, »Menkata Subba Rao v. 
T curet 254 Jona 1953 E E aay ' Lakshminarasamma. 
l au -a Appeal No, 393 of 1947- 

` Hinda Emo~Joint Lami TA insurance "policy Of one ofthe members—Presumption . 


as to being his separate prepay hes insurance policy amount can be uelut. as joint family. 
asset, | 


. Having rard to the modern: social Adik ons the en: E A must 


be, that.when one of the members of a joint family insures his life the amount of the 
policy belongs to the assured as his separate property and does not become a joint 
family asset.". Nó, doubt, if there is a clear indication that the member did not 
intend. to treat it as his separate asset, the position would, be different. In a case , 
: where each of the several members of the family has taken a policy in,his name the 
presumption becomes iga that the policies were not part of: the io family 
asstts. 
bx M. S, Ronahi Rao and M. Krishna duo: for Appellants 


WV, Rangachari, P. V. Mice d fan, T. M.. Krishnaswami Apa resak. V. Naga 
ramiah for Respondents. , 


NE AES 


2M. OM 


RM. tied n My eae os 
Govinda Menon, Je 7... o c ve d m OK. K. P. “Thavazhi v. SréeDevi 
27th February, 1959. -. , NE. © a S.A. No. 1671 of 1948. 

Malabar 'Law—K nina E ceases do: ‘represent the family. >- > ` 


It is settled law that unless a karnavan had renounced his powers, or by a 
. regular family karar entrusted the management to some other member of thé taiwad, 
the karnavan would not lose his rights to SEQ the family: 
N. Sundara Ayyar for Appellants. EN SOM wal 2.0 
. 1 M. K, Nambiar for LEE 
, RM. 
` Ramaswami,, Jj. 
5th March, 1953., 


Sod. ENE i =o Decree modified. Appeal dismissed. 
i : Syed Useni v. Munuswami:Nainar. 
1, », S.A. No, 1506 of 1949. 
o, Gil Procedure Code ( y of. 1908), section 47-—Scope- -Application under—Con- 
verted into: a Suit Executable decree — Remedies mec mut be pu * independent, 
proceedings. Soag 
. Where a: decree TEA ‘the relief can, ao be worked ott id execution 
and not.by. means. of a separate quit either independently or by conversion. as.con- 
templated under section 47, (2). of the Code of.Civil.Procedure and the period of 
limitation is three years from the date of decree. — 
Case-law. reviewed. 


"u aas 5 » 


US. oTh hyagaraja. Ayyar | for Appellants. 


|| 
ea! PN Cosi ra * 
Uo wal 


QU T tua to nh oto o naa NG 


M. S. Venkatarama Ayyar for. Respondent. Be mS Pe a hae? "uil 
RM. ————d.nv “Appeal dissed, 

RAE G.F. -and Venkatarama Apar, F ^. Meenakshi Ms Ltd‘, Mathurai v. ` 
6th March, 1953»! < Labour Appellate Tribunal, Bombay. 


: L.P.A. No. 148. of, 1952. 

n bedani Disputes (Appellate Tribunal) Act (XLVII of 1950), section.7 (2) (b)— 
Conciliation -Proceedings—Meaning of—Writ of certiorari against erroneous, decision of 
A Tribunal—If available. 


;, The term s bue piede t though: not defined in. the Industrial 


p a. conciliation’ officer’ or, "Mad: ‘under the Act. 
The: Words * the ‘settlement, arrived, at between ‘the parties in the course, of 
Conciliation Proceeding ° mentioned in section 7 (2) (8) of Act. XLVIII of ‘1950 


refers to the settlement arrived, at in the course of, Consiliation Proceedings, under 
fhe; Todal 5 RS Act... me 


ERATES UE Up Se uu! dune! i a se eb ab aie t 
. a 


ry . 


48 
NA “The "Hig sh Court cannot under Article 236 of the Constituiià- convert “itself 


intj à a court of further appeal from the Appellate Tribunal; No'vertiofari is avail- 
ablé tó quash'a decisión passed with jurisdiction by an 1 fenior tribunal on the mere 


. ground that such decision is erroriéous. NEED 


"y 


SW; Rajágopala Ayyangár, K. Subramaniam and Alladi Kapidan for ‘Appellant: 
` Arunachalam, Jagannadhadas S n i "aud "the Government: Pleader (P. aaa 


narayana Raju) for! ‘Respondents. : : : 


eC R M. £— Sáu "Appeal: dismissed: 
S [Eul Bench] , l : 

Réjenitniar, C Ji, Rajagopalan aid pon Abdul Rabman Sahib’ v.- "Mohd. Siddiq. 
: Venkatarama Ayyar, J| ut C.R.P: Na 1185 on 1949. 


"6th March, 1953: 
^ Arbitration Act (X of AERA section 4] Prio Applicable When could 


, be ms the basis of a decree under Order 23, rule 3, Civil Procedure Gode. 


Under the Proviso to section" 4T “of. thé: Arbitration Act an arbitration 'áward.: 


‘obtained otherwise than in. proceedings taken in accordance with the Act cannot 


E 


ule 3 


without more be recognised as a compromise or adjustment.of the suit. "No decree . 
can be passed thereon under the provisions of Order 23, rule 3, Civil Procedure Code. 
VLL.R. (1946) Mad. 39°: (1945) 1 M.L.J. 468, overruled. ^... - 
But, if after an award is made, the parties thereto agree to-accept it, that will 
be a compromise and a decree based. thereon coud be passed under Order 23, 


Gala discussed, SN Y 
K. S. Desikan for Appellant; 4 ne 
K. G. Srinivasa Ayyar for Respondents $ we Los 

RM. , ———— | UE Banin allowed, " 


ue 
ID 


“Mack, d$ Os x Chengama Naidu v. Velayudha Mudaliar. 
saath March, 1953-5 . 5 A.A.O. No. 313 of 1949. 


' t Madras- Agricultutist? Relief Act (IV of 1938), sections 23 and. 24—Scope and A 


“effect of —Sale set aside under—Right-of a bona fide purchaser to get back the sale price paid 
by him-—Inherent right of-Gourts to protect:suitors before it from harm by its own acts; - 


Sections 23 and 24 of Act IV of 1938 leave unimpaired the inherent right of the 


“Court to see that any: suitor before it is not injured by its'own act or by a decision . 
“which is reversed by a Court of appeal, when the party before it is a bond fide auction 
;purchaser-for valuable consideration. : (1941) .2' M.L.J. 1060, - distinguished; ' 


The only consequence laid down in section 23 when a sale i is set aside is sr 
it “ shall be deemed not to have taken place at all”. Under section 24'a pur- 
chaser shall be entitled to an, order for payment of any purchase money Paid by 
him against the person to‘ whom. it has been paid where a sale is set aside under 
section 23 or section 23-A of the Act.. ^ a 
Kasturi Seshagiri J Rao and Kasturi Sivaprasada Rao for Appellant. - 

"UR. Gopalaswami digada, K. Rajah Ayyar and M. Natesan for Respondents. 


RM. -> a Appeal allowed. 
; wahan Ayyar, 3. s: Moon e ' — Kandaswami v. Dy. Registrar of 
< 12th March, 1953. " = DIRE . ‘Co-operative. Societies, Coimbatore. 


E W.P. No. 1 of 1953. 


1^5 Madras G£operatiné Societies- Act wi of 1932)—Registrar of Co-operative Society— 
.' Diities of --When' administrative and when guis Writ of Certiqrari’ to qua departmental 


communication — 1f could Tie: 
' Under the general scheme’ of the Co-operative Societies Act the functions'of the 


. Registrar with reference to Co-operative Societies under the Act are both adminis- 


“trative and judicial. "Thé Registrar has to’ arrange for audit of the áccounts:of the. . 
' societies’ and for inspection of. their "work. He has also powers to supersede the 
‘committee,“to dissolve thi society and. diréct’ its winding up. “All these are purely = 
ofan administrative character. The „provisions for the’ reference to arbitration ' of 


Kt 


. . ` 49 
disputes ; and jthe-conduct of arbitration, ete. are judicial: functions involving the. 
adjudication: of civil.rights of parties." a, a cn fet d aes ESL p ht d N 
No writ of certiorari is admissible to guid a | purely départmental: communi. 
cation, which cannot be regarded as a judicial or quasi-judicial order. : ui 
Row and Reddi. and S.-Mohan. Kumaramangalam for Appellants. E ; 
. The Government Pleader (P. xu d Reo, ie Jajah Ayyar and: c s. 
pics iiid for SN d 4 
R.M. hy a, E Pues. Petition: dismissed. 
Govindan Menon "n Basheer Ahmed Saved, IF. JU Kuttyai Lakshmi v. 
12th March, 1953. l oe Puthia Purayil. 
he AAO. No. 76 of 1949. 
Malabar Law—Gift to a member of a pu re as to tarwad property. ` 
“a It is now settled law that if a gift is made to an entity which constitutes a tavazhi 
äs such, then the presumption is that the donor intends that the gift should have all 
the incidents òf tarwad property attached to it. 
| . (1946) 2 M.L.J. 175: LL.R. (1947) Mad. 272 at 293; differed. 
|^. (1999) 1 ML]. 604, distinguished. 
If the donees constitute a natural group according to the Marumakkathayam 
Law capable of acquiring and owning: property, there is no reason why this presump- 
tion should not be applied. to thém. The degree of propiriquity' between the 


donors and the donees i is immaterial’ and affords no.test. Where a Marumakka- 


thayam | donor | gives properties to the’ children of’ the same mother or to'a member : 
ofa tavazhi without any express iridication that'an absolute alienable, estate was 
granted, the presumption is that the donor,intended to. ‘confer age an estate with, 
all the incidents of tarwad property. 
(1915) 29 M.L.J. 481 : IL.R. (1915) 99 Mad. 317. (F.B.), followed. 
A. Achuthan Nambiar for Appellant. ° 7 
K. Kuttikrishna Menon and V. Balakrishna Eradi'for Respondents. 


RM. °° € ————, Er Appeal ish 
Satyanarayaná Rao “and Rajagopalan, JJ. i Rakkiyana Gounder p. 
"19th March, 1953. c4 XL. 20 Chinnu Goundan.. 


| S.A. No: 1167 af 1949. 
. Euidenc Act (Í of 1872), section ae Propio 2 Sc6pe . of Oral. evidence to * add to". 
the termi 'ef a docüment—W hen inadmissible, 


,, A.contemporaneous, oral agreement which- has, the effect of KEN a sale to 
a mortgage is not provable in view of section 92 c of the Evidence Act. - If, however, 


the paxfies did; not seek to. establish A, ‘mortgage’ ‘by oral evidence but interid- to + 


prove.an oral agreement ‘to reconvey, which i is à distinct transaction, ‘Section.’ "92. 
of the Evidence'Act doés not stand in the way. If the arrangement pleaded amounts 
to a single transaction of the nature.of à mortgage, and if the’ ‘agreement to reconvey. 
is, oral it is hit at by, section 92 ; of the Eyidencé Act. The words ‘ adding. to? 

occurring in section 92 of the Evidence Act, conteinplates' ‘the addition ta. the | terms. 


of the sale deed and not a collateral matter, which is added : on by, the Saerecneot m +o 


P. S. “Kailajam and M. S. Sethu for Appellant. | , 
T NG Rajagohala Apanga for Respondent: "ES NA 
RM. : a Ka EA. 4 Appeal allowed Cats iud 


Givinda: Mason; Ji, es caet yt r in ‘i ial Brito. v. Bukthavatsalu Naidu.’ 
13th March, 1953. ped Cac E Uv Kun CORP. ‘No! 2199 of 19512. 


. Civil Procedure Code (V of 1908), Ordi: "by, rule’ d iSem "suits —Leave'to defend 
Power of Court to! extend time---Linitatión Act —Article 159—Applizábility. ! «^ --- 
` It is true that there is no specific provision-in Order 37, rule 2, Civil Procédure 


Code, or “iii "the Wimitation Act empowering a Court.to condorie’a delay. in-appear- - 


ance beyond the‘teri-days -prescribed by ‘the summons in Form:No- 4: of: Schedule 
B,.Givil.Procedüre Code, But ifthe. Court has passed no decree it. clearly has. ampie 


a 


* 


50 ES . ‘ 
disérstion tó' give the defendant such leave, ‘notwithstanding the fact that he has not: 
appeared within ten days of the service of the summons ôn him in-Form No. 4, 
Appendix Bofthe-Code. © tee 505 2 05 c0 o RU 7 
(1949) 1 MiE;J:514,approved. < ^ -> ety 00 . wa 
It is somewhat incongruots that a court which, after passing a decree on 
default of appearance caw set aside. the same should have no power, before passing 
the Cecree to extend the time for applying for leave to defend. e 


' po gM S 
. The, period of ten days fixed under Article. 159. of the Limitation Act.is mot an 
inflexible one. It can be construed only as prescribing the period of ten. days, 
when the summons does not specifically: fix a date for the hearing; ^^ ^" 
. c Sundararajan and Siveswami for Appellants. .: : 
‘A, K. Muthuswami Ayyar for Respondent, . ., t0 ex 
o RMO 77 7, Q0 ——— l ,,L Revision allowed. 
Venkatarama Ayyar; F 0.15. wk Subbaraj v. Mutlfia. 
“igih March, 1953. ^ 7 505 omg. s. 0 W.P. No. 881 of 1952. 
Representation of -the People. Act (XLIII of. 1951), section 85—Powers of Election 
Comriission under-—Provisians if ‘mandatory—Election Tribunal—If subordinate to Election 
Comriüssion—Civil Procedure Code (V of 1908)—Applicability—Powers ‘of amendmént to 
Tribinadl;: ^| Uo: RC MINI M DN u GONE ME 1 
"On, the true constraction, section 85 of tlie Representation ‘of the People Act 
does riot, make it: imperative on the part of the Election’ Commission to dismiss 
an eéction petition for-defective verification and secondly, whatever might be the 
powers of the Election Conimission under section 85 when once the matter comes 
before'the Tribunal, it is thereafter governed by section go (4) of the Act and under 
this'zection the Tribunal has a discretion in the matter of dismissing the petition for 
. non-compliance with the requirements, of section 8g. 777 t 0 0007 00 7 
The use of the word “ shall ” in section 85 is not, conclusive and the intention 
of the Legislature must be gathered cn a reading of the enactment as'à whole. -The 
factethat the Tribunal is given a discrétion under section go (4) goes fa to'support . 
the. view, that section 85 should not be construed as mandatory. The cumulative 
effect of the provision.in section 85, proviso, section 83 (3) and section go (4) is to 


ES] d per I 


lead to thé coridlusion that the words “ shall dismiss in'séction 85,should be ;cons- 
trued as meaning “ shall have the power to dismiss =. d NEUE. ` 
.-. Under section 83 (1) which makes Order 6, Civil Procedure Code, applicable 
“to elzction petitions, a defective verification isa mere irregularity and' does not affect 
the jurisdiction. ae "EP" e 
- "Even assuming that 'the only jurisdictioti of an Election ‘Commission was to. 
dismiss à petition under section 85 still when ónce the matter comes up before the 


Tribunal under section 86, thereafter the powers of the Election Tribunal are those 
which are conferred on it by the statute and such powers are not controlled: by the 
. limitations on the powers of the-Election Commission under the Act." The Election 
Tribunal is in no sense 2 body subordinate to.the Election Commission. Both are 
two independent bodies operating in the same field but at different stages and with 
different powers. ™ ° o bi l ur DCN 
"The question whether Order 6, rule i7, Civil Procedure Code, is as such appli- 
‘cable to proceedings before the Election "Tribunal is not free from doubt. ‘Section 
83 (3) permits only amendment of particulars iricluded in the list or the inclusion 
of better particulars.in regard to any-matters referred to in the list and that would 
seem. to negative a general power;of amendment which the civil courts possess under 
Order 6, rule 17, Civil Procedure Code. Every Tribunal has inherent jurisdiction 

to permit clerical and formal amendments, 4 : > , — ; NS 
“K. V. Venkatasubramania-Ayyar, £.: Vx Narayanaswami Ayyar and R. -Venkatachalam 

for Appellant: ,,: E ig RGN RRS eed. A oh tod. anat 
-1 The Government,'Pleader :(P: ‘Satyanarayana Raju);, B... V. Subrahmanyam, V. Vi 
Krisanamurthy, R. Chockalingam,and M. S.,Appa Rao fcr Respondents. (|; . ARN 

J 


m. . d E e DEAS " ^ . 
USSRAOM. c0 0 ur Wan Bee —— u. 


Pont c7 Y7 Petition dismissed. 
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Chandra Reddi, J. © ti +.) Sethurama-Thevar v.“Kameetha Rowther. 
17th "March, 1953. u A.A.O. No. gt of. 1951. 
* Madras. Agriculturisi? Relief Act (IV of. 1938), section 23-A—Applicability— 
Conditions for—Sales confirmed long before thé ‘amending: Act If: affected — Amending Act 
XXIII of 1948—Effect of. ` 
The clause ‘may apply to the Court within go days of such amendment or of the 
«confirmation of the sale, whichever is later’ in’ section 23-A of the Madras Act IV 
of 1938 as amended by Act XXIII of 1948 has reference ónly to the two conditions 
laid down ‘earlier in the section, namely, where the: confirmation had: not taken 
place or where it had taken place within ninety days of the commencement of the 
amending Act. | The expression ‘whichever is’ later? means only * whichever 
is the case’. In other words this section applies only to sales-whose, confirmation 


' had not yet ‘taken place at the commencement of the amending Act or which have ' 


been confirmed within’. go days of the commencemént of tHe Act. The section 
does not touch sales which have beén. confirmed. more than go days. before the 


coming into force of the amending Act. 


.V. Meenakshisundaram for "Appellant. "uc HE Ee 
R. Kesava Ayyangar and fe Parasaran for Respondents. he Re ge 
“RM. 


si las G. 7. , and Venkatarama Áyyar, J- Sabella Sahaba Reddy v. 

. 17th March, 1953. : +, , + Karri Venkata Reddy. 
J: S.R. No. 11015 of 1953. 

Constitution of Ina (1959), Article 227 (1) Power kj Super nenangi of High 
Court—Scofe of. - 

Article 227 (1) of the Constitution of India (which, i is a substantial re-enact- 
ment of section 107 of the Government of India Act, 1915 and sectión 15 of the 
earlier Charter:Act)"has never been understood to confer a right on the High 
Court as such to interfere with the judicial: orders and judgments made and 
passed by individual Judges or Division Benches of the High Court. | It cannot 
be said that a Judge of the High Court disposing of a Civil Miscellaneous Appeal | 
is a Court within the meaning of Art. 227 (1) of the Constitution and that the 
High Court has power of superintendence over him. so that it could interfere 
with his judgments. The power of the High Court under Art. 227 (1) is confined 
to subordinate Courts and judicial and. quasi-judicial tribunals which are also 


subordinate to it., “A Judge of the High Court is not as such subordinate to the 
High Court. ` 


0. Chinnappa Reddy for Appellant. ] à x n P " ] 


R.M. ` ren; Memorandum of "m dismissed. 
Somasundaram, F. ; Poe ,. Rananath Bholgothra, In re. 
17th March; 1932. |. 2005... Orl. Rev. Case No. 206 of 1953. 


Criminal Procedure. Code (V of 1898), section dee Were from External Courts 
—Executability—Scope—Court—Commissioner .of Police, Madras, if a Court. ; 


Though the Commissioner of Police, Madras, may have the powers of Presi- 
dency Magistrates by virtue of section 7, Criminal Procedure Code, they are 
not Courts :of Presidency Magistrates under the Code.’ In the Code wherever 
there is a reference to the Presidency Magistrate it: could:only mean and refer. 
to the Presidency Magistrates appointed under section 18 of the Code. "There ‘is 
no. definition of Court in any of the Acts, and certainly there is none.in the 
Criminal Procedure Code. But a Court is ordinarily understood’ ab a place 
where Justice is judicially administered. : 


Unless-, there is -a special provision making section 93-A applicable. to the 
Commissioner of Police, it will fall within the general prohibition SEE the. ‘Code 
will. not apply to the Commissioner, of Police.- i B 

V. V. Srinivasa ‘Ayyangar and M. V, Ganapathy for Petitioner. BP gh aes 

The State Prosecutor. (S. Govind Sea E on behalf: of the State, ^. 


RM. hoya T qr ——À a ., +. Revision allowed. E 
: 8 


l "Lr n DE . 
Banchapagesa Ayars J: went amit pia The State of Madras v? Abdul Kadir 
rath anal 1 TAFE Tharanganar Firm. 
—t das i 'C:M.A.,. No. 583 of:1950. 


" Madras las cal Sales Tax Adi: (IKS a 95. section Y8-—Suit to recover; money 


` Dedeh Ud as tax—Jf barred unde. section. 38—Lamitation Act—Article ri6 or, 62—* 


Applicability., , 


Vo 
ie 
Ar icle 62 of the Limitation Act. 


Neither ‘section’ 18 of the Madras General, Sales, Tax Act nor "Article. 16 of the 


rahi Act would have any, application i in such cases. 


suit tó, rëċóVer ‘a sumi i fin money ‘said to. have been collected legally Rout the.’ 
plaintiff : as sales tax C by thé ‘State’ of M adras can be brought within, three years. under 


KG (1039) , 1. MJ. ,588 :. LLR. (1939). Mad. 566 (F.B.) and. (i951) 2 MEJ- 


: 340,1 followed. ics 


toits The, Corean, Pleader. AP, Saiyanarayana: Raj) for Appellant, ` . 4 ry 
ui dq Re Sangameswara: -Ayyar. for ee ate 
R.M. ee SEI Appeal! dismissed: 
_ Rajamannar, C.F. hee dy es, ik Hanumanthiah’v. Thimmiah .' 
‘18th March, 1953. fanus "uude Ba S.A. Nos. 1178 and 1179 of 1949. 


Oil Seeds. (Forward Contract Proto) “Order (1949). section 2 (Gi) Meaning. f 

Forward Contract—If assignable. 

vhi ‘Thexphrase/ “iat some future dat ? i5 section 2 Gi) of the Order: of 1943 is not 
the: same as é ona futáre date’, | It only means at some time in future. A contract 
to 'selhgoodstis assignable by a seller and equally à contract to buy goodsiis assignable. 
by the buyer. Hence it could not be said that a forward contract cannot be assigned 
as it ta am executory contract. POS, TEM Dot 6 : 
ET Venkatesa, Ayyangar ; for Appellant: 


s tuf. ‘Swwaminatha, Ayyar and €: K. Pi for Respondénus "c2* 


Lon RE ‘Mz. EIE ue Uh aly TLO V6 0 ——— | , n `” Appeal disitisséd. 
' Balarami Reddi : 2. 


Govihida "enin and Basheer Ahmed gada, "UP es 

18th: March, 1953: |, I Shaik Masthan Saheb. 
va "m "n : f - C.M.P. „No. 1440 of 3 1953- 
: M titii df. India ( 1950), 3 “Artie: 133, ais (1). (0)—Leave, to appeal to, Supreme 


aN. ui 






T Wisdi in a. sit; or. appeal he pu, “relief Se for is with respect toa trustee- 


uid which 15 ‘noe ‘capable of valuaticn as such, paragraph (1) of section 110, Givil - 


Procedure Code and clause (1) (a) of Artic le; 193 of the. Constitution. cannot in ` 


strict terms apply. Clause (1) (b) of Article i 33 of the Constitution is in pari materia . 
with the second paragraph c of section Tio, Civil Procedure Code. . That Paragraph | 


applies! to “cases ‘where’ the ‘decree awards a particular sum or property ofea. parti- 
. Gulag value Lor refisés’ that relief, that'is, w. whe 

issof.a particular value.. Ifit is ‘impossible to estimate in money or by any ecuniary 
standard, the loss or :deiriment which the ‘applicant has-suffered by the passing 
ofthe: decree, from; which it is sought to obtain. leave to’ appeal then- “section 110, 
' Civil, Procedure Gode, would-not ápply. , . 

er the. ‘subject-matter of ‘the: dispute; in the inau case, "being ‘the agin hun 
and not any. property, section 110 ( 1), , Civil Ma EE pond. or. Article 133° E of 
ihe; Constitution would not,apply. - à 


Sat 


adi iQ. Ghinnafpa:Reddy for ‘Appellate. ro 09S 7 "Tr wd 
gout: Eun MAURO Respondent) : ? .. 007? 5 087 “obese 
R.M. i m Wkk cs - `: Petition dismissed, 
Venkatariiia gar jefe rece a chi fo ' ““Narasimbalu i i, Narasimham. 
»bgotlid:areh; Tag a ier oni m ido f Writ: Petition Nay 920 of 1952. 


Madras District Municipalities Ast’ (UU of xao) fiction. Rules Rule ATA (1) 
(a) and rule 10 (0)-2-Vielation, "of Waen-invalidátes an election. 7^ 


A méré viólátión ofrüle'27-À' (1) (a) of the Election Rules under "Madras Act 


re the subject-matter ` ‘of thé’ dispute | 


Mvo8\tgeeissfiot sufficient to invalidate an election and it must further; be'shown 


à; 53 

that the result E the élection has been affected: theréby. Rule b Area Berane Teluir 

that the: ballót papers 'marked'in such a "ianiüer as'tó y disclose thë’ ‘iden 

elector should be rejected: If all the ballot j papers are markéd~soas* to doe 


. rule 27-A (1) (a), all of them will have to be fece and ‘thé Wesi is! there in nó 


person who can be said to have been elected. iji: co tne Maddeve A DE 
.Quaere.—Cian it be said that in a case: alere all: ballot »papersilhave, :been so 


"marked as to violate the secrecy of the .ballot, there had been no:election:by!ballot 


under the Act? 2D T AS 
P. Ram Reddy and V. Venkataramana Reddy for Appellant, "or rà det uod 
Row and a and Mohankimaramangalam for Japonen Wee ui dd arnt go N 
R.M. 00 ———— Petition dismissed. 
Remaswami, J. : jin OO 8b Danda Reddi V. Rami Reddi. 
24th. March, 1953. i , C- R.B,: No. u21 of 195 1. 
Madras Agriculturist’ s Relief Act (IV of 1938), sections 19 and 2954 Apa ain 

‘for scaling down-—Order by Court ef Small: Causes—If appealable. * ~x. 


An application under section, 19 of the Madras Act IV of 1938 to à Court of 
Small Causes is not appealable under section: 25-A: of the said Act" inasmuch’ as 
the scaling down „is: of a decree passed by a Small. Cause Court and any decree 
passed by a Small Cause Court is only revisable by the High Count-and cannot 
be, appealed against.to the Court having. appellate jurisdiction. iocos i TN 

0. Chinnappa Reddi 2nd P.R. Ramakrishna for. Petitioner, TE dal 

A. V. Krishna Rao for Berne. , . be isa : S M m jq 

' — í ga «Revision allowed. 





R.M; 
Ramaswami, J. . Gulab Chand Danraj v. " Anandan. 
26th March, 1953. . CM C.R.P.'No- 738i of 1952. 


.Practice— Parties agreeing as to place where Courts will have jurisdiction to try ‘dispiites— 
Courts of other places—If competent to decide such disputes—Decision of Court of incompetent 
jurisdiction—If ‘res judicata. Er 

Where in a contract both the parties have entered into, à covenant that all 
causes of. action atising between them rélating to the transactions. ‘between them 
should be agitated only in a particular place, the Courts in gather places have no 


' jurisdiction to entertain the suit at all and any decision of such Courts should be 


considered a decision of a Court of incompetent jurisdiction and therefore such a 


decision of that. Court could not be res judicata to shut out the: party from the proper 


Court which has jurisdiction as‘per the covenant? . Voce x Sab NA, 
. 4. Achuthan Nambiar, for. Appellant. ^ .  ,- > Sore rho mui af 
N. R. Sesha Ayyar for Respondent : TEIG. U 4 A us n DES us E 
i R.M. M . ———. $n | "x .-Registon dismissed. 
Somasundaram; Vue DNE E t; “Thattayya v. , Básvafyya 
26th March; 1953... "0 Qn. Rev: Case Nos. 195. ánd' ‘208 of 19537 


Criminal Procedure Code (V of 1898), sections 195 (5) | and 144- Orders "under —if 


l Judicial Additional First Class Magistrate—If subordinate to Additional, District ‘Magistrate, 


"The fact that urider certain circumstances and for certain purposes mentioned 
in-clause (3) of section ro an Additional District Magistrate ' ds. considered ^ asa 
subordinate -to the District Magistrate clearly shows that the. Additional District 
"Magistrate does. not erijoy the same status as that of.a District-Magistraté and by 
virtue of section 17 all Magistrates are subordinate. to the District Magistrátes: 30! 


. à JVtcannot now; be disputed that the orders under section 144;Criminal Procedure 
Code are subject to" the revisional jurisdiction ofithe High?CourtioieRL.R. -4e 
Mad. 64: ,85. M. LJ. 454; approyed. 1923, M.W.N. 240 held to be not- good law | 
"now; ^ . 


54 i * « i . 
x s * t 5 i à ` 
,.. Af the order under section 144.is-passed by an authority it must, be treated as a 
` Court, when it ‘sanctions prosecutions also. . It is clear from the repeal. of clause. (3) 


of section. 435, Criminal Procedure Code, that orders under section 144, is not,only 
judicial hut that the authority. must be deemed to be acting asa Court. , . - 
T. Veerabhadrayya for Appellant. ': ee etur up, es 

- "The Public Prosecutor’ (V. 7. Rangaswami Ayyangar) and ‘Adavi: Rama ' Rap for 
Réspóndents in Crl. R.C. No: 195 of 1953 Coke, vies e 


Adavi Rama Rao for Appellant. : 


The Public Prosecutor (V; T. Rangasulami Ayyangar) and T: Velfabhadiajya for 
' Respondent in Crl. R.G., No:/268 of 1953. - 8s rg E x 


OC RM, Revision ‘allowed- 

Krishnaswami Wayüdà, Je : ‘ S. N. VR. Lakshmanan Chettiar v. 

. 27th' March, 36053: |. d . à .. '* Periappan$ 

Patt x bw a uou aa AGO, Nos..585 and: 588 of 1949. 
Civil Procedure Gode (V of'.1908), -Order21; rule 53—Practice—-Execution ofo 

decree, by attachment, of-another decree-—-Origingl:decree: time barred subsequent, to attachment. ` 

—f.decree-holder entitled to, proceed. to. excute the attached decree. y. E MET 


^. "Phe.fact that the decree which is sought to be:executed by: attachment: of 
another! decree becomes time barred: after'attachment of the decree, does not? 
. take away. the-rights:of the: attaching ‘decree-holder to execute the attached decree, 
apart fronrthe provisions ‘of Order 21, rule 53 (3), Civil Procedure, Code... Where 
an application for the execution of a decree has been made within the statutory 
period of limitation by the attachment of a decree the applicátion for tlie execütion 
of the attached. decree can be made even after the expiry of the period of limitation `. 
for, the execution of the decree in, which such attachment was made. — .. — 
2 X. G. Krishna, Ayyangar for Appellant ix C.M.A. No. 585 of. 1949 and the. 
Respondent in C.M.A. No. 588 of 1949. $ l Wi 


: d E : te “Ac gi ee 
cC ELS. Desikan:and K. Raman for Appellarit in C.M.A. No. 588 of 1949... 


W^ us 
FONTES 


ay PUO rn. 
TX ji 
A PM, sd vals 


ig . M a^ 


"a ; x 
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R.M. l gg a et u <- Appeal dismissed: 
lis in. ids Nak oa nos RE o Danyar Bae ET "s ntt or us Cou : : 
Rajamannar, C.J; and Venkatarama Ayyar, Fa, |... .,S. K. Sambandam v: Election 
oco ow + Bist March, 1953. j-n S ED a ose Tribunal, Madras. . 
Kaka Pu PANAMA PIT ‘ly, W.P. No. 869 of:1952 and ° 


NT W.P. No. 72. of 1953. 


at daw ge ] PE n ue vr O que TR 
^: y Representation. ofthe People Act (XLIII of 1951), section 39. (4)—-Obbjéct. of-—Rulés ° 
Sor counting of voles—If affects substantive rights. : Paa E nak Weber Vid 


It has often been observed that section 33: (6) and sectión 99: (4) proviso‘of the- 


ar provisions in.Statutes in. pari materia . 


but, to provide guides to.the Returning Officer in deciding on the identity. of the 


AA rule.providing for a method of counting of the votes is prima facie procedural ' 
and they do not affect or impair any substantive rights. They only,regulate the mode. 
2S Ta o Ca: í though they may 
ostensibly rélate to matters of procédure, might in effect affect substantive rights. |. 
n'i Ta Lakshmiah, K. Srintvasamurthi; K. -Pandurangam and B. Lakshminarayana Reddi 
for Appellants in both: petitions. n0 «= Vie GU eae ieee na E7 


FRA we he a nah 


“an »The Government Pleader.: (P. Satyanarayana . Raju).: and K. Srinivasa. Rao and 
M. G. Kamath-for Respondents, ooi Loo L Yea timen 


xnl vu wt PT as. uz VEA, Ded Wasa yer "E NAN AU 
0 Wa, RM: , ——— Us. o 7. Petitions’ dismissed. 
ui ESSEC 


, ; 55 


Chandra Reddy, F. : The Pie Money Bank, Ltd. v. Ruddramma. 
12th March, 1953. . AA.O. No. 39 of 1951. 


Madras Altyasantana Act (IX of 1949)—Section 35—Scope of —Right of an individual 
member to sue for partition. 
The partition referred to in section 35 of Madras Act IX of 1949 is that of a 
branch or kavaru and an individual member who does not constitute a kavaru 
e Within the meaning of the proviso cannot ask for partition. The only right that is 
given by section 35 of the Act to the common ancestress by virtue of her position 
is to ask for a partition on behalf of the branch and not to claim her individual 
share in the family properties. oM: ed : 
Section 38 of the Marumakathayam Act (Act XXII of 1933) concedes a right 
of partition to individual members who constituted a thavazhi. Where a member 
has the right to claim partition, his share or interest could be seized and sold 
‘in execution of a decree. It follows that if such right does not vest in the judg- 
ment-debtor the decree-holder cannot attach the interest of a member in the family. 
(1890) L.L.R. 18 Cal. 157, followed ; (1938) 1 M.L.]. 710, distinguished. 
K. Vittal Rao for Appellant. A l "ES ^4 
K. Srinivasa Rao for Respondent. 


R.M. : Appeal dismissed. No leave. 

p ; 
Rajamannar, C. J. and Venkatarama Ayyar, F. i Simrathmull v. Jugrej. 
17th March, 1953. Y O.S.A. No. 40 of 1952. 


Letters Patent (Madras)—Clause 15—Summary suit —EHigh Court Original Side rules 
—Decision whether. a particular suit would fall within the class of suits included under Order 
Vil—Whether appealable under Clause 15 of the Letters Patent—Fudgmeni within Clause 15 
—Whatis. ^ i E 

1f the effect of an order, whatever its form may be, and whatever may be the 
nature of the application in which it is made, is to put an end to the suit or proceeding 
so far as the Court before which the suit or proceeding is pending is concerned, or 
if its effect, if it is not complied with, is to put an end to the-suit-or proceeding, the 
adjudication is a judgment within the meaning of clause 15 of thé Letters Patent. 


An order by the Judge in chambers, allowing an appeal from an order of thé 
Master that a suit is properly instituted under Order 7 of, the Original Side Rules 
is not an order which puts an end to the suit or proceeding though the party 
aggrieved by the order did suffer an injury .for the time. It cannot be treated 
either as an order on an independent proceeding ancillary to the suit such as, 
for example, an 'order on an application for interim injunction or for the 
appointment of a receiver, which might be a judgment within the meaning of the 
clause. s 

An order which regulates the procedure according to which the suit is to be 
tried does not in any way affect the merits of the questions at issue between the 
parties by determining some right or liabilizy. 

(1901) 1 Q.B.D. 7, distinguished. 

(1938) 2 K.B. 637, referred. uod f 
(1910) 23 M.L.J. 1: LLR. 35 Madras 1 (F.B.): (1924) 27 Bom. L.R. 99 
followed. 4 

But a party aggrieved by such an order will be entitled to canvass the correct- 
ness of the order in an appeal against the decree. . 

LL.R. 13 Rang. 239 ; 32 Bom. L.R. 660, followed. "e j 
V. S. Rangachari for Appellant. 


M. S. Venkatarama Ayyar and JN. C. Rangaswamy for Respondents. 
R.M. pi SH "p . Preliminary objection upheld. : 


NRC , 


: <6 


Mack and Krishnaswami Nayudu, JJ. `. ud Janaki Rama Ayyar v. , 
: 25th March, 1953. Nilakanta Ayyar. 
Appeal Nos. 720 and 731 of 1949 and 21 of 1950. 

Trust Act. (UI of 1882)—Sections 48 and 52—Tristees if can delegate their powers— 
Number of trustees—If majority of them could represent the ‘trust— Trustees—Duties of — 
Trustee prohibited absolutely from getting an interest in the Trust properties. 

The Trust Act does not .empower the trustees to delegate their power and 
the Act has also. given specific instances where one trustee out of two or more”? 
trustees can act sọ. as as to bind the entire trust ; none of these provisions confer 
powers on the majority to deal with trust property by transferring them. 

"Under section 48 of the Indian Trusts Act where there are several trustees the 
property is vested in all the trustees and cannot. be legally divested by only a majority 
of the trustees executing a document of transfer of trust property. 

42 Ch.D. 23: (1945) 1 M.L.j.97, followed. Lewin on Trusts. 15th, Edn., 
page 190, referred. 

Even in the absence of any statutory prohibition the right course for a 
trustee should be, not to obtain any sale of trust property in his favour ` or in 


favour of any member of his family or an agent on his behalf however much the :' 


transaction might initially be considered to be a fair and reasonable bargain 
entered into in the interests of the cestui que trust. In any event, a trustee should not 
buy trust property, however much he may be authorised under the trust deed 
unless he:has made an attempt to sell the estate: to third parties and failed in the 
: àttempt and the only course open to him to carry out his obligation was to sell to 
himself. 

The words “No trustee may buy trust property, in section 52 of the Indian 
'Trust Act does not give a discretion. to DRE trustee but amounts to a positive prohi- 
bition. 

Case-law discussed. 

It is a well.established principle in the Law ef Trust um a trustee is under a 
disability to purchase trust property and this is incorporated’ in sections 52 and 53 of 
the Indian Trust Act, 

K. Bhashyam, K. FAhkatanam C.R. Pattabiraman and R. Ramasubba Ayyar for 
Appellants.: 

» K. V. Venkatasubramania "bus; T. P. Gopalakrishnan and T. R. Venkataraman for 
Respondent. 


———— Decree modified. Appeals dismissed. 
Subba Rao and Somasundaram, JJ. i S. Pl. P. Narayana Chettiar v. 
2 5th March, 1953. M. AR. Annamalai Chettiar. 

; C.M.P. No. 6577 of 1952. 

Madras Agriculturist Relief Act (IV of 1938)—Amending Act XXIII of a1948— 
Section 16—Scope—Party when barred from claiming the benefit of section 19.- 

Section 16 (1) of the Amending Act XXIII of 1948 applies to suits instituted 
after the commencement of the Act ; clause (ii), to suits or proceedings instituted 
before the commencement of the Act in which no decree or order has been passed 
which has become final and clause (iii) to suits or proceedings in which the decree 
or order passed has not been executed in full before the commencement of this 
. Act. A combined reading of the three provisions indicates that clause (ii) will apply 
if the decree or order hadnot become final before the Act and clause (iii) if the decree 
or order, though became final, was not satisfied before the commencement ‘of the 
Act. (1952) 1 M.L.J. 264 (FB. ), followed. 

“A party who had an opportunity to raise a plea but did not raise the plea is 
precluded by the principles of res judicata from raising the plea over again at a subse- 
quent stage. The scope of section 19 (2) of the Madras Agriculturists’ Relief Act 
` is itself limited by the provisions in section 16 of the Amending Act XXIII of 1948. 
P. S. .Panchaksharam for Petitioner. 
S. Thyagaraja Ayyar for Respondent. 
R.M. : s | 


° Petition dismissed. 
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" Ramaswami; Ju : Mohideen Bawa v. Hajee Julaka Bivi 
24th February, 1953. S.A. No, 683 of 1949. 


Pardanashin lady—Who is—Execution of a document by pardanashin lady—Onus 
of proof as to voluntary nature—Presumption as to validity—Scope of. i 


A pardanashin lady has been defined by the Privy Council as a woman of rank, 
Hindu or Muhammadan, who lives in seclusion, shut in the zerana, and having no 
communication except from behind the parde or screen with any male person save 
a few privileged relations or dependants. To be entitled to the protection of the 
rules which apply to pardanashins, a woman need not necessarily be a “woman of 
rank *; the rules are equally applicable to poor women who are illiterate and ignorant 
even if not pardanashin. Mere execution by a pardanashin lady, although unaccom- 
panied by duress, protest, or obvious signs of misunderstanding or want of com- 
prehension, is in itself no real proof of a true understanding mind in the executant. 
In the case of a deed executed by a pardanashin the question is not whether she knew 
what she was doing, had done, or proposed to do, but how her intention to act was 
produced ; and the onus is cast on the person relying on the disposition, to establish 
that the transaction is one which the disponent thoroughly comprehended, and 
deliberately and of her own free will carried out. The mere declaration of the 
executant subsequently made, that she had not understood what she was doing, 
is not in itself conclusive. If, having regard to the proved personality of the execu- 
tant, the nature of the deed, the circumstances under which it was executed, and the 
whole history of the parties, it is reasonably established that-the deed executed was 
the free and intelligent act of the executant, the onus which rests upon the party 
relying on the deed is discharged. š i 


R. Gopalaswami Ayyangar for Appellant. 
K. Bashyam, T. Srinivasan and K. Soundararajulu Naidu for Respondents. 


R.M. - : Appeal dismissed. . No leave. 
Ramaswami, F. Subbamma v. Narasayya. 
26th February, 1953. S. A. No. 1387 of 1949. 


Transfer of Property Act (IV of 1882), section 53-A—Applicability—Contract and 
instrument of transfer— Tesis. : Ld 


“The case of an instrument of transfer is put in the alternative in section 53-A 
of the Transfer of Property Act. Consequently, the section applies not only to 
contracts of transfer as such but also to instruments of transfer. The words “ not 
contemplated in the manner prescribed by law” have the.effect of superseding 
the provisions not only of the Registration Áct but also of the Transfer of Property 
Act as to registration and attestation. But the section would not apply if the 
instrument could not be proved for some other reason, for example, if the original 
is unstamped and lost so that secondary evidence becomes inadmissible. 


„An unregistered sale-deed which is a document in writing and which contains 

: all the terms enabling acts of part performance unequivocally referable to it and 

which has changed the relative positions of the parties as to the subject-matter of 

the contract and which is much more than an act preparatory to the completion 

. of a contract is certainly an instrument of transfer as. contemplated in the latter 
portion of section 53-A. = 


P. V. Chalapathi Rao for Appellant. fe l i 
M. Subramanya Sarma for Respondents. l ; 


R.M. 
NRC 





“Appeal dismissed, 
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<.. Mack, J. °. =... - . Chinna Narasamma v. Venkata Narasi Reddi. 
5th March, 1953. > A.A.O. Nos. 604 of 1949 and 96 of 1950.. 

Hindu Law—Joint family—Partition—Evidence of —Effect—Reunion—How proved—° 
Acquisition of property by joint family manager—Presumption as to self-acquisition. °° | 

It is well settled law that an agreement between the members of a Hindu joint 
family whereby they appoint arbitrators to divide the joint family property among 
them, amounts to a severance of the joint status of the family from the date of the 
agreement. The legal effect of such a document cannot be controlled or altered 
by evidence of subsequent conduct of the parties who may after severance make. 
physical division of the property or may decide to live together and enjoy the pro- 
perty in common. Once there is a division in a joint Hindu family, whether, of 
status or property, there is no: means of avoiding the result except by a reunion, 
for which an agreement express or implied, is always required. ] 

(1938) 2 M.L.J. 234 (P.C.) and (1948) 2 M.L.J. 331, followed. 
Z When a joint family representative dies it becomes a question of pure fact as to 
whether he represented the joint family in a partnership business venture or em- 
barked on it in his individual capacity. If for the purposes of starting a trade a 
member of a Hindu joint family got assistance by way of a contribution from the 
joint family funds without any further assistance from the joint family it is reasonable 
to extend the principle of the Hindu Gains of Learning Act to such a case. On 
principle thére is no reason ‘why a manager of a Hindu joint family, whether he 
be the eldest son or the de facto manager, should be placed under a strong dis- 
ability (as compared with his urban counterpart or an educated man who leaves 
his village and lives in a town) as regards his right to regard the property he acquired’ 
by his own éxertions, initiative and enterprise as his self-acquired property. ny onu 

T. M. Krishnaswami Ayyar, A. Balasubramanyam and M. Natesan for Appellant. 

V. Tyagarajan and J. V. Srinivasa Rao for Respondents. 


Appeals allowed. 
R.M. ' ———— Case remanded. No leave. 


Govinda Menon and Basheer Ahmed Sayeed, 77. Satyanarayanamurthi 2. 

10th March, 1953. à Venkatasubbamma. 

A.A.O. No. 193 of 1949. 

- , Madras ‘Agriculturist Relief Act (IV of 1938) (amending Act XXIII of 1948), 

section’ 23 (A)— Entitled to the benefit of the Act "— Meaning of—Section 19—Righis, 
under—If purely procedural. 

The Madras Agriculturists’ Relief Act is intended to help the agriculturists 
and therefore the expression “ entitled to the benefits of the Act ” should be given 
a liberal interpretation. It cannot be restricted to the benefits conferred, under sec- 
tions 8, 9 and g-A alone. Section 19 of the Act was introduced by section 16 of the 
Madras Act XXIII of 1948 in order to obviate certain hardships which arose out 
of the decisions which held that an agriculturist cannot get the decree scaled down 

` if he has not asked for the benefits under the Act before the decree was passed. ‘The 
result of introduction of section 19 is that even though the debtor did not invoke 
the provisions of the Act before the decree was passed it was open to him to have 
the decree scaled down thereafter if he is an agriculturist. It is difficult to say 
that the right to get the decree reduced is only a matter of procedure. The intention 
is to give the benefit to such of those agriculturist-debtors who out of ignorance 
or for some other. reason were not able:to have the decree subsequently reopenéd 
and amended in view of section 19 (2). If section. 19 (2) of the Act is not inter- 
preted as granting the benefit to the agriculturists then the entire purpose and 
object of the Act would be-nullified. The right of getting a decree amended and 
scaled down even after it had become final is a substantive right, and is not a pro- 
decural right. 


P. Ramachandra Rao for Appellants. n ; 
D. Narasaraju, D. S. Krishnamurthy and K. B. Krishnamurthi for Respondents. 
SUURM,. C. 2D Appeal allowed, Case remanded, 
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Ramaswami, F. ' =- .Doraiswami v. Varadappa Chetti., 

13th March, 1953. ` S.A. No. 477 of 1949. 

Adverse possession —Property of | tenants in common in possession of one co- -tenant—When, 
adverse to others—Proof. 

Although as a general rule a possession of one co-tenant is not deemed adverse 
to the other co-tenants, the existence of the relation of co-tenancy does not preclude 
*one co-tenant from establishing an adverse possession in fact as against the other 
co-tenants. But the burden of proving the adverse nature of his possession lies 
on him who sets up the title by adverse possession and the evidence with regard 
to that point must be viewed from that standpoint. Every case of adverse posses- 
Sion by a co-sharer must be considered on its own facts and the principle that the 
possession -of one co-sharer is in law the possession of all should not be pressed too 
far. The true owner must be equally vigilant and it does not prevent time running 
if He could have obtained but did not actually obtain knowledge of the adequate, 
continuous and exclusive ‘adverse possession of others. 


D. Ramaswami Aiyangar and S. Kuppuswami for Appellant. 
N. Appu Rao and P. S. Srinivasa Desikan for Respondents. 


R.M. ————  . - Appeal dismissed. No UR 
Govinda Menon and Basheer Ahmed Sayeed, FF. Bash yam Reddiar v. "Paramasiva: 
. 19th March, 1953. Mudaliar. 


A.A.O. Nos. 568, 569 and 570 of 1948. 


: , Madras Agriculturist? Relief Act (IV of 1938), sections 7 (2), 8 (2) (3)— Has paid’ 
and * sums repaid "— Meaning of—Payment of interest by transfer of assets—Validity— 
Prohibition of execution under section 7 (2)—Scope. 

The words “has paid’ in section 8 (2) and the words ‘ sums repaid’ in section 

8 (3) must be construed to mean ‘ treated as having been paid to the decree-holder.’ 

There is, of course, no doubt that a liability to pay interest, like a liability to make any 
other payment, may be satisfied by a transference of, assets other than cash and that 
a receipt in kind may be receipt of interest. Section 7 (2) of the Agriculturists' 
Relief Act does not prevent the decree being executed in so far as the decree is valid- 
against the judgment-debtor. 'The prohibition under section 7 (2), seems to be 
only to the execution of the decree in excess of the scaled down debt. 


S. T yagaraja Aiyar for Appellant. 
R. Gopalaswami Aiyangar for Respondent. ; 
R.M. ae Case remanded. 


Rajagopalan, F. Komaraswami Pillai v. Ratnasabapathi Pillai. 
25th Magh, 1953. . Appeal No. 149 of 1948. 


Societies Registration Act (XXI of 1860), sections 6 and 7—Person entitled to sue— 
Who is—Right of a member to sue or continue proceedings. > . 


Under section 6 of the Societies Registration Act the only person that can sue 
or be sued in the name of the society is the person appointed by the Governing 
Body for the occasion. In the absence of such appointment a member of the club, 
cannot invoke the benefit of section 7 of the Act to continue the proceedings. ` 


S. Ramachandra Ayyar and R. S. Venkatachari: for Appellant. 
v 6$. Jagadisa Ayyar and S. Peeve Ayyar for Sandhi; 


R.M. ——— Afpeal dismissed, 
Govinda Menon and Basheer Ahmed Sayeed, Jd. Rayulu Iyer Nagaswami Iyer Zi 
goth March, 1953. l ' & Co. v. Chockánarayanan Chettiar. 


5 fad -A.A.O. No. 536 of 1949. 

` Practice—Execution of a decree annal a major wrongly described as minor— 

to the judgment-debtor as major—Validity. 2 notice, 
Ifa person, who was a major at the time of the commencement of a a aing 

was throughout the proceedings wrongly described as a minor and notice was never 
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sent to him as a major, the result would be that the entire proceedings were without 
notice to him. A sale held in the course of such execution proceedings certainly 
cannot bind him. Strictly speaking. such a person cannot be deemed in law to 
have been a party at all to the procezdings. > f 
1 C. S. Rama Rao Sahib for Appellant. 


K. S. Ramabhadra Ayyar for Respondent. 


T 


(RM. i l . ———— ` Appeal allowed. Case remanded. 
Ramaswami, f. | Kesaviah v. Venkayamma.. 
1st. April, 1953. , C.R.P. Nos. 1987 and 880 of 1952. 


Civil Procedure Code (V of 1908), Order 17, rule 1—Scope of. 


The principle underlying rule 1 of order 17 of the Civil Procedure Code is that a 
party who is ready to proceed with the suit should be awarded such costs as can be held. 
to be “occasioned by the adjournment,” and this can be made reasonable compensation 
for the expenses incurred by reason of the adjournment. “Occasioned by the adjourn- 
ment” is deliberately used in order that the discretion of the Court should not be res- 
tricted to the taxable costs of the day. Of course the condition imposed should not 
be in the nature of a penalty or punisEment to the party asking for adjournment and 
hence, the costs awarded should in no zase exceed the sum necessary for the expenses 
which in the opinion of the Court the party ready to proceed with the suit reasonably 
incurs as a result of the adjournment.’ Sufficient opportunity should also be given 
to the party to obey the order. The payment of costs may be made as a condition 
precedent to the adjournment. ` 


.-M. Bhujanga Rao for Petitioner. 
C. Kondiah for Respondent. . 


RM. ` # Petition dismissed. 
Ramaswami, J. Rangaswami Pillai u. Srirangam Municipal Council. 
1st April, 1953. C.R.Ps. Nos. 1348 to 1375 of 1949. 


Contract Act (LX of 1872), section 72—Coercion—Meaning of. 

It is well settled that the term ‘ coercion’ in section 72 of the Indian Contract 
Act is used in its general and ordinary sense, its meaning not being controlled by the 
definition given in section 15 of the Act. Ifit had been intended that the definition 
of the term for the purpose of section 72, should be found in section 15, it might 
be reasonable to expect that the definition should find a place in section 2, which 
is the interpretation clause. , ; 

K. Srinivasan for Appellant. 

` T. R. Srinivasan for Respondent. 
R.M. ————-— Petitions dismissed. 


[F. B.] : : 
Satyanarayana Rao, Rajagopalan Mahadeva Rao v. Surya Rao. 
‘and Balakrishna Ayyar, JJ. ` W. P. Nos. 632 of 1951 and 79 of 1952. 


2nd April, 1953. ay 

Madras Co-operative Societies Act (VI of 1932), section 51 (1)—Scope of the words 

€ touching the business of the Society '—Stbmitting to the jurisdiction of the Regis trar—If 
_ jurisdiction of the Registrar can be questioned later. 

Every activity of a Co-operative Society within the ambit of the sections of the 
Co-operative Societies Act, the rules and the bye-laws of the Society would be a 
matter ‘ touching the business of the Society. Ifa bye-law not being ultra vires 
empowers a Society to do a particular act that act would be the business of the 
Society. Therefore the adjudication cf the Deputy Registrar setting aside the elec- 
tion of the petitioners as directors of a Society which is provided for in the bye-laws 
is a decision within.the jurisdiction of the Deputy Registrar. ERES 
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The fact that the petitioners did not object to the jurisdiction of the Deputy 
Registrar before the Deputy Registrar or by carrying of the matter in revision 
to the Registrar does not preclude the petitioners from questioning the jurisdiction 
of the Deputy Registrar if it is a case of total want of jurisdiction going to the 
root of the matter. 


Case-law reviewed and discussed. 
* D. Narasaraju and K. B. Krishnamurthi for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari), the Government Pleader 
(P. Satyanarayana Raju), F. V. Suryanarayana Rao, M. S. Ramachandra Rao and M. 
Krishna Rao for Respondents. 


V.P.S. ——— Petitions dismissed. 
Ranaswami, F. Nagappa Chetty v. Rangaswami Chetti. 
qth April, 1953. C. R. P. No. 795 of 1950. 


Limitation Act (LX of 1908), Article 164—Scope and applicability — Knowledge of decree 
—When material—Substituted service—If due service. ` 


Under Article 164 of the Indian Limitation Act time runs from the date of 
the decree or where the summons was not duly served when the applicant had 
knowledge of the decree. It will be noticed that time will run from the date of 
knowledge only where the summons is not duly served. Where summons is duly 
served the date of the applicant's knowledge of the decree is immaterial and lit 
may still run from the date of the' decree. The summons cannot be stated to be 
duly served for the purposes of this article where it has been served on the defendant 
too late and it did not afford him an opportunity to appear at the hearing of the 
suit. In other words “ duly served’ means effective service. Substituted service 
will be equally a due service for the purposes of Article 164 of the Limitation Act 
so long as that substituted service has been effective, 


R. Thirumalaiswami Naidu for Petitioner. 
P. S. Kothandapani for Respondent. , 
R.M. . ——— Petition dismissed. 


Balakrishna Aiyar and Chandra Reddi, 77. Public Prosecutor v. K. G. Sivaswami. 
gih April, 1953. Crl. Appeal No. 896 of 195r. 


Police Act (V of 1861), section 30 (1) and (2)—Scope of—‘ Thoroughfare "— 
Meaning of—‘ As occasion requires "—Scope of—Power of the police officer to pass a general 
prohibitory order for a remote possibility. f 


Thé mere existence of factions and the coming into being of a protracted state 
of what may be called cold war between factions would not come within the 
meaning of “ occasion’ under sub-section (1) of section 30 of the Police Act. 
Sub-section (1) is not intended to control every contingency. 


Every public place will not necessarily become a thoroughfare unless that 
place is used as a passage for the people to pass through. In order to constitute 
a thoroughfare it is not essential that the public should have a right to ride or drive 
over it. It is enough if they have a right to walk across, but the right to pass and 
repass is essential. 


The clause ** which would, in the judgment of the Magistrate of the district 
or of the sub-division of a district, if uncontrolled, be likely to cause a breach of the 
peace" in sub-section (2) of section 30 covers both the word “ procession?" . 
and the word “assembly.” In so far as it is likely to obstruct the traffic, sufficient 
provision exists in sub-section (1) of section 30 in the Act to exercise control. Sub- 
section (2) of section 30 of the Act does not contemplate a general order over a 
prolonged stretch of time so as to take in ‘ assemblies” or “ processions ” which 
at the time the order is issued nabody has even thought ef collecting or forming. 
What the sub-section visualises is something proximate, something concrete, some 
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‘particular assembly or assemblies, some particular procession or processions. But 
it, does not empower the Superintendent to lay down a general interdict. 


C LLR. 57 All. 790 and LL.R. 5: All. 485, followed. : LL.R. 27 Pat.. 134, 
dissented from. i ; Vo $ 

Per Chandra Reddi, J.—"' It looks to me that the condition precedent to the 
: promulgation of the order under sub-section (2) of section 30 of the Police Act 
is a meeting or a procession in contemplation: It is something immediate ‘or irf 
prospect that is envisaged in the sub-section and not what is remote or something 
likely to happen in the distant future. Under section 30 (2) it is utterly beyond 
the power of the District or Assistant District Superintendent of Police to pass 
an order which can be in operation for a particular period. 

"The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of thé State. 

C. R. Pattabhiraman. for 1st. Accused, E 

RM. 07 77 —————— : Appeal dismissed. 

-Bamaswami, F. . Kuthomalu Kovilla v. Syed Ali. 
roth April, 1953. T : C. R. P. No. 886 of 1951. 

. - . Malabar Law—Purankanom. deed maybe considered as part of a kamartham deed — 
Liability to be scaled down under Madras Agriculturist’s Relief Act (IV of 1998)— 
"When. applies. S < ; 2 

It is no doubt true that a fixed proposition of Iaw that-where there is a puran- 
kanom it must be considered to be a separate and distinct one, cannot be advanced. 

If the terms of the purankanom deed are such as may be considered as part of the 
kamartham it can.be so construed. If a purankanom deed does ‘not form part of 
kamartham it can be scaled down. LL.R. 23 Mad. 105 and (1942) 2 M.L.J. 
422; followed. Jv h : - 

V. P. Gopalan Nambiar and K. Sridhara Menon for Petitioner: , 
S. R. Subramaniam for Respondents. j ' 
R.M. ———— Gase remanded. - 


Rajamannar, C.F..and Venkatarama Ayyar, J. . — . Ratna Mudaliar, Zn re. 
21st April, 1953. S.R. No. 19279 of 1953. 


` ‘Letters Patent (Madras), clause 15—Fudgment—Meaning of. 
, Neither an order refusing to transfer a suit from the file of the City Civil Court 
. to the High Court nor an order staying a suit pending in the High. Court is a 
* judgment’ within the meaning of clause 15 of the Letters Patent. — Miner 
LL.R. 51 Mad. 330, followed ; (1953). S.C.J. goo, referred ; 45 M.L.J. 153 
held not good law. f : Et tee al 
S. G. Rangaramanujam for Appellant. . . 


l 4 - 
° RM.. ` Appeal held not maintainable. 
Chandra Reddy, F. f 2 i Inre Kasi Viswanathan. 
22nd April, 1953. ` Cil. R. C. No. 590 of 1952. 


Motor Vehicles Act (IV of 1939), section B2—Prohibition against riding on the running 
board of-a motor .vehicle—Scope, — ME i | i ' . 

'* What is prohibited under section 82 of the Mator Vehicles Act is the allowing 
or carrying of any person on the running board of a vehicle and it-is provided that 
. all persons should be carried only within the body of the vehicle." The prohibition . 
is not against a person driving or in charge of the motor vehicle but only against 
others, that is, persons other than the person driving or other than the person in’ 
.charge of the motor vehicle. The person referred to is a person other than the 
person driving or the person in charge of the motor vehicle. ' : : 

N. R. Govindachari for Petitioner: M "nan 
“The Public Prosecutor (V.. T., Rangaswami Aiyangar) for the State. . 
CRM. e: T ap M - +. >. Revision-allowed.. 
E. [EnD or.(959) 1- MLJ] 500 e s) 
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2 0 7 MARCH OF LAW : 1952 > 


During the year that has just come to a close a number of decisions have been. ` 
rendered ilumining many dark corners of the different branches of law. The. 
mills of the judiciary may grind slowly but they do it none the less steadily. An. 
attempt is made here to review the more important of the decisions given during 
1952 and reported in the columns of this Journal. i ` 


Hicu Court: Powers AND JURISDIGTION. —In its decision in Ponnuswami v. 
Returning Officer, Namakkal!, the Supreme Court makes it clear that the High Court- 
has no jurisdiction under Article 226 of the Constitution in respect of matters pro- 
vided for in Article 329 which covers all “ electoral matters.” In Veerappa Pillai vè 
Raman and Raman?, the Supreme Court points.out that however extensive may be 
the High Court's jurisdiction under Article 226, it is not extensive-enough to, enable: 
the High Court to convert itself into a Court of appeal and examine for itself the’ 
correctness of the decision impugned and-decide what is the praper view to be 
taken. Cosmopolitan Club v. Deputy- Commercial Tax Officer? recognises that the High 
Court's power to issue directions or writs under Article 226 does not require that the , 
petitioner should be confined or restricted to a particular writ on English precedents 
and a petition for certiorari cannot be dismissed on the ground that the correct: 
remedy would be by way. of mandamus or prohibition. Chazdra v. Madras State 
holds that where a suit is the proper remedy the High Court will not ordinarily 
grant an order under Article:226.' Chenchanna Naidu v. Praja Seva Transports, Lid.;5 
lays down that where the High Court's civil jurisdiction is invoked under Article-226, 
the Civil Procedure Code becomes applicable to the proceedings. “In Subbiah v. 
Raghavab;9, it is- decided that the High Court cannot interfere under Article 226 
with executive direction -by a magistrate to-the police to take a particular action 
under section 107, Criminal Procedure Code. In Ramakrishna Reddy v. State of 
Madras’, the Supreme Court takes the view that section 2 (3) of the Coritempt of 
Courts Act excludes the High Court's:jurisdiction only.in cases where the-acts 
alleged to constitute contempt of a subordinate court are punishable as contempt 
under specific provisions of the Penal Code, but not where the acts merely amount 
to offences of other descriptions for which punishment has been provided fór in the 
Penal Code. : Be Yeas E CODI D. 
À CONSTITUTIONAL LAW : In Lotus Industrials v. State of Madras?, it is held that the 
‘Constitution does not preclude: classification even by bodies other than the Legis- 
lature and that the division of consumers of yarn into “ consumer quota holders *” 
and others and the preferential treatment accorded to them by clause 30 of the - 
Cotton Textiles Control Order cannot be held to be discriminatory and in contra» 





1. (195?) 1 M.L.J. 775 (S.G.). s (M5. (1952) 1, M.L.T. 448. 4 

2. (1952) 1 M.L.J. 806 (S.C.). è 6. (1952) 1- MAL. J. 471. t 

3. (1952) 1 M.L.J. gor: > 4 r 7 R 1 M.L:J. 736 (S.). - m 
4 (1952) 1 M.L.J. 206. 8. . (1952) 1 M.L.J. 532. 
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vention of Article 14 of the Constitution. ` Thamsi Goundan v. Kanni Ammal!, takes 
the view that there is no infringement of Article 14 by reason of the classification in 
section 488, Criminal.Procedure Code, in favour of women more particularly wives 
and that too deserted by their husbands, without a similar provision in favour 
of men. An interesting decision on Article 14 is that in Rajah of Bobbili v. State of ` 
Madras?, which holds that the Madras Estates Land (Reduction of Rent). Act, 
1947, does not make any distinction between one landholder and another or one, 
tenant and another and is only an illustration of the-constitutional practice of classi: 
fication which is reasonable and: permissible. Ramuakrishniah v. President, District 
. Board, JNellore?, decides that the exercise of any of the fundamental rights like the 
right-of free speech or freedom of association cannot be made subject to the dis- 
cretionary control ef administrative or executive authority and Madras -G.O. 
No. 416, Education, dated 24th February, 1939, empowering the Director of Public 
- Instruction to forbid’ the`: existence of and dissolve any "Teachers! Union «ot 
conforming to the ‘rules and comeplling teachers in Local Board or Municipal 
service to obtain permission of-the Board or /Council concerned before forming , 
unions, etc., is void as opposed to Article 19 (1) of the Constitution. .In Sham- 
dasani v. The Central Bank of Indiat, the Supreme Court points out that Article 19 
is intended to protect the fundamental freedoms assured to the citizen by clause 1 
against State action-other than the legitimate exercise of its powers to regulate 
private rights in the public interest and is not intended to prevent wrongful indi- 
vidual acts or to provide protection against merely private conduct. The decision 
in Rajah of Bobbili v. State of Madras*, holds that there is no inviolable and absolute 
righi in the landholder to collect any particular rent, that the Legislature could 
always provide for the ascertainment of a-fair and proper rent notwithstanding 
any contract or usage and there is nothing in the Madras Estates Land (Reduction 
- of Rent) Act, 1947, inconsistent with the provisions of Article 19(1) (f) read with 
Article 19 (5). Vallinayagam Pillai v. State of Madras?, takes the view that the right 
of a citizen under Article 19 (1) (g) tocarry on any business’should be read with 
Article 19 (6) which contemplates that the State may impose reasonable restrictions 
in the interésts of the general public, and the refusal of license to a touring cinema 
: on ground of instructions from local government is no violation of funda- 
mertal rights. The same view is taken in Sheik Abdul Khadir,& Co. v. Subramania 
. Pillai®. The decision in Indian Metal & Metallurgical Corporation v. Industrial Tribunal, 
Madras’, makes it clear that the right conferred by Article 19,(1) (g) to carry on 
any business is not absolute, that the State has the right to regulate any business 
and it is not confined to public utility business anly : but, if a citizen bas a right 
to carry on a business it must follow he must have the liberty not to'carry it on if 
he so chooses ‘and hence an award of an Industrial Tribunal directing a person to 
continue to carry on a business is void as inconsistent with the Constitution.e Ananta- 
krishnan v. State of Madras®, holds that even if the right to act and plead is to be 
deemed comprised in the riglit to practise the profession guaranteed under Article 
19 (1) (g) thére is nothing in the Constitution to exempt such right wholly from 
the taxing power of the State, and the proper way to reconcile the rights guaranteed 
uncer Article, 19'and the power.to tax contained in the several provisions of the 
Constitution is that if the taxation is for legitimate revenue purposes then it is not 
invalid merely because it may adversely affect any of the fundamental rights. In 
Stare of Bihd* v. Sailabala Devi®, the Supreme Court decides that the restrictions 
imposed.by section 4 (1) (a) of the Indian Press (Emergency Powers) Act on freedom 
of speech and expression are solely directed against the undermining of the security 
of the State or the overthrow of it and are within the ambit of Article 19 (2) ot 
_ the Constitution. Balakrishna v. State of Madras+°, points out that the “ total ” 
prchibition of the exercise of any right cannót be justified as a “ reasonable” 
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restriction within the meaning of the expression as it occurs in Article 19 (5) and (6), 
and will be invalid unless it is for a short and prescribed time ; consequently, it is 
doubtful whether the prohibition of acquisition and installation- of new looms ` 
imposed in terms by clause 12 (4) of the Cotton "Textile (Control) Order, 1948, 
is valid having regard to the rights conferred on the citizen by Article 19 (1) (f) 
. and (g). In Devanugraham, In re}, it is held that Article 20 (2) does not take away 
ethe right to institute a second prosecution when the first is found to be a nullity by 
reason of want of necessary sanction. Satyavathi v. State of Madras?, lays down that 
acquisition of lands for providing house-sites for Adi-Andhras would be a public 
purpose within the meaning of Article 31. Shamdasani v. Central Bank of India? 
lays down that the words “ save by authority of law” in Article 31 show that it is a 
prohibition of unauthorised governmental action against private property and is 
not intended to prevent wrongful individual acts. In Janaki v. Srirangammal^, it is 
pointed out that an order of the High Court rejecting an application under Order 41, 
rule 16, of the Civil Procedure Code, to restore and rehear an appeal dismissed for. 
default of appearance is neither a judgment, nor a decree, nor a final order, and is a 
matter of procedure only, and no appeal will lie to the Supreme Court under 
Article 133 of the Constitution. The decision of the Supreme Court in State of Bombay 
v. P.J. Naick®, makes it clear that Article 166 (1) does not require a magic incantation 
which can only be expressed in a set formula of words and what is to be looked at 
is whether the substance of the requirements is there. Remamurthi, In re, emphasises 
_ "that the right which is the foundation of a petition uncer Article 226 is a personal 
and individual right and the High Court’s power can only be invoked at the instance 
of a person who has a personal grievance against an act of the State, in its executive 
: capacity, which inflicts a legal injury on him ; and the nomination of a member 


to the Legislative Council by the Governor does not infringe the personal right of ` 


any elected member, even indirectly, so as to entitle him to sustain an application 
for the issue of a writ of certiorari: In Chakkarat Chettiar, In re?, it is held that a 
writ of quo warranto.also cannot be issued unless there is infraction cfa personal right 
and the words “ and for any other purpose” in Article 226 do not mean a purpose 
other than thé protection of the legal rights of a person. Anandan Nambiar, In re’, 
takes the view that it is only in exceptional cases:that writs under the wide powers— 
* for any other purpose "—in Article 226 can be issued, such as for instance, where 
there has been a clear violation of statutory law, or when principles of natural 
justice have been violated, or perhaps where there has been mala fide discriminatien 
against-an individual to the detriment of his rights. It is further held that a member 
of the Legislative* Assembly lawfully detained, though without trial under the 
Preventive Detention Act cannot be permitted to attend the sittings of the House, 
_ though during such period he will have the right to correspond with the Speaker 
and Chairman of the Committee of Privileges of the House. In Veerappa Pillai, 
v. Raman and Raman?, the Supreme Court expresses the view that- writs under 
Article 226 are intended to be issued: by the High Court in grave cases where the 
subordinate tribunals, bodies, or officers act wholly without jurisdiction .or in 
_ excess of it or in violation of principles of natural justice, or refuse to exercise a 
jurisdiction vested in them, or there is an error apparent on the face of the record 
and such act, error, omission, or excess has resulted in manifest injustiee ; but 
however extensive that jurisdiction may be the High Court cannot act as a Court 
of appeal and thus it cannot give a direction to the Regional Transport Authority 
to grant permits to a particular party. Cosmopolitan Club, v. Deputy Commercial 
Tax Officer)®, points out'that the maintainability of writ petitions under Article 226 
was impossible to circumscribe, define or restrict and the writs are all discretionary, 
dependent on the facts of each case and the nature of the ‘illegality or wrong alleged. 
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| Ghaadra I Madras; State*, expresses the-view that where a suit is the proper and 
;adequate remedy an order.under Article 226 will not ordinarily be made. In 
:Sambandam v. The General Manager, S.I.R.?, it is stated that the.rule that the Court 


` . Will not ordinarily, interfere under Article 226 with an order where there is another 


adeguate remedy available to the party is a rule of discretion only, for the guidance 
-of the Court and not a limitation on its power. A. K. Gopalan, In re?, stresses 

. the »rinciple that the Constitution does not allow reasons of state to influence the 
‘judgment of the Court and where an impugned order is vitiated by an intention 
‘on tne part of the Government to evade a judgment of the High Court setting free 
‘a person -under detention, somehow or other, the order cannot be upheld notwith- 
‘standing any belief-on the part of government that the judgment of the High Court 
‘was erroneous. In Ponnuswami v.. Returning Officer, Namakkal*,.the Supreme Court 
-holds that jurisdiction "under -Article 226 stands excluded in all matters provided 
for-in- Article 329 which covers all “electoral matters." Chenchanna Naidu v. Praja 

-Seva Transports, Ltd.5, rules that where the High Court's civil jurisdiction under 
:Article 226 is invoked the provisions of the Civil Procedure Code will be attracted 
‘to tke proceeding. Rajaram Reddi, In re$, holds that a subordinate Court should 
only make a reference to the High Court when ir is satisfied that a case pending 
‘before’ it involves a re&l or substantial question as to the validity of an Act and a 
mere plea that án Act is-ultra vires will not suffice. Govindarajulu Naidu v. State. of 
Madras’, is an important decision holding that Article 286 (1) (b) is limited to the 
‘pericd covered by the actual exportation or importation of goods and the power 
of the State to impose tax at any stage before or after is not affected, and further 
‘both in Article 286 (1) (5) and 286 (2) the State's power to tax export or import 
or inter-state trade is taken away only in respect of sales or purchases made directly . 

"iin relation to the goods which:are. the subject-matter of the transportation, either 
in ‘inter-state or international commerce, whether such sales take place prior to the 
commencement of the transport or ‘during its progress. Sambandam v. Géneral ‘Manager, 
S.LR.?, points out that the rule that civil posts under the Government are held at 
pleasure is subject to the principles in Article 310 (2) as to payment of compensation, 
competency of the authority terminating the service, etc. Michael v. Venkateswaran?, 
holds that the Constitution (Scheduled Castes) Order, 1950, is valid and within the 
powers conferred 'on the President by Article 341 (1) of the Constitütion. 


a Conrracts: In Firm of T. N.-Rao v. Ramakrishnayya?, it is pointed out that 
when a contract-in writing is signed by the parties, they are bound by the terms 
contained therein whether they take the trouble of reading them or not, and the 
principle extends to cases where the contract does not actually contain the terms 
but a reference is made to another document or contract where those terms are to be 
founc. Official Assignee of Madras v. Narayana Mudaliar19, recognises that insolvency : 
is not a disqualification preventing a person from entering into a contract within 
the meaning of section 11 of the Contract Act and there is nothing in law which 
prevents an insolvent who has not yet obtained his discharge from borrowing or 
making himself liable financially. Nagappa Chettiar v. Veeyares & Co.,11 holds that 
budla or forward contracts in shares are not void as opposed to section 23. In Kedar - 
Lal Seal v. Hari Lal.Seal!*, the Supreme Court makes it clear that section 43 dealing 
with contribution will stand excluded by section -82 of the Transfer of Property 
Act where the right to contribution arises out of a mortgage. The doctrine of 
frustration is considered in Warasu v. P. S. V. Iyer,18 and it is held that it applies 
where there is implied in the contracts a condition that they will cease to be ope- 
rative if the basis.on which they rest disappears or becomes fundamentally altered ; 
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but, this is only a rule of construction which must yield if the. agreement-discloses 
.à contrary intention ; and, the fact that the contract is a continuing one extending 
over a period fixed or indeterminate does not exclude the application of the doctrine 
of frustration ; and, the nature of the trade is a material element in determining 
whether the events which happened merely suspended the performance under the 
a contract or put an end to it. Lakshmana Prasad & Sonsv. Achuthan Nair’, takes 

* he view that a contract for purchase of a motor-car from a dealer must be deemed 
to be one to sell it at the controlled price inasmuch as the vendors are not expected 
to commit an offence by selling it at any other price, that when it is discovered 
later that the transaction has not taken place on that basis, the vendors are bound 
to return the difference in price as due to a mistake of fact, under section 72, and : 
the purchaser is not bound to rescind the contract and return the vehicle. Kumara- 
swami v. Karuppaswami®, holds that the principle that it is open to one party to keep, 
thee contract alive can have application only when:the contract is executory or 
where there is still something to be performed under the contract and can have no 
application where time for performance has arrived and there has been a breach; 
In S. Subba Rao v. P. K. Ginning and Pressing Factory?, it is stated that where goods 
*are sold by sample and the goods supplied do not conform to it, the proper forum 
for recovery of damages is the Court of the place of contract and not the Court in 
the place to which subsequently the consignment may be sent at the instance of 
the buyer. uer . i 


Srecrric RELIEF Act: It is pointed out in Sankeralinga Nadar v. Ramaswami 
Nadar*, that specific performance of a transaction which was for proper conside- 
ration when it was entered into could not be refused on the ground that at the time 
of the suit the value of the property had considerably risen ; that with reference 
to section 22 (2) of the Specific Relief Act, the hardship should be one collateral 
to the contract and not in relation to a term of the contract, such as the quantum 
of éonsideration ; and, the discretion exercisable urfder ‘the section is one to be 
exercised on judicial principles and capable of correction by a Court of appeal. 
Sanaga Thevar v. Thanukodi Ammal5, mentions that under section 27 (b) the con- 

. ditions to be satisfied are that the plaintiff must prove that the subsequent purchaser 
was-not a purchaser for value, that he had not purchased in good faith, and that 
he had notice of the original contract. . f x 


Company Law : Narayanan Chettiar v. Kaleswarar Mills, Lid.,® elucidates -a 
number of points concerning the position of the chairman of a meeting of share- 
holders. It holds that it is not open to a chairman to'stop the meeting and dissolve 
it before the business is finished ; it is the right of the shareholders assembled at the 
meeting to decide whether they should continue the business of the meeting on that. 
day or adjourn it to a subsequent date; if the chairman without the consent of 
the shareholders stops the meeting and declares it dissolved, the meeting may elect 
another chairman and conduct the remaining, business. In Public Prosecutor v. 
Ustepalle Swami Chetty”, it is'stated that with regard to offences under the Companies 
Act there is no provision that an offence should be taken cognizance of only-on 
complaint and hence any person may set the criminal law in motion. Associated 
Industrial Engineers v. Jabbar Sahib?, expresses the view that where a managing 
agency agreement provides both for an office allowance and a remuneration, 
„it cannot be Said that the amount expressly said to be payable as office allowance 
is in the nature of a minimum payment as remuneration within the meaning of 
section 87-C of the Companies Act, and the minimum payment contemplated in 
section 270 (1) is something different from the office allowance. Gangipah Appayya, 
In re®, holds that it is not open to an accused to plead in answer to a charge under 
section 133 (3) his prior default in respect of calling of the general body meeting. 
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* . Property Law: Appa Rao v. Veeranna!, states that an agreement to sell im- 
moveable property does not create any interest in the said property unless a'convey- 
ance is executed ; that the title of a subsequent purchaser with notice is subject . 
‘to the obligation in,section 91 of the Trusts Act and the liability under section 27, 
Specific Relief Act, to be compelled to execute a sale deed to the person in whose 
‘favour there is the prior agreement to sell ; but, till such sale deed is executed the 
latter does not acquire any title to the samé'; and, the execution of a sale deed, 
'by the original owner without the subsequent purchaser joining the sale is of no 
avail In Venkataperumal Naidu v. Ratnasabapathy Chettiar®, it is ruled that the vendor’s’ 
lien for purchase money will not entitle the vendar to remain in possession till the ° 
entire purchase money’ was paid and a mortgagee from the vendor has therefore 
no such right. Ammenumma v. Beeviumma?, takes the view that a mortgagee has a 
right under section 67, Transfer of Property Act, to file a suit forssale, subject only 
to the condition prescribed therein and such a suit will not be barred under *the 
Civil Procedure Code by reason of a decree for sale passed on the same mortgagé 
in a prior suit and under section 100 of the Transfer of Property Act the same 

: principle applies to a second suit for sale to enforce a charge. Kedar-Lal Seal v. 
Hari Lal Sealt, expresses the view that where the riecht to contribution’ arises out” 
of a mortgage, section 82, Transfer of Property Act, excludes section 49, Contract 
Act and since the whole law of mortgages is now statutory the Court cannot have . 
recourse to equitable principles however fair they may appear to be at first sight. 
Rahimansa v. Madras Islamia Educational Instituton*, points: out that the co-mortgagor 
redeeming is only an instance of subrogation; that the redeeming mortgagor 
has not merely a charge but the mortgage as to his share is extinguished ; and, 
as to the shares of the other mortgagors he stands in the shoes of the mortgagee 
and that when a co-mortgagor redeems the whole property, his right as à mortgagee, 
relates back to the date of the mortgage which he has redeemed’ the benefit 
of priority over the subsequent mortgágees. In Arunachalam Iyer v. Lingiah®, 
it is held that a purchaser of properties subject to a charge created by a com- 
promise decree, the satisfaction or discharge of which has not been obtained or 
has not become barred by limitation, does not get any assistance from the proviso 
to section 100 of the Transfer of Property Act even though he is a purchaser for 
value without notice of the charge. The decision in Bahayya v. Venkataratiam? 
points out that the terms of the notice contained in an expired lease should not be 
held to be terms of the lease arising by holding over under section 116, and that 
section 106 does not in terms apply to agricultural leases, and that the requirements 
as to notice terminating the tenancy are satisfied if in fact there is reasonable notice. 
In President, C. P. C. C. Society v. K. B. Haji*, the view is taken that when once a 
proper notice has been given by the tenant and the tenancy has been, properly 
terminated the landlord's right would be not to question the notice of termination 
of the tenancy but to sue for recovery of damages caused to the property. 


*  Hiwpu Law.—Aravamudha Iyehgar v. Ramaswami Bhattar? rules that adoption 
is both a religious as well as a secular act and as such can be done only by a major ; 
that minority in Hindu law comes to an end only on the completion of tlie 16th 
year and the rule applies equally to males and females, to the act of adoption as 
well as to an authority empowering the widow to make an adoption. In Sri Hari 
Rao v. Venkiah!9, it is pomted out that where a power of adoption is limited to 
adopting a specified boy, the adoption of any other boy would be invalid; that 
where the power is general and no special directions have been given, successive 
adoptions would be valid ; and that where the power is general and special 
directions have been attached such directions’ must be strictly followed’; but, if 
those directions become impossiblé of observance, then an adoption can validly 
be made in exercise of the general power. The subject of. maternal' affiliation 
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in adoption is considered in Thirumaleshwara Bhatta v. Ganappayya!; where it is ruled 
that an, adoptive father has no right to name a non-existent deceased wife in pre- 
ference to the existing living wife as the mother of the boy 'só as to 'entitle him 

" to succeed to the éstate of such predeceased wife's father. Thiruvathammal v. Vagu-- 
nathan?, decides that the father is under a legal obligation to meet the marriage 
expenses of his daughter if there is joint family property, that the obligation will 
be only moral in the absence of such property, and where the mother has incurred 
the expenses of the marriage she can recover the same from her husband if he has 
joint family property. In Munuswami Naidu v. Swaminatha Naidu’, it is recognised 
that an illegitimate son of a Sudra is not a member of the coparcenary and has 
no right by birth or right to partition or joint possession and if he has been in pos- 
session of any items of property for over the statutory period the coparceners of the 
putative father cannot claim partition of such property. In Gur Narain Das v. 
Gur Tahal Dast, the Supreme Court points out that on the putative father’s death,- 
the “illegitimate son succeeds as a coparcener to the separate estate of his father : 
along with the legitimate son with a right of survivorship and-is entitled to enforce’ ` 
partition against the legitimate son and unless exclusion and ouster are pleaded: 
and proved he is entitled to partition though he is not in possession. The decision 
in Annamalai Ammal v. Sundarathammal®, holds that a father may -make a gift of 
immovable property of the joint family to his daughter within reasonable limits, 
and it cannot be questioned by the sons though such a gift was made before marriage, ' 
and where it is so made it may be.assumed that it was meant as a marriage portion.- 
It is pointed out in Pundarikakshudu v. Venkiah®, that an alienation of ancestral 
property to purchase lands elsewhere, if not speculative and. risky but beneficial | 
to the family, will be binding on the family.: The decision of;the Full.Bench of 
five Judges in Peramanayakam Pillai v. Sivaraman?, holds that section 44 of the Transfer 
of Property Act does not affect the Hindu Law and entitle an alienee from a co- 
parcener to claim joint possession of the alienor’s share as a tenant-in-common ;' 
that neither the alienation of his share by a coparcener nor his insolvency operates’ 
to bring about a division in status; and that the alienee’s interest is to be deter- 
mined with reference to the date of the alienation and not with reference to the 
date of the suit for partition. The decision also indicates the principles which 
should guide the adjustment of equities between the alienee and the non-alienating 
coparceners whether the suit is one by-the alienee for partition ‘or by the copar- 
ceners for avoidance of the alienation. In Subramanian v. Kalyanarama Iyer®, it is 
held that the share obtained by a father at a partition is the separate property ' 
of the father in which his widow will be entitled to a share. In Chinnathayi v..' 
K. P. Naicker®, the Supreme Court recognises that 2 member of a joint family | 

' owning an impartible estate can on behalf of himself and his heirs renounce his 
right of succession but any such relinquishment must operate*in favour of all the 
branches of the family or in favour of the head of the famify as representing all 

' its members.. Punna Lal v. Mt. Naraini+°, is an instructive decision of the Supreme 
Court on the liability of sons for a pre-partition debt of the father. It rules that a 
son is liable even after partition for the pre-partition. debts of his father which : 
are not illegal or immoral and for the payment of which no arrangement was made 
“at the partition ; that whether any arrangement made in that behalf is a proper; - 
arrangement , or not will have to be decidied.on the facts of each case ;, that a 
decree'obtained against the father alone after partition in respect of such a debt. 
cannot be executed against the property allotted to the son at the partition because: 
the' separated share of the son cannot be said to belong to the father nor has he any 
disposing power over it or its profits which he can exercise for his benefit; but 
the position will be materially different if the sons are made parties to the suit as. 
legal representatives of the father and a decree is.passed against.them limited to-- 
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the assets of the deceased defendant. In Ratna Raja Kumar v. Narayana Rao!, the 
Supréme Court holds that the principal factor to be considered in awarding main- 
tenanceto an illegitimate son is the exact income from the properties of the putative 
father ; .that the death of the father pendente lite and the. adopted son's being entitled 
to enjoy, the property is hardly a, relevant-consideration ; but thé Court must not 
overlook.the losses of the father in business transactions and the fact of the illegitimate 
son being an able-bodied person with earning capacity. Veerraju v. Narayanamma® 
points out that the'quantum of maintenance claimable by the widow of a coparcener* 
is bound up with the fortunes of the family and if the income of the family decreases. 
she must submit.to a reduction of her maintenance. In Muthalammal v. Veéraragha- 
yulu Nayudu?, it is held that a widow's right to maintenance against her husband's. 
estate in the hands of his coparcener is one which carmot be transferred or assigned. 
when it isan inchoate. right which has not crystallised into a definite sum.” In 
Annagouda Nathgouda v. Court of Wards, Satara’; the Supreme Court has ruled that. 
‘the Hindu Law of ‘Inheritance (Amendment) Act, 1929, has a limited scope and: 
applies only to the separate property of a Hindu male who dies intestatetand therefore . 
the stridhana heirs of a maiden. have to be ascertained with reference to the general 
provisions of. the Hindu law. of inheritance ignoring the statutory heirs who have 
been introduced -by the Act. The decision in Krishnamachariar v. Ramabhadran', 
states that it is within the competence'of a limited owner to incur expenditure in^ 
connection with a kanyadhana as an act. of piety calculated to promote the spiritual 
bliss of her husband and the fact of the relationship ef the kanya to the holder of 
the estate as daughter or grand-daughter or the fact of the indigence or affluence 
' of the girl's father does not affect the question. Ratnam Pillai v. Subramania Aiyar® 
expresses the view that whether an alienation by a widow is for necessity or benefit 
of the estate ought to be judged by the condition in which the estate and the widow 
stood at the: time of the alienation and not by reference to the possibility of sales. 
of small lois of property out of the whole estate, and am alienation of the whole 
corpus making the. bulk of the consideration a fund to be kept for her future main- 
tenance purposes will not be valid. In Nagi Reddi v. Durairaja Naidu?, the Supreme 
` Court explains the basic principles of surrender and holds that a release by a widow 
in favour of the next heir end a stranger (the daughter and her husband) is wholly- 
void and will not operate as a surrender of the whole estate to the next heir and 
a, transfer of half share in it to the stranger. In Mi. Phool Kuer v. Mt. Prem Kuer®,, 
"the Supreme Court reaffirms the requisites of a surrender and points out.that where- 
the surrender of the totality of the interest of the widow was not made in favour 
of the next heir, it cannot operate as a valid surrender, and succession to the estate- 
will open on the death of the widow. -* Arunachala Moopanar v. Arumugha Moopanar®, 
' expresses the view that when a widow alienates a part of her husband's estate and 
then makes. an unconditional surrender of the entire estate in favour of the nearest 
reversioner, it is not open to the surrenderee to recover possession and disposess. the- 
alienee form the widow until the widow dies and the position is the same where the: , 
widow ‘has voluntarily made a gift of a portion of the estate in favour of a donee. 
< Munammapan ‘Law.—The. decision in Ayisumtizz v. Mayomootty Umma} holds. 
a that intestate succession ‘of property belonging to Mappillas after 1937 could not. 
be. governed by any ‘other law except that of the Muslim Personal Law (Shariat) 
Application Act governing the Muslims. Masum Vali Saheb v. Iluri Moidin Sahib!" 
expresses the view that a transfer by a Muhammadan to his wife of immovable- 
- property in satisfaction of her dower debt is a sale and where the property is over 
hundred'rupees in value the.transaction will not be valid in the absence of a regis- 
tered instrument. In Abdul Kadir v.- Mahlarathul Kadiria Sabha'2, it is pointed out 
that the sanction of the'kazi to' alienation of wakf property was only by way of 
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safeguard: against improper alienations, and-that purpose will be ‘amply served by 
insisting on sanction of it either previous or subsequent, so long as there is an assur- 
ance that the transaction would be examined on its. merits and there is an inquiry 
whether it is supported by legal necessity or, benefit to the trust. 


: IusoLvENov LAw.—The decision in Chandramouleswaran v. Krishnaswami Naidu 
suggests that it may be difficult under the rules for the court, to give any specific 
aotice to the other creditors when a compromise is sought to be entered into between 
the petitioning creditors and the debtors ;: but, that difficulty may be obviated by 
court notice being put up on the notice board of the court that the petitioning 


creditor is seeking to settle the matter between himself and the debtor and that the 


„other creditors who are interested and are already on recordor not may take the 


necessary steps to safeguard their.interests. Thirumaleshwara Bhatta ‘v. Govinda 


Bhatta? points out that on adjudication of the father as insolvent not only the share `, 


of the father but also his power to dispose of his son's share would vest in the Official 
Receiver under section 28 of the Provincial Insolvency Act and that fact alone 


would not by itself convey to the auction purchaser the share of the son unless there. 


is, indication in the document or in the sale proceedings that the Official Receiver 
in fact purported to exercise that power ef sale and dic sell the son’s share as well, 
‘and where prior to the sale the son sends a notice demanding partition there will 
be a division in status preventing the Official Receiver from exercising the power 
of sale. Nallaperumal v. Singamuelu? expresses the view that, it is not. incumbent 
on a creditor to satisfy the requirements of section 9 in asking for readjudication, 
after the annulment of the original adjudication consequent on the. failure of a 


. composition scheme which intervened. In Mohammad Hussain Sahib v. Syed Moham- 


mad Rowther* it is pointed out that by reason of the fact that when insolvency pro- 


ceedings are annulled all proceedings taken during such period and all actions done . 


during such period also get annulled, proceedings by which certain transactions 
were declared void will also get annulled. Venkateswar Chetty v. Ganapathia Pillai? 
holds that in regard to the starting point of limitation for an appeal on an order 
of adjudication the counting of the 30 days under section 75 (4j is in the case of 
parties to the proceeding from the date of the order of adjudication and in the 
case of third parties from the date of its notification in the gazette, and in so counting 
the perlod the time taken for obtaining a copy of the order of adjudication must 
be excluded under section 12 of the Limitation Act. f 


MADRAS AGRIGULTURISTS RELIEF Act.—In Venkatasubbayya v. Mallappa® it is 
pointed out that to give exemption under section 4 (d) of Madras Act IV of 1938 
the property must be a “ house ” and where on the date of incurring the debt the 
house was not in existence there is no exemption afforded and: the debt is liable to 
be scaled down. Subbarayulu Seth v. Venkatarámanamma" holds that a debt contracted 
on the stcurity of three houses and an independent vacant site in a Union which 


f 


later on became a Panchayat, the debt cannot be regarded as a debt contracted - 


on the security of house property alone and therefore it is liable to be scaled down. 
Janakiramayya v. Ranganayakamma® states that two tests are intended by section 4 (A) 
for the application of the exemption, namely, (i) whether the debt is due to a woman; 
and (ii) whether the value of the property owned by her, either as life estate hólder 
or.as absolute owner did not exceed Rs. 6,000. Chozhi v. Lakshmi? recognises 
that a party to a suit or proceeding can acquire a new right by reason of an Amend- 
ing Act ; but a debtor who has already obtained relief under section; 8 and 9 on! 
the basis that the transaction was not an usufructuary mortgage as defined under 
section 10 (2) cannot claim relief under section g-A conferred by the Amending Act 
of 1948 on the basis that the suit document is an usufructuary mortgage. Krishnayya 
v. Venkatasubbarayudu!9 takes the view that even after the Amending Act XXIII of 
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‘194 there is no change “with respect to the iracing back of a debt under section 9 
‘because in the proviso to that section nothing is said about debts renewed after the 
Act came into force. Kumaraswami: v. Govindaswami* is jan interesting decision 
which holds that when a mortgagee is in possession under a usufructuary ' mortgage . 


_ of 1c27 tontaining-a condition that in case the debt was not redeemed within five 


years the mortgagee would become the owner, the condition was a clog on the 
equity of redemptioh ; and hence the mortgagee's possession after 1932. will only 
be tkat of a mortgagee and not that of a vendee ; and so section g-A will directly 
apply to the case, and thé animus of the mortgagee that he remained in possession 
as vendee is not the ‘decisive.factor for the application of the section. In Bramaramba 


'. v. Jegannatha Rao?, it is held that section 14, is a special provision which applies 
< wher. there is a debt. payable by the members of a family some-of whom are agri- 


.culturists and some are not, that a substantive’ application is not necessary for a 


` ' judgment-debtor to obtain the benéfit of sectión 14 and it is sufficient if the deptor 


raises the objection based on the, section in his counter-affidavit in the execution 


petition.  Kanakammal v. Kathija Beevi? lays down that an application’ under section 


.19 is not one which comes under section 47, Civil Procedure Code and therefore 
the principle of res judicata in execution cannotapply. It also holds that it is not the 
‘bounden duty of the judgment-debtor when an execution application was pending 
to raise the question regarding scaling down, and if he failed to do so it'is operi to 
‘him at a later stage.to file an application for scaling, down. Jagannadham v. Partha- 
‘Sarathy* takes the view that after an application under section 19 has been finally 


"decided it is not open to the judgment-debtor to file a similar application again 
for taking advantage of certain amendments in the method of scaling down intru- 


. duced by Act XXIII of 1948 and ‘that neither section 16 of the. Amending Act nor 


-Explanation r to section 8 of Act IV of 1938 as amended gives retrospective opera- 
tion to matters decided prior*to the date of the amendment. Narayanan Chettiar . 
wv. Rathinasami Pillai? points out that a judgment-debtor would not have a right to 
-file successive applications under section 20 or section ry if the reliefs which he claims 
are the same in the several 'applications, but if a subsequent application i is based 
on a provision of law not in existence at the time of a prior application of his, he will 


“not Ee debarred from-filing the later application simply because he had filed a 


prior application when the state of the law did not entitle him to the relief to which 
he became entitled by a subsequent change in the law. In Venkataratnam v. Sesh- 
amma? it is decided by the Full Bench that clause (ii) of section 16'of the Amending 
‘Act cf 1948 applies to. proceedings. instituted before the commencement of the Act 
‘but-which did not become final before such commencement and that clause (iii) 


` would apply.to decrees and orders even if they.had become final before-the com- 


mencment of the nis pde the decrees and orders _ had not been. executed 
or- fully satisfied. d 


<= "MADRAS ESTATES Lanp Act.—Buichi Rapnayya v. Gundu Ramana? fakes the 
view that lands situated in a zeroyti village forming part of a permanently settled 


- estate do not cease to be such though they were obtained by the landholders -in 


. exchange for lands in a presettlement i inam and civil courts will have no jurisdiction 


‘to entértain a suit to eject-tehants from such lands. In The District Board, Tanjore v. 


“Noor Mohamed?, the’ Supreme Court lays down ‘that. the buiden of proving that 


` 


‘certaiA lands constitute an“‘ estate” within the meaning of section 3 (2) (d) of the 
Estates ‘Land Act is upon ‘the party who sets up the contention. The.-tests for 
determining whether land in an estate is private land are dealt with by a Full Bench 


' 3n Periannan v. A. S.Amiman Kovil? which. holds inter-alia. that cultivation of the lands 


or leasing"of the-lands under short terms may be one mode of proof; an intention 
-tọ culzvate or resume for cultivation is also a test, but mere proof that the landholder 
is the owner of both the varams is not sufficient to prove that the land is, private 
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land under section 3.(10). emindar of Ettiapuram v. Permmal Reddi? states that a 
custom in respect of trees which were planted or grew upon the holding subsequent 
to the passing ofthe Estates Land Act is invalid and the landlord cannot claim to 
levy a tax on them. — Ghockalingam Chettiar v. Sivakolandu.Achi? holds that the priority 
given to a purchaser under section 125 can only enure’to him if he is a purchaser 
of the holding sold for arrears of rent and will not be available to the purchaser 
of a holding in execution of a rent decree for.costs. Kumaraswami Chetti v. Subra- 
mania Iyer? points out that Order 21, rule 91, Civil Procedure Code, is not one of the 

rovisions excluded under section 192 (1) of the Estates Land Act. In Venkata- ' 
ishna Reddi Garu v. Venkataraju* it is made clear that section 145 (2) will equally 

. apply to a transferee prior to the filing of the application and a transferee subse-, 
quent to that date, that once the recognition is made the transferee will become the 
owner for all purposes of the Act, and therefore a sale deed in execution ,of'a rent 
deoree without issuing notice to the purcaser of the holding is void. 

Stamp Act.—In Lobo v. Marajul Doggu® it is pointed out that a foreign pro- 
missory' note even though duly stamped according to the Indian Stamp Act, ‘has 
to be stamped again before the actual endorsement of the note in favour of a person ` 
who thereafter filed a suit on the note. Appalanarasimhalu v. Board of Revenue, Madras? 
explains that.the power to make'a reference under section 57 is not for the benefit of 
the revenue authority but is coupled with a duty cast on him to do the right thing 
and when an important and intricate question of law in respect ofthe construction 
of a document arises, it is his duty to make a reference and if he fails to do so the 

: court can direct him to discharge that duty. The power of the State to levy stamp 
duty under Article 30 of the Stamp Act or under Article 25 of Schedule 1-A of the 
Act as amended in Madras, as enrolment fee of advocates was considered in Anantha- 
krishnan v. State of Madras" and the view was expressed that inasmuch as the enrol- 
ment fee is not with the object of deliberately abridging or destroying the right 'to 
carry on the legal professsion and is not so excessive or oppressive as to virtually 
abridge or destroy that right, it must be held to be proper and constitutional. 


Courr Fers Acr.—Kothandaraman v. Collector of Chingleput draws attention 
to the fact that an appeal against the final decree will be superfluous where no new | 
ground could be urged in such appeal which could not be urged in an appeal against . 
the preliminary decree ; but, if filed, court-fee will have to be paid. The only 
exceptions are account suits and mesne profit cases, as in these cases, it is the 
final decree’ that. settles the actual liabilities and not the preliminary decree and 
in appeals against both it is only the balance that need be paid to make up-in the 

' appeal against the final decree. In all other cases ad valorem court-fee will have to be 
paid in both appeals. Kalyanakrishna Ayyar v. Lakshmi Ammal? holds that in a suit 
by a succeeding trustee for recovery of possession of properties on the strength of 

‘the title*of the temple ignoring an invalid alienation by a previous trustee, court- 
fee need be pdid ony for recovery of possession and mesne profits and no more and 
section 7 (IV) (a) will not be attracted. In Venkataswami Naicker v. Chinnayapuram 
Co-operative Stores? it is held thatin a suit for declaration that an award by the Regis- 
trar of Co-operative Societies is not valid and for injunction against attachment 


of plaintiff's properties in'execution, court-fee under section 7 (iv-A) need not be . i 


, paid for the declaration: as the award cannot be equated with a decree of a civil 
or:revenue court ; nor will court-fee under' section 7 (iv) (c) fall to be paid on the 
injunction. . The decision ‘in Pappukannu Anni v. Thopbayya Mudaliar!* holds that 
easement suits-do not fall under section 7 (iv) (c) as no question of title or ‘possession 

~ is involved. Akhandala Kurup v. Damodara Kurup!? decides that where in-a plaint > 
as it stood there was no allegation of any joint possession with other members of the 
family of at least one item of family property, Court-fee payable in respect of the 
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general relief of partition and delivery of ‘plaintiff’s share will fall. under section 
7 (v-A). Palaniappa Chettiar, In rel, takes the view that a person who has been a 
party to a settlement of accounts evidenced by a document cannot seek to have . 
the accounts reopened having the entire document set aside and so is liable.to pay 
court-fee under section 7 (iv-A). . In Sambiah.v. Venkata Reddi? it i$ held that where 
plaintiffs seek to recover possession of lands in which they claimed occupancy rights . 
and with whose possession they had parted with legally and peacefully and under, 
orders of court in judicial proceedings, and where a declaration of title to the kudi- 

' varam was sought and strangers were added, court-fee for recovery of possession 

will have to be paid under section 7: (iv) (c). , Muthu Naicken.v. Mariappa Pillai? 

points out that a suit for redemption of à portion ar share of hypothecated property 
must be valued on the same principle as a suit for redemption of the entire mortgage 
and ihe valuation would be the.share of the mortgage amount as determined by 
the share in the mortgaged property to which the plaintiff lays claim.' Narayana- 
swami Ayyar v. Kesava Ayyar* expresses the view that-where an'alienee from a cosharer 
who got divided in status, alleging in his suit that his vendor has been in joint posses- 
sion of some of the items of the suit properties as a tenant-in-common with the 
other cosharers, seeks to convert.such ,constructive joint possession into separate 
possession, the suit will have to be vauled under Article 17 and section 7 (v) does not 


apply. : : 5 . vu 


EVIDENCE.—Pointed attention is drawn by the Supreme Court to the rules 
specially applicable to circumstantial evidence in Hanumani v. State of Madhya 
Pradesh? where Mahajan, J., observed : ** It is well to remember that in cases where 
the evidence is of a circumstantial natüre, the circumstances from which the con- 
clusion of guilt is to be drawn should in the first instance be fully established, and all 
the-facts so established should be, consistent only with the hyopthesis of the guilt 
of the accused; again, thé circumstances should be of a conclusive nature and 
tendency, and they should be such as to exclude every other hypothesis but the 
one proposed to be proved. In other words, there must be a chain of evidence 
so far complete as not. to leave any reasonable ground for a conclusion consistent 

. with the innocence of the accused ; and it must be such as to show that within ail 
human probability the act must havé beer done by the accused9$ ". The same 
decision also points out that it is settled law that an admission made by a person 
‘whether amounting to a confession or not cannot be split up and part of it used 
against him. In Vokkaligara Yentappa, In re®, the view is expressed that sections 25 
to 27 of the Evidence Act only prohibit the use of the confession against the accused 
and there is no: prohibition of its use in favour of the accused. It is held in Vasam 
Setty Appa Rao, In re? that a statement by an accused to a Prohibition Officer is not 
a confessional statement as he is not a police officer and hence the rule requiring 
corroboration of resiled statements before a court could act upon them floes not’ 
apply to it. Ramakrishnayya v. Achutharamayya? lays down. that the evidence of a 
medical man giving opinion on what he had read but without examining the woman 
concerned in regard to an alleged period of gestation of over 345 days is of no value 
whatsoever. An exposition of the law relating to the necessity ‘for corroboration 
of the complainant’s evidence in the case of an offence of rdpe is made by the Supreme 
Cour: in Rameshwar v. State of Rajasthan®, where it is pointed out that corroboration , 
is not'a pre-requisite to c mviction but the necessity therefor, as a matter of prudence 
‘except where the circumstances make it safe to dispense with it, must be present 
‘to the mind of the Judge and in jury cases must find a place in the charge before 
conviction without., corroboration. It is also held that a previous statement of the 
complainant can be accepted ds corroboration provided the conditions prescribed 
in section 157, that is to say, made at or about the same time, etc., are fulfilled. 
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Lirration.—In Venkataswami Chetty v. Ganapathia Pillai}, it is made-'clear 
that sections 5 and 12 of the Pimitation Act are applicable to the case-of an appeal 
by a third party against an order of adjudication... Srintvasa Chettiar v. Arunachalam, 
Chettiar? holds that section .13 will apply and.save limitation in respect of a suit . , 
brought against the manager. of a joint Hindu family who’ had. borrowed moneys 
from time to time and was afterwards away from India, inasmuch as such period 
‘of absence might be-excluded in computing the period of limitation, and the presence 
of the junior members cannot operate to deprive the'plaintiff of his right to exclude 
‘the manager’s period of absence in .computing limitation. S/anmughasundaram 
Mudaliar v. Chidambaram Pillai? lays down that'where.a servant is a domestic setvant 
Article 7 does not apply, but Article 10 applies to a suit for recovery of:bonus due 
under the agreement of employment against his employer. In Raemaswami Goundar 
v: Marappa Goundar* it is pointed out that an unauthorised alienation bya lawful. 
guardian is only voidable and must be set áside within the time prescribed by 
Article 44 unlike an alienation by an unauthorised person which is void under the 
law and does not require to be set aside ; ‘and that where the ‘transfer is operative 
and the question is whether it is binding on the ward or not it has to be set aside 
within the time prescribed by Article 44. Natesa Thevar v. Narayanaswami Pada- , 
pachi” reaffirms the view that Article 134. does not: apply to court sales, and that 
where the mortgagor had knowledge of the fact that the properties as such were 

` sold in court auctions and subsequently by the court auction purchasers in favour 
of a stranger, a suit for redemption by the purchasers of the equity of redemption 
from the original mortgagor will fall under Article 144 and if-barred under that 
Article there will be no scope for the applicablity of Article 148. In Singana Sathi- 
raju v. Merla Sathamma? it is held that an order on an execution petition “ no instruc- 
tions, no bids, sale stopped : execution petition.closed ” is not a ‘final order’ and a 
subsequent petition for execution filed after 12 years can, be treated as a continuation 
of the earlier one. Rambhadra Reddiar v. Ramachandra Reddiar? points out that where 
an unnumbered execution petition returned for filling up certain particulars was 
re-presented eighteen months later without the requirements being complied with 
ahd without any appligation for excusing the delay, and there was an endorsement 
that the decree-holder was not pressing the. petition and that it might be dismissed, , 
and the court ordered “ not. pressed ; rejected ”, the order must be held to be a 
final order. Daivanai Achi v. Kannappa Chettiar3 lays down that in the case of an , 
instalment, decree after a default has occurred in the payment of instalments, an 
application for execution for the recovery of subsequent instalments is maintainable, 
where there is nothing to show that the decreeholder had previously sought to 
enforce the default clause, the application being governed by Article 182 (2) of the 
Limitation Act..: . : ` H : 

; Crys, Procepure Cops.—In Peda Rami Reddi v. Bichalu?, the view is expressed 
that thé decisión in a suit under Order 21; rule 63, Civil Procedure Code, to which 
the claimant and the judgment-debtor were parties as co-defendants regarding 
the title to the property in dispute will operate as res judicata in a subsequent suit 
between the claimant and the representative in interest of the judgment-debtor 
where the title to the same property-is in dispute. Dorayya v. Adinarayana'® states | 
that the proceedings under the rules under Madras Act IV of 1938 are-not of a sum- 
mary nature and an order holding that the applicant, a mortgagor, was not an 
agriculturist will operate as res judicata and preclude him from raising the plea over. 
again in a suit filed by.him for possession of property and declaration that the 
amount due'under the usufructuary mortgage was completely satisfied.. Vittal 
Shetty v. Parameshwari11-points out that if the order of the Judge under section, 35 
is, not based on legal principles it can certainly be interfered with by the High 
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"Court in appeal: Thie nature of an order directing a precept under section 46 is 
considered in .Ramachandrudu v. Sait. Bakraj. Gulabchand. Firm! where it is held that 
;such:an order is merely one that, tends to facilitate the execution ofa decree and is 


^. nota step in the execution proceeding and as such is not appealable ; nor will an 


-order extending the time for a precept be appealable..The decision of the Supreme 
‘Gourt in Union of India v.-Hira Den? holds that provident fund money is exempt 
.from attachment and alienation and execution cannot be sought against it by way 
:of appointment of a receiver:: Also, though salary is not attachable under section 
60 except to thé extent indicated, there is no: such exemption as regards arrears, of. 
Salary, . Pattabhi Rama Rao-v. Venkata Subbamma? points out that where.a judgment- 
-debtor is dependent on her lands and unable to maintain herself otherwise, the fact 
that the whole of the cultivation is carried on through paid servants will not make the 
judgment-debtor any the less an agriculturist - within the meaning ‘of: section 60 
(1) (e). _ Veleyudham -v. Governor-General in Council* is an interesting decision holding 
that section:8o can have no application to the, continuation of a, suit properly insti- 
«tuted, when at the time of the anstitution the Government was not a necessary party ; 
«the fact that, during the pendency of the suit; the interest of the defendant had devol- 
, -ved on the Government will not attract section 80, and notice to Government in 
:such a case is not necessary. ` Palvannam Pillai v. Ganapathy Ayyar® expresses the view 
that a-suit to declare the right of the plaintiffs to take out a funeral procession 
along a public road. and to restrain the defendants from interfering is not barred ` 
.by section 91. The scope and nature of a suit under section’ g2 is explained in 
Mahant Pragdasji v. Narsibhai® by the Supreme Court which states that a suit under 
-the section is one of a special nature which presupposes the existence of a public 
trust of a religious or charitable character and can proceed only.on the allegation 
that there is a breach of a trust or that directions from the Court are necessary for . 
the administration thereof ; but when the case of the plaintiff fails for want-of a 
cause of action there is no warrant for giving hima declaratory relief under section 
92. Kasi Viswanadhan v. Rudranna? takes the view that a suit for directing the person 
in charge of à common fund, for whatever purpose it may be used, of a village, to 
render an account of the amount falls under section 92, the provisions of which must 
be complied. with. In Subba -Rao v. Chalamayya?, the Full Bench holds : (i) If.a 
judgment or decree of the High Court varies the decision of the lower Court in’ 
respect of a matter in controversy in the proposed appeal to the Supreme Court, 
then there is a right of appeal.not only to the person'against whom the variation 
has been máde but even to the party iri whose favour it is made, provided the matter 
in respect of which there has been a variation is the subject-matter of the proposed 
appeal to the Supreme Court. (ii) If the.matter in respect of which there has been 
a variation is not a subject-matter of the. proposed appeal, then, such variation 
would riot confer a right of appeal ; and as regards matters unconnected, with the 
matter in respect of which there has.been a variation ex hyopthesi, this will be the case - 
when the variation has been completely in favour of the applicant.: Paramasivam 
Pillai v. Adilakshmi Ammal? favours a wide and liberal construction of the language 
of Order 1, rule 10 (2), Civil Procedure Code and suggests that the attempt should 
. be always to make parties all persons who may be necessary in order that there 
- might be a final'and complete adjudication.of the points involved in the suit, and 
` ‘where in a suit for partition a stranger claims some of the items in his own absolute 
right he can be added as a party. In Subba Naicker v. Kathiresa Thevar19, it is held 
. that claims for rent for successive years arise under the same obligation and there 
-can be no doubt that suits for rent attract the provisions of Order 2, rule 2, and the 
fact that there is likely to be.a variation in-the sums claimed by the landholder in 
‘the successive years by reason of néw cesses being levied. by Government will make 
no difference to. the applicability of Order 2, rule-2. Chalamiah v. Rubiah1 states 
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that Order 9, rule 13, gives ample discretiòn to the court to impose terms for setting 
- aside an ex parte decree and a direction to the defendant.to deposit the costs of the 
suit before a certain date cannot be said to be unreasonable or. punitive. In Gury- 
santhayya v. Veetayya! it is pointed out that the distinction between rules 2 and 3 of ' 
Order 17 is that, in order’ that rule 2 should apply, a, party or his pleader should not 
be present in court whereas in the case of rule 3, even if the party or his pleader 
, is present in court if there is failure to produce evidence, to cause the attendance 
of witnesses, or to perform any other act necessary.to the further progress of the 
suit, Order 17, rule 3 applies. A point of nicety is dealt with in Arunachala Chettiar v. 
Vadla Goundan®, where it is ruled that if a judgment;debtor dies after sale and before 
passing ofconfirmation order, no order of confirmation can be passed in the absence 
of the legal representatives of the judgment-debtor ; and, if passed, it will be a 
nullity.. Jayalakshmi Ammal v. Subbaraya Reddiar? states that it cannot be said that 
o "Qrder 21, rule 89, is confined only to judgment-debtors or persons deriving interest 
< . from them as that would render nugatory the last alternative category of persons 
.entitled to apply under Order 21, rule 89 (1), that is, persons holding an interest 
-in the property such as mortgage decree-holders, charge-hólders; etc., and so a decree- 
holder who has a charge on the concerned property can apply to set aside the execu- , 
tion sale, Viswanadha Sastri v. Venkatakrishna Rao* holds that where a decree-holder 
himself purchases property in execution levied for. a much larger amount than what 
“was due and to his knowledge, the sale should not be allowed to stand. The decision 
in Kandaswami Nadar v. Province of Madras? makes it clear*that if a defendant requests 
the Court to dismiss a'suit and grant permission to the plaintiff to file a fresh suit, 
when such fresh suit is filed he cannot turn round and say that the later suit is not 
sustainable because of the provisions of Order 23, rule 1. Vikraman v. Krishnan 
Nair® reaffirms the view that a mere agreement to take the oath on the challenge 
made by one of the parties and accepted by the other party cannot amount to an 
adjustment or compromise within the meaning of Order 23, rule 3. In Abdul Azeez’ 
v. Pathumma Bi", it is held that on a reading of Order 32, rale 1 and sections 2. (2) 
and 3 of the Indian Majority Act, a Muslim woman who is a major according 
to her personal law but is a minor according to the Majority Act cannot sue for dis- 
solution of her marriage without being represented by a next friend and where a 
suit is filed without a next friend the proper course will be to return the plaint as- 
not properly presented: and not to dismiss it. Kalides v. Fakir Mohammad? points 
. ‘out that a puisne mortgagee impleaded in a suit by the first mortgagee and obtain-, 
irig a preliminary decree can (even if the mortgagor has paid off the first mortgagee) 
‘apply for a final decree in the same manner as the plaintiff might have done under 
Order 34, rule 4 (4) of the Civil Procedure Code. In Kuttyal v. Sanjiva Rao? it is ` 
laid down that a decree for rent in respect of a lease back which is part of a usufruc-. 
tuary mortgage is a claim arising under the mortgage and Order 34, rule 14, is a bar to 
bringittg the mortgaged properties to sale in execution of such decree. Seetharamayya ` 
v; Anjayya!? rules that on application under Order 37, rule 3, for leave to defend, the - 
- "court can certainly impose conditions when it feels that the defence lacks bona fides. 
‘In Travancore Forward Bank Ltd. v. Gopalakrishna Chettiar3), it is pointed out that in 
a suit under Order 37 where leaveto defend has hot been granted, the fee allowable 
to the advocate shall be half the fee prescribed under rule 31, (5) of the Legal Practi- 
tioners Rules subject to a maximum of Rs. 500.  Peomalai Ammal v. Subbammal1? 
rules that a party who did not choose to file an appeal against the judgment of the 
trial. court and allowed it to become final cannot in asecond appeal by the opposite 
party invoke Order 41, rule 33., Veerappa Goundan, In re1?, decides that no appeal 
lies under Order 43 against an otder refusing to set aside an ex parte decree under 
‘section 5 (7): of the Madras Hindu Bigamous Marriage Prevention and Divorce 
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‘Act, 1949; making interim provision fof maintenance and for expenses of the wife 
who had applied for dissolution of marriage. The decision in Rajahmundry Electric 
Supply Gorporation v. State of Madras! makes it clear that Order 45, rule'13 (2)-(d), 

."does not enable the High Court to:give any direction to the successful party by 
-way of restricting him or preventing him from exercising the rights to which he has 
become entitled under the, final order of the High Court. . Chenchanna Naidu: v. 
Praja Seva Transports, Ltd.?, states that where the civil jurisdiction of the High Court, : 
is, invoked under Article 226 of the Constitution the Civil Procedure Code becomes 
‘applicable to the proceedings, and if there is an error apparent on the face of. the 
record in the order quashing the proceedings under the Motor Vehicles Act, it can 
be set right in review, under Order 47. In Fernandez v. Ranganayukulu Chetty? the ` 
view is expressed that the provisions of Order 47, rule 1, are not applicable where.a 
revision petition under the Madras Buildings (Lease and Rent Control) Act, 1949 
has been dismissed: The scope of Order 47, rule 8, is explained in Subrahmanya 
Iyer v. Govindaswami Moopanar* and it is held that where a Judge after allowing a 
review petition definitely stated that since the actual working out involved argu- 
‘ments the appeal itself would be reopened and reheard under Order 47, rule 8, there 

. is no limit restricting the scope of the inquiry and the whole case can be reopened. 


2 


T Crminat Law.—In Baluswamy, Inre”, it is pointed out that sections 85 and 86, 
Indian Penal Code, crystallise in a tabloid form the law relating to intoxication 
or drunkenness as a defence or plea in mitigation of a criminal offence ; and that the 
words “ state of intoxication " in section 86 mean intoxication rendering a person 
incapable of knowing the nature of the act in question or that he is doing what is 
‘wrong or contrary to law when he commits it; and that it would be extremely 
dangerous to extend the protection under the section to persons who commit 
‘serious offences under the influence of liquor in varying stages and ‘differentiate 
culpability in their favour as opposed to similar offences by perfectly sober’ persons. 
An exposition by the Supreme Court of-the right of private defence is contained . 
' in Amjad Khan v. The Statz9 where it is-observed that the right under section 97 
‘extends not only to the defence of one’s,own body against any offence affecting 
the human body but also to defending the body of any other person ; that the right 
‘embraces the protection of property whether one’s own or another person's against 
certain specified offences, ike theft, robbery, mischief and criminal trespass ; 
and that the limitations on the right and its scope are to be gathered from the 
sections that follow. Im Seen Naicker v. The State?, it is made clear that offences 
under sections 147 and 323, Indian Penal Code, are mot offences relating to property 
and fall outside the scope of Chapter XVII of the Penal Code. Mohiddin, In re, 
;points out that payment of illegal gratification.by whatever name called, if taken 
by an officer for doing a favour or abstaining from doing a disfavour, will fall 
within section’ 161, but not mamools, like ‘Pongal, Deepayali, Dasara, or Clleristmas 
paid to peons since.they are not for showing favour or disfavour in the exercise 
‘of official functions. Narayana Reddiar, In re®, holds that under the law, bribe- 
‘givers and' bribe-takers are on a par and are treated as accomplices of each other 
and so where it is not shown that'the previous statement of a bribe-giver. was false 
‘or true and when such person is not bound to incriminate himself by sticking to the ` 
previous statement a prosecution against him under section 182 for tergiversation 
is misconceived. In Chinnathambi, In re}, it.is held that where the accused hung - 
his wife who had been rendered unconscious by blows believing she was dead and 
` to make it appear to be a case of suicide, and death really resulted not from the 
blows but under asphyxiation, a charge under section 302 is not sustainable and the 
‘conviction could only be under section 325. Samatham Veerabhadrudu; In re11, lays 
«down that where a person,is.convicted-under section-302,.the-appellate court may 
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‘where the evidence warrants it, modify the ‘conviction to one under section 201 ; 
. but. where the Sessions Judge had convicted: the accused under section 302 and i 
had also found. him guilty under section $19 or 411 in the alternative, acquitting | 
him, however, of the charge under section 261, it would not be correct for the appellate 
court to modify the conviction to one under section 20r, without the State filing 
an ‘appeal against the acquittal. Govindaswami In rel, emphasises that the ordinary 
e penalty for. murder is death in the absence of extenuating factors, and neither the 
fact of the-youth of the accused that he is 16 or 17 years old nor the fact that he, 
.acted under fear or apprehension of a complaint being made against him for theft 
will be an extenuating circumstance.’ In -Bejoy Chand Patra v. State of West Bengal?, 
the Supreme Court has held that where an accused was charged under section 307, 
a conviction under section 326 will not be illegal, if, on the facts, it was open to the 
‘Sessions: Judge to charge the accused alternatively, under sections 307 and 326 even 
in«he absence of a charge under the latter section: The decision in Periah v. Chan- 
driah® points out that in wrongful restraint there need not be any stoppage of the 
Movement ; that neither the physical presence of the obstructor nor’ an actual 
` assault is necessary and that fear of immediate harm restraining,a man out of a 
place where he wished to be and has a fight to be is sufficient to constitute an offence 
under section 341. The ingredients of the offence of kidnapping under section 363 
are brought out in Abdul Azeez, In ret, as being firstly, the kidnapped was a minor ; 
secondly the accused took or induced such person to leave out of lawful keeping ; 
and thirdly the taking was done without the consent of the lawful guardian. In 
„Ramakrishna Padayachi v. The States, it is made clear that the offence under section 426 
can be compounded by the person to whom the damage was caused and the offence 
under section 448 by the person in possession of the property trespassed upon and 
hence where the compounding was with a careaker the real owner wil not be ‘bound. 
The decision in Ramaswami Udayar v. Raju Udayar® points out that section 498 is 
for the protection of the husband and not for the benefit of the wife, so much so, 
where a woman is unwilling to live with her husband even if it be. for good reasons 
and actually lives with another as husband and wife, the other person must be held 
to have * taken? the wife within the meaning of the section, ànd the wife's complicity 
in the transaction is no more material here than it is on a charge of adultery. In 
. Ramakrishna Reddy v. State of Madras’ the Supreme Court holds that the fact that a 
remedy may be open to. an aggrieved officer under section 499 will not preclude 
procéedings under section 2 of the Contempt of Courts Act, where the defamation’ 
of a Judge of à subordinate court amounts to contempt of court. Gopal In re’, 
holds that section 504; requires two essentials : (i) there must be intentional insult 
of a person and thereby due provocation, and (ii) the person insulting must intend 
or know it to be likely that such a provocation would cause prejudice to public 
peace. , The mere forbearance of the person insulted is no protection to the offender. 
In Ganapathi Udayar v. Chinnayya Mudaliar® it is held that endorsement by a debtor 
on the back of a promissory note of a very much larger sum as paid by him and 
contending that it was entered as payment constitutes not preparation but a criminal 

attempt to cheat. í RF 


CRIMINAL Procepure Cope.—Venkatachala Naicken v. Panchayat Board, Ethapur?? 
points out that no court has any jurisdiction to compel one accused to produce the’: 
other accused in the case. A practice point of interest is dealt with in Pedda Venkat- 
anna, In re!!, which holds thatin a complaint and counter-complaint arising out of the 
same transaction when the prosecution proceeds on the basis of the complaint, it 
is its duty to exhibit the counter-complaint.through the police officer who recorded 
it and also:to prove the medical certificates of the persons wounded on the other 
side and place before the court a definite.case for acceptance ; the acceptance by 
the prosecution: in such cases in toto of one complaint and examining only witnesses 
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‘who support it and give no explanation to the injuries caused to the other side is 
to be deprecated. Another practice point is. referred to in. Umanatha Rao, In re! 
and Innasia Pillai v. Perumal Ghettiar?, where itis observed that in warrant cases the 
‘accused persons even before they are charged and put upon their defence antici- : 
‘pate their defence by petitions raising preliminary points upon which; the court 
passes judgment and these are then brought upon revision to the High Court pending 
“which the trial of the case is.adjourned, that such a procedure is unwarranted and, 


- makes for delay and extra work, and that an accused person has no right to raise a 


preliminary point before he is.charged and he must wait till charged to'defend him- 
‘self.and if he is convicted his first remedy is'in most cases by way of appeal. In 


, Hanumant v. State of Madhya Pradesh?, it is stated that the Supreme Court. will not 
"disturb. concurrent findings of fact of the courts of first instance and appeal' save 


. in most exceptional cases, as for instance, where the finding was based on the sole 


‘testimony of an unreliable witness who was himself a party to the. preparatton 
‘of a forged document in the case. The decisions in Velur Devasthanam v. Sambarida- 


‘murthi*, and: Nagi Reddy v. Venkatappa® hold that orders under section 145, Criminal 


Procedure Code,.are merely, police orders to prevent breaches of the peace-and decide 
no questions of title; that proceedings under the section should not be continued 
where there is no longer any apprehension of breach’ of peace and there is ample 
time for obtaining a civil remedy, and. that the magistrate dropping proceedings 
does not become functus officio but has jurisdiction to pass further orders in the case, 
for winding up the proceedings.  Latch:gouda, In re$, holds that the destruction of the 
notes of “inquest evidence " constitutes a flagrant violation of the provisions of section, 
162 and raises an inference of prejudice to the accused and he could not be deemed 
to have had a fair trial. In Vokkaligara Yengiabpa In re’, it is held that.a statement 
-by an accused recorded in a case diary is inadmissible in evidence under section 162 
even if there is something in such a statement in favour of the accused. Ramana 
Reddy, In re?, lays down that it is sufficient if before recording a confession a magis- 
trate puts the necessary questions required by section 164 to the aécused and it is 
not mandatory that he should keep on repeating these questions to him after every 
break in the recording of a long confession ; also; it is rot necessary for the magistrate 
to give reasons before beginning to record a confession for his satisfaction that the 
accused was going to make a voluntary statement. In Ramaswamy Reddiar, In re?, 


it is held that wheré a magistrate of the second clas not empowered to record a 


confession under section 164 but with power to hold an inquest under section 176, 
records a confession made by the accused during the inquest, it cannot be said that 
such confession is not admissible in evidence. Vokialigara Yengtappa, In re’, points 
out that under section 172, a court may use policé diaries not as evidence in the case 
but to aid it in the inquiry or trial and the accused is not entitled to call for such 


«diaries or to see them merely because they are referred to, but if they are,used by 
'the police officer to refresh his memory or if the court uses them to contradict' a 


witness, the provisions of section 161 or section 145 of the Evidence Act would apply: 
In Molagan, In re, itis declared that though the accused is not entitled to look into 
the case-diary, the court may in its discretion permit the defence counsel to see any 
portion of it which the court considers in the interests of justice he should see, and 


“In appropriate Cases the committing court can permit defence: counsel to look into a 


casé-diary to verify What the accused: told the. police as recorded before formulating 
-his defence. Sakuntala Bai v. Venkatakrishna Reddi*! lays down that'a prosecution 
for an offence arising out of the ábuse of official position by an act not purporting 
to be official does not require sanction under section 197. In Imam Sahib, In re1?, 


‘it is held that the provisions of section 233 apply, to summons cases also. , The decision 
in Bhagat Singh v. The Statel3 points out that a charge which, relates to the accused 


firing at two persons is not a charge with respect to two offences and there is nothing 
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wrong in.law to regard a single act of firing by the accused as one offence only, 
though it may be that a single act in some cases may constitute more than one 
offence. Krishnan Naidu, In rel, expresses the view that no general rule can be laid 
down as to when different offences may be said to have been committed in the 
course of the same transaction and the question when it arises must be détermined 
on the facts of the particular case subject only to the requirement that when the 
atrial Court splits up cases reference to it must be made in the judgment. It is 
pointed out by the Supreme Court in Bhagwan Singh v. The State of Punjab?, that- 
where a prosecution witness at the trial gives conflicting versions in chief and in 
cross-examination the prosecution is entitled to use the former statement, of such 
witness in the committing Court either to contradict what was said in cross-exa- 
mination or to corroborate what was said in chief and in either, event, section 288 
could be used to make the former statement substantive evidence. Whether an 
approver can be released on bail has been considered in Krishna Reddi, In re?, and 
Karuppa Servai v. Kundaru*, and they point out that an approver who was in remand 
“when a pardon was tendered must be detained in custody under section 337 (3) _ 
till the termination of the trial of commital ensues, or till termination of the inquiry 
if committal does not ensue, and that the provisions of the section are mandatory. 
The scope of section 342 is elucidated by the Supreme Court in Bejoy Chand Patra 
v. State of West Bengal’, and it is observed that to sustain a conviction that the 
examination of the accused under that section was not proper or adequate it is 
not sufficient for the accused merely to show he has not been fully examined as. 
required by the sectión but he must also show that such examination has niaterially. 
prejudiced him. Mathali, In re, points out that where in the committal Court all: 
the circumstances appearing against the accused in: the evidence given before the 
committing magistrate were put to the accused by the magistrate and answers 
obtained, and in the Sessions Court no: new circumstance was disclosed in the 
evidence and the Sessions Judge after reading out to the accused his earlier state- - 
ment asked him whether he wished to say anything more and the accused said he - 
had nothing to add, it cannot be said that the examination of the accused. was not. 
proper, though it is desirable that the Sessions Judge should himself put separate 
simple. questions to the accused so as to enable the demeanour of the accused. 
explaining the incriminating circumstances alleged against him being observed. It 
is held in Kathan Maistri v. Muthuveera Maistry’, that section 347, permits the Magis- 
‘trate to convert a calendar case into a P. R. case even where during inquiry the 
evidence discloses an offence exclusively triable: by a Sessions Court and it cannot 
be said: that the section applies only to cases which are triable both by the Sessions. 
Court as well as by magistrates and not to cases exclusively tridble by the Sessions. 
Court. Narayanaraju, In re’, states that, under section 350, a judgment written’ 
by a predecessor while in office can be delivered by his successor and there is nothing 
„illegal or irregular about it. The object of reading over the deposition prescribed. 
in section 360 js explained by the Supreme Court in Bhagwan Singh v. The State of 
Punjab?, as being intended to ensure that the record”has faithfully and accurately 
embodied the gist of what the witness actually-said and not to enable the witness. 
to change his story. The decision in Yalpanathan, Yn re?, is valuable as focussing. 
attention to the hardship likely to be'caused to the accused by the dispensing with . 
under section 362 (4) of the framing of charge by a Presidency Magistrate in the ` 
city, and to the necessity for legislation to remove distinction and make the’ ‘pro~: 
cedure the same for the mofussil and city magistrates, The decision in Ravzpati - 
Sitaramayya, In:re!9, reveals different view regarding the scope of^a reference to a : 
third: Judgé under. section 378; one of the learned Judges expressing the 
opinion that no fetter can be placed on the third Judge who willbe at liberty to, 
express and act on the opinion he arrives at and pass what in his-view will be the, 
appropriate sentence—even a sentence of death—and the other learned Judge stating: - 
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that the third Judge cannot pass a death sentence in a case where the Judge favouring 
conviction thinks a sentence of transportation is appropriate, with the other Judge 
favouring acquittal. It is pointed out in Devanugraham, In re!;.that à prosecution 
launched without a proper.sanction is a nullity and section 401 (3) i is no bar to the 
institution of a fresh prosecution against the accused for the same offence on the same: ` 
facts. The Supreme Court states in Surajpal Singh v. The State?, that it is well esta- ` 
blished that in an appeal under section 417, the High Court has full „power to review, 
the evidence upop "which the order. of. acquittal was founded ; but it is equally” 
well-settled that the presumption of the innocence of the accused is further rein- 
forced.by his acquittal by the trial Court, and. that the acquittal can therefore be 
reversed only for very substantial and compelling reasons. Narayana Reddi: v. 
The State?, expresses the view that the- ‘High Court can quash a committal to the 


Sessions under section 437, only on a point of law, and an order ofcommitment resting. , 


upon no acceptable or valid evidence is a point of law on which the commiitment. 
can be quashed. In Kimjikannan v. Uthayya*, it is pointed out that the powers. 
given to the Sessions Judge and the District Magistrate under. section 438, are 
purely discretionary and the -reyisional powers must be exercised sparingly. In 
Public Prosecutor v. Kandaswami Mudali*, the opinion is expressed that under section 
471, as it now stands it is essential that the accused is detained in a place and not 
with a person. The provision for maintenance to wives deserted by their husbands . 
contained in section 488 is held in Thamsi Goundan. v. Kanni Ammal®, not to contra- 
vene Article 14 of the Constitution. It is pointed out in Subbayamma v. Venkata 
Rao’, that in a case: of maintenance under section 488, wheré the husband makes 
allegations about the wife living in adultery and makes that his defence to deny 
the claim of the wife to, maintenance, the husband ought to begin the case and 


“let in evidence of unchastity so'that the wife may rebut it. Sampoornam v. Sundaresan® 


takes the view that section 488 (8) does not refer to a permanent residence, and the 
**residence " refers to something more than a brief visit but not to such a 
continuity as to amount to domicile. Karuppan Servai v. Kundaru?.holds that sections 
497 and 498 cannot apply to an approver and in Public Prosecutor v. George Williams? 9, 
it is declared that the provisions of section 497 (5) read with section .561-A, saving 
the inherent power of the High Court to give effect to an order under the Criminal 
Procedure Code, or to prevent abuse of the process of any Court, or otherwise to 
secure the ends of justice, will give it.ample powers to deal effectively with accused 
persons released on bail who by continuing to commit the crimes denied in the- 
appeal memo render themselves.liable to.rearrest and recommittal to custody. 
Ramachari v. Ramachari™, lays down that where à petition for transfer is found to be 
absolutely devoid of merits and thoroughly frivolous and ‘vexatious, it isa fit case 
for the High Court to exercise its power under section 526 (6) to put an end to the 
petition intended to protract the proceedings and harass the’ opposite party. 
Narayanaraju, In re3?, takes the view that where an application for adjournment 
was made after the defence closed its case, the mandatory provision of section 526 (8) 
does not apply., The decision 'of the Supreme Court in Bhagwan Singh v. State of 
Punjab *, makes it clear that ‘the Court is not bound to examine a: witness called 
under section 540 itself'as a Court witness and it cannot be held thatit can never 
entrust the examination to the prosecuting counsel. The scope of section 540 ‘is 
explained in Rengaswami. Naicker v. Muruga JNaicker!*, where it is stated that the 
section gives an unrestricted. power to the Court’ to summon a witness, the only 


` restriction being that the power shall not'be exercised to save parties from trouble 


-or expense; and it is not only the prerogative but the plain duty of the Court. 


to examine such. of those "witnesses as it considers absolutely necessary for doing 
justice, between the State and the subject ; and it will not be an improper exercise 
of the: pua merely because the Gedeng taken: ‘supports the prosecution case. 
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[THE SUPREME COURT OF INDIA.) 
[Civil Appellate Jurisdiction.] 


Present :—M. PATANJALI SASTRI, Chief Justice, B. K. MUKHERJEA, S. R..Das, 
“Vivian Bose AND GHULAM Hasan, JJ.. . 


"The State of Travancore-Cochin and others - .. Appellants* 
v. : 

"The Bombay Company, Ltd., Alleppey - s .. Respondents 
I. The Union of India ] P n ; 
2. 'The'State of Bombay "E 

| g. The State of Madras | 
4. The State of Hyderabad : 7 
5. The State of Punjab (1) , E S 
6. ` The State of Mysore ai 
7, The State of Orissa 

. 8. The State of Uttar Pradesh j` 


Constitution of India (1950), Article 286 (i) (b)— Restriction as to imposition of tax on sale or purchase 
sof goods in the course of ‘‘ import or export” —Scope. A 3 : 


Interpretation of Statutes—Assembly debates—Value of. 


Whatever else may or may not fall within Article 286 (1) (b) of the Constitution of India, sales 
.and purchases which themselves occasion the export or import of the goods, as the case may - be 
«out of or into the territory of India come within the exemption. . Such sales must of necessity be 
-put through by transporting of goods by rail or ship or both out of the territory of India, that is 
‘to say by employing the machinery of export. A sale by export involves a series’ of integrated 
activities commencing from the agreement of sale with a foreign buyer and ending with the 
-delivery of the goods to a common carrier for transport out of the country by land or sea. Such 
:a sale cannot be dissociated from the export without which it cannot be effectuated, and the sale 
and resultant export form parts of a single. transaction. Of these two integrated activities, which 
"together constitute’ an export sale, whichever first occurs can -well be regarded as taking place in 
qhe course of the other. Assuming that the properties in the goods passed to the foreign buyers 
and the sales were thus completed within the State before the goods commenced their journey 
"the salés must nevertheless be regarded as having taken place in the course of the’ export and are 
therefore exempt. under Article 286 (1) (b). That clause assumes that the sale has taken place 
"within the limits of the State and exempts it if it takes place in the course of the export of the'goods 
concerned. : i 


The qüestion whether the word “sale” used in the Constitution has the same meaning as in 
-the law relating to the sale of goods or imports a wider concept than the passing of title from the seller 
to the buyer which under that law is determined by. highly technical rules based upon the presumed 
‘intention of the parties and liable to be displaced.by their expressed intention, was left open. . It was 
assumed for tlie purposes of these appeals that the word sale used in the Constitution has the same 
-meaning as in the law relating to the sale'of'goods. ' T tc i i 
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Reference to speeches made by "e of the Constituent Assembly in the course of ix 
debates on the draft Constitution in interpreting any article:of the Constitution is unwarrant 

baan case, (1950) 2 M.L.J. 42 : 1950 S.C.R. 88: (1950) S.C.J. 174, referred to. 

The ''import-export" clause found in the American Constitution is widely different in 
language, scope and purpose and a varying body of doctrines and tests have grown around them 
interpreting, extending or restricting, from time to.time, their operation and application in the, 
context of the expanding American Commerce and Industry and not much help can be derived 
from them in the solution of the problems arising under Article 286 of the Indian Constitution. | 

"Appeals from the Judgment and Order. dated:the 10th day of January; 1952, 
of the High Court of Judicature of Travancore-Cóchin at Ernakulam (Kunhiraman, 
G.J., and Subramania Iyer, J.) in Original Petitions Nos. 4, 23 .and 24 of 1951, 
respectively. 

T. JN. Subramania Iyer, Advocate-General of Travancore-Cochin (T. R. Bala- 
krishna Iyer and M. R. Krishna Pillai, Advocates, with him), for the Appellants (in alb 
the Appeals). 


N. C. Chatterjee, Senior Advocate (C. R. Pattabhiraman, Advocate, with him), 
.for the Respondent in.C. A. No. 25 of 1952. ' 


C. R. Patiabhiraman, Advocate, for the resedit in C. A. No. 29 of 1952. 


NG. Chatterjee, Senior, Advocaté. e "Vellappaily, RU. with ia 
for the re pondent in C. A. No. 29 of 1952.. 


FOR THE INTERVENERS : pe ot 


1. M. C. Setalvad, Atomer acara for India, and C. K. Daphtary, Solicitor- 
General for India, (G. N. Joshi, Advocate, with them) for the Union, of India. . 
2. M.P. Amin, Advocate-General of ci marl (M. M. Desai, Advocate, with 
him), for the State of Bombay. 
. V. K. T. Chari, Advocate-General of Madis (Alladi Kuppuswamy, and v. V. 
Raghavan, Advocates, with him), for the Statejof Madras, 
4. V. Raja Ram Iyer, Advocate-General or Hyderabad (B. N. Sastri, Advocate, 
with him), for the State of Hyderabad. — . C 
. S. M. Sikri, Advocate-General of Punjab (M. L. Sethi, Advocate, with him), 
for the State of Punjab (1). 
6. A. R. Somnath Iyer, Advocate-Genetal of Mysore: (R. UMP ber, 
Advocate, with, him), for the State of Mysore. ; ` 
7. Pitambar Misra; Advocate-General of Orissa (Findra “Lal, Advocate with. 
him), for the State of Orissa. 
: 8. .K.. L. Misra, Advocate General. of. Uttar. Pradesh (Gopalji Mehrowa and 
K: b. Asthana, Advocates, with- him), for the State of Uttar Pradesh. " Fo 


“The Judgment of the Court was delivered by `, 

- Patanjali Sastri, C. J.—These are connected appeals from the üdisient and 
Oider of the High Court of Travancore-Cochin. quashing the assessments under the: 
United State of Travancore and Cochin Sales Tax Act (No. 11 of 1125 M. E.) 
(hereinafter referred to as “the Act") on the: respondents on the turnover of the: 
sales of the commodities (coir products in C. A. 25, lemon grass oil in C. 4:928 and: 
tea in.C. A. 29) in which they respectively deal. ; 


The dealings followed more or less the | same pattern in all the cases and cons! 
sisted of export sales.of the respective commodities ‘to foreign buyers on c.i.f. or £o.b.: 
térms as the case may be. ` ^ 


: The respondents in each ‘case claimed exémpuon from ‘assessment in respect of 
thé sales effected by them on'the ground inter alia, that such sales took place “in the* 
Course of the export of the goods out of the territory of India ” within the meaning 
of Article 286 ( 1) (b) of the-Gonstitution.. "The Sales Tax Authorities rejected the: 
contention as, in their view, the sales were: ` completed before the goods were ` 
shipped and could not,etherefore, be considered, to have taken paced in the course 


of -the: export. || : SAIS seal 


e. ) 
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Théreupon the respondents by separate petitions applied to'the High Court of, 
the United State, of Travancore. and, Cochin (hereinafter referred to as the State). 
under ,Articl: 226 of the-Constitution for issue of writs of certiorari and prohibition. 
quashing the assessments made on them and prohibiting such assessment in future., 
The applications were heard along with nine other applications for similar reliefs 
by dealers in cashew nuts, by a Division Bench (Kunhiraman, C. J., and Subramania. 
Iyer, J.) who upheld the claim of exemption and quashed the assessment orders 
in respect of the transactions subsequent to the commencement of the, Constitution. 
From that decision the State has preferred appeals in all the cases on a certificate 
granted by the High Court under Article 132 (1) of the Constitution. 5 

: As the appeals involved important questions of law which may have a bearing 
on the, sales tax legislation of the various States in India, this Court directed notice 
of these proceedings to the Attorney-General for India ard the Advocates-General, 
of those States, and they have intervened and participated in the debate at the hear- 


ing of these appeals. z 


When the argument had proceeded for some time, it was discovered that the 
material facts relating to the course of dealings in cashew nuts, which were more: 
complex in character, had not been clearly ascertained and consequently the rela- 
tive appeals were remitted to the High Court for findings ọn certain points agreed: 
upon by the parties. These three appeals were, however, fully heard as they were; 
found to admit of disposal on the materials on record. ; 


Article, 286 (1), on which the respondents found their claim to exemption: 
runs thus: f : i 

* No law of a State shall impose, or authorise the imposition of, a tax on the sale or purchase 

of goods where such sale or purchase takes place— aA 

(a) outside the State ; or | ; i l 

: - (b). in the course of the import of the goods into, or export of the goods out of, the territory 

of India. : ` - 

Explanation. —For.the purposes of sub-clause (a), a sale or purchase shall be deemed to have taken 

place in the State in which the goods have actually been delivered as a direct result of such sale or 


purchase for the purpose of consumption in that State, notwithstanding the fact that under the 
general:law relating to sale of goods the property in the goods has by reason of such sale or purchase 


passed in another State. n aU EF 


On the scope and meaning of cl. (5), the learned Judges expressed their view 
as follows :— ">! f : z er. i 

“The words “in the course of”? make the scope of this clause very wide. It is not restricted td 
the point of time at which goods are imported into or exported from India. The series of transactions 
which necessarily precede export or import of goods will come within the purview of this clàuse; 
Therefore, while in the course of that series of transactions the sale has taken place, such a sale is 
exempted fr@m the levy of sales tax. The sale may have taken place within the boundaries of the 


State. ' Even then, sales tax cannot be levied if the sale ‘had taken place while the goods weré in’ 


the course of import into India or in the course of export out of India. - We are stressing this point 
because both; parties in what we may describe as the cashew nut, cases entered into lengthy. discus» 
sion as to the exact point of time when the sale became completed and as to the exact place where the 


Cup * 1 - 


goods were when the sale.became a completed transaction.” ' 


On this interpretation, local purchases “ made for the purpose of export" were. 
held by the learned Judges to ‘be “integral parts of the process of exporting". In’ 
support of. this construction the learned Judges referred to the debates in the Con-' 
stituent Assembly.on claue 264-A of the Draft Constitution which corresponded to? 
Article 286 and quoted from the speech of one of the members who unsuccessfully: 
noved an. amendment defining export as meaning the last transaction and import’ 
4s meaning the first transaction. WS = 
In view of the wide construction thus placed upon, cl. (A): of Article 286 ( I) 

he arguments. before us ranged over a large field, and as many as. four . different 
jews as to.its scope and meaning were pressed upon us for our acceptance. iE 

(1) The exemption:is limited to sales by.export and-purchases by import; + 
‘hat is to'say, those sales and purchases which occasion the*export or import-ag- 
he-case may be, and-extends-to no other transactions however directly or imme. 
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diately connected, in intention or purpose, with such sales or purchases, and where- 
soever the property in the goods may pass to the buyer. This is the view put for- 
ward on behalf of the State of Madras. The Advocate-General thought -that ea. 
State could not impose sales-tax though title passed within State limits while the 
goods were still under transport on the high seas and no question of exemption 
€ould therefore arise. He said however, that mo such case had actually arisen. 


(2) In addition to the sales and purchases of the kind described above, the 
exemption covers the last purchase by the exporter and tlie first sale by the im- 
porter, if any, so directly and proximately connected witli the export, sale or im- 
port purchase as to form part of the same transaction. This view was sponsored 
by the Attorney-General who was also inclined to think, as advised at the moment 
that sales or purchases made while the goods were on the high seas, would. be ex- 
empt, but he would prefer not to go into the wider question, because, whatever 
view was taken, sales such as those involved in the present cases must, in any event, 
be exempt. "E 


(3) The exeniption covers only those sales and pont under which the 
property in the goods concerned is transferred from the seller to the buyer during 
the course of the transit, that is, after the goods begin to move and before they reach 
their foreign destination. This view is supported by the State of Bombay and cer- 
tain other States. 


(4) The view which found favour with the learned Judzes of the High Court 
in.the. passage already extracted.. It will be seen that the construction Hus men- 
tioned is the narrowest and the last mentioned the widest. 


We are clearly of opinion that the sales here in question, which occasioned, 
the export in each case, fall within the scope of the exemption under Article 286 (1) 
(b). Such sales must of necessity be put through by transporting the goods by 
rail or ship or both out of the territory of India, that is to say, by employing the 
machinery of export. A sale by export thus involves a series of integrated activi-' 
ties commencing from the agreement of sale with a foreign buyer and ending with, 
the delivery of the goods to a common carrier for transport out of the country by 
land or sea. Such a sale cannot be dissociated from the export without which it 
cannot be effectuated, and the sale and resultant export form parts of a-single trans- 
action.: Of these two integrated activities, which together constitute an export 
` sale, whichever first occurs can well be regarded as taking place in the course of. 
the other. Assuming without deciding that the property in the goods in the pre- 
sent cases passed to the foreign buyers and the sales were thus completed within the: 
State before the goods commenced their journey as found by the Sales Tax Autho- 
rities, the sales must, nevertheless, be regarded as having taken place in the course: 
of the export and are, therefore, exempt, under Article 286 (1) (b). That clause, 
inideed, assumes, that the sale has taken place within the limits of the State and 
exempts it if it takes place in the course of the export of the goods concerned. 


In the foregoing discussion we have assumed that the word “sale ” used in 
the Constitution has the same meaning as in the law relating to the Sale of Goods, 
but it has been suggested in the course of the argument that it imports a wider con- 
cept than the passing of title from the seller to the buyer which under that law is 
determined by highly technical rules based upon thé presumed intention of the 
parties and liable to be displaced by their expressed intention. We leave the point 
open as it is unnecessary for the purpose of these appeals to pronounce any opinion 
upon it. 


- It was said that, ‘on the.construction we have indicated above, a *' sale in the 
course of export? would become practically synonymous with “ export”, and 
would reduce clause (b) to a mere redundancy, because Article 246 (1), read with 
Entry No. 83 of List I of the Seventh. Schedule, vests legislative power with respect 
to “ duties of customs including export, duties ” exclusively in Parliament, and that 
would be sufficient t8 preclude State taxation af such transactions, We. see no 
force in this suggestion. It might well be argued, in the absence of a provision 
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like clause (4) prohibiting in terms the levy of tax on the sale or purchase of goods 
where such sales and purchases are effected through the machinery of export and 
import, that both the powers of taxation, though’ exclusively vested in the Union 


` and. the States respectively, could be exercised in respect of the same sale by ex- 


port or purchase by import, the sales tax and. the export duty being regarded as 
essentially of a different character. A similar argument induced the Federal 
Court to hold in Province of Madras v. Boddu Paidanna and Sons* that both central 
excise duty and provincial sales tax could be validly imposed on the first sale of 
groundnut oil and cake by the manufacturer or producer as “the two taxes are 
economically two separate and distinct imposts ”, Lest similar reasoning should 
lead to the imposition of such cumulative burden on the export-import trade of 
this country which is of great importance to the nation's economy, the Constitutent 
Assembly may well have thought it necessary to exempt in terms sales by export 
and purchases by import from Sales Tax by inserting Article 286 (1) (b) in the 
Constitution. 


We are not much impressed with the contention that no sale or purchase 
can be said to take place “ in the course of? export or import unless the property 
in the goods is transferred to the buyer.during their actual movement, as for instance, 
where the shipping documents are indorsed and delivered within the State by 
the seller to a local agent of the foreign buyer after the goods have been actually 
shipped, or where such documents are cleared on payment or on acceptance by 
the Indian buyer before the arrival of the goods within the State. This view, which 
lays undue stress on the etymology of the word “ course " and formulates a mecha- 
nical test for the application of clause (b), places, in our opinion, too narrow a 
construction upon that clause, in so far as it seeks to limit its operation only to 
sales and purchases effected during the transit of the goods, and would, if accepted, 
rob the exemption of much of its usefulness. 


We accordingly hold that whatever else may or may not fall within Article 
286 (1) (b), sales and purchases which themselves occasion the export or.the import 
of the goods, as the case may be, out of or into the territory of India come within 
the exemption and that is enough to dispose of these appeals. 


Our attention was called, in the course of the debate, to various American 
decisions which hold that the power “ to regulate?" inter-state commerce vésted 
exclusively in the Congress by Article I, section 8 (3) of the American Constitution 
(the Commerce Clause) excludes by implication the States’ power of taxation only: 
when the goods enter “ the export stream ”, and until then such goods form part of 
f the general mass of property in the State” subject, as such, to its jurisdiction to 
tax, and that this principle was also applicable to, cases arising under Article :1, 
section 9 (5) and section 10 (2) (the import-export clause), [see e.g., Empresa Sider- 
urgica v. "Merced Co.]?. These clauses are widely different in language, scope and 
purpose, and a varying body of doctrines and tests have grown around them inter- . 
preting, extending or restricting, from time to time, their operation and application 
in the context of the expanding American commerce and industry, and we afe of : 
‘opinion that not much help can be derived from them in the solution of the ‘problems 
‘arising under Article 286 of thé Indian Constitution. f 


It remains only to point out that the use made by the learned Judges below’ 
of the speeches made by the members of the Constituent Assembly in the course 
of the debates on the Draft Constitution is unwarranted. That this form of extrinsic 
aid to the interpretation of.statutes is not admissible has been generally accepted 
in England, and the same rule has been observed in the construction of Indian 
statutes—see Administrator-General of Bengal v. Prem Lal Mullick?. The reason 
behind the rule was explained by one of us in Gopalan’s Caset thus :— $ 





— 
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;D OA speech made in the course of the debate on a bill could at best be indicative of the subjective 
intent of the speaker, but it could not reflect the inarticulate mental process lying behind the 
majority vote which carried the bill. Nor is it reasonable to assume that the minds of all those 
legislators were in accord, . 

or, as it is more tersely put in an American case— : 

] ... Those who did not speak may not have agreed with those who did ; and those who 'spoke might 
differ from each other—United States v. Trans- Missouri Freight Association. 


"This rule of exclusion has not always been adhered to in America, and sometintes 
distinction is made between using such material to ascertain the purpose of a statute 
and using it for ascertaining its meaning. It would seem that the rule is adopted 
= . . * 

in Canada and Australia—see Craies on Statute Law, 5th Edn. p. 122. 


In the result, agreeing with the conclusion af the High Court, though on 
different grounds, we dismiss the appeals with Costs. " 


Agent for Appellant (in all the Appeals) and Interveners 1 to 7 : P. A. Mehta. 
<." “Agent for Respondent in C.A. No. 25 of 1952 : M. S. K. Sastri. 
Agent for Respondent in C.A. No. 28 of 1952 : Sirdar Bahadur. 
Agent for Respondent in C.A. No. 29 of 1952 : V. P. K. Nambiyar. 


Agent for Intervener 8 : C. P. Lal. : 
. G.R.[K.S. Appeals dismissed. 


MO [THE SUPREME COURT OF INDIA.] 
4 i [Civil Appellate Jurisdiction.] l 
PRESENT :—MEHRCHAND MAHAJAN, N. CHANDRASEKHARA AIYAR AND N. H: 


BeAGwWATI, JJ. 


Mohd. Amin and others ^. l 2 Appellants* `. 
v. : 
. Wakil Ahmad and others : .. Respondents. 


Mahomedan Law—Marriage—Presumption of from continuous co-habitation. 
! .Mahomedan Law—Minor—De facto guardian—Has no power to enter into family settlement on behalf 
of minor. ` 
^ .Practice—Mesne profits—Cannot be allowed unless demanded. 


A minor’s brother as a de facto guardian under Mahomedan Law has no power to transfer any right 
or interest in the immoveable property of the minor and such:a transfer if made will be void. 


` ~A family settlement on behalf of a minor entered into by Hs de facto guardian will be void not 
only qua the minor but would be void altogether gua all the parties including those who were sui 

Jjuris.. i ) 

The presumption in favour of lawful marriage would arise where there was prolonged and conti- 
nued co-habitation as husband and wife and when there was no insurmountable obstacle to such a 
marriage, e.g., prohibited relationship between the parties, the woman being an undivorced wife 
of a husband who was alive and the like. The presumption of lawful marriage would be sufficient 
to establish that there was a lawful marriage between them, and that the children of such union were 

' legitimate. 

A claim for mesne profits cannot be allowed unless there was a demand for it. The claim cannot 
be included within the expression “ awarding possession and occupation of the property aforesaid 
together with all the rights appertaining thereto.” 


.. On appeal from the Judgment and Decree, dated the 11th September, 1945, 
of the High Court of Judicature at Allahabad (Brand and Waliullah, JJ.) in First 
Appeal No. 212 of 1942, arising out of Judgment and Decree, dated the 28th Feb- 


ruary, 1942, of the Court of the Civil Judge of Azamgarh in Original Suit No. 4 of 
IOAI. 





? . 1. 169 U.S. ago, 318. f 
* Civil Appeal No. 51 df 1951. ix 22nd October, 1952, 


» H 
X] š MOHD. AMIN V. VAKIL AHMAD (s.c.) (Bhagwati, 7.). © 7 


‘ ' '§. P! Sinha; Senior Advocate (Shaukat Hussain, Advocate, with him), for 
Appellants. n < 

C. K. Daphtary, Senior Advocate (Nuruddin Ahmed, Advocate, with him), for 
Respondents. | nud i i 


. The Judgment of the Court was delivered by ; . 
Bhagwati, 7.—This.is an appeal from the judgment and: decree of the High 
Court of Judicature at Allahabad which set aside a decree passed by the Civil Judges 
of Azamgarh decreeing the plaintiff's claim. VPE M 
^ One Haji Abdur Rahman, hereinafter referred to as * Haji " a Sunni Moham- 
medan, died on the 26th January, 1940, leaving behind him a large estate. He left 
him surviving the plaintiffs 1 to 3, his sons, plaintiff 4 his daughter and plaintiff 5, 
his wife, defendant 6 his sister, defendant 7 his daughter by a.pre-deceased wife 
Batuk Bibi and defendants 1 to 4 his nephews and defendant 5 his grand-nephew. 
Plaintiff’s case is that immediately after his death the defendant 1 who was the 
Chairman, Town Area qasba Mubarakpur and a member of the District Board, 
Azamgarh and defendant 5 who was an old associate of his started propaganda 
against them, that they set afloat a rumour to the effect that the plaintiffs 1 to 4 were 
not the legitimate children of Haji and that the plaintiff 5 was not his lawfully. 
wedded wife, that the defendants 1 to 4 set up an oral gift of one-third of the estate 
in their favour and defendant 5 set up an oral will bequeathing one-third share of 
the estate to him and sought to interfere with the possession of the plaintiffs over 
the estate and nearly stopped all sources of income. It was alleged that under 
these circumstances a so-called deed of family settlement was executed by and 
between the parties on the 5th April, 1940, embodying an agreement in regard 
to the distribution of the properties belonging to the estate, that plaintiff 3 was à 
minor of the age of about 9 years and he was represented by the plaintiff 1 who 
acted as his guardian and executed the deed of settlement for and on his behalf. 
On these allegations the plaintiffs filed on the 25th November, 1940, in the Court 
of Civil Judge of Azamgarh the suit out of which the present appeal arises against 
the defendants 1 to 5 and defendants 6 and 7 for a declaration that the deed of settle- 
inent, dated 5th April, 1940, be held to be invalid and to establish their claim to 
their legitimate shares in the estate of Haji under Mohammedan Law. The 
defendant 8 a daughter of the plaintiff 5 whose paternity was in dispute was added 
as a party defendant to the suit, the plaintiffs claiming that she was the daughter 
of the plaintiff 5 by Haji and the defendants 1 to 5 alleging that she was a daughter 
of the plaintiff 5 by her former husband Alim-ullah. m 


- The.only defendants who contested the claim of the plaintiff were the defen- 
dants 1 to 5. They denied that the plaintiff 5 was the lawfully wedded wife and 
the plaintiffs 1 to 4 were the legitimate children of Haji. They also contended 
“that the deed of settlement embodied the terms of a family settlement which had 
been dona fide arrived at between the parties in regard to the disputed claims to the 
estate of Haji and was binding on the plaintiffs. 


Tt is significant to observe that the defendants 6 and 7 who were the admitted 
-heirs of Haji did not contest the plaintiffs’ claim at all. E 


. The two issues which were mainly contested before the trial Court were 
P (1) Whether the plaintifis 1. to 4 are the legitimate issue of and the plaintiff 
51s the wedded wife of Abdul Rahman: deceased ;. : 
$ (2) Whether the agreement dated 5th April, 1940,- was executed by the 
plaintiffs after understanding its contents fully or was obtained from them by fraud 
or undue influence? -was the said deed insufficiently stamped? was it beneficial. 
to the minor plaintiffs ? TEE | 


As regards the first issue there was no document evidencing the marriage 
between the plaintiff 5'and Haji. The plaintiff 5 and Haji had however lived 
together as man and.wife-for 23-to 24 years and the plaintiffs 1 to 4 were born of 
that union. ; There was thus a:strongi presumption of the marriage of Haji with 
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plaintiff 5; having taken place and of the-legitinracy of plaintiffs 1 to 4: The triab 
Court did not attach any importance to the question of onus or presumption, exa- 
mined the evidence which was led by both the parties with a view to come to a. 


finding in regard to this issue, and found as follows : 


* So far as Musammat Rahima's marriage with Alim-ullah or another Abdul Rahman is. 
concerned the evidence of both the parties stands on the seme level and is not worthy of much 
credit. I have, however, not the least hesitation to observe that so far as the oral evidence and 

Ahe circumstances ofthe case are concerned, they all favour the. plaintiffs, I, however, find, it 
difficult to ignore the testimony of the defendants’ witnesses Shah Allaul Haq and Molvi Igbal Ahmad 
wa S eu uox Owing to the voluminous oral evidence adduced by the plaintiffs and the 
circumstances that apparently favour them, Y gave my best attention to this case, but upon a 
careful consideration of the whole evidence on the record, I am not prepared to hold that the 
plaintiffs 1 to 4 are the legitimate issues of the plaintiff No. 5; the lawfully wedded wife of the 
deceased, Haji Abdul Rahman. I frankly admit that the -matter is not free from difficulty and 


doubt but to my mind the scale leans away from the plaintiffs and I am not satisfied that their 
version is correct.” . . 


On the second issue the learned Trial Judge came to the conclusion that the dis- 
puted compromise amounted to a family settlement; that it was beneficial to the 
interests of the minor plaintiff and that it was made by the parties willingly and: 


without any fraud or undue influence. On these findings the suit was dismissed 
with costs. 


The plaintiffs filed an appeal to the -High Court of Judicature at Allahabad: 
After considering the several authorities on the binding nature of family settlements. 
cited before it, it came to the conclusion that it did not bind the plaintiffs. As 
regards defendants 1 to 5 it was held that there was no consideration whatsoever 
which could in any way support the arrangement. Plaintiffs 4 and 5 being, pur- 
danashin ladies, it was found that they had no.chance at any stage of the transac- 
tion of getting independent advice in regard to the contents or the effect of the 
document which they were executing and that even if the deed were valid otherwise 
it would not be binding on them. It was further held that the plaintiff 3 who 
would be about 9 years of age at the time of the execution of the deed was repre- 
sented in the transaction by his brother who could not be the legal guardian of 
his property and that the deed in so far as it adversely affected the interest of plain- 
tiff 3 would not be binding on him: On the question of marriage and legitimacy 
the High Court came to the conclusion that if the trial Court had. considered the 
question of onus in its proper light and given the plaintiffs the benefit of the initial 
presumption in favour of legitimacy and lawful wedlock under the Mohammedan 
law he would have recorded a finding in their favour. The defendants 1 to 5 
had alleged that at the time of the commencement of sexual rélations between the 
plaintiff 5 and Haji, plaintiff 5 was the wife of one Alim-ullah who was alive 
and that therefore the connection between the plaintiff 5 and Haji was in its 
origin illicit and continued as such with the result that the presümption* in favour 
of a marriage between the plaintiff 5 and Haji and in favour of the legitimacy of 
plaintiffs 1 to 4 would not arise. The learned Trial Judge disbelieved the 
evidence led by the defendants 1 to 5 in regard to this marriage between the 
plaintiff 5 and Alim-ullah..: The High Court upheld the finding and. said : 

** All these circumstances, to iny rnind, strongly militate against the theory of a first marriage of 
Musammat Rahima Bibi with the man called Alim-ullah. In this state of the evidence one cannot 
-but hold that this story of the marriage with Alim-ullah was purely an after-thought on the part of 


the defendants 1 to 5 and it was invented only to get rid of the strong presumption under the Moham- 
medan law in favour of the paternity of plaintiffs 1 to 4 and the lawful wedlock of the plaintiff 5.” 


*Having thus discredited the theory of the first marriage of the plaintiff 5 with Alim- 
ullah the High Court came to the conclusion that it was fully established that 
-"Musammat Rahima Bibi.was the lawfully wedded wife and that the plaintiffs 
I to 4 are the legitimate children of Haji. The defendants r to 5 obtained leave 
40 appeal to His Majesty in Council and,the appeal was admitted on the roth 
January, 1947. 


Shri S. P. Sinha who appeared for the defendants 1 to 5 before us has urged 
‘the self-same two questions; namely: (1).Whether the deed of settlement is 


- 
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binding on the plaintiffs and (2) Whether the plaintif 5 was the lawfully wedded 
wife and the plaintiffs 1 to 4 are the legitimate children of Haji. : 


In regard to the first question, it is unnecessary to discuss the evidence in 
regard to fraud, undue influence, want of independent advice, etc., as the question 
in dur opinion is capable of being disposed of on a short point. It is admitted 
that the plaintiff 3 Ishtiaq Husan was a minor of the age of about 9 years at the 
qe of the deed, and he was not represented as already stated by any legal guar- 

ian in this arrangement. The minor’s brother had no power to transfer any 
right or interest in the immoveable property of the minor and such a transfer if made 
was void. (See Mulla's Mahomedan Law, 13th Edition, page 303, section 364-) 


_ Reference may be made to the decision of their Lordships of the Privy Goun- 
cil in Imambandi v. Mutsaddi!. In that case the mother who was neither the legal 
guaydian of her minor children nor had been appointed their guardian under the 
Guardian and Wards Act had purported to transfer the shares of her minor children 
in the property inherited by them from their deceased father. Mr: Ameer Ali 
who delivered the judgment of the Board observed at page 82 as follows : 

“The question how far, or under what circumstances according to Mahomedan law, a mother’s 

dealing with her minor child's property are binding on the infant has been frequently before the 
Courts in India. The decisions, however, are by no means uniform, and betray two varying ten- 
dencies : one set of decisions purports to give such dealings a qualified force ; the other declares them 
wholly void and ineffective. In the former class of cases the main test for determining the validity 
of the particular transaction has been the benefit resulting from it to the minor ; in the latter, the 
admitted absence of authority or power on the part of the mother to alienate or jncumber the 
minor's property." 
The test of benefit resulting from the transaction to the minor was negatived by the 
Privy Council and it was laid down that under the Mzhomedan law a person who 
has charge of the person or property of a minor without being his legal guardian, 
and who may, therefore, be conveniently called a “ de facto guardian," has no 
power to convey to another any right or interest in immoveable property which 
the transferee can enforce against the infant. 


Shri S. P. Sinha relied upon a decision of the Calcutta High Court reported in 

Mahamed Keramutullah Miah v. Keamutulla®, where it was held that there was nothing 
in the doctrine of family arrangements opposed to the general principle that when 
it was sought to bind a minor by an agreement entered into on his behalf, it 
must be shown that the agreement was for the benefit of the minor ; that if improper 
advantage had been taken of the minor's position, a family arrangement could be 
set aside on the ground of undue influencé or inequality of position or one or other 
of the grounds which would vitiate such arrangement in the case of adults ; but 
: where there was no defect of this nature, the settlement of a doubtful claim was 
.of as much advantage to a minor as to an adult, and where a genuine dispute had 
been fairly settled the dispute could not be re-opened solely ori the ground that 
„one of the parties to the family arrangement was a minor. 


This decision was reached on the rgth July, 1918, i.e., almost 5 months after 
the decision of their Lordships of the Privy Council but it does not appear. that the 
ruling was brought to the notice of the learned Judges of the Calcutta High Court. 
The test of the benefit resulting from the transaction to the minor which was negati- 
ved by their Lordships of the Privy Council was applied by the learned Judges of 
the Calcutta High Court in order to determine whether the family arrangement 
which was the subject-matter of the suit before them was binding on the minor. 


Shri S. P. Sinha next relied upon a decision of the Chief Court of Oudh, Ameer 
-Hasan v. Md. Ejaz Husain?. In that case an agreement to refer to arbitration was 
entered into by the mother for her minor children and an award was made by the 
arbitrators. The scheme of distribution of properties promulgated in the award was. 
followed without any objection whatever for a long period extending over 14 years 


RA ———MM————M— —————————— 
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and proceedings were taken at the instance of the minors for recovery of possession 
by: actual partition of their shares in the properties. The Court held that the 
reference to arbitration could not be held binding on the minors and the award 
could not^be held to be an operative document, but if the scheme of distribution 
promulgated in the award was in no way perverse er unfair or influenced by any 
corruption or misconduct of thé arbitrators and had been followed without any 
objection whatever for.a long period extending over 14 years, it would as well be 
recognised as a family settlement and the Court would be extremely reluctarft 
to disturb the arrangement arrived at so many years ago. This line of reasoning 
was-deprecated by their Lordships of the Privy Council in Partap Singh v. Sant 
Kaur*, where their Lordships observed : : 


** It is however argued that the transaction should be upheld, because it was a family settle- 
ment. Their Lordships cannot assent to the proposition that a party can, by describing a contract 
as a family settlement, claim for it an exemption from the law. governing the capacity of 4 person 
to make a valid contract.” : 


We are therefore unable to accept this case as an authority for the-proposition 
that a deed of settlement which is void by reason of the minor not having been 
properly represented in the transaction can be rehabilitated by the adoption of any 
such line of reasoning. 2 i - i 


<” \ Ifthe deed of settlement was thus void it could not be void only- qua the minor 
- ‘plaintiff 3 but would be void altogether gua all the parties including- those who 
were sui juris. “This position could not be and was not as a matter of fact contested 
before us. ` . i TO cwm b . < 1 
- + The contention of the defendants 1 to 5 in regard to’ the lawful wedlock bet- 
ween plaintiff 5 and Haji and the legitimacy of the plaintiffs 1 to 4 was equally un- 
tenable. The plaintiffs had no doubt to prove that the plaintiff 5 was the lawfully 
wedded wife and the plaintiffs 1 to 4 were the legitimate children of Haji. Both the 
Courts found that the factum of the marriage was not proved and the plaintiffs had 
therefore of necessity to fall back upon the presumption of marriage arising in 
Mahomedan Law. .If that presumption of marriage arose, there would be no 
difficulty in establishing the status of the plaintiffs 1 to 4 as the legitimate children 
of Haji because they were admittedly born by the plaintiff 5 to Haji. The presump- 
tion of marriage arises in Mahomedan Law in the absence of direct proof from a 
prolonged and continual co-habitation as husband and wife. It will be apposite 
in this connection to refer toja passage from the judgment of their Lordships of the 
Privy Council in Khajah Hidayut Oollah v. Rai Jan Khanum?. Their Lordships there 
quoted a passage from Macnaughten’s Principles of Mahomedan Law :— 


“ The Mahomedan lawyers carry this disinclination (that is against bastardizing) much further 3 
they consider it the legitimate of reasoning to infer the existence of marriage from the proof of co- 
habitation . . . . . None but children who are in the strictest sense of the word spurious are 
considered incapable of inheriting the estate of their putative father. The evidence of persons who 
would, in other cases, be considered incompetent witnesses is admitted to prove wedlock, and, in short, 
where by any possibility a marriage may he presumed, the law will rather do so than bastardize the 
issue, and whether a marriage be simply voidable or void ab initio the offspring of it will be deemed 
legitimate . . . . . . This I apprehend, with all due deference, is carrying the doctrine 
to an extent unwarranted by law ; for where children are nat korn of women proved to be married 
to their fathers, or of female slaves to their fathers, some kind of cvidence (however slight) is requisite 
to form a presumption of matrimony . . . . . . . The mere fact of casual concubinage is 
not sufficient to establish legitimacy: and if there be proved w have existed any insurmountable ` 
obstacle to the marriage of their putative father with their mother, the children, though not born of 
common women, will be considered bastards to all intents and purposes. 


‘Their Lordships deduced from this passage the principle that where a child had 
‘been born to a father of a mother where there had been not a mere casual concu- 
binage, but a more permanent connection, and where there was no insurmount- 
able obstacle to such a marriage, then according to the Mahomedan Law, the 
-presumption was in favour of such marriage having taken place. 
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The presumption in favour of a lawful marriage would thus arise where there 
was prolonged and continued co-habitation as husband and wife and where there 
was.no insurmountable obstacle to such a marriage, e.g., prohibited relationship 
between the parties, the woman being an undivorced wife of a husbánd who was 
alive and the like. Further illustrations are to be found in the decisions of their 
Lordships of the Privy Council in Abdool Razack v. Aga Mohamed Jaffar Bindaneem! 
and Ghizafar Ali Khan v. Mt. Khaniz Fatima?, where it was laid down 
that the presumption does not: apply if the conduct of the parties ‘was 
incompatible with the existence of the relation of husband and wife nor 
did it apply if ‘the woman was admittedly a prostitute before she was 
.brought to the man’s house (see Mulla's Mahomedan Law, -p. 238, section 268). 
1f therefore there was no insurmountable obstacle to such a marriage and the man 
and woman had co-habited with each other continuously and for a prolonged period 
the presumption of lawful marriage would arise and it would be sufficient to establish 
that there was a lawful marriage between them. 


“The plaintiff 5 and Haji had been living as man and wife for 23 to 24 years 
. openly and to the knowledge of all their relations and friends. The plaintiffs r to 4 
were the children born to them. . The plaintiff 5, Haj: and the children were all 
staying in the family house and all the relations including the defendant 1 himself 
treated the plaintiff 5 as a wife of Haji and the plaintiffs 1 to 4 ashis children. There 
“was thus sufficient evidence of habit and repute. Haji moreover purchased a house 
and got the sale deed executed in the names of the plaintiffs 1 and 2 who were des- 
"cribed therein as his sons. The evidence which was led by the defendants 1 to 5 to 
the contrary was discarded by the High Court as of a negative character and of no 
walue. Even when the deed of settlement was executed between the parties the 
plaintiff 5 was described as the widow and plaintiffs 1 to 4 were described as the 
children of Haji. All these circumstances raised the presumption that the plaintiff 
:5 was the lawfully wedded wife and the plaintiffs 1 to 4 were the lana 
“children of Haji. - 


The result therefore is that both the contentions urged by the defendants 1 to 
5 against the plaintiffs’ claim in suit fal and the decree passed i in favour of the 
plaintiffs by the High Court must be affirmed. 


. It was however pointed out by Shri S. P. Sinha that the High Court erred in 
awarding to the plaintiffs mesne profits even though there was no demand for the 
same in the plaint. The learned Solicitor-General appearing for the plaintiffs con- 
ceded that there was no demand for mesne profits as such but urged that the claim 
for mesne profits would be included within the expression “ awarding possession 
and occupation of the property aforesaid together with all the rights appertaining 
thereto." We are afraid that the claim for mesne profits cannot be included within 
this expression and the High Court was in error in awarding to the plaintiffs mesne 
profits though they had not been claimed in the plaint. The provision in regard to 
the mesne profits will therefore have to be deleted fram the decree. We dismiss 
the appeal of the defendants 1 to 5 and affirm the decree passed by the High Court 
in favour of the plaintiffs, deleting therefrom the- provision in regard to mesne pro- 
fits. The plaintiffs will of course be entitled to their costs throughout from the 
defendants 1 to 5. 


Agent for Appellants : V. P. K. Nambiar. 
Agent for Respondents : B. P. Maheswari. _ 
_G.R/K.S. i Appeal dismissed. 
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[THE SUPREME COURT OF INDIA.) 
[Civil Appellate Jurisdiction.] 


PRESENT :—MEHRCHAND MAHAJAN, N. CHANDRASEKHARA AIYAR AND N. H 
BHAGWATI, JJ. 


Raja Kamakshaya Narayan Singh Bahadur and alter 
“him Kumar Praja Palak Nath Singh .. Appellant* 


v. ; 
Chohan Ram and another ' Ws a .. Respondents. 


_ Transfer of Property Act (IV of 1882), sections 66 amd 65-4—Mortgagor in possession before enactment 
of section 65-A by Act XX of 1939—/f had power to grant a permanent lease of mortgaged property so as to bind 
the mortgagee—Validity of lease—Burden of proof. . 

The question whether the mortgagor in possession has. pawer to lease the mortgaged property 
has got to be determined with reference to the authority of the mortgagor as bailiff or agent fer the 
mortgagee fo deal with the property in the usual course of management. It has to he determined 
on general principles and not on the distinction between an English mortgage and a simple. mort- 
gage or on considerations germane to section 66 of the Transfer of Property Act. 


The mortgagor in possession may make a lease conformable to usage in the ordinary course of 
management, for instance he may create a tenancy from year to-year in the case of agricultural lands 
or from month to month in the case of houses. But it is not competent to the mortgagor to grant 
a lease on unusual terms, or to alter the character of the land or to authorise its use in a manner or 
for a purpose different from the mode in which he himself had used it before he granted the mort- 
gage. 

It is for the lessee if he wants to resist the claim of the mortgagee to establish that the lease in his. 
favour was granted on the usual terms in the ordinary course af management. Such a plea if esta- 
blished and it must not be overlooked that the burden of proof in this matter is upon him— would 
furnish a complete answer to the claim of the mortgagee. Ifthelessee failed to establish this position 
he would certainly have no defence to an action at the instance of the mortgagee. 


Where there is no allegation that a grant of permanent lease by the mortgagor was a dealing 
with the mortgaged property in the usual course of management by the mortgagor the lessee has no 
answer to the mortgagee’s claim to possession by virtue of his purchase in enforcement of the mortgage. 


On appeal from the Judgment and Decree dated the 26th January, 1944, of 
the High Court of Judicature at Patna (Fazl Ali, C.J. and Chatterji, J.) in appeal 
from Original Decree No. 4 of 1941, arising out of Judgment and Decree dated the 
20th September, 1940, of the Court of the Additional Subordinate Judge of 
Hazaribagh in Title Suit No. 45 of 1939. . : 


S.N. Mukherjee, Advocate, for Appellant. A 
Gangacharan Mukherjee and A. JN. Sinha, Advocates, for Respondent No. I. 


The Judgment of the Court was delivered .by E 

Bhagwati, J.—The question, that arises for cur consideration in.this appeal 
is whether prior.to the enactment of section 65-A of the Transfer of Property Act 
in 1939 a mortgagor in possession had the power to grant a permanent lease of 
the mortgaged property so as to bind. the mortgagee. : ^ 


... One Raja Nilkanth Narain Singh was the owner of Gadi Sirampur and he 
executed on the rst August, 1914, a simple mortgage of Gadi Sirampur in favour 
of the Chota Nagpur Banking Association, Limited. In 1920, the Bank filed a 
suit againt his son Wazir Narain Singh to enforce the mortgage sécurity and ob- 
tained a mortgage decree on the 29th November, 1921. The Bank purchased a 
third share of Gadi Sirampur in execution of that decree,on the 28th October, 1922. 
Proceedings were taken to set aside this sale. During the pendency of these pro- 
„ceedings it appears that on the 5th November, 1925, Wazir Narain.Singh granted 
a permanent lease of four villages Nawadih, Koldih, Pandna and Chihut'a by a 
Registered Patta to one Hiraman Ram who was the Manager and Karta of his 
joint Hindu family. The permanent lease was taken by him in his own name and 
in the name of his son Chohan Ram. An agreement was subsequently arrived 
at between the Bank and Wazir Narain Singh that if Wazir Narain Singh paid 
M OOOO at 
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to the Bank on or before the 16th August, 1926, the sum of Rs. 1,10,631-4-0 the 
sale would be set aside. Wazir Narain Singh executed on the 14th August, 1926, 
a mortgage of Gadi Sirampur in favour of the Manager of the Court of Wards 
in charge of the plaintiff's estate during his minority to secure repayment of a sum 
of Rs. 1,47,000 and out of the same satisfied the dues of the Bank and the sale in 
favour of the Bank was accordingly set aside. "The plaintiff through the Manager 
of the Court of Wards filed a suit on the 4th February, 1929, to enforce this mort- 
gage and he impleaded as co-defendants in that suit Hiraman Ram as defendant 
20 and his father Diló Ram as defendant 19. A final decree for sale was passed 
on the 18th September, 1931, and the plaintiff purchased Gadi Sirampur at the 
auction sale held in execution of this decree on the 6th April, 1935. Delivery of 
possession was obtained by the plaintiff through the Court on the 16th February, 
1936. .Dilo Ram died after the mortgage decree but Hiraman Ram and his son 
Cheéhan Ram continued in actual possession of the disputed villages and the plain- 
tiff therefore filed on the 16th November, 1939, the suit, out of which this appeal 
arises, in the Court of the Additional Subordinate Judge of Hazaribagh against 
Hiraman Ram and Chohan Ram, defendants 1 and 2 for khas possession of these 
villages. The plaintiff contended that he was subrogated to the position of the 
Bank, that the decree which had been passed in the mortgage suit was binding on the 
defendants, that he was the auction-purchaser in execution of that mortgage-decree 
and that the Patta being subsequent to the plaintiff’s mortgage thus came to an 
end and he was entitled to recover khas possession from the defendants. Defendant 
2 filed his written statement contesting the plaintiff's claim. He denied that the 
plaintiff was subrogated to the position of the Bank. He contended that the dec- 
ree in the mortgage suit was not binding on him as he was not a party to that suit. 
He further contended that the Patta could not be put an end to by the auction- 
sale of the mortgaged property. The defendant 1 filed a separate written state- 
ment. He denied that he was the Manager and Karta of the joint Hindu family. 
He also contended that there was a partition amongst the members of the joint 
family within a year after their possession of the properties in suit and the proper- 
ties had been allotted at that partition to the defendant 2. 


The trial Court held that the plaintiff was subrogated to the position of the 
Bank. It also held that the defendant 1 was the Manager and Karta of the joint 
family and that the defendant 2 was fully represented in the ‘mortgage suit, that 
the decree in the mortgage suit was.binding on the defendants and. that the plain- 
tiff was entitled to recover possession of the said properties and mesne profits froni 
the defendants. The. defendants ‘appealed againt this decree to the High 
Court of Judicature at Patna. The High Court negatived the contention in regard 
to constructive res judicata which was urged on behalf of the plaintiff. It then 
considered the further contention that Wazir Narain Singh had after creating 
the mortgage in favour of the Bank no power to grant the permanent lease in ques- 
tion io the defendants. After considering all the authorities which were cited 
before it, it came to the conclusion that the question whether Wazir Narain 
Singh had got such power or not had to be determined with reference to the pro- 
visions of section 66 of the Transfer of Property Act and the crucial test was whether 
the lease rendered the mortgagee's security insufficient. In spite of the fact that 
there was no allegation in the plaint that the defendant's lease had the effect 
of rendering the security of the Bank insufficient, the High Court went into this 
question and on a calculation of some figures came to the conclusion that the lease 
of the disputed villages in favour of the defendants did not in any way render the 
security of the bank insufficient. It. therefore held that the lease was valid and 
was not affected by the plaintiff's mortgage decree or by the execution sale under 
that decree and accordingly dismissed the plaintiff's suit. . The plaintiff obtained 
leave to appeal to the Privy Council from this decision .of the High Court and the 
appeal was admitted on the 9th January, 1946. 

Both the Courts below found that the plaintiff was subrogated to the position 
of the Bank. They also found that the defendant 2 was*sufficiently represented 
in the mortgage suit. These. findings were not challenged before us'and the only 
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question ‘which. survived for our consideration was whether Wazir Narain 
Singh had the power to grant a permanent lease to the defendants so as to bind 
the plaintiff, ` : 


* The question whether Wazir Narain Singh had such power has got to be 
determined under the law as it stood prior to the enactment of section 65 (A) of 
the Transfer of Property Act by Act XX of 1929. The mortgagor's power to lease 
the mortgaged property was the subject-matter of conflicting judicial decisions. 
Relying upon the rule of English Common Law under which the mortgagor had 
no power to lease, it was held in some cases that a mortgagor could not ordinarily 
‘without the concurrence of the mortgagee execute a lease which could be’ binding 
on the mortgagee. In other cases a distinction was drawn between English mort- 
gages.and other mortgages and it was considered that the mortgagor in India 
remained the owner and when in possession could prima facie exercise the rights 
of ownership inclusive of the power to grant leases of the mortgaged property: 
The question was decided with reference to section 66 of the Transfer of Property 
Act and it was held that the mortgagor could grant leases which were not 
wasteful in their effect on the .mortgagee's security. This was the principle 
deduced by Jenkins, C.J., in Balmukund v. Motilal? from the -old cases of Banee 
Pershad v. Reet Bhunjun Singh?. This line of reasoning was not adopted in other 
cases which laid down a different rule, viz., that a mortgagor in possession might 
grant a lease conformable to usage in the ordinary course of management but 
was not competent to grant a lease on unusual terms or authorise the use of land in 
a manner or for a purpose different from the mode in which he himself had used 
it before he granted the mortgage. This was laid down.by Sir Ashutosh Mukherjee, 
J., in Madan Mohan Singh v. Raj Kishore Kumari? and was followed in a number of 
cases. There was thus a conflict of decisions which was sought to be resolved by: 
the enactment of section 65-A of the Transfer of Property Act which dealt with 
the mortgagor's power. to lease while lawfully in possession of the mortgaged pro- 


perty. 


“Tt is an elementary rule that though a mortgagor may assign the mortgaged premises, the assignee 
can only take subject to the encumbrances, and if the property is.sold or foreclosed by the morigagee 
any interest which the mortgagor may have created since the mortgage will be destroyed." (Ghosh 
on Mortgages, Vol. I, p: 212.) , i : ru 


As was observed by Lord Selborne in Corbett v. Plowden* : 


:** If a mortgagor left in possession, grants a lease without the concurrence of the mortgagee 
(and for this purpose, it makes 10 difference whether it is am equitable lease by an agreement 
under which possession is taken cr a legal lease by actual demise), the lessee has a precarious 
tile, inasmuch ‘as although che lease is good as between ‘himself: and the morteagor who granted 
it, the paramount title of the mortgagee may be asserted against both of them.” °, ] 


It does not however follow that a lessee from the mortgagor acquires no interest 
whatever in the property demised.to him. A person taking a lease from a mort- 
gagor after the mortgage does acquire an interest in the equity of redemption. 
and. can claim to redeem on that footing. But this right of redemption does not. 
necessarily mean that a lease of this character is always operative against the 
` mortgagee. Merely ‘because a lessee acquires an interest in the mortgaged. 
property which is sufficient to. enable him to redeem the mortgage it does not, 
follow that the interest which the lessee has thus acquired is operative against the, 
mortgagee. The true position is somewhere in the middle of these two extremes., 
The mortgagee is not normally: bound by the acts of the mortgagor with, 
reference to the mortgaged property:  . MEN. en 
“But ifa morteagee takes his security with knowledge of the‘purposes to which the landis’ 


applied’ and allows the mortgagor to remain in possession, he- will he bound by the acts done by- 
the mortgagor in accordance with the usual course." : :Chosh on Mortg^ges, Vol. T, p. 212) ^. : 
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As indicated inthe observations of Sir James’ Parke in Pope v. Briggs}, 
the mortgagor might be considered as acting in the nature of a bailiff or 
agent for the mortgagee : 


* Consequently, if the mortg^gor, after he has granted the mcrtzage, deals with the property 
in the usual course of management, the interest created by him may be ri: hily deemed operative 
aga.nst the mortgagee. An illustration of the view is found in the case of Moreland v. Richardyon?, 
where a person took a morigage of a burial ground and it was held that as the object of the 
burial ground isto grant rights of burial, this being the mede in which such prop ry is dealt 
wih, the mortgagee was not entitled to disturb the graves of those who had been buried cn the 
land, while the mortgagor continued to hold it. The morigagor could thus ix the usual course o£ 
management create a tenancy from year to year in the case of agricultural lanu or from month 
to month in case of property consisting of houses and his dealings with the mort; aoed property 
in the usual course of management would be operative against the mortgages." (Per A ookerjee, 
J., in Madan Mohar Singh v. Raj Kishore Kumari.) . 


* Whether the mortgagor possesses any larger powers of leasing is however very questionable. 
The enly reported case in which such a power was recognised is Banee Pershad v. Reet Bhunjun Singh, 
but the report in Sutherland is very meagre. The judgment too does not give forth any certain 
sound. Itis only said that a mortgagor is not restricted in the management of the property by making 
a mortgage and that so long as nothing takes place to impair the value of the mortgagee’s security 
the mortgagor does not exceed his powers in making a lease for a term. The learned judges add 
perhaps somewhat unnecessarily that their decision should not go beyond the particular facts of the 
case before them.” (Gho h on Mortgages, Vol. I, p. 213.) ' 

This case of Banee Pershad v. Reet Bhunjun Singh* was considered by 
Jenkins, C.J., in Balmukund v. Motilal5 as an authority for the proposition that 
as long as nothing took place which impaired the value or impeded thé 
operation of the mortgage, the mortgagor in creating a temporary lease acted 
within his powers and these observations of Jenkins, C.J., were considered by. 
‘the Courts as justifying the applicability of the provisions of the section 66 of 
the Transfer of Property Act. while determining the binding nature of the leases 
created by the mortgagor in possession en the mortgagee. Mookerjee, J., had. 
occasion to consider this very case in Madan Mohan Singh v. Raj Kishore Kumari® 
and he cited it in support of the proposition that the interest created by the 
mortgagor while dealing with the mortgaged property in the usual course of 
management could be rightly deemed operative against the mortgagee. The 
following observations of Mookerjee, J., in this connection at page 91 are very. 
apposite :— : 

“As the case is very imperfectly reported, we have examined the record and ascertained the 
questions in controversy, The proprietor of an estate mortgaged it on the rath March, 1861. Om 
the 7th July, 1862, the mortgagor granted an ijara potta of the property for a term of ten years, The 
mortgagec subsequently sued the mortgagor alone, and got a decree; at the execution sale which 
followed, the property was sold on the 24th December, 1863. The purchaser sued on the 12th March, 
1867, to eject the lessee, on the ground that as he had acquired the property in the condition in which it 
was when mortgaged, the lease, which would otherwise run till the 7th July, 1872, did not bind him. 
The Court of first instance overruled this contention as too broadly formulated and held that as the 
‘mortgagor fiad in good faith granted the lease for a limited term on a fair and reasonable rent, the 
mortgagee or the purchaser in execution of his decree could not repudiate it, specially as the mortgage 
deed did not prohibit the grant of temporary leases to middlemer. or cultivators. On appeal, the 
District Judge affirmed this view and declined to accept the broad contention that leases of all descrip- 
tions granted by a mortgagor were void as against the mortgagee. On second appeal to this Court, 
Jackson and Mitter, JJ., took substantially the same view.” . ; 

These observations of Mookerjee, J., point out what was the ratig decidendi of 
that case. The question of the sufficiency or insufficiency of the security was not 
really gone into but the Court considered that the lease was granted in good faith, 
was for a limited term and stipulated a fair and reasonable rent and it was therefore 
operative against the mortgagee. The Court was really guided by the considera-: 
tion that the mortgagor dealt with the property in the usual course of management 
and the interest which was thus created by the mortgagor in the usual course must- 
rightly be deemed operative against the mortgagee. The case of Banee Pershad v. 
Reet Bhunjun Singh*, therefore is really no authority for the wide proposition that a. 
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morigagor was not restricted in the management of the property by making a mort- 
gage and that so long as nothing took place ta impair the value or impede the 
operation of the mortgage the mortgagor would be well within his powers in making 
a lease for a term. i i 


In our opinion section 66 of the Transfer of Property Act has nothing to do 
with the mortgagor's power to lease the mortgaged property. Section 66.is a statu- 
tory enactment of the powers of: the mortgagor in possession in regard to waste ef 
mortgaged property. The mortgagor in possession is not liable for what in terms of 
the English Law of Real Property is known as permissive waste, i.e., for omission to 
repair or to prevent natural deterioration. He is however liable for destructive 
waste, i.e., acts which are destructive or permanently injurious to the mortgaged pro- 
perty if the security was insufficient or would be rendered insufficient by such acts; 
This section therefore has no application to the grant of a lease by the mortgagor. 
in possession. 


The only relevant consideration is whether, the mortgagor in possession having 
the’ authority to deal with the property in the usual course of management, the 
lease granted by him can be rightly deemed operative against the mortgagee. The 
true position has been stated inthe’ following terms by Mookerjee, J., in Madan 
Mohan Singh v. Raj, Kishore Kumari! ; 


. “The true position thus is that the mortgagor in possession may make a lease conformable to 
usage in the ordinary course af management, for instance, he may create a tenancy from year to year 
in the case of agricultural lands or from month to month in the case of houses, But it is not compe- 
tent to the mortgagor to grant a lease on unusual terms, or to alter the character of the land or to 
authorise its use in a manner or for a purpose different from the mode in which he himself had used 
it before he granted the mortgagz.” 


The question whether the mortgagor in possession has power to lease the 
mortgaged property has got to be determined with reference to the authority of-the 
mortgagor as the bailiff or agent for the mortgagee to deal with the property in the 
usual course of management. It has to be determined on general principles and 
not on the distinction between an English mortgage and a simple mortgage or on 
considerations germane to section 66 of the Transfer of Property Act. Having 
regard therefore to ‘the position that section 66 has no application to leases of the 
mortgaged property, the decision of Jenkins, C.J., in Balmukund v. Motilal? and the 
cases following that line af reasoning do not govern the question before us. 


While we are on this subject we would like to emphasise that it is for the lessee 
if he wants to resist the claim of the mortgagee to establish that the lease in his 
favour was granted on the usual terms in the ordinary course of management. Such 
a plea if established—and it must not bé overlooked that the burden of proof in this. 
maiter is upon him— would furnish a complete answer to the claim of the mortgagee. 
1f the lessee failed to establish this position he would have certainly no defence to. 
án action at the instance of the mortgagcee.: 


. No allegation was made on behalf of the defendants that the grant of the per-. 
manent lease was a dealing with the mortgaged property in the usual course of. 
. management. by the mortgagor. In the absence of any such plea we are of the 
opinion that there was no answer to the plaintiff's claim and the permanent lease 
granted by Wazir Narain to the defendants could not prevail against the plaintiff. 


. We have therefore come to the conclusion that Wazir Narain Singh had no 
power to grant the permanent lease in question to the defendants, that the same 
was not binding and operative against the plaintiff, that the defendants had ample 
opportunity to redeem the mortgage if they so desired but did not choose to exer- 
cise their right of redemption, that the execution sale of Gadi Sirampur including 
the four villages in questian was binding on them and that the plaintiff was entitled to 
khas possession of the four -villages of which the defendants were in wrongful pos- 
session. The appeal is allowed. "The. decree passed by the High Court dismissing 





1. (1915) a1 C.W.N. 88 at page 92. ` s^&. (1915) 20 C.W.N. 350... 
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plaintiff's suit is set aside.and the decree passed by the Trial Court in favour of the 
plaintiff is restored with costs throughout. . : ' : 


Agent for Appellant : Ganpat Rai. 

Agent for Respondents : R. R. Biswas. T up 

G.R./K.S. ———— Appeal allowed. 

[THE SUPREME COURT OF INDIA]. 
. (Criminal Appellate Jurisdiction). ; 
` PRESENT :—N. CHANDRASEKHARA AIYAR AND N. H. Buacwat, JJ. 
Rameshwar Bhartia e. Appellant* 
; v. 

The State of Assam ; .. Respondent. 


` Griminal Procedure Code (V of 1898), section 556—Scope of bar under—Deputy Commissioner of Assam 
giving sanction for prosecution under Assam Food Grains Control Order (1947)—If disqualified rom trying the 
case himself—Security bond to produce paddy concerned in Court in favour of Procurement Inspector—Forfeiture 
under section 514, Criminal Procedure Code—If permissible. : 


The question whether the bar under section 556, Criminal Procedure Code, comes into play 
depends upon the facts and circumstances of each particular case, the dividing line being a thin one 
somewhat but still sufficiently definite and tangible, namely, the removal of legal impediment by 
the grant of sanction and the initiation of criminal proceedings as the result of a direction. Where 
a Deputy Commissioner has merely given sanction for prosecution for an offence under the Assam 
Food Grains Procurement Order (1947) he is not disqualified from trying the offence himself and 
A trial by him is not vitiated by the provisions of section 556 of the Criminal Procedure Code. 


. Where a security bond was taken from the person transgressing the Food Grains Control Order 
only by the Procurement Inspector and not by the Court undertaking that the seized paddy be pro- 
duced before the Court, section 514, Criminal Procedure Code, will not apply. Action could be 
taken for breach of a bond only when the bond is taken by the Ccurt under the provisions of the 
Code such as section 91 for appearance, the several security sections or those relating to bail. The 
power to forfeit and the imposition of the penalty provided for in the latter parts of section 514 
arise only if the preliminary conditions are satisfied. . , 


On appeal from the Judgment and Order dated the rst June, 1951, of the High 
‘Court of Judicature in Assam (Thadani, C.J. and Ram Labhaya, J.) in Criminal 
Reference No. 1 of 1951, arising out of Judgment and Order, dated the 15th Novem- 
ber, 1950, of the Court of the Additional District Magistrate, Lakhimpur, in Case 
No. 1126 C of 1950.. - 


Jindra Lal, Advocate, for Appellant. l 
` Nur-ud-Din Ahmad, Advocate, for Respondent. : 
The Judgment.of the Court was delivered by : 


Chandrasekhara Aiyar, —Rameshwar Bhartia, the appellant, is a shopkeeper 
in Assam. He was prosecuted for storing paddy without a licence in excess of 
the quantity. permitted by the Assam Food Grains Control Order, 1947. He 
admitted storage and possession of. 550 maunds of paddy, but pleaded that he 
did not know that any licence was necessary. The Additional District Magis- 
trate recorded a plea of guilty, but imposed on him a fine of Rs. 50 only, as he 
-considered his ignorance of the provisions of the Food Grains Control Order to be 
genuine. The stock of paddy was left in the possession of the appellant by the 
Procurement Inspector under a immanama or security bond executed in his favour. 
"He was subsequently unable to produce it before the Court, as the whole of it was 
taken away by a Congress Member of Legislative Assembly for affording relief to 
those: who suffered in the earthquake, and so, the appellant was ordered to 
procure a similar quantity of paddy: after taking an appropriate licence, and to 
“make over the same to the procurement department on payment of the price. 

The District Magistrate, on being moved to do so by the procurement depart- 
‘ment, referred the case to the High Court under section 438, Criminal Procedure 
————————————————————————————————————————————————- 

-* Criminal Appeal-No. 40 of 1951. -> I EN - 2grd October, 1952. 
8 


° LJ 
18 . ^ ^ THE MADRAS LAW JOURNAL’ REPORTS. ^  '' . [1953 
Code, for enhancemient of the sentence, as in his opinion. the sentence was unduly 
lenient and the fimmanama, which was admittedly broken, should have been for- 
feited. - ; ; 

The reference was accepted by the High Court, and the sentence was enhanced. 
to rigorous imprisonment for six months and a fine of Rs. 1,000. As regards the 
: Jimmanama, the case was sent back to the trial Court for taking action according 
to law under section 514, Criminal Procedure Code, for its forfeiture. JE 


The appellant applied to the High Court for a certificate under Article 134- 
(1) (c) of the Constitution that the case was a fit one for appeal to this Court. This 
application was granted. Out of the three points urged for the appellant, two 
were rejected, but the.third one was accepted.as a good ground, namely, that there 
was a contravention of the provisions of section 556, Criminal Procedure Code and 
that consequently the trial before the Additional District Magistrate was void. * 


One of the. contentions urged before us was that Sri C. K. Bhuyan was 
not a “ Director ? at all and therefore there was no valid sanction under section 38 of 
the Order. A notification dated 16th May, 1950 and published in the Assam Gazette 
of the 24th May, 1950, was produced. before us to show that Sri C. K. Bhuyan 
“wasan Additional Deputy Commissioner, and it was conceded by the appellant's. 
"counsel before the High Court that if he was a Deputy Commissioner, he would 
be a Director under the Order, as all Deputy Commissioners in Assam were noti- 
fied as Directors for the purposes of the Order. Mr. Jindra Lal sought to draw a 
-distinction between a Deputy Commissioner'and an Additional Deputy Commis- 
sioner in this respect, but there is no warrant for the same, apart from the circum- 
-stance that it is a guestion of fact which has to be investigated afresh, and which 
^we cannot allow to be raised now for the first time. 


| The primary, question to consider in this appeal is whether there ‘has been 
_any infringement of section 556, Criminal Procedure Code and. a consequent want: 
of jurisdiction in the Court which tried the offence. The facts relevant to this. 
question lie within a narrow compass. The Procurement Inspector sent a report. 
on rst July, 1950, abóut the nature of the offence ; he wrote out a short note on the: 
Subject, and requested that the accused might be prosecuted and the Assistant. 
“Director of Procurement, Dibrugarh, might be authorised to dispose of the paddy 
‘immediately to avoid loss due to deterioration. Sri C. K. Bhuyan, who was the 
then District Magistrate, Lakhimpur, made the following order : ` AN 
** Prosecution sanctioned. under section 7 (1) of the Essential Supplies (Temporary Powers) Act,. 
1946, for violation of sections 3 and 7 of the Assam Food Grains Control Order, 1947.” > 
The case happened to be tried by the, same gentleman in his capacity as Additional: 
District Magistrate, and the accused was convicted as aforesaid. | 


. The argument for the appellant was that having sanctioned the prosecution, 
Sri C. K. Bhuyan became.“ personally interested” in the case within the meaning; 
‘of section 556,.and was therefore incompetent. to try the same. It was contended 
‘that the trial was not only irregular but illegal. DLP ner 

"There is no question that “ personal interest” ‘within the meaning of the 
'séction is not lirnited to private interest, and that it may well include official interest. 
‘also. ' But what is the extent of thé interest which will attract the disability is à 
subject on which different views are possiblé and have been taken. Section 556 
itself indicates the difficulty. The Explanation to the section runs in these terms : 


« A Judge or Magistrate shall not be deemed a party, or personally interested, within the meaning 


of this section, to or in any case by-reason only that he is a Municipal Commissioner or otherwise 


concerned therein in a public capacity, ‘or by reason only that-he has viewed the place in which an 
offence is alleged to have been committed; or any other place in:which any other transaction material 
to the case is alleged to have occurred; and made an inquiry in connection with the case." 


"This shows that to' be: gonnected with a case in a public capacity is'not by: itself 
enough to render the person incompetent to” try it. Even if-he had made an 
enquiry in connection with this case; it would not matter, But look at the illustration = 
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'  *'* 4, as collector, upon consideration of information furnished to him, directs the prosecution 
of B for a breach ofthe Exciselaws. Ais disqualified from trying this case asa Magistrate." 
It is evident from the words of the illustration that if a prosecution is directed by a. 
‘person in one capacity, he shall not try the case acting in another capacity as a 
Magistrate. . ; 


The explanation aa ilastadon lend some support to the view that there 
$s a distinction between a passive interest and an active interest, and that it is only 
in the latter case that the disqualification arises or intervenes. 


Under sub-section (3) (a) of section 2 of the Assam Food Grains Control Order 
* Director ? means 
“the Directcr of Supply, Assam and includes, for the purpose of any specific provision of this 
Order, any other officer duly authorised in that behalf by him or by the Provincial Government by 
notification in the Official Gazette.” 


Section 38 provides : 
“No prosecution in respect of an alleged contravention of any provision of this Order shall be 
instituted without sanction of the Director.” 


A little confusion is likely to arise from the employment of the word “ Director ” 
-in the Control Order and the word “ directs ” in the illustration to section 556 of 
the Code. It has to be borne in mind that a sanction by the Director within the 
‘meaning of the Code does not necessarily mean “a direction given by him that 
the accused should be prosecuted.” 


In both cases of sanction and direction, an application of the mind is neces- 
‘sary, but there is this essential difference that in the one case there is a legal im- 
‘pediment to the prosecution if there be no sanction, and in the other case, there: 
is a positive order that the prosecution should be launched. For a sanction, all 
that is necessary for one to be satisfied about is the existence of a prima facie case. 
“In the case of a direction, a further element that the accused deserves to be prosecuted. 
is involved. The question whether a Magistrate ‘is personally interested or not 
‘has essentially to be decided on the facts in each case. Pecuniary interest, however 
small, will be a disqualification, but as regards other kinds of interest, there is no 

' measure or standard except that it should be a substantial one, giving rise to a real 
bias, or a reasonable apprehension on the part of the accused of such bias. The 
maxim “ Nemo debet esse judex in propria sua causa” applies only when the interest 
attributed is such as to render the case his own cause. The fulfilment of a technical 
requirement imposed by a statute may not, in many cases, amount to a mental 
‘satisfaction of the truth of the facts placed "before the officer. Whether sanction. 
should be granted or not may conceiyably. depend upon considerations extraneous. 
to the merits of the case. But where a prosecution is directed, it means that the 
authority who gives the direction is satisfied in his own mind that the case must be 
initiated. Sanction is in the nature of a permission, while a direction is in the. nature: 
of a command. 


-Let us now examine some of the decisions on the subject. For the appellant, 
strong reliance was placed on the judgment of the Privy Council in Gokulchand 
Dwarkadas v. King! and it was argued on the basis of some of the observations of the- 
Judicial Committee that a sanction was an important and substantial matter and: 
not a mere formality. The facts in that case were that while there was a sanction: 
of the Government for a prosecution under the Cotton Cloth and Yarn Control 
Order, there was nothing in the sanction itself, or in the shape of extraneous evidence, 
to show that the sanction was accorded after the relevant facts were placed before 
the sanctioning authority. To quote their Lordships’ own words, 

“There is.no evidence to show that the report of the Sub-Inspector to the District Superinten- 
dent of Police, which was not put in evidence, was forwarded to the District Magistrate, nor. is. 
there any evidence as to the contents of the endorsement of the District Magistrate, referred, to in. 


the sanction, which endorsement also was not-put in evidence. The prosecution was in a position. 
either-to produce-or-to account for the absence of the report made to the District Superintendent 
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of Police and the endorsement of the District Magistrate referred to in the sanction, and to call 
any necessary oral evidence tosupplement the documents and show what were the facts on which the 
sanction was given." ` : - 
Jt is in this connection that their Lordships emphasise that the sanction to prosecute 
is an important step constituting a condition precedent, and observe : 

“Looked at as a matter of substance it is plain that the Government cannot adequately discharge 
the obligation of deciding whether to give or withhold a sanction without a knowledge of the facgs 
of the case. Nor, in their Lordships’ view, is a sanction given without reference to the facts consti- 
tuting the offence a compliance with the actual terms of clause 23." -° — - . uS 
"This, however, is no authority for the-position that a sanction stands on the same 
footing as a direction. It is true that the facts should be known;to the sanctioning 
authority ; but it is not, at all necessary that the authority should embark also on 
an investigation of the facts, deep or perfunctory, before according the sanction. 

. The decision lends no support to the view that wherever there is a sanction,*the 
sanctioning authority is disabled under section 556 of the Code from .trying the 
case initiated as a result of the sanction. On the other hand, there is plenty of 
support for the opposite view. : j = 


In the very early case of The Government of Bengal v. Heera Lall Dass and others’, 
‘at a time when there was no such statutory: provision as section 556 of the Code 
but only the general rule of law that a man could not be judge in a case in which 
he had an interest, the facts were that a Sub-Registrar, who was also an Assistant 
Magistrate, having come to know in his official capacity as a registering officer 
that an offence under the Registration Act had been committed, sanctioned a 
“prosecution, and subsequently tried the case’ himself. A Full Bench consisting 
Sir Richard Couch, C.J. and five other learned Judges came to the conclusion, 
after an examination of some of the English.cases, that the trial was not vitiated. 
"The learned Chief Justice said : ‘ f | | 
"Tn this case, I think, the Sub-Registrar has not such an interest in the matter as disqualifies 
him from trying the case; and I may observe with reference to some of the arguments that have 
‘been used as to the Sub-Registrar having made up his mind, and that the accused would have no 
chance of a fair trial, that the sanction of thé superior officer, the Registrar,‘is required before the 
prosecution can be instituted, and certainly I do not consider that the prosecution will not, be institu- 
ted unless the Sub-Registrar has made up his mind as to the-guilt of the party. It is his duty, when 
he comes to know that an offence has been committed, to cause a prosecution to be instituted, by 
‘which I understand that there is prima facie evidence of an offence having been committed, that there’ 
is that which renders it proper that there should be an enquiry, and the Registrar accordingly gives 
his sanction to it; and certainly, I cannot suppose that, because an officer in his position sanctions 
the institution of a prósecution, his mind is made up as to the guilt of the party and that he is not 
‘willing to consider the evidence which may be producéd before him when he comes to try the case, 
In this case, there appears to be no such interest as would prevent the case from going before the 
Magistrate as the trying authority . . s se e s e s" m i 
In Queen-Empress v. Chenchi Reddi?, it was pointed out that when there*was only 
an authorisation and not a direction, there was no supervening disability, and the 
case of Girish Chunder Ghose v. The Queen-Empress? was distinguished on the ground 
that there the Magistrate had taken a very active part in connection with the case 
as an executive officer. The Bombay High Court went even.a step further in the 
‘case, reported in Emperor v. Ravjit, where the Magistrate who tried the:case had 
earlier held a departmental enquiry and forwarded the papers to the Collector 
with his opinion that there was sufficient evidence. to justify a criminal prosecution. 
As he did no more than express an opinion that there was evidence, which he had 
neither taken nor sifted, which made a criminal prosecution desirable, it was held 
that the Magistrate was not disqualified from .bolding the trial, though, no doubt 
it would have been more expedient.had the Collector sent the case for disposal to 
another of his subordinates. te ined 


As stated already, the question whether the bar under section 556 comes into 
plày depends upon the facts and circumstances of each particular case, the dividing 
line being a thin one somewhat but still sufficiently definite and tangible, namely, 
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the removal of a legal impediment by the grant of sanction ‘and'the initiation of 
criminal proceedings as the result of'a direction. In the present case:before us, 
we have nothing more than a sanction, and consequently we are unable to hold. 
that the trial has become vitiated by reason of the provisions of section 556, Criminal 
Procedure Code. | : 


The other point taken on behalf of the appellant is a more substantial one. 
The security bond was taken from him not by the Court but.by the Procurement 
Gnspector. It is true that it contained the undertaking that the seized paddy 
would be produced before the Court, but stillit was a promise made to the parti- 
cular official and not to the Court. The High Court was in error in thinking that. 
section 514, Criminal Procedure Code, applied. Action could be taken only when 
the bond is taken by the Court under the provisions of the Code such as section 91 
for appearance, the several security sections or those relating to bail. Clause (1) 
of section 514 runs : E 4 

“Whenever it is proved to the satisfaction of the Court by which a bond under this Code has. 
been taken, or of the Court of a Presidency Magistrate or Magistrate of the first, class, or when the 
bond is for appearance before a Court, to the satisfaction of such Court, that such bond has.been 
forfeited, the Court shall record the grounds of such proof, and may call upon any person bound 
by such bond to pay the penalty thereof, or to show cause why it should not be paid." 

The language is perfectly clear ; the power to forfeit and the imposition of the 
penalty provided for in the later parts of the section arise only if the preliminary 
conditions are satisfied. i ; 


There was no argument addressed to us that the High Court in suggesting 
that action should be taken ünder section 514 for forfeiture of the bond acted in 
the exercise of its inherent powers under section 561-A. It did not purport to 
exercise any such power ; and moreover, there will then arise the question whether 
when the Code contains an express provision on a particular subject there, could be 
any resort to inherent jurisdiction under a general provision. 3 


We have got an additional circumstance in the appellant's favour in this case 
that the seized paddy was taken away by a member of the Legislative Assembly 
for giving relief to those affected by the earthquake, and if that is true, as it seems 
to be from the letter written by the Member of the Legislative Assembly to the 
Additional District Magistrate on the rst November, 1950, it appears to us harsh, if 
not unjust, to ask him to produce the same paddy or a similar quantity of paddy. 
The order of the High Court sending backthe case to the Magistrate for taking 
action according to law under section 514 will, therefore, stand set aside. 


We generally do not interfere in the matter of sentence, but in this case we 
find that the Magistrate has held that the appellant's plea that he was ignorant of 
the provisions of the Assam Food Grains Control Order, 1947, was a genuine one. 
Having regard to this circumstance and the fact that from a fine of Rs. 50 to 6 
months’ rigorous imprisonment and a fine of Rs. 1,000 is a. big jump, we think 
it is appropriate that the sentence of imprisonment imposed by the High Court 
should be set aside and we order accordingly. The fine of Rs. 1,000 will stand. 


Agent for Appellant : Rajinder Narain. 
Agent for Respondent : JVaunit Lal. 
G.R./K.S. "Appeal allowed 5 sentence reduced. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mn. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA ÁYYAR. . ; 

The Express Estates, Ltd. .. Appellant * 


v. 
The Modern Furnishing House .. Respondent. 


? 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7—Scope—Eviction by landlord—, 


Decree for—Sub-tenant tf entitled to resist execution. 


The right given by section 7 (1) of the Madras Buildi gs (Lease and Rent Control) Act is expressly ; 


given to the tenant and the definition of “ tenant ” in section 2 (4) of the Act does not include a person 
placed in occupation of a building by its tenant. Section 7 (r) cannot on a proper construction 
apply to a sub-tenant and confer rights on him and he cannot get the benefit indirectly on the ground 
that he claims under the tenant. The explanation added by Act VIII of 1951 does not alter the 
position. » 
Devartha Bhatt v. V. S. Raja, (1952) 2 M.L.J. 179, referred to. : . 


On appeal from the Order and Judgment of Krishnaswami Nayudu, J., dated . 


17th July, 1951 and passed in the exercise of the Ordinary Original Civil Juris- 
diction of the High Court in application No. 671 af 1951 in C.S. No. 419 of 1947. 

This is an appeal against an order of Krishnaswami Nayudu, J., passed- on 
17th July, 1951, by which he disposed of four applications in C.S. No. 419 of 1947 
on the Original Side of this Court. "Though there were four applications before- 
Krishnaswami Nayudu, J., the appeal relates only to one of the applications in 
which the respondent is the only party interested. : 

(V. K. Tiruvenkatachari) The Advocate-General and V. Srinivasan for Appellant. 

K. N. Karunakaran for Respondent. - - 

The Judgment of the Court was delivered by Es 

"The Chief justice.—The facts necessary for disposal of this appeal are as follows.: 
Premises Nos. 177 to 179, Mount Road, Madras, were originally leased to Bosotto 
Brothers, Ltd., by the then owners of the building, Jamal Mahomed. On 22nd 
May, 1946, the Express Estates, Ltd., the appellant before us, purchased the pre- 
mises. By an order dated 13th June, 1947, the Government exempted the building 
from the operation of the Madras Buildings (Lease and Rent Control) Act, 1946. 
On 26th September, 1947, the appellant filed a suir, C.S. No. 419 of 1947 on the 
Original Side of this Court, for recovery of possession from Bosotto Brothers, Ltd., 
and also for the recovery of rent at an enhanced rate. Pending the suit, the Govern- 
ment, by a subsequent order, dated 11th March, 1950, cancelled their prior order 
exempting the premises from the Rent Control Act. On gist July, 1950, a decree 
"was passed in the suit for possession and for enhanced rent till delivery of possession. 
The appellant filed an application for exécution of the decree, E.P. No. 233 of 1950. 
After notice to Messrs. Bosotto Brothers, Ltd., the judgment-debtor in thy case, 
the application was ordered. When the representative of the appellant went along 
with the bailiff to take delivery of possession, he found that portions of the premises 
were in the occupation of four persons, one of whom was the respondent before us, 
namély, the Modern Furnishing House. The said persons obstructed the delivery 
of possession and claimed that they were entitled to remain in possession in their 
own right. Thereupon the appellant filed an application for removal of obstruction, 
E.A. No. 788 of 1951. The learned Judge dismissed the application on the ground 
that the. obstructors were. entitled to remain in possession, because, the decree for 
possession could not be executed on account of the provisions of section 7 of Madras 
Act XXV of 1949 (which had replaced the Act: of 1946). ~ 

The reasoning of the learned Judge was shortly as follows : Under section 7 (1) 
of the Rent Control Act, a tenant shall not be evicted in execution of a decree or 
otherwise except in accordance with the provisions af that section. The expression 


“tenant " in section 7 (1) of the Act does not mean and include only a tenant in , 


actual possession but will also include a tenant in constructive possession, with the 


result that even though a tenant might have vacated a portion of the building and 
—————————————————————————————————————————————— b 
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had let in-sub-tenants in other portions of the building, the tenant must be deemed 
to bein constructive possession of the entire premises, and there can be no execution 
of a decree for ejectment against such a tenant. bet eue 

With respect to the learned Judge, we think he has overlooked one important 
fact in this case. Whether in actual possession or in constructive possession, there 
can be no doubt whatever that the tenant of the premises was Bosotto Brothers, 
Limited. It is common ground that Bosotto Brothers, Ltd., did not raise any 
objection to the execution of the decree for possession.’ It may be that they could 
have raised an objection under section 7 (1).of the Rent Control Act, but actually 
they did not. After notice to them, a final , order for execution was passed by 
this Court. The question is, can the respondent who . admittedly was a sub-tenant 
of Bosotto Brothers, Ltd., having been.let into possession by them sometime in: 
1949 when the ejectment suit was pending, be heard to say that the decree cannot 
be executed against them? It was contended on behalf of the respondent com- 
pany that as they claimed under Bosotto Brothers, Ltd., they could raise all objections 
which Bosotto. Brothers, Ltd., themselves could have raised to the exécution and 
they could take advantage of section 7 (1) of the Rent Control Act, advantage of” 
which could have been taken by Bosotto Brothers, Ltd. We do not agree with. 
this contention." The right given by'section 7 (1) of the Act is expressly given to the 
tenant and the definition of “ tenant " in section 2 (4) of the Act would not include 
a person placed in occupation of a building by its tenant, that is, a person in the 
position of the respondent. While therefore section 7 (1) cannot, according to a 
proper construction ofits language, apply to the respondent and confer any rights 
on him, we cannot permit the respondent to get the same benefit indirectly on the 
ground that they claim under Bosotto Brothers, Ltd. We reject this contention. 

Reference was made to an amendment to section 2 (3) of the Act by Act VIIT 
of 1951. By section 3 of the Act, an. Explanation was inserted after the definition 
of “ landlord ” in section 2 (3) of the Act. . It ran as follows : 

** A tenant who sub-lets shall be deemed to be a landlord within the meaning of this Act in relation 
to the sub-tenant.” 

In our opinion, this Explanation would not help the respondent. It may be that. 
if Bosotto Brothers, Ltd., wanted to evict the respondent under the provisions of the ' 
Act, the respondent would be entitled to the protection afforded by section 7 (2) 
of the Act. That is to say, the respondent could not be evicted except on one of the 
grounds mentioned in that sub-section ; for example, failure to pay rent, causing 
damage to the premises, etc. Except to this extent, we do not think the effect 
of the amendment in any way affects the rights of the original landlord. The effect 
of the Explanation is certainly not to enable a sub-tenant to raise an objection to 
being evicted by the landlord either under the provisions of the Rent Control Act 
or otherwise, as for example, in execution of a decree for possession. The expression 
* tenant "* in section 7 (1) would not include a sub-tenant in relation to the original” 
landlord. ‘ l 
Reference may be made to the recent ruling of a Division Bench of this. Court 
in Devaraja Bhatt v. V. S. Raja} (which included Krishnaswami Nayudu, J.) in which . 
it was held that the Rent Control Act does not recognise any rights in a sub-tenant. 
Govinda Menon, J., delivering the judgment of the Bench observed as follows :— 

** Under the Madras Buildings (Lease and Rent Control) Act, a sub-tenant as such is not 
recognised and if a landlord brings a suit in ejectment a sub-tenant let into possession cannot raise 
any question. and submit that he has a status under the Act which should be safeguarded by its 
provisions." ( , : ais 
The insertion of the Explanation does not make any difference. 3 

In this view, the appeal must be allowed and the order of the learned Judge 
dismissing the application of the decree-holder for removal of obstruction should 
be setiaside. There will be an order directing th removal of the obstruction caused 
by the-respondent. The appellant will be entitled to the costs of this appeal: -The 
respondent will have time to deliver possession till 2nd January, 1953. 


V.P.S. ———— Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. -' ° 
| PRESENT :—Mnk. JUSTIGE-RAMASWANMI, l f 
Mamidi Harihararayulu and others - +  Petitioners.* 
2. j i : : i 
Annavarapu Bangarayya .. Respondent. 


Criminal Procedure Gode (V of 1898), section 476-B and section-195— Criminal Rules of Practice—Rule 37—~ 
Amin of Court executing decrec obstructed by persons—Criminal complaint against them—Order of Gotri ` 
directing the filing of —If open to appeal or revision. i | PA 

Petitioners herein were Respondents in a criminal proceeding because of their obstruction to the: 
Amin of the District Court while he was discharging bis duties in effecting attachment of certain: 
moveables of the Judgment-debtor.. The Judge passed orders directing the Central Nazir of that. 
Court to mke a criminal complaint against the respondent. Thereupon the respondent filed a Civil 
Miscellaneous Appeal falling under section 476-B, Criminal Procedure Code. The High Court 
Office returned it whereupon the Advocate for respondent filed it as a C.M.A. under Rule 7 of 
the Criminal Rules of Practice and section 476-B of Criminal Procedure Code which applies to 
orders passed in the lower Court under section 476-B, Criminal Procedure Code and section 195,- 
Criminal Procedure Code. 


.... Held, (1) the proceedirg could be filed under the newly added sub-section 5 (5) to section 195, 
Crimmal Procedure Code only as a revision and not as a. Civil Miscellaneous Appeal Case-law 
reviewed. ; : 


(2) Rule 37 of the Criminal Rules of Practice does not apply to this, and 

(3) Stay could not be granted in this matter. , so - 
Petition under sections 476, 476-B and” 561-A,’ Criminal Procedure - Code, 
praying that in the circumstances stated in the affidavit filed therewith the High 
Court will be pleased to issue an order directing stay of the hearing of the com- 
plaint-proceedings in C.C. No. 26 of 1952 on the file of the Court of the Stationary 
Sub-Magistrate, Masulipatam, pending A.A.O. No. 234 of' 1952, preferred. to .the- 
: High Court against the order of the District Court, Krishna at Masulipatam, dated: 

Ist November, 1951, in O.P. No. 25 of 1951, etc. i 


. _Narayanachar and K. R. Sharma for Petitioners (in C.M.P. No. 4149 of 1952 
and Respondent in C.M.P. No. 7331 of 1952.) . 


A. Subramaniam and JN. Subramaniam for Respondent (in C.M.P. No. 41 49 and: 
Petitioner in C.M.P. No. 7331 of 1952). ; 


The Court made the following < 


. _Orvrr.—This Civil Miscellaneous Appeal has been placed on the list, subject 
to the question of the maintainability of the same. being decided. Sot 


; The facts are: Annavarapu Bangarayya, the decree-holder in O.S. No. 115, 
of 1937, on the file of the District Munsif's Court, Masulipatam, filed an appli- 
cation, dated 21st February, .1951, under sections 476 and 195, Criminal Brocedure 
Code, in. the Court of the District Judge of Krishna praying that the Court may be 
pleased to sanction and launch prosecution proceedings against the respondents. 
Mamidi Harihararayulu, Dora Krishnarao . and Kosaraju Venkateswara Rao, - 
who had obstructed the amin of the District Court while he was discharging his. 
duties in effecting the attachment of certain moveables of the Judgment-debtor 
Mamidi Harihararayulu in E.P. No. 316 of 1946, in O.S. No. 115 of 1937. The 
District Judge had before him the report of the amin and the connected papers. 
Notice was given to the respondents and the learned Judge heard arguments of the 
vakils for the petitioner and the arguments of the three advocates for- the three 
respondents. ‘Then he passed the following order : 

“In view of the amin’s report dated 14th December, 1950, which discloses offences under 


sections 183 and 186, Indian Penal Code, among others, the Central Nazir of this Court is directed’ 
to make a complaint against the respondents in respect of the said offences before a Magistrate. 


J make no order as to costs.” 


This order was passed on rst November, 1951. 








* C. M. P. Nos. 4149 &nd 7331 of 1952. . 29th August, 1952. 


PE HARIHARARAYULU 7. BANGARAYYA (Ramaswami, J.). . 25> 


» LI 


' Thereupon the learned advocate for the defeated respondents in the lower 
Court purported to file a proceeding, which has originally been typed as a memo- 
randum of criminal appeal and which has been subsequently corrected into a Civil 
Miscellaneous Appeal falling under section 476-B, Criminal Procedure Code. 
The High Court office returned the memorandum on the following ground : 

* Section 476 applies only to offences under section 195 (5). Sections 183 and 186 fall under 


section 195 (a). Hence the proceedings in the lower Court could not have been taken under section: 
476. It may be stated how C. M. A. lies under section 476-B." 


Thereupon the learned advocate re-presented it with the following endorsement : 


“ The C. M. A. is filed as civil miscellaneous appeal under rule 37, Criminal Rules of Practice, 
and section 476-B, Criminal Procedure Code, which applies to orders passed by the lower Court. 
under section 476, Criminal Procedure Code, and section 195, Criminal Procedure Code.” 

There can be no doubt that this endorsement of the learned advocate is based: 
on a profound misreading and, if I may say without meaning any offence, non- 
reading of sections 476 and 476-B, Criminal Procedure Code and rule 37 of the 
Criminal Rules of Practice. 

Section 476-B, Criminal Procedure Code, gives a right of appeal against the: 
orders passed under section 476 and 476-A directing the filing of a complaint or 
refusing to. make a complaint: see Wajid Ali v. Emperor’, Mahabaleswarappa v 
Gopalaswami Mudaliar?. ‘The right of appeal is restricted to complaints in respect 
of offences mentioned in clauses (6) and (c) of section 195 (1) of the Code and no 
appeal lies in respects of offence mentioned in clause (2) of that sub-section : see 
Maruda Pillai v. Narayanaswami Pillai3, Bajirung v. Durga Prasad*,Briyendranath v. Emperor 9 
and P. F. Money v. Emperor’, Before the amendment of 1923 it was held that where 
a public servant acted judicially as a Court and passed an order sanctioning prose- 
cution for an offence referred to in clause (a) of section 195, he must, for the purpose: 
of appeal be taken to have acted as a Court, the forum of appeal being governed 
by the provisions of sub-section (7), now sub-section (3), but that if he should be. 
taken to have acted not as a Court, but in his éxecutive capacity, the forum of 
appeal was not governed by sub-section (7): see JVaiaraja Pillai v. Rangaswami: 
Pillai”. Since the amendment of the Code in 1923, an appeal lies only against a. 
complaint preferred by a Court under section 476, in respect of offences falling 
within clause (b) and clause (c) of section 195; vide Rameshwarlal v. Emperor?.. 
Where a public servant, whether he is a Court or not, files a complaint in respect 
of an offence falling under clause (a) of section 195 there is no appeal; vide Brijen-- 
dranath v. Emperor?. But sub-section (5) newly added enables the authority to. 
which such public servant is subordinate, to withdraw the complaint. Thus, it 
has been held that a Sub-Divisional Magistrate acting under clause (a) of sub-section. 
(1) is subordinate to the District Magistrate, the authority to which he is subordi-. 
nate under section 17 of the Criminal Procedure Code, and an application for 
withdraWal of complaint should be made to him and not to the Court of session. 
to which appeals ordinarily lie from his decisions as a Court or to the High Court ;. 
see Maini Misser v. King-Emperor?, Naguservai, In rel? and Emperor v. Ramjanam1.. 
It has further been held that the High Court as being the authority to which a. 
District Judge or an Additional Sessions Judge is subordinate within the meaning. 
of this sub-section, is competent to withdraw a complaint filed by the latter as a. 
public servant ; vide Brijendranath v. Emperor? and Chidilal v. Emperor!1?. In other 
words, there is no appeal in this case but there can only be a resort to sub-section. 
(5) to section 195 newly added and this can only be by way of revision. Thus, where 
a Subordinate Judge declined to make a complaint under sub-section (1) clause 
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(a) of section 195 in respect of an offence under section 186, Indian Penal Code, 
alleged to have been committed against the pean of the Court while executing 
-a process of the Court, the High Court interfered in revision and set aside the order 
of the Subordinate Judge directing him to dispose of the matter after- taking into 
consideration the observations of the High Court; vide Rajashahi Banking and 
Trading Corporation, Lid. v. Surendranath!. -It.is unnecessary to consider here 
"whether a revision lies against the withdrawal of a complaint under sub-section 
(5) and the High Courts of Allahabad’ and Patna ard the Judicial Commissioners 
“Court of Peshawar have held that a ‘withdrawal of a complaint under sub-section ' 
(5) is an administrative or executive act and hence not open to revision by the High 
'Court. On the other hand, the High Court of Madras has held in a case where . 
a District Magistrate summarily rejected an application under this sub-section : 
for the withdrawal of a complaint preferred by the Joint Magistrate without giving 
notice or hearing the applicant, that the application was by way of a judicial revision, . 
and the order was open to revision under section 439, Criminal Procedure Còde, 
vide Nagu Servai, In re?. It has also been held by the same High Court that where 
a Joint Magistrate has passed an order withdrawing a complaint, the órder of the 
District Magistrate in revision setting aside that order is passed as a Court and is 
open to revision by the High Court. P. S. Vijayaranga Reddiar v. S. V. Muthuswami 
-Reddiar?. The order of the Joint Magistrate directing the withdrawal of the com- 
plaint is not, however, an order of discharge and consequently it will not be open 
to the District Magistrate under section 436 to himself set it aside (Jbid.). "Therefore, 
this proceeding can be filed under the newly added. sub-section (5) only as a revision 
and not as a civil miscellaneous appeal. 


The reference to rule 37 of the Criminal Rules of Practice is meaningless in 

this connection. That rule merely states : à 

`“ Every application made to a criminal Court under the provisions of the section. 476, 476-A or, : 
485, Criminal Procedure Code, and every appeal filed against an order made under the above sections, 
or filed in a Court of Session against an order of a Court of Small Causes in the mofassal under section 
486, Criminal Procedure Code, shall be registered as a criminal miscellaneous petition and a criminal 
appeal.respectively. Such applications and appeals when filed in a civil Court will be registered as 
civil miscellaneous petitions amd civil miscellaneous appeals. b 


This rule applies to revision petitions also.” 


"That this rule which prescribes a different procedure: in case of appeals filed under ` 

section 476-B, Criminal Procedure Code, is not in consonance with procedüre has 

been indicated in Raja Gupta, In ret. See also Janardhan Rao v. Lakshminarasamma®: 
f A 


à Therefore, even assuming that this is a revisian petition, the final point to be 
decided is whether stay should be granted and for doing so there is not the slightest 
"warrant because when our interference is by way of revision, the limitations inci- : 

dental to interference in revisions automatically apply. . The facts of this cgse show 
that when the amin of the Civil Court was'executimg the warrant of attchment 
in execution of a decree, he had been resisted and assaulted by the judgment-debtors . 
and therefore there is a good prima facie case for making the complaint. The pro: ` 
‘cedure followed is correct, viz., the District Judge has been moved in his capacity 
as a public servant to whom the amin is subordinate to make a complaint.: The 
learned District Judge has given an opportunity to both sides and examined the. 
matter and arrived at his conclusion. ‘Therefore there are no grounds to hold that 

a case has been made out for granting stay. a i i 


_ The petition for stay is dismissed and the petition for vacating the order of stay 
is allowed and, in-both cases, without costs -because it has been held by Lakshmana | 
Rao, J., thatin an application of quasi-criminal character costs should not be allowed. 


K.C. D — Petitions dismissed. 
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_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` ! 


_ Present — MR. Justice Sussa Rao AND Mr. Justice RAMASWAMI. 
Arankandath Sankaran Nair and another o. Appellants* 


i 3r ; 
A. Doraiswamy Chettiar (died) and others .. Respondents. 


Çivi! Procedure Code (V of 1908) ; section 60 (1)—Splints and veneers owned by a match factory under a 
licence under rule Go of the Central Salt and Excise Rules—If can be attached under Order 38, rule 5. 


Under rule 60 and rule 174 of the Central Excise Rules the licensee is the owner of the articles 
(splints and veneers in a match factory). In the interests of public, their custody, sale and purchase 
are regulated under the rules framed by the Government under the Central Excise and Salt Act. 
There is nothing in that Act or the rules framed thereunder prohibiting the sale of the said articles.” 
The rules only regulate the mode of sale. If so, it follows that the licensee has a disposing power 
within the meaning of section 60, Civil Procedure Code. As the defendant has a saleable interest 
it is cledtly liable to be attached. à 


Radhakrishna Beni Prasad v. Kishore Chand Shiva Charanlal, Y.L.R. (1939) All. gor ; Ramdass v. 
Bhagwat Narain Singh, A.I.R. 1931 Pat. 97; Whitnarain v. Surju Seth, A.I.R. 1931 Pat. 364: I.L.R. 10 
Pat, 252, distinguished ; Purushottam v. Balwant, (1907) 10 Bom.L.R. rg, referred to. 


Appeal against the order of the Court of the Subordinate Judge, Ottapalam, 
dated 3oth July, 1947, in I.A. No. 68 of 1946, in O.S. No. 3 of 1945. 


D. A. Krishna Variar for Appellants. 
T. R. Srinivasan for Respondents. . 


The Judgment of the Court was delivered by 


Subba Rao, 7—The only question in this appeal is whether the splints and 
veneers can be attached under Order XXXVIII, rule 5, Civil Procedure Code. 
The facts are simple and may be briefly narrated. The respondent instituted O.S. 
No. 3 of 1945 on the file of the Court of the Subordinate Judge of Ottapalam for 
possession of a match factory and for mesne profits. After obtaining a decree. 
therein, he took possession of the factory and applied for ascertainment of mesne 
profits. He also applied for attachment before judgment of splints and veneers 
owned by the rst defendant. It was contended, inter alta, that the said articles 
were not liable to attachment on the ground that the rst defendant had no disposing 
power over the said articles. . The learned Subordinate Judge rejected the con- 
tention’ and directed the attachment of the said articles. The defendants have 
preferred the above appeal. 


Mr. Variar the learned counsel for the appellants raised before us the point 
which his clients had unsuccessfully raised in the Court below. It is contended 
hat the licence, custody and sale of the articles are regulated by the rules framed 
ander the Central Excise and Salt Act and that under the said rules they. 
annot be sold except with the previous consent of the Excise Officer. So it is 
irgued that the rst. defendant has no disposing power over the articles and: 
herefore the articles are not liable to be attached. -  - - 


The relevant provisions of the Civil Procedure Code. and the rules made under 
he Central Excise and Salt Act may now be read. Section 6o (1) of the Civil Pro- 


:edure Code runs thus : 


“ The following property is liable to attachment and sale in execution of a decree, namely, 
oo». goods, ...... all other saleable property, moveable or immoveable, belonging to the 
«dgment-débtor, or over which, or the profits of which he has a disposing power which he may 
xercise for his own benefit, whether the same be held in the name of the judgment-debtor or by 
«another person'in trust for him or on his behalf.” 


Under rule.174 of the Central Excise Rules 


* every manufacturer, trader, dealer, or person hereinafter mentioned, shall be required to take 
at a‘licence ...... and shall not conduct his business in regard to such goods otherwise than 





*'A. A. O. No. 121 of 1948. 4 "gih October, 1952. 
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by the authority, and subject to the terms and conditions ofa licence granted by a duly authorised 
officer in the proper form ..4.. : . 


Rule 60 runs thus : 


** Where the splints and veneers are obtained form a licenced manufacturer or importer of such 
goods, an indent shall be prepared in duplicate and counter-signed by the officer at the factory. The 
supplier shall return one copy to the officer with an endorsement stating the quantity actually supplied. 
Each consignment shall be produced before the officer at the factory and if the quantity received 
differs from the quantity | stated in the suppliers endorsement, the supplier shallbe required to 
explain the discrepancy." e 
It. will be seen from the aforesaid provisions that the licensee is the owner of the 
articles. In the interests of public, their custody, sale and purchase are regulated 
under the rules framed by the Government under the Central. Excise and Salt Act. 
We have searched in vain to find any provision either in the Act or'the rules framed 
thereunder prohibiting the sale of the said articles. The rules only regulate the 
mode of sale. If so, it follows that the licensee has a disposing power within the 
meaning of section 60, Civil Procedure Code. 


But the:learned counsel for’ the appellants relied upon certain: decisions in 
support of his contention. Radhakrishna Beni Prasad v. Kishore Chand Shiva Charanlal?, 
is-a case arising’ under the Electricity, Act.. Under that Act, in case a licence had 
been revoked certain provisions laid down by section 5 of the ‘Act had an imperative 
effect, and under those provisions the licensee had the power of disposing of all 
lands, buildings, works, materials and plant belonging to the undertaking in any 
manner which he might think fit only if caluse (f) of the section applied to the 
case. On a construction of the provisions of the Act, the learned Judges held that 
the defendant in that case had a disposing pawer only under the provisions of 
clause, ( f) of section 5 and às the contingency contemplated by that clause had not 
arisen, he had no disposing power and therefore the undertaking was not liable to. 
be attached. As the defendant had no disposing power, the learned Judges rightly 
held that the undertaking. was not liable to be attached. In Ramdass y.” Bhagwat 
Narain Singh*, Rowland, J., has held that section 12-A, Encumbered Estates Act, 
read with section 60, Civil Procedure Code, prevents a property released under 
section 12 from being sold in execution, of a money decree obtained: against the 
holder of such property without the sanction of the Commissioner., On a construc- 
tion of the relevant provisions the learned Judge pointed out that under the Act 
a proprietor had no right to sell the property extending beyond his lifetimé, except 
with the consent of. the Commissioner. Having regard to the object and express 
provisions of the Act, the learned Judge held that the proprietor had no disposing 
power. A Bench of. the same Court consisting of Macpherson and Dhavle, JJ., 
accepted the, correctness of the aforesaid judgment in Khitnarain v. Surju Seth” 
and also observed : 

“ The object of the Act of 1876 i 15 sto provide for the relief.of * holders? of land in Chota Nagpw 

who may be in debt and whose “ immoveable property may be subject to mortgages, charges anc 
liens, and the method adopted is to vest the management of the property of a holder in an officer 
appointed by the Commissioner and termed the manager whose function is to clear off the encum: 
brances after which the property is released to the holder. For reasons, of public policy the property 
is to be saved to the holder." 
In view of the object -underlying the Act and the provisions thereof, the learnedi 
Judges found that- that the holder had no disposing power over the property andi 
therefore it was not liable to’ be attached. They have succinctly stated the pro- 
position thus : 


“The measure of liability to inviluntary alienation is the power of voluntary t transfer, es 


The aforesaid judgments only ‘recognised and applied the, incontestable propositions 
that a property of a judgment-debtor is not liable ta be attached ifhe has no disposing 
power over the same. Whether a judgment-dehtor has a disposing power in respect 
of,a particular property is. a question to be decided in each case. 
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A judgment of the Bombay High Court in Purushottam v. Baluant! is appos 
and may be usefully referred to. The judgment-creditor in that case attached thr 
casks of country liquor which were in the judgment-debtor’s shop. The Collecto 
intervened and objected to the attachment on the ground that the liquor could 
not be removed without a transport permit and could not be sold without a permit 
under the Abkari Act and therefore not liable to be attached. Heaton, J., dealing 
with the aforesaid argument made the following pertinent remarks : 

- “Nothing has been pointed out to us in the law from which we can infer that country liquor is 
exempt from attachment and sale in execution. The liquor had admittedly been purchased and 
paid for by the judgment-debtor ; it was his property. There was no doubt it could be sold by him 
though he had to deal with it in accordance with the terms of his licence and the provisions of the 


Abkari Act. It is, therefore, clear that it'is saleable property, and is covered by the provisions of the 
first part of section 266, Civil Procedure Code.” 


We respectfully agree with the aforesaid observations. 


-In the present case the splints and veneers are the property of the 1st defendant. 
Though under the Central Excise Rules he could only deal with them in the manner 
prescribed, the rules prescribed do not affect his saleable interest in the property. 
There is no clause just like in the Electricity Act or Chota Nagpur Encumbered 
Estates Act laying down a condition precedent for the exercise of his right to sell. 


As the 1st defendant has a saleable interest in the property, it is clearly liable to be 
attached. : 


Mr. Variar then contended that on the date when the property was attached 
the term of the 1st defendant's licence had expired and therefore on the date of the 
attachment he had no saleable interest in the property. This argument was not 
raised in the Court below. Indeed the judgment discloses that both parties pro- 
ceeded on the basis that the licence was subsisting on the date when the property 
"was attached. In the circumstances, we do not think we are justified in-allowing 
the appellants to raise this question of fact for the first time before us. 


For the aforesaid reasons, we agree with the conclusion of the Court below 
and dismiss this appeal with costs. 


K.S. -— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief justice AND MR. Justice VENKATA- 
RAMA AYYAR. i i 


N. Gopalan“ l | ~ a. Appellant* 
v. 
"The Statê of Madras, by the Collector of Tanjore - .. Respondent. . 


Constitution of India (1950), Article 372 (1)—Scope—If bars amendment with retrospective effect by a 
State Legislature of an Act continued in force by virtue of Article 372 (1). 


"Madras Estates Land (Reduction of Rent) Second Amendment Act, 1951—Validity. 


Article 372 (1) of the Constitution of India clearly recognises the contingency of an enactment 
which is declared to continue in force, being altered, repealed or amended by a competent Legislature. 
Article 372 (1) will not render invalid any alteration, repeal or amendment which is declared to be 
retrospective even in respect of an Act which is continued in force by virtue of Article 372 (1) of the 
‘Constitution. 


The provision introduced by the Madras Estates Land (Reduction of Rent) Second Amendment 
Act, 1951, adjusting the account between the landlord and tenant (by adjustment of rent paid by a 
ryot before the commencement of the amending Act towards rent payable by the ryot to the land- 
holder for subsequent faslis or to claim refund of amounts remaining unadjusted) cannot be impugned. 
as confiscatory in nature and therefore unconstitutional. There is no acquisition by the impugned 
‘provision of any portion of the rent. The provision is one pertaining to the relationship of landlord 
‘and tenant but would in no sense be a provision for acquisition of any interest in land by the Govern- 
ment. The fact that the result of such provision may be to prejudicially affect the rights of the 
Tandholder would not by itself make the provision illegal or unconstitutional. : xi ` 
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_ Appeal under Clause 15 of the Letters Patent against the order, datetl r6th 
*ptember, 1952, in W.P. No. 674 of 1952, on the file of the High Court by Subba 


Rao, J. . = : 
+ CR. Kesava Ayyangar and K. Parasaran for Appellant. 


The Judgment of the Court was delivered by Bd 

Rajamannar, C. 7.—In this Appeal under the Letters Patent against the decigion 
of Subba Rao, J., dismissing the appellant's application for a writ of certiorari, the 
“only ground taken is the invalidity of Madras Estates Land (Reduction of Rent) 
Second Amendment Act, 1951. That Act inserted a sub-section in section 3 of 
“the original Act and substituted a clause for a clause already ‘existing in section 4 
of the principal Act and by section 4 made provision for adjustment of rent paid by 
a ryot before the commencement of the amending Act. The excess was to be 
adjusted towards the rent payable by the ryot to the landholder for subsfquent 
faslis. The ryot was in certain circumstances entitled to claim a refund of the 
amount remaining unadjusted from the landholder to whom it was paid. 


. Mr. R. Kesava Ayyangar contended that the Act is unconstitutional for two 
reasons : (1) because it was retrospective and to that extent was inconsistent with 
the provisions of Article 372 (1) of the Constitution and (2) because it was confis- 
catory in so far as it directed the adjustment of rent already paid before the 
commencement of the Constitution. 


Section 1 (2) of the Amended Act runs thus : "TN 
“ Sections 2 and 3 shall be deemed to have come inta force on the 7th January, 1948.” 


‘That is the date on which the principal Act came into force. The argument of 
learned counsel is that Madras Act XXX of 1947 continued to be in force only by 
virtue of Article 372 (1) of the Constitution and any amendment, alteration or 
repeal of any provisions of that Act after 26th January, 1950, can only be prospective 
from the date on which the amendment, alteration or repeal is made, or in any 
event only from 26th January, 1950, but it cannot affect the Act as it stood on the 
date of the commencement of the Constitution in respect of a period prior to the 
Constitution. Article 372 (1) runs thus : : : 

. “ Notwithstanding the repeal by this Constitution of the enactments referred to in: Article 395. 
but subject to the other provisions of this Constitution, all the law in force in the territory of India 
immediately before the commencement of this Constitution shall continue in force therein until 
altered or repealed or amended by a competent Legislature or other competent authority.” $ 
We are unable to agree with learned counsel'that there is any thing in this Article 
to support his contention. That Article clearly recognises the contingency of an 
enactment which is declared to continue in force being altered, repealed or amended 
by a competent Legislature. Undeniably in this case the amendment ift question 
has been made by a competent Legislature. It was not suggested that the Madras 
Legislature is not competent to pass any legislation which would have a retrospective 
effect. When an alteration, repeal or amendment is itself contemplated under 
Article 372 (1) and an alteration, repeal or amendment can be retrospective, it. 
follows that Article 372 (1) would not render anv alteration, repeal or amendment 
which is declared to be retrospective invalid.. We therefore reject this.contention: 
on behalf of the appellant. : : E Wir. aca fu MO A 

It was next contended that the provision in the Amending Act for adjustmené 
of rents already paid is confiscatory in nature and therefore unconstitutional. - Reli- ° 
ance was placed on the observations in the recent decision of the, Supreme Court: 
in. The State of Bihar v. Sir Kameswar Singh!, made in connection with the provision 
of the Bihar Act under which 50 pér cent of the arrears of rent collected by, the 
Government was appropriated by the Government without payment, of any'com- 
pensation to the landbolder. We fail to see, how those observations, can be of any, 
help to the appellants here. "There is no acquisition by the: Government of. any: 
portion of the rent. The impugned provision is only a provision adjusting the 
I =, 


. . Norm to . ` 
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tj * NARADA PILLAI V. SRIRAMULU REDDIAR (Krishnaswami Nayudu, F.). 
account Detvieeh landholder and tenant; .Such,a provision would be a prov 
pertaining to the relationship of landlord and tenant but would in no sense Ë 
provision for acquisition of any interest in land by the Government. There? 
therefore no question of confiscation. It is true that the result of the enactment 
maybe to prejudicially affect the rights of the Pont but that itself would not: 
make the provision illegal or unconstitutional. 
-e The appeal is therefore dismissed. 

K.S. a Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRn. Justice KRISHNASWAMI NAYUDU. 


Narada Pillai ` | .- Appellant * 
5o. D. t à 
Minor Sriramulu Reddiar and another .. Respondents, 


Hindu Law—Alienation by father of ancestral property—Right of after-born sons to question. 


If a son who objects to the alienation of his property comes into existence or is conceived after the- 
alienation, but during the life of a child born or conceived before the alienation, then the overlapping; 
of the two lives enables the later born son to contest the validity of the father's act. , 


Even if the eldest member has not filed a suit to set aside an alienation within the period of limi-- 
‘tation, provided by the law the right of the members of the coparcenary to question the alienation is. 
not taken away, as the right arises in an individual member of the coparcenary, not by virtue of his. 
being a managing member but in his character as son and that individual right cannot be controlled. 
by anything which the eldest or the managing member has done or has failed to do. 


Held : on the facts of the case that the eldest member who could have questioned the alienation , 
had separated himself from the family and had ceased to be a member of the family, the fact of his. 
not having taken steps for setting aside the alienation is immaterial as far as the rights of the after 
born sons to question the mortgage is concerned. 

Held further : on the facts that the alienation by the father was for the benefit of the family and. 
the sons cannot impugn it. 

Appeal against the decree of the Court of the Subordinate Judge, Chingleput, 
in O.8. No. 50 of 1948. 


v M. S. Venkatarama Ayyar for Appellant. 
© A. Duraiswami for Respondents. ` = 


The Court delivered the following : 

JupcMENT.—Plaintiff is the appellant. ' As assignee of a mortgage he instituted. 
O.S. No. 50 of 1948 on the file of the Subordinate Judge's Court, Chingleput,. 
against defendants 1 and 2 who are the minor sons of one Subbaraya Reddi, for a. 
mortgage. decree on a mortgage executed by Subbaraya Reddi in favour of one: 
Munuswami Reddi on the gth July, 1925, for Rs. 4,000 and assigned by Munuswami: 
Reddi in the plaintiff's favour on the 15th April, 1943. Subbaraya Reddi had three: 
sons, one Dasu Reddi who is alive and who is not made a party, and defendants. 
1 and 2 who are minors and are represented by a guardian ad litem. Subbaraya 
died in 1944. On the 29th November, 1940, his eldest son Dasu Reddi executed a. 
release, Ex. A-8, taking away his one-fourth share and releasing his rights in-the- 
joint family and its properties. Ex. A-8 makes it clear that thereafter he shall 
abili blood relationship and that there shall be no right as regards assets and. 
1abilities. n 


‘+ It may be necessary to' refer to the transactions which led to the mortgage and. 
the assignment. Subbaraya Reddi was possessed of 28 acres 47 cents nanja and. 
ipunja lands which are stated to be his ancestral properties, andon the 24th July, 
1920, by Ex. A-3 he executed a usufructuary mortgage in favour of Munuswami. 
Reddi.the mortgagee in the suit mortgage under Ex. A-1 for Rs. 4,000. On 
gist July, 1920, under Ex. A-4 there was a further mortgage for Rs. 250 on 
2 acres only, all the 28 acres 47 cents having been mortgaged under the usufructuary 
mortgage, Ex. A-3, on the 20th July, 192i SUDharaya Read sold 7 acres 52 cents 
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of the properties mortgaged under Exs. A-3 and A-4 to the mortgagee Munu- 
mi Reddi for Rs. 2,800. The sum of Rs. 2,800 was paid by Munuswami Reddi 
adjustment of a sum of Rs. 2,125 towards the amount due on the mortgages, 
-Exs, A-3 and A-4 and the balance of Rs. 675 was appropriated towards the 
debt due by Subbaraya to Munuswami Reddi on a promissory note dated 5th Novem- 
ber, 1920. The entire consideration of Rs. 2,800 for the sale was thus accounted for. 
After the lapse of about four years, on the gth July, 1925, Subbaraya Reddi pyr- 
chased from Munuswami Reddi 6 acres 34 cents out of the 7 acres 52 cents sold 
‘by him on the 28th July, 1921, under Ex. A-5 for the sum of Rs. 3,000 the sale d_ed 
being Ex. A-7. On the same date Subbaraya Reddi executed a simple mortgage 
in favour of Munuswami Reddi, the vendor under Ex. A-7, and the mortgagee 
under Exs. A-3 and A-4, mortgaging 25 acres 32 cents includirg the 6 acres 34 
cents purchased by Subbaraya under Ex. A-7 on that date. The consideration 
for the sale and the mortgage were provided in the following manner: Rs. $,000 
was the sale price for the sale under Ex. A-7 out of which Rs. 2,038 was included as 
part of the consideration of Rs. 4,000 in the mortgage Ex. A-1. For the balance 
Munuswami adjusted a sum of Rs. 880 towards the amount due under a promissory 
note executed by Subbaraya in favour of Munuswami and the balance of Rs. 82 
is stated to have been paid in.cash by Munuswami Reddi to Subbaraya. As for 
-the sum of Rs. 4,000 which is the mortgage amount under Ex. A-1, Rs. 2038 had 
been accounted’ for and the balance of Rs. 1,962 represents the amount of 
principal and interest due on another promissary-note executed by Subbaraya 
Reddi in favour of Munuswami Reddi dated grst October, 1922. 


The plaintiff obtained an assignment of this. mortgage Ex. A-1 on 15th April, 
“1942, Ex. A-2, and the suit is on that assignment and the mortgage Ex. A-1. The 
- defence on behalf of the minors was that their interests in the properties which 
are joint family and ancestral properties, are nat bound by the mortgage and so 
far as their share is concerned no decree can be passed as the alienation is not 
binding on them. "The lower Court agreed with the contentions on behalf of the 
. minors and passed a decree only against an undivided half of the suit properties, 
i.e., to the extent of the share Subbaraya was possessed of on the date: of the alie- 
nation. The right of the minors to question the alienation is stated not to have 
been disputed seriously in the lower Court. But Mr. M. 5, Venkatarama Aiyar, 
learned counsel for the appellant, raised the question and urged that the right to 
dispute the alienation on behalf of the minor defendants depended on the right 
of the eldest son Dasu Reddi to attack the alienation, but since Dasu Reddi is stated 
to have impliedly consented to the mortgage, it is not open to the minors to raise 
the question once again. I am unable to find in the evidence as to any consent, 
expressed or implied, given by Dasu Reddi to the transaction of the mortgage, 
and as such it may be taken that there was no consent on the part of &ny of the 
sons to this alienation. 


The position of minor defendants 1 and 2 is different from the position of Dasu 
Reddi as defendants 1 and 2 were born subsequent to the alienation, while Dasu 
Reddi was alive even on the date of the alienation. Dasu Reddi was not a party 
to the mortgage and in 1940 he separated himself from the family and ceased to 
have any interest in the family properties and thereafter the joint family consisted 
alone of Subbaraya and the sons who were born subsequently. In these circum- 
stances where an alienation is made by the father before the birth of the sons whether 
it will be open to the after-born sons to question the alienation, is the matter that 
requires to, be considered in this case. 

The right of the sons to the property which they acquire as coparceners by birth 
cannot be disputed ; but they not having been born on the date of the alienation, 
are they precluded from questioning the binding nature of the alienation made 
by the father before their birth? The decision of the Privy Council in Lal Bahadur 
v. Ambika Prasad’, is understood to have laid down that the right to challenge 
alienations of family property is confined to the coparceners born and alive on the 
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date.of the alienation and that such a right of a coparcener who was born subsequent 
: to the alienation is denied even though on his birth he acquires a share in the 
family property. Mayne, rith Edn., on Hindu Law observed at page 502 with, 
reference to this decision, that the point was not considered. and it may not be 


right to regard the observation as a decision on the question : . 
: “Yt would be against the whole current of Indian authorities which were neither referred to nor 
considered and cannot -therefore be deemed to be overruled. If, however, the observation means 
that coparceners born in the family subsequent to an alienation before the death of the other copar- 
ceners who could challenge it have no right to the property and consequently no right to challenge 
the alienation, it would conflict with what was said by the Board. in Ramkishore v. Jainarayan*, as 
well as with the cardinal principle of Hindu law: The coparcenary which is interested in the pro- 
perty, not validly alienated, is continually enlarged by births as it is diminished by deaths. Where 
‘A makes an invalid alienation of the family property, his son B is entitled to object to it, not because 
he is in existence but as he is equally interested in it. The property is not effectively carried away 
from the family except to the extent of the father's share in the provinces in which be could alienate."-: 
So far as Madras is concerned; it would be open to a father to alienate his share in 
the property ; but the right ofthe son to question the aiienation would depend on 
the circumstance, whether he was born or not on the date of alienation, but whether 
he has acquired an interest, by reason of his birth, in the property. This is made 
. clear by the observations of the commentator at page 502, that the right to challenge 
is only by reason of the interest in.the family property and it is a right in every 
member of the coparcenary for the time being.: As long as that right exists in the 
coparcenary, it would seem immaterial whether the son was alive at the date of 
the alienation or born subsequently. It is pointed out by Mayne that the question 
must be deemed to have been decided, as it appears to be, by reason of the latest 
decision of the Privy Council in Akhara Udasi Nirwani v. Surajpal Singh?, where their 
Lordships observed : : 
^o * It is asserted that a member of a joint family must be content with the family estate as he finds 
it at his birth or at any rate he cannot complain of anything done before the period of gestation. Upon 
this rule, it is admitted, there is engrafted an exception to the effect that if the child who objects to the 
alienation of his property comes into existence or is conceived after the alienation, but during the 
life of a child born or conceived before the alienation, then that overlapping of the two lives enables 
the later born child to contest the validity of the father’s act.” ; 
In this case there is the.overlapping: of the.two lives, the lives of defendants 1 and 2 
with the life of Dasu Reddi as he was born on the date of alienation and he is still 
alive. -In Rajah Vasi Reddi v. Lakshmi Narasimham®, a Bench of this Court, though 
it did not expressly decide the question that arises for determination in this case, 
"however, was inclined to the view taken by the commentator of Mayne's Hindu 
Law, and this is evident from the observations of Venkataramana Rao, J., at page 922 
where the learned Judge says as follows (while referring to a decision of a Bench. 
of this Court in Visweswara Rao v. Surya Rao): - ' D 
‘They express an opinion that if before the after-born son is born, the sons in existence were'to 
die, the right is lost. to the after-born son though the right to set aside an alienation may be within 
the time from the date when the cause of action accrued to the' sons'in existence. This seems to be 
in conflict with the view expressed in Mayne's book, at page 513, where it is stated that it is a right 
án.every member of the coparcenary.for the time being and as.long as that right in, the coparcenary 
-exists it would be immaterial whether he was alive on the date of the alienation oz born subsequently. 
"Much may be said in favour of either view and it may be that that view expressed in Mayne's book 
ig sounder. The scope of the Privy Council decision in Lal Bahadur v. Ambika Prasad* may require 
weconsideration.” : HER í a 
. The other question which may have to be considered in examining the rights: 
of after-born sons to question the alienation made by their father before their, birth 
äs whether the failure on the part of the elder son to sue within the period of. 
limitation would be a bar to the right of the subsequent-born sons. Mayne in his. 
book deals with this question at page;497 : | : Be om : 
“Where a suit to set aside a father’s alienation by sons who were in existence at the date of aliena- 
ion is barred, it is equally barred as to sons'who were born subsequent to the alienation for they do 
not acquire a fresh cause of action." i : . 
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This. is based on the decisions referred to at the footnote, mainly, the Privy Council 
decision. in Ranodip Singh v. Parmeshwar Prasad!. The commentator proceeds to 


state as follows :. me ‘ 


'" Conflicting views have been expressed ‘on.the question whether when a suit to set aside ar 
alienation by an elder son is barred, a suit by a younger son is also barred under sections 6 and 7 of thé 
Limitation Act:, In Jawahir. Singh v. Udai Parkash*, the Privy Council. held that though a suit 
to set aside an alienation by the elder, of the two sons would be barred on the ground that.he had. 
attained majority more than three years of his majority to recover possession of the property would 
not be barred. . . + . . . . Where a son brings a suit to set aside an alienation of ancestral 
property within the meaning of Article 126 of.the Limitation Act, he brings it in his:character as son 
and not in his character as managing member: ~The right of the manager to represent the copar~ 
cenary as a whole cannot extend to his representing the rights of individual coparceners to challenge 
alienations made by one or mare members of the coparcenary. Where several coparéeners are entitled. 


to set aside, an alienation, the view that if the managing member is barred. from bringing the suit, 
the other coparceners are also barred is open to, doubt.” y ^ ] t 
- If therefore the eldest member or the managing member has not filed a suit: 

to set aside an alienation. within the period ‘of limitation provided by the law, the 

right ‘of the other members of the coparcenary to challenge the alienations is not 
taken away. As pointed out by the learned commentator, the right to questiom 
the alienation arises in an individual member of the coparcenary not by virtue of. 
his being a managing member but in his character as son and that individual right: 
carinot be controlled by anything which the eldest or the managing member has 
done-or has failed to da. It appears to me that the correct and reasonable view 

to be taken-in such cases consistent with the principles of Hindu law is that each 
son -has an independent right to question the alienations irrespective of the fact 
or- otherwise of the eldest or.managing member having failed to ask the alienation. 
to be set aside within three years on his attaining majority. ‘In the present case, 

however, that question would not arise for the reason that Dasu Reddi had sépa-, 

rated himself from the family and had ceased tó be-a member of the family, the: 

only two surviving members of the joint family being defendants : and 2. The; 

fact or:otherwise of Dasu Reddi having taken no steps for setting aside the alienation: 

is immaterial of the right of defendants 1 and'2 to question the suit mortgage. Im 

.that view I agree with the lower Court that:defendants 1 and 2 are entitled to. 
dispute the. alienations. : : ' t 


But still the question remains to beconsidered whether the lower Court's finding’ 
that the mortgage, Ex. A-1 is not binding on the minor defendants as neither being 
for necessity or benefit is correct. "The learned Judge observed that the property 
being ancestral property the alienation of ancestral property for purchase of new 
property is prima facie nota necessity. Ifit is a matter of benefit, it is to be alleged 
and proved and in this case there is'no evidénce let in to show that the joint 
family was benefited by ‘the reconveyance, and in. his opinion special fgcts must ' 
be alleged and proved to show that the alienation was one for. necessity or was. 
beneficial to the minors. i : 


It will be necessary to analyse what is the effect of this mortgage, whether it; 
.can be said to have been necessary, supported by legal necessity or whether it-could: 
be. said, to. be beneficial or whether.in any event the defendants have mot suffered 
by such alienation. The entire property of the family was mortgaged to Munu- 
swami Reddiin 1920. When thé principal debt under the mortgages was Rs. 4,250. 
in 1981, Subbaraya apparently considered it ‘beneficial in view of the debt not 
having been discharged, to-dispose of.a portion of his property, and'with that view- 
he sold 7 acres 52 cents for Rs..2,800 out of which Rs.:2, 125 was paid towards earlier. 
mortgages. What he did subsequently was to repurchase 6 acres 34 cents dut of 
the 7 acres 52 cents for a sum of.Rs. 3,000 under which he got the property which 
was sold away except one acre arid odd; and discharged the entire debt due by him 
on a promissory note to the extent of Rs.-800. . By the mortgage. Ex. A-1.he created. 
a liability of Rs. 4,000 out of which, Rs. 1,962 .represents he amount due on -a 
promissory note of 1922 éxecuted'by the fathér which however is not alleged tot 
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be not binding on the minors since it cannot be so alleged as it. appears to be an 
antecedent debt, the balance of Rs. 2,038 alone being a liability incurred afresh: 
This transaction of mortgage may be viewed in two ways. The family lost 7 acres 
58 cents by sale in 1921 but gained to the extent of Rs. 2,125, being the part payment 
towards the earlier mortgages, and by the purchase under Ex. A-7 the family gained 
6 acres 34 cents, practically taking back the property sold by them, ‘with a liability 
of Rs. 2,038. What was originally a liability to the extent of Rs. 2,125, which was 
discharged, was practically created by the simple mortgage to the extent of Rs..2,038, 
and there has been no increase of burden on the family. Properties as originally 
held were retained, the debt continuing. It may also be considered in this manner : 
By reason of the simple "mortgage and the sale, Exs. A-1 and A-7,the family got 
6 acres 34 cents with a liability of Rs. 4,000 and out of this Rs. 4,000 the minors were 
liable to pay the two promissory notes debts of Rs. 1,962 and Rs. 880 amounting 
to Rs. 2,842 and out of. the sum of Rs. 4,000 only a.sum of Rs. 1,158.is a new liability 
'created under the mortgage for which the recompense is a property of 6 acres 34. 
cents. “I am unable to see how it could be said to be a transaction.by which the. 
"minors have suffered. It might be that Subbaraya considered the securing back 
„of the family properties was for the benefit of the family not only getting back the 
family properties but consolidating the debts then due and making the entire pro- 
perty liable under a mortgage which he executed, "Ex. A-1. Iam unable to’ agree 
with the learned Judge in his conclusions. This i is not one: of the transactions 
which could be put.on the same category, as sales of properties by managers or 
fathers ‘for the purpose of purchasing .other properties which are generally not 
'recognised by Courts, inasmuch as. a. father is not allowed to speculate. by sale 
and purchase of joint family properties. . This case does not come within that 
category. It is a transaction which the father, felt was and appears also to be one 
necessary in the interests of the family, to secure back to the family properties 
which had been lost and to consolidate the family liabilities by the execution 
of a fresh mortgage on the entire properties. In that view the mortgage -Ex., A-1 
is binding on the minor defendants. 

The appeal is allowed and a decree for the amount claimed will be: ma 
Time for redemption 3 months. Appellant’ s costs is fixed at Rs. 300 melading 
out-fees. 


V.P.S. ——— c Appeal. allowed: 
IN THE HIGH COURT. OF JUDICATURE AT MADRAS., : 
PRESENT — MR. JUSTICE SATYANARAYANA Rao AND Mr. Justice RAJAGOPALAN. .- 

Sri Gajahan Ginning Factory, Ltd., Palladam 55 5 ag Applicant* : 
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v. 
-The Conhissioner of Theses Madras : Uu e ‘Respondent. 


Incomé-tax Act (XI of 1922), section ‘g1—Poivers of Appellate Assistant Commissioner in idisposirig of appeals 
after remand’ by the Tribunal—Distinction’ between capital receipt and revenue receipt." 


Whether, the Appellate Assistant Coramissioner * was hearing an appeal against the order of assess- ° 
ment in the first instance or was hearing an appeal which was remanded by the Appellate Tribunal 
he has firially to "dispose of the appeal in the manner indicated in section 31 of the Act and undet 
suh-section.(3) of section 31 he is empowered in disposing of an appeal against an order'of assessment 
either to confirm the order, or to.reduce, enhance or annul the assessment. It would not be open 
to the Appellate | Assistant Commissioner to introduce into the assessment new sources and ‘his power 
of enhancement is confined only to, the income which was the subject-matter of consideration for pur 
posés of assessment by the Incomie-tax Officer. -- E ^i 


^WBete “the ‘assessee bought land ‘with no intention of selling it arid after a long interval finds it 
corivenient to sell the land by parcelling it out into differént plots and also by laying out. "roads ánd 
providing other amenities with a view to get more price, it cannot be said that the activity, which he 
carried on has any, elernent, of trade, commerce or business and it cannot. be said it is an activity i in the 
nature of a trade.. . To -constitute a trade or business the intention must be that even at the timé when 
thé property was acquired it was , so acquired for the purpose of sale’ with a view to: make’ profit. 
The’ contrast is orie of an owner. selling and. a Ea purchasing- with ä view. to sell and «make 
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Hudson. Bay Co. v. Stevens, 5 Tax Cases 424 ; Kahan Chand and Kishen Chand v. Commissioner of 
Income-tax, Funjab, (1944) 1.T.R. 472, referred to. 
' Case referred to the High Court by the Income-tax Appellate Tribunal, under 
sectian 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), as amended by 
section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939), in . 
66 R. A. No. 745 (Madras) of 1949-50 on its file. 


S. Swaminathan for Applicant. 
Do CO. S. Rama Rao Saheb for Respondent. 
:- The Judgment of the Court was delivered by 


- a Satyanarayana Rao, 7.—Two questions have been referred to this Court for 
decision by the Income-tax Appellate Tribunal under section 66 (1) of the Act. 
They ‘are : . : P 

. (1) Whether on the facts and in the circumstances of the case the inclusion and assessment of 
the sum of Rs. 9,397, re, resenting the sale proceeds of plots «f land, by the Appellate Assistant 
Commissioner after remand and upheld by the Appellate Tribunal, when this amount had not 
formed the subj ct-matter of the appeal in respect of assessment year 1944-45 either b.fore the 
Appellate Assistant C.mmissioner or the Appellate-Tribunal in the first instance, is legal? 


(2) Whether on the facts and in the circumstanc’s of the case the assessment of the sum of 
Rs. 15,197 realized by the sale of vacant plots and fruit shop buildings under the head ‘business’ 


is lawful ? * 

The assessee is Sri Gajalakshmi Ginning Factory, Limited, Palladam, herein- 
after called. the “company.” The company purchased in .1932 a ginning 
factory with extensive lands appurtenant to the factory and also a plot. 
which was somewhat removed from the factory and was in the heart of 
the town of Tirupur. On this plot there were some fruit stalls. "The whole 
lot was purchased for a sum of Rs. 33,000. The extent of the land appur- 
tenant to the building was about, 11 acres 33 cents. The site of the fruit stalls 
was 9 cents. Before the termination of the accounting year 1942 the building, 
the machinery and the factory were sold together with some of the land appurtenant 
to it for a sum of Rs. 40,000. The profit which accrued from out of that transae- 
tion was subjected to income-tax without objection during the assessment. year 
1942-43. Out-of the vacant site of 7 acres, two acres were reserved by the assessee 
for erecting a cinema theatre, and the remaining 5 acres of land was parcelled out 
into: 81i small plots in accordance with the. requirements of the town-planning 
scheme of the municipality and the plots were sold thereafter in public auction ; 
and by January, 1943, 61 plots were sold which fetched a profit'of Rs. 2,036. Out 
_of this amount the Income-tax Officer assessed the company to pay income-tax 
on a sum of Rs, 400. But this, decision was reversed by the Appellate Assistant 
Commissioner on appeal who held that the sum of Rs. 2,036 was a capital receipt. — 


“We are now concerned with the subsequent accounting year “ending Ist. 
January, .1944.._ During this. period, by the sale of the remaining plots the assessee™ 
Yealised a súm óf Rs. 9,397 and a further sum of Rs. 3,800 from the sale of the fruit 
shop buildings making a total of Rs. 13,197. During this assessment year now 
(1944-45), the sum of Rs. 9,397 was treated as.a capital receipt by the Income-tax 
Officer. He assessed the sum of Rs: 3,800 under the head * business’ under the 
‘erroneous impression that this amount represented the sale proceeds of the factory: 
building on which depreciation was allowed. Against the order of the Incomé-tax: 
Officer, the assessee preferred an appeal to the Appellate Assistant Commissioner.’ 

~The Appellate Assistant Commissioner by his order of 31st July, 1945, upheld. the. 
order of the-Income-tax Officer; but, reduced the amount to Rs. 2,800. There was 
a further appeal by the assessee to the appellate Tribunal, and the Tribunal was, 
not clear about the facts and therefore, remanded the matter to the Appellate 
‘Assistant Commissioner for a decision in accordance with law after considering: 
âll. the facts of the case: Under the Jaw the appellate Tribunal had authority ‘to. 
remand a case, as. was decided by-this ‘Court in Koduri Pulleswara:Rao and another v. 
Commissioner of Income-tax, Madras,!. After remand, the Appellate Assistant. Cióm-: 
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missioner after considering the facts, came to the conclusion that the sum of Rs. 3,800. 
and the sum of Rs. 9,397, .¢., in all a sum of Rs. 13,197 was assessable to'a tax as 
income of business earned by the assessee. In other words, he enhanced the 
assessment which was made by the Income-tax Officer. ` rs 


The second order of the. Appellate Assistant Commissioner was again taken 
on appeal to the Tribunal and the assessee objected to the order on two grounds. 
In the first place, it was contended that the whole of the amount Rs. 13,197 was 
oflly a capital receipt and not a business income assessable to tax under the Act, 
In the second place, the sum of Rs. 9,397 which was never the subject-matter of 
appeal before the Appellate Assistant Córnmissioner should not have been added 
to the assessable income by the Appellate Assistant Commissioner after remand 
as he was precluded from doing so because that amount was not the subject-matter 
of.appeal before him. The decision on both these questions was adverse to the 
assessee.; and at the instance of the assessee, a reference was made by the Appellate 
Tribunal of the two questions formulated above. 


. . The first question referred to us raises the point relating to the jurisdiction 
of the Appellate Assistant Commissioner under section 31 of the Act. In the; 
present case, the appeal in the first instance to the Appellate Assistant Commissioner 
was confined only to the sum of Rs. 3,800 and there could possibly be no appeal . 
against the order of the Income-tax Officer treating the sum of Rs. 9,000 and odd, 
as a capital receipt, for under section 30 of the Act the right of appeal against the. 
order of assessment is conferred only upon the assessee and not upon the Com- 
missioner of Income-tax. The actual subject-matter of the appeal before the 
Appellate Assistant Commissioner was only the sum of Rs. 3,800. After the matter 
was:decided by him there was a further appeal to the Appellate Tribunal under 
section: 33 of the Act. It must be nofed that the right of appeal to. the Appellate 
Tribunal is conferred under section 33 also upon the Commissioner, unlike the 
provision in section 30 of the Act.- The Appellate Tribunal in the exercise 
of its power under section 33 (4) of the Act remanded the case to the Appellate’ 
Assistant Commissioner. The use of the word “thereon” in sub-section (4) of sec- 
tion: 33 has been construed as indicating that the power of the Appellate Tribunal 
was restricted to deal with the actual subject-matter of the appeal, for, it was open 
to both. the assessee and the Commissioner to prefer appeals to the Tribunal to the 
extent to which they were aggrieved by the order of the Appellate-Assistant Com: 
missioner. The power under section 33 (4) of the Act undoubtedly includes the 
power to remand. (See Koduri Pulleswara Rao and another v. Commissioner. of Incomes 
tax, Madras.) But the. position is different so far as the power of the Appellate 
Assistant. Commissioner. is concerned. Whether the Appellate Assistant Com: 
missioner was hearing an appeal against the order of assessment in the first instance 
or was Bearing an appeal whicH was remanded by the Appellate Tribunal, he 
has finally to dispose of-the appeal in the manner indicated in section 31 of the Act ; 
and under sub-section (3) of section 31, he is empowered in disposing’ of an appeal 
against an order of assessment either to confirm thé order, to reduce, enhance or 
annul the assessment. The power, therefore, conferred upon the Appellate Assis- 
tant Commissioner by this clause is undoubtedly wider and is not restricted to thé 
subject-matter of the appeal. Even though no appeal was preferred by the’ Com- 
missioner in respect of that portion of the order of the assessment of the Income-tax 
Officer ‘which contained an adverse decision against the Department, in disposirig 
of an appeal by the aggrieved assessee, though the appeal was confined in its subject 
“matter to a portion of the order, it would be open to the Appellate Assistant Coma 
missioner to deal with the whole af the assessment order of the Income-tax Officer; 
even to enhance the assessment. It was held that when once an appeal was preferred 
by an assessee, it would not be open to the assessee to withdraw the appeal so. 
as to, prevent the Appellate Assistant Commissioner fonr enhancing tlie Assess- 
merit under section 31 (3) (a) of the Act. (Vide Commissioner of Income-tax, Punjab 
v. Nawab Sha Nawaz Khan?.) Of course, it would not be open to thé Appellate: 
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Assistant Commissioner to introduce into the assessment new sources, as His power 
of enhancement should be restricted only to the income which was the subject- 
matter of consideration for purposes of assessment by the Income-tax Officer. In 
view of this scheme underlying the provisions of the Act, it is difficult to accept the. 
contention strenuously urged on behalf of the assessee, that the Appellate Assistant 
Commissioner, while dealing with the appeal after remand, was not entitled to 
€nhance the assessment so as to include the sum of Rs. 9,397 also in the assessable 
income on the ground that it was not a capital receipt but was a revenue réceipt. 
That decision may be right or wrong. But that is a matter for consideration on the 
tnerits. It seems to us difficult to draw a distinction between cases where the 
Assistant Commissioner was dealing with an appeal which was remanded and an 
appeal which was heard by him in the first instance. The only power which he 
could exercise in disposing of an appeal whether received by him after remand or 
directly against the order of.the Income-tax Officer is the one conferred upon him 
by section 31 of the Act, and ‘it is not subject to any restrictions arising out of the. 
subject-matter of the appeal. The position, hawever, in the civil’ cases, ie., 
appeals arising under the Civil Procedure Code is different. For, there the aggrieved 
party, whether he is the plaintiff or the defendant, has got the right to appeal against 
that portion of the decree which is adverse to him and by which he was aggrieved, 
and the appellate Court can deal only with such subject-matter as was properly 
brought. before it and not otherwise. If the respondent did not file an appeal 
in respect of that portion of the decree which was adverse to him, it is open to him 
to file a Memorandum of Cross-objections in case his opponent chooses to prefer 
an appeal against that portion of the decree which was adverse to him. Without 
a Memorandum of Cross-objections, the matter, to the extent to which the decision 
was against the respondent, could not be brought up before the appellate Court, 
subject, however, to this exception, viz., that it would be open to the respondent 
without: filing Memorandum of Cross-objections to support the judgment of the 
lower Court on grounds other than those on which it was based by the trial Court. 
The procedure to be followed and the powers to-be exercised by the appellate Court 
are entirely different under the Civil Procedure Code from that which obtains 
under the Income-tax Act. As stated already, while the assessee is entitled to prefer 
an appeal against the order of assessment by which he was aggrieved, no such 
tight was given to the Commissioner. The powers of the Appellate Assistant Com- 
missioner which he is entitled to exercise are; wider under section 31 of the Act. 
than those which could be exercised. by an appellate Court under the Civil Procedure 
Code. -The analogy, therefore, of what obtains in appeals under the Civil Procedure. 
Code does not apply to the case of the appeals against the assessment orders of the 
Income-tax Officer to the Appellate Assistant Commissioner. The answer, therefore, 
to the first of the two questions must be in the affirmative and against the assessee. z 


There remains the second question. The sum of Rs. 19,197. referred to in.. 
that question consists of two amounts, an amount of Rs. 9,397 which -represents 
the.sale proceeds of the plots of land which were appurtenant to the factory and 
a sum of Rs. 3,800 which represents the sale proceeds of the site with the buildings 
in which there were certain-fruit shops. So far as the latter amount is concerned, 
there cannot possibly be any difficulty in answering the question, in-favour of the 
assessee, as that amount can in no sense, be said to be a revenue receipt as opposed 
to a capital receipt. There is no element of any business in the matter of-the sale 
of those sites, and it is difficult to follow the legal basis on which a contrary con- 
clusion was reached by the Appellate Assistant Commissioner and by the Appellate 
"Tribunal. E . i ME . 


The sum of Rs. 9,397, in our opinion, must also'be treated as a capital receipt . 
and not a revenue receipt. It was claimed by the Department that this amount 
really represents profits earned by the assessee by carrying on business or at any 
rate an adventure in the nature of a trade ; and in support of this view, a number: 
of decisions, English and Indian, were cited, in which on a given set of facts ‘oné 


view or the other was Held. It is, however, nof possible from am examination of 
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these decisions to evolve'a satisfactory definition or draw the line of demarcation 
‘between a capital receipt and a revenue receipt. As is often the case, each case 
must be decided on its own facts and no hard and fast rule can be.laid down. That 
is the only “ principle" that emerges on an analysis of the decisions cited at the 
Bar. When it is claimed that an income is an income earned by carrying on a ` 
business, one has naturally to look into the definition of ‘ business’ contained in the 
Act [vide section 2 (4)] where it is defined as including any trade, commerce or 
mmenufacture or any adventure or concern in the nature of trade, commerce or 
manufacture. It consists, therefore, really of two parts. The activities of a person 
constitute either trade, commerce or manufacture or it may be an adventure or 
concern not exactly amounting to trade, commerce or manufacture, but may be 
something analogous or in the nature of a trade, commerce'or manufacture. Now, 
then, what is trade? ‘Trade has been explained in the Concise Oxford Dictionary 
as business, especially mechanical or mercantile, employment opposed to pro- 
fession carried on as means of livelihood or profit. The meaning of‘ commerce | 
as given by the same Dictionary is * exchange of merchandise, especially on large 
scale. In ordinary parlance, trade and commerce carry with them the. idea of 
purchase and sale with a view to make profit. Ifa person buys goods with a view 
to sell them for profit, it is an ordinary case of trade. If the transactions are on a 
large scale it is called commerce. Nobody can define the volume of business which 
would convert a trade into commerce. But everybody understands the distinction 
between the two with sufficient vagueness. It cannot be said that the sale of the 
plots by the assessee is trade or commerce in the ordinary sense of the term. Indeed, 
it was not claimed by the Department at any stage of these proceedings that the 
person did in fact carry on trade in sites for the purpose of earning profit. But 
what was claimed was that the transactions of the assessee in selling these plots 
were an adventure in the nature of a trade, and therefore it falls within the defi- 
nition of * business ^ and.the profit he made is. profit which accrued from a business.. 
‘If a person buys lands with a view. to sell them and thereafter carries on certain 
operations so as to bring greater profit and facilitate the sale of the plots, it can be 
“said, if it is a single transaction, that his activity is an adventure in the nature of 
‘trade, for, the essence of a trade, buying and selling for profit, is present in that 
‘activity. But if.a person buys land with no intention of selling it and after a long 
interval finds it convenient to sell the land by parcelling-it out into different plots 
-and also by laying out roads and providing other amenities with a view to get more 
‘price, it cannot be said that the activity which he carried on has any elenient of 
"trade, commerce or business and it cannot be said, therefore, that it is an activity 
-in the nature of a trade. He was merely selling and did not at the time of buying 
‘start with the intention of buying and selling with a view to make profit. The 
‘intention must be that even at the time when the property was acquired it was. so - 
acquired for the purpose of sale with a view to make profit. In other words, the 
“object of the acquirer was to deal in that commodity, if one may use that expression, 
as he deals with the goods in the«course of an ordinary trade. In the absence of any 
such intention gatherable from the circumstances of the case, it is difficult, if not 
impossible, to hold that the activity he‘carried on was something analogous to a- 
trade and therefore, the profit he made was not a capital receipt but a revenue 
receipt. - It is not necessary to deal with any of the decisions cited at the Bar, except 
to make a passing reference to the case in Hudson's Bay Go. v. Stevens), where at 
page 437 Farewell, L:J., gave the illustration which is nearer to the present case. 
“There, the learned Lord observed : . ^ 
''* Again, a landowner may lay out part of his estate with roads and sewers and sell it in lots for 
building, but he does this as owner, not as a land speculator." (The it lics are ours.) ] 
The contrast is, therefore, between an owner selling the, property for the 
purpose of converting his investment into money and a speculator purchasing 
property with a view to sell and make profit out ofit. If it is the latter, 
itmay be an adventure in the nature of a trade and the income would be 
not a capital receipt but ari income earned by exercise of a trade or something in 
———————————.————————————————«—————————— 
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thé nature of a trade and would. be assessable’ to tax. The case in Kahan Ghand 
` and Kishan Chand v. Commissioner of Income-tax, “Punjabi, to which our attention was 
drawn by Mr. Rama Rao Saheb, the learned counsel for the Commissioner of Income- 
tax, refers to two transactions, one of which was held to be an investment of surplus 
capital and the profits arising from the sales were casual and non-recurring and 
therefore, not taxable, while in the other case which related to 1 58 kanals of land 
the purchase was from the beginning a speculative purchase and: the brothers 
‘intended to sell the land to their best advantage. It was held that it was not an 
investment of surplus capital but a purchase. made with the sole and exclusive 
‘object of selling it at a profit when a suitable opportunity had occurred. This case 
itself brings out the distinction between and explains under what circumstances 
the profits received by-the sale of land would be a capital receipt and when it would . 
be a revenue receipt. It is unnecessary, therefore, to refer to the other decisions 
on the point. In our opinion, the sum of Rs. 9,397 also should be treated, as a 
capital receipt. It, therefore, follows that the sum of Rs. 13,197 is exempt from 


‘tax and. the second question must be answered in the negative and in favour of the 
assessee. dto 


As the assessee has substantially succeeded, he is entitled to costs, which we 
fix at Rs. 250. s 


i S V.P.S. | Sj Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

$ a PRESENT :—MR. Justice Mack. : 

Balarama Reddi ' 

Subbarama Reddi and another 5o. Respondents. - 


Civil Procedure Code (V of 1908), Order 9, rule 13 and Order 43, rule x (d)—Order setting aside an 
x perte decree on condition that a certain sum was to be paid.by a fixed date and in default application was to 
be dismissed —Limitation for appeal against by the applicant—Starzing point— Criterion date. | es 
- &single application cannot be rejected on-two different dates to permit of two different criterion 
dates for limitation. An order setting aside an ex parte decree on condition that a certain sum was to 
'be paid by a certain date and in default application was to be dismissed, is the only appealable order, 
3f the applicant is aggrieved by it in any way or finds it impossible to camply with‘ the ‘conditions 
as inequitable or onerous, in which case he should appeal against it within the prescribed: period 
from the date of such order. If the Court does pass a further'discretionary order varying on his appli- 
‘cation the conditions of the original order or extending time for performance which will form a fresh 
basis for a rejection of the application, it would be open to zn applicant to file an appeal against such 
an order, Itis clearly not open to an applicant after such a conditional order .s passed against him 
to do nothing at all by way of compliance or even ‘by moving the Court before the date fixed for cóm- 
pliance to extend the time and then to claim a right of-appeal from the date on which the dismissal 
of his application for default is recorded. Limitation for appeal runs from the date of the conditional 
order itself and not from the date of formal disthissal for non-compliance with the conditjons. . 


, Case-law discussed and Ramayya v. Lakshmayya, (1944) 1 M.LJ. 3813 LLR. (1945) Mad. 
203, relied on. 007 . i 


- . ' Petitions under section 115 of Act V of 1908, praying that the High "Court 
will be pleased.to revise the orders of the District Court, Chingleput, dated 31st 


" Petitioner” l 


March, 1951, in C. M. A. Nos. 20 of 1949.and 4 of 1951, respectively (I.A..No. 
94 of 1948 in O. S..No. 319 of 1947 and I. A. No. 730 of 1950 in O. S. No. 139 
of 1950, respectively, District Munsiff Court, Trivellore). . ; 

~- .- D. Ramaswami, Aiyangar, P. R. Varadarajañ,, K. N. Srinivasan and P. R. Pakir 
Sankar for Petitioner. : i WA see oy ' 


z^. T. M. Krishnaswami Aiyar for Respondents. 


. , The Court delivered the following | eur < 
.. JUDGMENT.— These two’ petitions raise an. interesting point of limitation law 
for determination in connection with orders passed under Order 9, rule 13, Civil 
Procedure Code. NC dle A MM ES zu is EE du 
NE f ~- . L ` 1944 LTR. 472. f ; 

* C.R.P. Nos. 2056 and 2057 of 1951. ge ee Sy ‘roth October, 1952. 
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Mj . BALARAMA REDDI U.'SUBBARAMA REDDI (Mack, J.). ' y 
i The'petitioner was a defendant in-two suits. The first was by his wife's brother, 
O. S. No. 319 of 1947 for recovery of mesne profits. This was decreed ex parte on 
-gth. January, 1948. He filed an application to set the decree aside on 23rd January, 
1948. On this an order was passed on rgth January, 1949, directing the decree, 
to be set aside on certain conditions, that Rs. 25 was to be paid by 7th February, 
' 1949, and in default the application was to be dismissed. The petition was called 
on 8th February, 1949 and the Court passed a further order “costs not paid. 
Dismissed.” The petitioner appealed against this order to the District Judge, who 
‘on payment of Rs. 41 by the petitioner to the respondent directed the ex parte decree 
to be set aside. In C. R. P. No. 1843 of 1949 filed by the plaintiff in that suit 
against that order, Balakrishna Aiyar, J., set aside the order of the District Judge 
observing that there was no finding that the appellant was prevented by sufficient 
cause from appearing in the trial Court on the relevant date, and inter alia directing 
a question of limitation, viz., that the appeal to the District Judge was time-barred 
to be heard and disposed of. The learned District Judge dismissed the appeal 
with costs on the sole ground that the appeal was time-barred as the order to be 
appealed against was the first order dated 19th January, 1949 and not the formal 
order of dismissal on 8th February, 1949. If the latter date is taken into consider- 
ation, the appeal would be in time. 


'The same point has arisen in another suit, O. S. No. 139 of 1950 filed by the 
plaintiff's wife for maintenance in which she claimed Rs. 30 a month. This was 
decreed ex parte on 26th July, 1950. The application to set aside this decree was 
filed on 21st August, 1950, and a conditional order passed on 25th October, 1950, 

llowing it to be set aside on petitioner paying Rs. 35 costs and depositing Rs. 150 
by 1st December, 1950, with a direction that in default his application was to bé 
dismissed. This application was called on 1st December, 1950, when the Court 
passed the following order: ` l f 

“ Costs alone tendered, but refused. The petitioner wants time to pay Rs, 150. The order 
works itself out. The petition is therefore dismissed.” f 

Petitioner's appeal to the District Court, C. M. A. No. 4 of 1651 was heard on 
the same date as his previous appeal C. M. A. No. 20 of 1949 and similarly dis- 
missed as being time-barred in a separate judgment. - ; 


The point for determination is what is the criterion date for limitation in a 
‘case of this kind for purposes of an appeal. "Under Order 43, rule 1 (d), an appeal 
shall lie from an order under rule 13 of Order 9, rejecting an application (in a 
' casé- open.to appeal) for an order to set aside a decree passed ex farte. This is the 

“only provision in law under which these appeals lie. ‘The conditional order passed 
in these two cases is of a very common type and frequently used on the admission 
side of this Court. It is regarded as a final order, one favourable to the petitioner, 
if he complies with the conditions by the appointed date, whereas if he fails to do 
‘So, the order works itself out automatically as one of dismissal adverse to the peti- 
tioner. In Ramayya v. Lakshmayya*, Mockett and Bell, JJ., considered a conditional 
order of dismissal of this kind and held that.it was final and appealable, the further 
order of dismissal for default of compliance with the conditions merely recording 
the legal position which had arisen from non-fulfilment of the condition precedent. 
A different view was taken by Madhavan Nair, J., sitting by himself in Rajagopala- 
chari v. Nar-simha Thathachariar*, that the first order of the trial Court was merely 
conditional and that it was only the final order dismissing the application to set aside 
the ex parte decree, which was appealable under Order 43, rule 1 (d). In that case 
too, the conditional order was to the effect that if the money was not paid by the 
appointed date, the petition will stand dismissed with costs. That decision, was 
considered by the learned Judges in Ramayya v. Lakshmayya!, and differentiated 
‘on the ground that in that case the parties all treated the conditional order:as 
open, and that on the date of subsequent posting, there was some discussion as:to 
terms. The only fact from which this inference was drawn was the-posting of the 
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applicatión to. a following date as is apparent from the following obsertation by 
Madhavan Nair, J., himself : : 

* In this case all the paries as well as the Court treated the prior order as a conditional order 
because it appears, as I have already pointed out, from the note on the order passed on the first occasion 
that the petition was to be posted for the 13th September, 1923, meaning thereby that no final order 
has been’ passed upon it and the learned District Munsif would pass final orders only on that day, 
and the subsequent history of the application ‘also shows that it was never intended to treat the order 
as a final one.’ 


I have found great difficulty in ‘differentiating between cases in which condi- 
‘tional orders passed in précisely the same terms can be treated as final and those 
"which cannot be so treated. In the circumstances I prefer, and I am also bound 
to follow the Bench decision in Ramayya v. Lakshmayya!, which took the view that 
‘such a conditional order is final and appealable. It is true that such an order, 
‘as the petitioner's learned advocate contends is in a sense favourable to him. He 
"urges that his application has not been dismissed until he has failed to comply 
with the conditions, and that only after his application is finally rejected that his 
right of appeal arises under Order 43, rule 1 (d). 


Mr. T. M. Krishnaswami Aiyar contends contra that the conditional order 
is one definitely and finally rejecting the application under: Order 9, rule 13, 
unless a condition is fulfilled by a certain date, and that a petitioner cannot wait 
without either appealing against the conditional order or complying with.the 
condition, and then reckon time from the date on. which the order rejecting his 
application has worked itself out. A different view appears to have been taken 
more in, harmony with the view of Madhavan Nair, J., in Rajagopalachariar v. Nara- 
simlia Thathachariar®, by Oldfield and Bakewell, JJ., in Venkataswami Naidu v. Shanmuga 
Pillai?, a decision ‘also considered in Ramayya v. Lakshmayya!, and differentiated 
‘on the ground that the precise terms of the order passed by the lower Court were 
not set out there. A view in favour of the petitioner has been taken by the Allahabad 
“and Bombay High Courts. A Full Bench of the Bombay High Court in Narayan 
Putapa v. Vaikunt Subaya*, held that an appeal lay against the second order in such 
‘cases. Marten, C.J., in his judgment made reference to two types of orders which. 
"were usual in the mofussil (2).a preliminary order and (b) a final order; whereas 
on the original side of the High Court there was only one order that if the applicant 
did not comply with the condition stated, his application was to be dismissed, and the 
original ex parte decree to stand. He then went on to make the following obser-. 
‘vations (at page 75) with which I am with respect in complete agreement. 


“ Though pro forma an appeal may lie, still in the vast majority of cases, the appeal will be one 
of those known as * hopeless’, because the conditions imposed by the lower Court will be reasonable 
‘ones and accordingly if they are not fulfilled, the only result-will be that the appeal will be dismissed 
-with costs. It can only therefore be in exceptional cases such as those where the lower Court has not 
exercised its discretion judicially or where quite unreasonable conditions are imposed, thgt an appeal 
of this nature can have any chance of success.” 


In -Fagarnath Sahi v. Kamta Prasad Upadhya®, a Bench of the Allahabad High Court, 

"Ryves and Piggott, JJ., also held. that an appeal lay from the second order in such 
‘cases and further more that the lower Court had jurisdiction to extend the time 
“for payment of the damage or. to pass.a fresh conditional order setting aside the 
decree upon terms, the original order having become inoperative. That was a 
case in which a suit was ordered to be-restored to file on 31st March, 1913, subject 
'to the payment of Rs. 15 as damages by the appellant within three days to the 
plaintiff. The Subordinate Judge, who passed this order, was transferred imme- . 
diately afterwards and the matter came up before his successor on 4th April, 1913, 

on which date the money was tendered in Court and refused by the plaintiff. The 
question arose whether the other Subordinate Judge had jurisdiction to extend 
the time. This is a type of case which is always cropping up. With great respect 
I am in agreement with the view taken by Mockett and Bell, JJ., that the first order 
in such cases must be dea as final and appealable. It is tantamount to a^ 
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‘rejection! of an appeal unless certain: conditions ‘are satisfied. £ It is open to a party 
‘affected by such an order to appeal on the ground that the conditions imposed 
-are too onerous, or that the ex parte decree should be set aside or the suit restored 
to file without any terms at all. I am extremely reluctant to take this view to its 
logical conclusion pressed upon me by Mr. T. M. Krishnaswami Aiyar, that the 
‘Court after passing such an-order is absolutely powerless, and hamstrings itself 
from passing, any further order in the application, which may be necessitated by 
changed conditions or exigencies of various kinds. Under section 148, Civil 
Procedure Code where any period is fixed or granted by the Court for the doing 
-of any act prescribed or allowed by this Code, the Court may, in its .discrétion, 
from time to time, enlarge such period, even though the, period originally fixed 
or granted may have expired. The point would arise whether such discretionary 
orders passed from time to time extending time for compliance with conditions 
fixed,by the original order will be appealable. A solution of the dilemma is by 
no means easy, and the question has, in no decision, which has been placed before 
mé, been considered from the standpoint of limitation. Order 43, rule 1 (d) 
contemplates one appeal against the' rejection of an application under Order 9, 
rule 13. “A single application cannot be rejected on two different dates to permit 
of two different criterion dates for limitation. The only practicable and possible 
‘view to take appears to be that the conditional order, which is the basis of the 
rejection of the application, is the only appealable order, if the petitioner is 
aggrieved by it in any way or finds it impossible to comply with the conditions 
as inequitable or onerous, in which case he should appeal against if within the 
‘prescribed ‘period from the date of such order. If the Court does pass a: further 
idiscretionary order varying on his application the conditions of the original order 
-or extending time for performance which will form a fresh basis for a rejection of the 
application, it would be open to an applicant to:file an appeal against such an order. 
„It is clearly not open to a petitioner after such a conditional order is passed against 
him to do nothing at all as in the present cases by way of compliance or even by 
moving the court before the date fixed for compliance to extend the time, and then 
“to claim a right of appeal from the date on which the dismissal of his application for 
‘the default is recorded. - The- observations of Marten, C.J., in Narayana Putapa 
v. Vaikunt Subaya!, reproduced supra, are apposite to the present cases in which 
it cannot bé said that the terms imposed for setting aside thé ex parte decree were 
"unreasonable or onerous. Bound as I am to follow, the view in Ramayya v. Lakshmayya? 
“with which as I have indicated with respect, I also agree that such a conditional 
«order is final and appealable, it must follow, although this limitation aspect was not 
considered in that Judgment, that these appeals against the subsequent orders of 
formal dismissal have been rightly held by the District Judge to be time-barred. 


The petitions are dismissed, but on them I make no order as to costs. 
K.S. ———— : Petitions dismissed. 
.IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘PRESENT :—Mn. Justice RAMASWAMI. 
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‘Krishnappa Chettiar - us " .. Pelitioner* ` 
|. D : 
„Sivagami Achi : .. Respondent. 


Criminal Procedure Gode (V of 1898) » Section 488 (4)—Husband and wife settling maintenance to be paid 
«and living apart by mutual consent-— Jurisdiction of Magistrate to award maintenance to such wife. 


When the husband and wife have amicably settled the maintenance to be granted to the wife 
‘and when they have been living apart by mutual consent there is no jurisdiction for a Magistrate 
49 entertain an application for maintenance under ser tion 485 (4) of the Criminal Procedure Cude. 
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." A Magistrate purporting to act under section 488, cannot assume the functions of a'Civil Court 
and give judgmerít in accordance with a bond evidencing a compromise entered into between a hus- 
band and a wife. ` ' : ; 
Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
“that the High Court will be pleased to revise the order of thé Additional First 
Class Magistrate, Devakottai, dated 25th Jurie, 1951, in Crl. M. C. No. 4 of 1951. 


T. R. Arunachalam far Petitioner, 


The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


The Court made the: following 


-  Orvrr.—This is a criminal revision case; which has been preferred against 
the judgment of the Additional First'Class Magistrate, Devakottai, in Orl. M.G. 
No. 4 of 1951. | i ; 


The short facts are : Sivakami Achi, the respondent before us, is the latvfully 
wedded wife of Krishnappa Chettiar. Krishnappa Chettiar and Sivakami Achi 
‘could not carry on their married life by 1948. This Chettiar, as is common in these 
parts, was keeping a concubine and wanted to take a second wife also. Therefore, 
the husband and wife entered into an arrangement, which has been marked as 
Ex. D-1, and it is nobody’s case that this arrangement was not entered into or that 
the husband is going behind Ex. D-r. i 


l "The relevant passage in Ex. D-1 is as follows : 


“ As the party No. 1 among us is about to marry a second wife and as the party No. 2 above 
could not hereafter live amicably with party No. 1 and in view of the above factors, accounts were 
looked into with the help of mediators and it was settled that party No. 1 should pay and has accord- 
ingly paid party No. 2 a sum of R$. 5,500. As party No. 2 desires hereafter to live separately and has 
asked party No. 1 to make provision for her maintenance tilLher lifetime and party No. 1 has agreed 
to the same and should accordingly pay party No. 2 a sum of Rs. 100 per annum on or before the roth 
of the month (of) Thai every year till her lifetime in default party No. 2 could take steps to recover 
thé same. Out of the sum of Rs. 5,500, there is a balance of Rs. 4,500 after reducing Rs. 1,000 paid 
in cash for which sum the party No. 1 has executed a mortgage deed in favour of party No. 2, Till 
this entire principal and interest is paid, the party No. 1 shall be bound to pay without any plea of 
limitation the seethanam money of Rs. 1,362-4-0 in respect of which a hundi has been executed to 
this effect both of us have agreed and executed this written deed.” . 


There was a receipt executed by Sivakami Achi, which has been marked as Ex. D-2 
and which can be considered:to be the counterpart of Ex. D-1. It runs as follows : 
* According to'the agreement'entered into between us, you have to pay me Rs. 100 as and 
for my maintenance till the roth day of Thai this year. 1 have this day received from you cash for 
which I have executed this receipt." ; : 
- ' Subsequently, the affairs of this Chettiar seem to have got into a fair amount 
of muddle and he seems to have lost his income from the Federated Malay States 
and, other places and, what is more, his affairs in Ramanathapuram district itself 
seem to be not in flourishing circumstances, and, therefore, the Chettiar says that 
he has taken that refuge which is open to persons of that description, viz., a reli- 
gious life. The wife has now come forward with a petition under section 488, 
Criminal Procedure Code, asking for maintenance of Rs. 100 per month instead of 
Rs. 100 per annum, which has been secured for her in Ex. D-1. 3 


“The learned Additional First Class Magistrate gave a complete go-by to 

Ex. D-1 and came to a conclusion of his own thaz the wife should be given Rs. 25 

per month and ‘hence this criminal revision case. The short point taken is that 

"when the parties have amicably settled, the maintenance to be granted to the wife 
and when the husband and wife have been. living apart by mutual consent, there 


was no jurisdiction for the Magistrate to entertain this application under section 
.458 (4), Criminal Procedure Code. VAS ced 


..". There can be no doubt that a Magistrate purporting to act under this sec- 
^on, cannot assume the functions of a civil Court and give judgment jn accord- 
“anice with a bond evidencing a compromise entered into betweert a husband and 
a’ wife. Where a clfim for maintenance is amicably settled py ‘the parties, the 
Magistrate should simply dismiss the petition if pending before him. - Lingadu v. 
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Labakka?, ' Mt. Rahim Bibi v. Khair Din? ; Rahim Ali v. Fateh Bibi?. In Madras 
High Court, Crl. R. C. No. 489 of 1903, a husband and wife came to a settle- 
ment outside the Court, whereby the husband consented to maintain the wife, 
It was held by the High Court that the Magistrate had no longer any power to 
make an order under this section as it could no longer be said that the husband 
was refusing to maintain the wife. 


e In this case, if the wife was dissatisfied with the miserable pittance secured 
for her under Ex. D- 1, there are courses open to her like filing a civil suit for de- 
nouncing Ex. D-1 or ‘she can ask for enhanced maintenance on account of ‘the 
rise in the cost of living or she can file a suit on the ground that Ex. D-1 was exè- 
cuted by her without fully understanding its import and that it isan invalid docu-, 
ment. It is not for us to advise this respondent as to the many courses open to 
her for getting enhanced maintenance if she deserves it. 


This petition is allowed and the order.of the lower Court is set aside and the 
respondent is left to her own reliefs in the civil Court, if so advised. 


V.P.S. m Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SOMASUNDARAM. 
The State ; 
v. i 
Ex-Major P. K. Swamy and anothe r* ` 


Criminal Law Amendment Act (XLVI of 1952), section 7—Scope—How far retrosbective—Offences under 
Prevention of Corruption Act (II of 1947), section 5-—Accused committed before passing of Act (XLVI of 1952) 
to take their trial in the High Court Sessions—High Court's jurisdiction to m the offence' after the coming into force 
of Act (XLVI of 1952). 

` For offences under section 120-B of the Indian Penal Code and section 5 (2) read with section 

5 (1) (c) of Act II of 1947 (Prevention of Corruption Act) and section 477 read with section 34 of 
i Indian Penal Code) the accused were committed by the Presidency Magistrate, Madras, on- the 
8th July, 1952, to take their trial in the High Court Sessions. On the 28th July, 1952, Act XLVI. of 
1952 was passed by which among other things, the forum for the trial of certain offences, one of which 
was the offence under section 5 (2) of Act 11 of 1947 was altered, making it triable by a Special Judge 
only who is to be appointed by the State Government. On a question as to whether the High Court 
Bad jurisdiction to try the case or whether it was triable only by a Special Judge. 


‘Held: ‘On the daté of the order of commitment in this case the accused had a vested "right to be 
tried i in the High Court with the aid of a jury and he could not be deprived of that right. Assuming 
Act XLVI of 1952 to be retréspective, it will be seen that’ the Act does not make provision for 
‘any cases which are pending before a court other than that of a magistrate—for example a case pending 
before the High Court, and it is clear that the Act is not intended to be Spese except t to the 
extent indicated in section 10. PEE 


Accordingly the High Court and not the Special Judge is the only Court eoinpeett t6 try the 
instant case. Nor can the High Court transfer a case pending before the High Court Session to 
any other Court. 

Case-law reviewed. 

. Cases committed by the Third Presidency Magistrate, Madras, to the High 
(Court Sessions. 


—^ The State Prosecutor (5. ‘Govind Swaminathan) for the State. 
B. T. Sundararajan and F. Jagannathan for Accused 1 and 2 Respondents, rat 
"The Court made the, following ' 


:  Orver.—The two accused in the case were committed by the Third Presidency. 
Magistrate, Madras, to take their trial in the High. Court Sessions, for offences 
under Section 120-B of the Indian: Penal Code, and ;section 5 (2) read with sec- 
tion 5 (1) (c) of Act II of 1947 and section 477 read with section 34 of the Indian 
Penal Code. The offences under section 5 (2) read with section 5 (1) (c) of Act 
AI óf.1947.and section 477, Indian Penal Code are offences triable. Suvad by 
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the Sessions Court.” The order of commitment was passed on the 8th dub: 1952, 
and the High.Court became seized of the case immediately after the order of 
committal was passed on that day. - : 


"E 


On the 28th July, 1952, that is, 20 days after the said order of ‘committal, 
Act XLVI of 1952 was passed’ by the Parliament in and by which among other 
things, the forum for the trial of certain offences, one of which is the offence under 
section 5 (2) of Act II of 1947 was altered. Section 7 of the Act is as follows: e 

d * (1) Notwithstanding anything contained in the Code of Criminal Procedure, 1898, (Act 
V of 1898), or in any other law, the offences specified i in sub-section (1) of section 6 shall be triable 
by Special Judges only. 

(2) Every offence specified in sub- section (1) of section 6 shall be tried by the Special Judge: 

f or the area within which it was committed, or where there are more Special Judges, than one for- 
such zrea, by such one of them as may be specified i in this behalf by the State Government. A 


(3) When trying any case, a Special Judge may also try any offence other than an effence- 
specified in section 6 with which the accused may, under the Code à Criminal Procedure, be ped 
at the same trial." 

It will thus. be seen that the said offence under section 5 (2) ‘of Act II of 1947 is 
triable by a Special Judge only, who is to be appointed by the State Government. 

Section 8 provides for the procedure and powers: of Special Judges in the trial of 
such offences. Under that section a Court of the Special Judge shall be deemed 
to be a Court of Sessions trying the case without a Jury or without the aid of assessors, 
Section 6 of the Act (XLVI of 1952) provides that the State Government may, 
by: notification in the official Gazette, appoint as many Special Judges as may be 
necessary for such area or areas as may be specified in the notification. "The State 
has. accordingly by notification No. 918, dated 25th August, 1952, in.G..O. Ms. 

No:: 3100 (Home) appointed the -Sessions Judge of .Chingleput as a Special Judge. 
not only for thé district -of Chingleput but also for the area cores the loal 
limits of the original jurisdiction of the High Court of Madras. 


- It is:now contended that section 7 of the Act (XLVI of 1952) is fetrospective 
3n its, operation and: after the said enactment the High Court has no jurisdiction 
“to,try the offences under section 5 (2) of Act II of 1947 and that is triable only by 
the Sessions Judge of Chingleput. It is well-settled. that : 


'- “no statute shall be construed to have retrospective operation unless such a construction 
áppezrs very clearly i in the terms of the Act or arises by necessary and distinct implication ”. 


, It is equally well-settled that a statute which affects the procedure onya is 
retrospective and: . , | 
“ no one has-any vested right i in anyi course of procédure. He hasionly a right of Stee en 
or defence in the manner prescribed for the time being by or for the Court in which he sues and if 
an Act-of Parliament alters-that mode of procedure he has no other right than to proceed according 
to the altered mode.” is 
The question: riow is whether the trial of the accuséd in this Cobrt relates. 
to a vested right or a right in existence on the date-of the enactment of Act XLVI of 
1952 or to mere matter of procedure. In Colonial Sugar Refining Go. `v. ‘Trving}, thé 
question was whether a suitor could be deprived of a right of appeal to the Privy 
Council which he had on the date he instituted the suit: by a subsequent change 
in the law and it was held he could not be deprived. Lord Macnaghten observed : 
“It seems to their Lordships that the question does not admit of doubt. To deprive a suitor 
in a pending action of an appeal to a superior. tribunal which belonged to him as of right isa very 
different thing from regulating procedure. In principle their Lordships see no difference between 
abolishing an appeal altogether and transferring the appeal to a new tribundl. In either ¢ case, there 
is an interference with the existing rights contrary to the well-known general principle that Statutes 
are nct to be held to act retrospectively unless a clear‘intention to that cffect is manifested.” |. 


It will be seen that even the-transferring of an appeal to a new tribunal is held:to be 
än interference with the vested right. ‘This decision has been followed in all, thé. 
Higk Courts and the Federal Court of India. In Venugopala v. Krishnaswami?, 

Varedachariar,- -J following the decision in : :Colonial. Sugar Refining. Co; v. _trving* 5 
observed: TT ey anjang a ee rur CO 
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“Their Lordships’ decision recognised that from the date of the initiation of the action, the 
suitor had a right of appeal.to a superior tribunal according to the state of the law.as it stood at thé- 
time of the commencement of the proceeding. This necessarily involves the recognition of an equally, 
valuable right that the proceedings should in due course be tried and disposed of by the tribunal be- 
fore which it had been commenced.” 4 


"The learned Judge further observed that: 


“This principle that a statute should not be so interpreted as to take away an action which has. 
been well commenced has been affirmed in various cases in different circumstances ” i 


and quotes with approval the observations of Wilde, C.J., in Marsh v. Higgins," 


“It must have been well known to both branches of the Legislature that strong and distinctwords. 
would be necessary to defeat the vested right to continue an action which has been well commenced. 


This decision established that a right to continue an action which has been well 
comnfenced is a substantive right. - : : - 


The principle of these decisions has been extended to and applied in the trial 
of criminal cases. The question is when can a criminal case be said to have well! 
commenced. It has been well established that once a criminal case is well com-: 
menced such rights as the accused has—such as the right to have a case tried with: 
thé aid of assessors, the right to have the case tried with the aid of Jury, the right: 
of appeal to a superior Court and even a right to bail are substantive rights which; 
cannot be affected by a change in the law (Vide Srinivasachari v. The Queen®, The- 
Crown v Fitzmaurice’, and Shreekant Pandurang v. Emperor’, I would refer in this 
connection to one of the above cases, namely, the decision in The Crown v. Fitzmaurice? 
In that case a European British subject was committed on the 11th of June, 1923,; 
to the Court of Sessions to take his trial for an offence under sections 420 and 477-A- 
of the Indian Penal Code. But the right to be tried by a Jury was taken away by: 
Act XII of 1923 which came into force-on the 1st of September, 1923. The accused 
appeared before the Sessions Judge in October, 1923, and asked for trial by a mixed" 
jury. It was held that the right of trial by Jury was a subtantive, right and not: 
a mere matter of procedure and the accused who had this right when he was com- 
mitted for trial could not be deprived of it by the amendment by Act XII of 1923. 
Zafar Ali, J., following the decision in Colonial Sugar Refining Co. v. Irving®, held that 


“A person who had the right to be tried by a Jury when he was committed for trial could not 
be-deprived of it, it being a substantive right." ' i $ BU UA 


Sir Henry.Scott-Smith, J., who agreed with Zafar Ali, J., observed that the right of li 


trial by a Jury which was vested in Sergeant Fitzmaurice by the Code of Criminal 
Procedure, 1898, was a substantive right and not a mere matter of procedure. : 


|, As I have already stated the question is when a criminal case can be said to: 
have well commenced? In the’ Full Bench case in Banwari Gope v.' Emperor, 
Fazl Ali, J., held that a criminal case must be deemed.to have well commenced, 
as soon as the Magistrate takes cognizance ofthe caseand the accused acquired: 
vested right to hàve his case tried according to the procedure on the date when. 
the Magistrate takes cognizance of'it. A slightly different view is taken in Shreekant: 
Pandurang v. Emperor*, where Divatia, J., observed as follows : NS CE 

“In cases which could be tried by a magistrate, the trial may begin when cognizance was taken, 


but in cases which are exclusively triable by a, Court of Session, the trial does not begin unless and: 
antil an order of commitment is made. All the previous proceedings before the commitment are- 


stages.of enquiry at the end of which;the accused may-or may.not be committed.” s m 


71 


The learned Judge was of the view that, in cases exclusively triable by the Sessions,: 
whe case can be said to have well commenced when the order of commitment is made 
and such rights as trial by jury, etc., the accused had on the date of the order of 
«commitment are rights vested in him and' he could not be deprived of those rights 
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3 , 
by a change in the law. The observation in The Crown: v. Fitzmaurice}, is«clear 
that if the accused had a right to have his case tried by:a Jury on the date of the. 
order of commitment he could not be deprived of it. 


I would here refer to the decision of the Full Bench in Ram Singh v. Crown?. 
In that case by notifications dated goth. March, 1947, and 23rd August, 1947, 
issued by the Punjab Government under the Punjab Public Safety Act, the district 
of Ludhiana was declared to be a dangerous area within the meaning of the Act.. 
Under the Act the declaration that the area is dangerously disturbed involved 
éertain changes in thé procedure for the trial of criminal cases. One.such. offence 
for which the trial under the Code-was not te be followed but the one under.the 
Act is to be followed was the offence under section 302, Indian Penal Code. Sec- 
tion 37 of the.Act which. lays down the procedure is as follows :. 


” * For purpose of trials under this Act the Code shall be deemed to have been amended as follows: 


E 


(1) (i). For.sections 208 to 220 inclusive, the following shall be deemed to have been substituted, 
namely : i 
When it appeals from the police report that the offence is one triable exclusively by a Court of 
Sessions or one which in the opinion of the magistrate ought to be tried by such Court, the magistrate 
shall, on perusal of the police report or when the accused appears or is brought before him, make over 
the accused to the Sessions Court having jurisdiction and shallforward the accused if in custody and 
shall send all police reports relating to the case to that Court, and that Court shall thereupon proceed 
with the trial of the case following the procedure for the trial of summons case.” $ 


On goth September, 1948, the accused who was charged with the offence under 
section 302, Indian Penal Code was committed to the Sessions at Ludhiana and the 
trial commenced on the 18th November, 1948. In the meantime by a notification 
dated 22nd October, 1948, appearing in the Gazette of 29th October, 1948, the noti- 
fication declaring the Municipal area of Ludhiana as dangerous was cancelled.. 
“The question arose whether the trial should proceed as in summons case(in accordance. 
with the provisions of section 37 of the Punjab Public Safety Act) without the aid of 
assessors or jury or whether the trial.should be in accordance with the provisions of 
' the Criminal Procedure Code. The Full Bench held that the trial should proceed 
under section 37 of the Act as in a summons casein accordance with the provisions 
of the law in force on the date of the order of committal (underlining is mine). ‘The obser- 
vations of Achhru Ram, J., who delivered the leading judgment are worth quoting: 


© It is well settled that no one has any vested right in any procedural rule and that, therefore; 
any change in the procedural law has retrospective effect in the sense of being applicable even to 
- judicial proceeding initiated before the change, provided of course this can be done without affecting 
any substantive rights acquired by any of the parties to the proceeding before the change. It is 
however equally well settled that the validity or operation of any order validly passed or any act 
validly done by a judicial tribunal in the procedural law forthe time being in force cannot be affected 
by any subsequent change in the said law. It therefore follows that the action taken by the magis- 
trate under the provisions of sub-section (1) of section 37 on the goth September, 1948, in making 
aver the case to the sessions court cannot be affected by the subsequent cancellation of the notification 
in section 2 (5) in respect of Ludhians district and the consequent change of procedure applicable 
to the trial of cases like the present in the said district. By reason of that action the learned Sessions 
Judge was properly and validly seized of the case on the day the Provincial Government chose to 
make an order for the cancellation of the notification and he continued to be seized of the case even 
after the said Government had cancelled the notification.” . 
This, case established. that if an order had been validly passed conimitting a case 
to the Court of Sessions under the law then in force, a subsequent change in the. 
Jaw would not divest the Court of Sessions of its jurisdiction to try it and the accused 
acquired a vested right to have the case continued in that Court and tried according 
to the law in force on the date of the order of commitment (Vide section 6 of the 
General Clauses Act and the observations of Varadachariar, J., in the decision 


cited above). 


It will be clear from the principles laid down in the above decisions that on the: 

ate of the-order of commitment. in this case.the accused had a vested right to be. 
tried in this Court with the aid of a Jury and he could not be deprived of that right. 
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` : 
* Assuming the Act to be retrospective, to what extent is it retrospective? Max- 
"well on Interpretation of Statutes, gth Edition, page 222, says : 
** A statute is not to be construed to have a greater retrospective operation than its language 
renders it necessary. Even in construing a section which is to a certain extent retrospective the maxim 


ought to be borne in mind as applicable whenever the line is reached at which the words of the section 
-cease to be plain.” ` 


After enacting section 7, the Act provides for pending cases in section 10, which is 
.as follows :— l 


“AH cases triable by a Special Judge under section 7 which immediately before the commence- 
"ment of this Act were pending before any Magistrate shall, on such commencement be forwarded 
for trial to the Special Judge having jurisdiction over such cases.” 


It will be seen that the Act does not make provision for any cases which are ‘pending 
ibefose a Court other than that of a Magistrate—for example a case pending before : 
this Court. The Legislature must be deemed to have been aware of cases pending 
before Courts other than Magistrates and yet, it has refrained from making.any 
‘provision for them. By necessary intendment it is reasonably plain that the trial 
«of cases pending before Courts other than those pending before Magistrates is not ' 
affected. From the fact that the Legislature thought fit to enact section ro.itisclear 
that section 7 is not intended to be.retrospective and at any rate not to have greater 
:operation than what is indicated in the said section 10. - a MP 


I am of opinion that the High Court is the. only Court competent to try this 
„case and the Sessions Judge of Chingleput is not competent. imis 


Further, there is no provision of law under which a case pending before the 
"High Court Sessions can be transferred to any other Court. The Letters Patent 
.and the Criminal Procedure Code provide for the transfer of cases to the High Court 
‘from other courts; and there is no provision for transfer of a case ending before 
it to any other Court. In the absence of such provision a case pending ‘before the 
High Court Session cannot be transferred to any other Court. "s 


The result is that the trial will go on before chis Court. The case is adjourned 
sto November sessions. a 


KS. = j Ordered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Sussa Rao, 


Dr. K. C. Nambiar med are 
° jy 0003 ` : 
"The State of Madras by its Chief Secretary and others | v. Respondents.’ ` 


The Madras Buildings (Lease and Rent Control) Act (XXV of 1949). section 13— Order o G j 
.exempting a house from the provisions of the Act—Whether administrative or judicial—Whether A finde Ue 
‘Constitution of India, 1950, Articles 14 and 19— Validity, of order, , f ECC M 

Constitution of India (1950), Article 226—Writ petition—Parties—Right of interested part impi 
kimself in a writ and support the order impugned. $ : 4 . fa 4 Wg lead 


Practice—Rules guiding Courts in following decisions of Courts of co-ordinate or appellate jurisdiction. i 

An order of the Government exempting a house from the operation of the provisions of'th "Madras 
"Buildings (Lease and Rent Control) Act is an administrative order and not a judicial or quasi-judicial 
-one. ' ; 7 i f 

Such an order does not affect the fundamental rights of a tenant under Article 14 òf the Consti- 
-tution of India, as there is no violation of the principle of equality before the law. ES 


Nor is there any violation of Article 19 of the Constitution of India, as a statutory tenant, -with 
«certain rights and restrictions cannot dccept the rights and complain of the restrictions. No question 
T —————————————————M M 4. 

T= ; 
* C.M.P. Nos. 9491 of 1950 and 11818 of 1951. S02, 7.0 agth August, 1952, | 
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.of-unreasonable restriction on his part would arise as the Szatute itself created the right subject to 
restrictions. He acquires the right not to be evicted except under certain circumstances, and one 
of those circumstances i$ when the Government exempts a building from all or particular provisions 
of the Act. : . . 


The landlords in whose favour the order of the Government is made, are proper parties to the 
writ and are entitled to be heard in support cf the order under rule 6 of the Rules regulating proceed- 
ings under Article 226 of the Constitution of India, when all that the Government stated at the hearing 
„was that they do not propose to support their order but leave it to the landlords to do so, there is ne 
‘concession by the Government that their orcer is bad. E . 

A single Judge is bound by a judgment of a Bench of two Judges, unless that judgment is expressly 

-overruled by the Supreme Court of India. He cannot ignare a Bench decision on the ground that 
some observation of the Supreme Court of India made in a different context might indicate a different 
line of reasoning. 


"+ Petition under Article 226 of the Constitution of India praying in the civ- 
' cumstances stated in the affidavit filed herewith, the High Court will be pleased 
‘to issue æ writ of certiorari calling for the records in G. O. Ms. No. 3678 Public (General 
C). Department, dated gth September, 1950, relating to the building No. 2/157, 


Purasawalkam High Road, Madras, and quash the order made therein. 
; M. Ki Nambiar and C. F.-Louis for Petitioner: A 


| V. P. Sarathy for the Government Pleader (P.. Satyanarayana Raju) on behalf of 
the State. TNT NN A 


+ 


Messrs. Subramanyam and; Rajagopal for Respondents. 
'- . The Court made the following . -T 
`  ORDER.—This is an application for issuing a writ of certiorari to call for the . 
records and quash the order of the Government of Madras dated gth September; 
1950. ` The petitioner is a doctor. Premises No. 2/157, Purasawalkam High Road, 
is owned: by three brothers, P. Sourirajulu Naidu, Rangarajulu Naidu'and Dhana- 
rajulu Naidu. On roth October, 1938, the petitioner took the said house on lease 
for. thé purpose of.running a nursing home. Since that time he has been running 
a nursing home under the name and style of “ Nambiar’s Hospital.” On 6th 
February, 1945, Sourirajulu Naidu, since dead, filed an application before the 
Rent Controller, H.R.C. No. 3989 of-1945; for evicting the petitioner on the ground 
that he made a default in the payment of rent. But that was dismissed on 13th 
December, 1945. In October, 1946, he filed another application, H.R.C. No. 5244 
of 1946, seeking to evict him on the ground that the petitioner was in arrears of rent 
and that he wanted the premises for his personal use. On sth July, 1947, the 
House Rent Controller dismissed the application. An appeal filed against. that 
order to the Court of Small Causes, Madras, was dismissed. ‘The landlerds filed 
C. M. P. 4139 of 1948 for issuing a writ of certiorari to quash the order of the Small 
Cause Judge ; but that was dismissed by a Divisional Bench of this Court on 6th 
“October; 1948. Rangarajulu Naidu filed another application, H.R.C. No. 4788 
-of 1049, for evicting the petitioner, alleging that he required the upstairs for his 
own occupation. The House Rent' Controller ordered that application. The 
„petitioner preferred an appeal. against that order to the Court of Small Causes at 
Madras which held that the building was a non-residential one and that a second 
petition on the same-facts was barred under section 10 of ‘the Madras Buildings 
(Lease and Rent Control) Act, 1949 (hereafter called the Act). That order 
was made on roth April, 1950. Thereafter the landlords approached the Govern- 
ment with a'request to exempt their buildings from the operation of the provisions 
of the Act. , The Government by their order dated gth September, 1950, exempted 
‘the building under section 13 of the Art. The aforesaid petition was filed for getting 
the said order quashed. The Government filed a counter-affidavit supporting 
théir order: but when the application came up-for final disposal, the learned 
counsel appearing for the Government represented that the Government did not 
propose to support the, order but leave it to the landlords to support the same if 
they» thought fit to do so. The landlords filed an application, C. M. P. 
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No.,11818 to add them as party-respondents. This application was strongly opposed. 
by the learned counsel for the petitioner. He contended that ihe writ nisi was. 
issued against the Government and when they did not oppose it, the writ should be 
made absolute and the landlords had no locus standi to intervene in the proceedings. 
He further argued that in a writ of certiorari the Tribunal whose order is sought to 
be quashed is the only necessary party and therefore the landlords need not.be 
made parties to the petition. I cannot agree. If this contention be accepted, 
the High Court would be issuing writs against the interests of parties without hearing: 
them even though they are anxious to be represented in Court. That procedure 
would be against all principles of natural justice. No authority has been cited to 
me which compels me to hold that a party affected has no right to. be heard in a. 
writ of certiorari. - It is one thing to say that in a writ of certiorari the Tribunal whose 
order is sought to be quashed is a necessary party. But it is altogether.a different. 
thing to assert that the party affected should not be heard. If the Tribunal is a. 
necessary party, the party affected is a proper party. Further to meet this situation, 
rule'6 of the Rules to regulate proceedings under Article 226 of the Constitution. 
has been framed which enables the Court to give a hearing to the parties affected. 
The. said rule reads: Mu . una 

. : * At the hearing of the petition, any person who desires to be heard in opposition to the petition 
aud appears,to the Court to be a proper person to be heard shall be heard, notwithstanding that he 
has not been served with notice, and subject to such conditions as to costs as the Court may deem. fit 
to impose.” ^ a : j : y i 
The landlords are certainly proper parties to be heard where the order of the Govern- 
ment is in their favours and they are interested to suppot it, i 


« Nor.can the petitioner rely upon the alleged concession made by the Governe 
ment pleader. The learned Government pleader did not concede that the order 
made by the Government was bad and was, therefore, liable'to-be quashed. But 
what he stated was that he was asked not to support the order but leave it to the ` 
landlords to do so. For the aforesaid reasons I hold that the landlords are entitled 
to be made parties. I allow C. M. P. No. 11818 of 1951 and make them party 
respondents, ` 4 


“ Learned counsel for the landlords contended that the order of the Govern- 
ment in question was not a judicial act and therefore not liable to be quashed in a, 
writ of certiorari: Arguments, therefore were addressed. on.the question whether 
the order of the Government exempting the building under section 13 of the Act 
is a judicial Act or an administrative Act. Section r3 says : 

* Notwithstanding anything contained in this Act, the Provincial Government may, by notifi-- 
cation in the Fort St. George Gazette, exempt any building or class of buildings from all or any of the 
provisions of this Act." UPS ; í 
The powe? conferred on the Government. under this section is very wide and does 
not depend upon any prescribed objective considerations. They are not bound to. 
give reasons. Neither the section nor the rules framed under the Act prescribe 
a judicial procedure for exercising the power conferred on the Government under 
the section. It is in the discretion of the Government to exempt a building or not.. 
A comparative study of the provisions of section 13 with that of other sections of the- 
Act indicates that the Government is not expected to follow a judicial procedure in. 
exempting a building from: the operation of the Act, for wherever the Legislature 
intended that judicial procedure should:be followed, they said so, either expressly- 
‘or by necessary implication. Sections 4, 5, 5-A and 6 relating to the fixing of fair 
rent and section 7 for eviction of a tenant prescribe a judicial procedure for making 
the orders thereunder. I cannot therefore hold that the act of the Government. 
in exempting the building from the operation of the Act is a judicial act, i 

The connotation of the words “ Judicial Act” has been well settled. The 
leading case on the subject is The King v. The Electricity Commissioners}, Atkin, L.J. 
(as he then was). laid -down.the-following-test. :—~--~-~ me- aereas e e 

. e 


I. (1924) 1‘K.B. 171. 
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-i2 “Wherever any body of persons having legal authority to determine questions affecting-therighis 
of subjects and having, the duty to act judicially,-act in excess of their legal authority they are subject 
.to the controlling, jurisdiction. of the King’s Bench Division cxercised in these writs.” 

. This passage was accepted as laying down the correct law on the subject and 
was followed in innumerable decisions. Slesser, L.J., in The King v. London County 
. Council, separated the four conditions laid down by Atkin, L.J. and expressed 
the view that the existence of each was necessary to determine the nature of the 
act in question. The Supreme Court of India accepted the analysis of Slesser, Le J., 
sin Province of Bombay v.- Khushaldas?. Therefore one of the necessary conditions, 
the existence whereof will clothe an act with a judicial character, is that the Tribunal 
‘concerned shall have the duty to ‘act judicially. Elaborating this aspect Kania, 
‘C.J., made the following -observations at page 226 : E 

* It seems to me that the true position is that when the law under which the authority is making 
:& decision, itself requires a judicial approach, the decision will be quasi-judicial. Prescribed forms 
-of procedure are not necessary to make an inquiry judicial, provided in coming:to the decision the 
‘well-recognised principles of approach are required to be followed. In my opinion the conditions 
‘laid -down by Slesser; L.J., in his judgment 'correctly-bring out the distinction between a ' judicial 
‘or quasi-judicial decision on the one hand and. a ministerial decision on the other.” i 
Can it therefore be said that in the instant case the Act or the Rules made 

-thereunder indicate that the Government should follow the well-recognised princi- 
‘ples of judicial approach in exercising the power under section 13 of the Act? I do 
‘not find any indications to.that effect. Indeed, as I have already stated, an un- 
qualified power of exemption was conferred on the Government, to be exercised 
‘by“them*in their discretion. ^I therefore hold that the order of the Government 


‘exempting the house in question is not a judicial act. 


e. Even so, it was argued that the -order in question: affected the fundamental 

right of the petitioner under.Article 14. of the Constitution of India. But this 

question was covered by authority of.a Bench decision which is.binding on me: 

-Rajamannar, C.J. and-Venkatarama Ayyar, J., held in W.P. No. 132 of 1951 “that 

‘the Government in exempting.a house.have not violated any of the fundamental 

. rights of the petitioner therein. The learned Judges said: — . E Te Se i 
“We are unable to see what fundamental right of the petitioner has been violated: | Admittedly, 


‘the petitioner has no fundamental right to remain in possession of the building for all time. What- 
-ever riglits he now urges in his support are rights conferred by the very Act, and the Government 
‘Has purported to pass the order only under one of the sectians of the same Act. SA 
Article 14. of the' Constitution cannot be invoked in support of the petitioner. There is no viò- 
ation ‘of 'the principle of equality before thé law. Logically the contention of the petitioner must 
‘lead to the position that either every building must be exempted, or no building should be exempted, 
. —an absurd conclusion.” "e uM ; . - : 
"The learned Judges therefore stated ih clear and unambiguous terms that no funda-. 
mental rights of the petitioner in that case were violated by the order made under 
‘section 13, of the Act. I should have thought that this judgment being that of a 
Bench was binding on me and no further arguments would be addressed. , But 
elaborate arguments were advanced in support of the contention that in the circum- 
` -gtancés of the case I am not bound by the Bench decision. More in respect to thè 
arguments advanced. than to clear any doubt that exists, I shall proceed to deal 
"with the point.raised. Bes Rod ke d 2 f 
. _-Salmond on Jurisprudence states that the following classes of decisions .are 
- recognised by English law as absolutely authoritative : E E 
- t (1):Every Court is absolütely.bound by the decisions of all Courts superior to itself: -A:Court 
' of. first instance cannot- question a decision. of the:Court of Appeal, nor.can the Court of Appeal 
refuse to follow the judgments of the House of Lords, . , xs 
-.,, (2). The: House: of Lords is absolutely. bound, by its own decisions. A decision of this House 
-once given upon a point of law is conclusive upon this House afterwards, and it is impossible to raise 
that question-again-as if it was res integra and could be re-argued, and so the House to be asked 
“to reverse its own decision. DE SV : i 
''" (3) The Court of Appeal is, it would séem,' absolutely bound by its own decisions and by 
. those of older Courts of co-ordinate authority; for example, the Court of Exchequer Chamber. 
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.. In all other cases save these three, it would seem that the authority of precedents is merely condi-, 
tional. It is to be noticed, however, that the force of a decision depends not merely on the Court.by 
which it is given but also on the Court in which it is cited. Its authority may be absolute in one 
Court, and merely conditional in another. A decision of the Court of Appeal is absolutely binding: 


on a Court of first instance but is only conditionally binding upon tbe House of Lords." i 


This passage, if I may say so, accurately represents the procedure followed 
in British Courts. I do not see how the rules stated above help the petitióner's 
cage. The first principle laid down directly applies to the present case. The Divi-- 
sional Bench decided the case as an appellate Tribunal. Sitting as a Court of first. 
instance I am bound by that judgment. Nor does the decision in Young v. Bristol 
Aeroplane Co., Lid.*, lay down any new principle. Lord Greene, M.R.,' after 
considering the case-law on the subject summarised the law as follows : 


* On a careful examination of the whole matter we have come to the clear conclusion that this: 
Court is bound to follow previous decisions of its own as well as those of Courts of co-ordinate juris- 
dictiofl. The only exceptions to this rule (two of them apparent only) are those already mentioned 
which for convenience we here summarise : (i) the Court is entitled and bound to decide which of 
two conflicting decisions of its own it will follow. (ii) The court is bound to refuse to follow a.decision. 
of its own which, though not expressly overruled, cannot in its opinion stand with a decision of the 
House of Lords. (iii) The Court is not bound to follow a decision of its own if it is satisfied that the 
decision was given fe incuriam ". 

Learned Counsel relying upon this passage argued that I should refuse to follow 
the Bench decision on the ground that the opinion expressed is inconsistent with the 
observations made by the Supreme Court in connection with a different matter. 
The passage cited applied only to Courts of co-ordinate jurisdiction but not to: 
a case of a decision of a Bench in exercise of appellate jurisdiction in its application 
to a case before a single Judge disposing of it as a Court of first instance. These 
rules may be applied to.decisions of two different Benches of this High Court made. 
in exercise of their appellate jurisdiction. The practice obtaining in our Court. 
has been incorporated by Leach, C:J., in Seshamma v. JNarasimharao?. At page 
474, the learned Chief Justice observed : `. i tg 

* While a Judge of the High Court sitting alone is not bourid on a question of law by the decision: 
of another Judge sitting alone, this principle goes no further. The Division Bench is the final Court. 
of appeal in an Indian High:Court, unless the case is referred to a Full Bench, and one Division Bench 
should regard itself bound by the decision of another Division Bench on a question of law. In England 
where there is the Court of Appeal, Divisional Courts follow the decisions of other Divisional Courts. 
on the grounds of judicial comity . . . Ifa Division Bench does not accept as correct the decision 
on a question, of law of another Division Bench the only right and proper course to adopt is to:refer- 
the matter to'a Full Bench, for which the rules of this Court provide. If this course is not adopted, 
the Courts subordinate to the High Court are left without guidance. Apart from the impropriety 
of an appellate Bench refusing to regard itself'bound-by. a previous decision on a question of law of 
an appellate Bench of equal strength and the difficulty placed in the way of subordinate courts admi- 
nistering justice, there are the additional factors of the loss of money and the waste of judicial time.” 


This judgment, if I may say so with respect, lays down the salutary rules of practice 
to’ be followed. In Manilal v. Venkatathalapathy?, Leach, C.J., again made the 
following observations at page 97 : : 
“A Judge has, of course, always the right of expressing his own opinion and indicating that he- 
is not in agreement with an authority binding on him, but he is nevertheless in duty bound to follow: 
itas the Full Bench of this Court which decided Seshamma v: Narasimha Rao?, had occasion to point.. 
The fact that a Judge thinks that some-argument has been overlooked in a.judgment binding on him 
is no reason for refusing to follow it.” \ ` E "el 
I am not therefore prepared on the English authorities cited and on the arguments. 
advanced, to depart from the well-recognised practice and the salutary conventions. 
established in this Court. IfIdid, I would be introducing only confusion and. 
uncertainty and put the subordinate judiciary in a very unenviable position. 1 
would therefore unreservedly follow the procedure obtaining in our Court which 
is supported by principle and found satisfactory in practice. A single Judge is 
bound by a decision of a Divisional Bench exercising appellate jurisdiction. If 
there: is a conflict of Bench decisions, he should refer the case to a Bench of two 
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Judges who may refer it to a Full Bench. A single Judge cannot differ from a Bivi- 
sional Bench unless a Full Bench or, the Supreme Court overruled that decision 
specifically or laid down a different law on the same point. But he cannot ignore 
a Bench decision, as I am asked to do, on the ground that some observations of the 
Supreme Court made in a different context might indicate a different line of reason- 
ing. A Divisional Bench must ordinarily respect another Divisional Bench “of 
co-ordinate jurisdiction ; but if it differs, the case should be referred to a Full Bench. 

1s procedure would avoid unnecessary conflict and confusion that otherwise 
would prevail. I therefore follow the Bench decision and hold that no fundamental 
rights of the petitioner were violated in this case. 


But it was contended that the Bench decision- should be confined only to the 
Point decided and that the learned Judges did not purport to decide whether section ` 
13.or the ordér made thereunder affected the fundamental right of the petitioner 
under Article-1g (1) (f) of the Constitution of India. But in my view this argufnent 
also is not open to the petitioner in view of the Bench decision. ' In the second 
paragraph of the, judgment, the learned Judges dealt generally with the question 


F 


. Whether any fundamental right of the petitioner has been violated and they held 
that the petitioner has no fundamental right to remain in possession for al! time and 
the rights he claimed were only rights conferred under the Act. In the.third para- 
graph they dealt specifically with the right claimed under Article 14 of the Consti- 
tution. , It is therefore not.correct to state that the learned Judges did not deal 
with the petitioner's right under Article I9 of the Constitution. 


* | Ás'the arguments were advanced at sorne length, I shall also express my view 
on the subject. It was contended that under the Act the petitioner has acquired 
a right: to hold the property till he is dispossessed in accordance with the provisions 
of the Act and that section 13 conferring an arbitrary power on the Government 
is not á reasonable restriction on the exercise of his right in the interests of the 
general public. The relevant provisions of the Constitution read : U 


.' _ “ Article 19 (1) : All citizens shall have the right (f) to acquire, hold and dispose of property ; 
(5) ™othing in sub-clauses (d), (e) and (f) of the said clause shall affect the operation of any existing 
law in so far as it imposes, or prevent the State from making any law imposing, reasonable restrictions, 
on the exercise of any of the rights conferred by the said sub-clauses either in the interest of the 
general public or for the protection of the interests of any scheduled tribe.” 


In N: B. Khare v. State of Delhit, the provisions of clause (5) have been construed 
by the Supreme Court. Kania, C.J., observed at page 213 as follows : 


<? |" In my opinion, clause (5) must be given its full meaning. The question which the Court has 
to consider is whether the restrictions put by the impugned legislation on the exercise of the right 
are'fcasonable or not. The question whether the provisions af the Act provide reasonable safeguards 
against.the abuse of the power given to the executive authority to administer the law is not relevant 
for the true interpretation of the clause. . . . . : The, law providing reasonable®restrictions 
‘on ‘the exercise of the right conferred by Article 19 may contain substantive provisions as well as 
procedural provisions. While the reasonableness of the restrictions has to be considered with regard 


to the exercise of the right. it does not necessarily exclude from the consideration of the Court the 
‘Question of reasonableness of the procedural part of the law.’ 


In State. of Madras v. V. G. Rao?, Patanjali Sastri, C.J., accepted the law laid 
‘down in Dr. Khare’s case and elaborated the same in the following manner : 


| “This Court had occasion in Dr. Khare’s case to define the scope of the judicial. review under 
clause (5) of Article 19 where the phrase ‘imposing reasonable restrictions on the exercise of the right’ 
also occurs, and four out of the five Judges participating in the decision expressed the view (the other 
Judge leaving the question open) that both the substantive-and the procedural aspects of the impugned 
restrictive law should be examined from the point of view of reasonableness ; that is to say, the Court 
should consider not only factors such as the duration and the extent.of the restrictions, but also the 
circumstances under which and the manner in which their imposition has been authorised. It is 
important in this context to bear in mind that the test of reasonableness, wherever prescribed, should 
be applied to each individual statute impugned, and no abstiact standard, or general patterns, ' of 
reasonableness éan be-laid down.as applicable to all:cascs. The-nature ôf the right alleged to have 
‘been, infringed, the underlying purpose. of the. restrictions. imposed, -the extent. and urgency. of the 
r. (1950) S.C.]. 328 : (4950) S.C.R. 519; - 2: (1952) S.C]. 253 : (1952) 2 M.L.J. 195: 
ALR. 1950 SiC. arr (S.C) 4 ` (1952) S.C.R. x (SG). " WM 
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evil squght ‘to be remedied thereby, the disproportion of the imposition, the prevailing conditions 
at the time, should all enter into the judicial verdict.” 

Applying these principles, can it be said that section 13 of the Act imposes unreason- 
able restrictions on the right of the petitioner to use the premises as a lessee.. , The 
contention was that section 13 is an unreasonable restriction on the petitioner’s 
right to hold a property. So stated, the argument appears plausible but ingores 
the nature of the right, the circumstances under which it was created and the under- 
lying purpose of the restriction imposed. Before the Act became law, the landlords 
and tenants were governed by the contract and the provisions of the Transfer of 
Property Act. If it was a monthly tenancy, the tenant could be asked to quit 
after notice for the prescribed period was given. But the Act evolved a scheme 
imposing restrictions on the landlord. While the main object of the Act was to 
prevent the arbitrary eviction of the tenants, it took good care to see that interests 
of thg landlords were protected within reasonable limits. A statutory tenant, 
the création of the Act, with certain rights and restrictions cannot accept the rights 
and complain of the restrictions. No question of unreasonable restriction on his 
part would arise as the statute itself created that right ““ subject to restrictions ". 
He acquired the right not to be evicted except under certain circumstances and one 
of those circumstances is when the Government exempts a particular building 
from all or particular provisions of the Act. His right to the user of the properties 
therefore is not an absolute one, but is circumscribed by the provisions of the Act 
itself. In this view I cannot hold that section 13 imposes any unreasonable restric- 
tion on the petitioner's right to use the property leased to him. 


. It was then contended that the Government exercising their power under 
Section 13 of the Act acted with mala fides; namely, to circumvent the order of the 
Civil: Court dismissing the application of the landlords -to evict the petitioner. 
There is an essential distinction between the scope of the enquiry before the Tribunals: 
constituted by the Act and the ambit of the power of the Government under section 
13 of the Act. The Tribunals are concerned only with the question whether the 
landlord has made out his case for eviction under the provisions of the Act ; but 
under section 13 the Government. may in their discretion exempt a particular build- 
ing from the operation of the Act. In exempting the building their power is not 
limited by the provisions of the Act. It is therefore incumbent upon the petitioner, 
to establish that the Government have exempted the building with the sole object 
of circumventing the orders of Court. mE 

> From the aforesaid facts, it will be seen.that the application for eviction of the 
petitioner was finally dismissed by the Small Cause Court on 10th April, 1950. But 
it appears from the records placed before me that one D. Subramanian filed Appli- 
cation No. 4455 of 1949 before the House Rent Controller for eviction of his tenant, 
the second respondent, on the ground that he wanted the premises for his own. 
Occupation. In that application there was an order of eviction. But presumably 
on an application made by the second respondent to the Government bringing to 
their notice that his petition for eviction of his tenant was dismissed, whereas the 
application filed by Subramanian for evicting him was ordered, the Government 
issued a notification exempting the house 'of Subramanian from the operation of 
sections 7 (3) and 9 of the Act. Subramanian in his turn filed an application to 
the Government bringing to their notice bis difficulties. The second respondent 
approached the Government for exempting his house from the operation of the Act. 
Having regard to the situation created, namely, that the two owners of the houses 
could not live in their own houses, the Government thought that a case had been 
made out for allowing the owners to have their houses in preference to the tenants. 
On gth September, 1950, by the same notification the G.O. exempting Subramanian’s 
house from the operation of sections 7 (3) and 9 was revoked and the second res- 
pondent’s house was exempted from the provisions of the Act.: After going through 
the entire records,.I am not satisfied: that. the petitioner has made out that the 
Government exempted the second respondent's house to circumvent the orders of 
civil Courts;-:It-is more likely that they -exercised-their undoubted" powers with 
the. bona fide intention ‘of protecting the interests of the landlords who had no other 
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houses to live in. I cannot therefore hold that the Government was actuated by 
mala fides in issuing the order. In the result the application is dismissed with costs: 
of respondents:2 to. 6. Advocate’s fee Rs. 100. f 


VPS. : ER Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
`> PRESENT :— MR, Justice Govinpa Menon AND Mn. JUSTICE PANCHAPAKESA 


AYYAR. . - 
Reku-ul-Mulk S. Abdul Wazid — — . Abpellant* 
; z V. ý% ; Ss gu e AN 4 $ mn 
R. Viswanathan and others . . r . .. Respondents. 


. * Civil Procedure Code, (V of 1908), section "13—Foreign judgments—Vitiating circumstances—Distinctior 
between judgments of. Municipal Courts and foreign Courts. ki 


e. 
There is a distinction between vitiating the judgments of Courts subordinate to one's jurisdiction 
on the grounds of suspected bias, interest, etc., and in vitiating the judgments of the foreign Courts. 
Foreign judgments are recognised by private international law only on the principle of comity 
between the nations, reciprocity, acquired rights, acquired obligations, international usage and custom, 


etc. and not as fundamental rights guaranteed by any world constitution or world courts the world 
not having reached that stage yet. ` à 


17. Errors in procedure, interest of slight nature. (like using cars of party, eating marriage dinners, 
etc.) mere suspected bias, pungent observations of Judges at hearing, a non-liberal attitude towards 
requests for constituting another Bench and not hearing the case themselves, and not granting adjourn- 
ments for engaging eminent counsel will all be inadequate: for vitiating a foreign’ judgment of a com- 


petent Court, as not affecting the jurisdiction or coming: under any other exception mentioned in 
section 13, Civil Procedure Code. `. 


.: , Appeals from the judgment, of the: Honourable Mr. Justice Rajagopalan, dated 

24th April, 1950, in C. S. No. 214-of 1944, in the Ordinary Original Civil Juris- 

diction of this Court. DN : j ; 
` The Advocate-General (V. K. Thiruvenkatachari) for Appellant. ° 


C. E. Padmanabhan of Messrs. Short, Bewes & Co., for Respondents in, O.S.A. 
No. 67 of 1950. f i XP 


Tbe Judgment of the Court was delivered by 


Panchapakesa Ayyar, J.— These are two appeals against the judgment of our 
learned brother, Rajagopalan, J., in C.,S. No. 214 of 1944 on the Original Side 
of this Court, holding that the judgment of the Mysore High Court; consisting of 
Medappa, C.J. and Balakrishnaiya and Mallappa, JJ., operated as res. judicata 
in this suit regarding the moveable properties mentioned therein, subject to proof of 

‘pecuniary or other interest of Medappa, C.J., in a Mercedes Car, belonging to 
the estate of the deceased Ramalinga, and proof of his having attempted, in October, 
1945, and the beginning of 1946, to dissuade Mr. L. S. Raju, Advocage for the 
plaintiffs, from appearing for the plaintiffs, Ramalinga’s sons, and making strong . 
and unwarranted remarks against them, which two facts, if proved, would, in the, 
opinión of our learned. brother, make Medappa, C.J., so interested in the subject- 

. matter of the suit or in the parties to-the suit as to make him disqualified: to be a 
Judge in the matter, as he would be practically judging his own cause and violating 

the principle of audi alteram partem, and make the trial coram non judice, and the judg- 
ment a nullity. Regarding the four items.of immoveables situated in Madras and 

: included in. C. S. No.. 214 of 1944, our learned brother held that there was no 
question of.applying the principle of res judicaiz under section 13, Civil Procedure 

Code, since there was no attempt,at any adjudication of the title to, those four items 

by the Mysore Courts, as three of them (included in the Bangalore City Suit) were 

Specifically excluded from the decree, on: objection being taken by the defendants 
(executors) to the inclusion of properties outside the jurisdiction of the Mysore 

Courts, and the fourth item had not been included in the Mysore suits at all. 


<- The facts may briefly be stated. V." Ramalinga, the father of the plaintiffs, was 
a resident of Bangalore in Mysore State: «He died at Bangalore on 18th December; 
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1942, He had been: extremely affectionate and - considerate towards his. wife, 
eldest son, Viswanathan, and other members of the family in the earlier stages 
and had tried to establish his eldest son, Viswanathan, in his prosperous business, 
he being worth over 20 lakhs of rupees and having influential connections and 
friends, but, it.is said that' he became, later on, disappointed with his eldest son's 
conduct and application to business, and felt himself insulted by the conduct of 
his wife, eldest son and other children, and so executed a will, dated 10th September, 
1942, some three months before his death leaving to his wife, sons, etc., only a 
comparatively paltry pittance and bequeathing almost his entire properties to 
charities claiming them all to be his self-acquired properties and therefore devisable 
by him by will. The properties were admittedly worth more than 20 lakhs and 
consisted of immoveable properties situated in Bangalore Cantonment administered 
in those days by the British Resident in Mysore and subject to his Court, but 
admittedly part of Mysore State for purposes of sovereignty though appeals from 
the Resident’s Court lay to the Privy Council till Independence and retrocession, 
in Bangalore City, within the State of Mysore, and in Hospet, Madras City and 
‘other parts of Madras State. Ramalinga appointed’ three persons as executors 
to administer his estate after his death and ‘conduct the charities he prescribed in 
the will. Those are the defendants in C. S. No. 214 of 1944. 


- Fhe executors obtained probate of the will from the District Judge, Civil 
and Military Station, Bangalore Cantonment. An appeal to the, Resident’s Court 
by the sons and daughters of Ramalinga (plaintiffs here and others), who had 
entered caveat; failed. A further appeal was preferred by them to the Privy Council. 
Before that appeal came on for hearing before the Privy Council, the Cantonment ' 
area was retroceded to His Highness the Maharajah of Mysore. The Privy: Council 
held, therefore, that they had no more jurisdiction to hear the appeal because 
Mysore had become an independent State not subject to their jurisdiction any 
more. An attempt. was made to induce them to reconsider the matter, but they 
refused, by their order dated 12th December, 1949, to reconsider the decision. 
The attempt of the plaintiffs and other members of Ramelinga’s family to get the 
appeals taken on file by the Supreme Court of India and decided there, also failed 
apparently because the Supreme Court considered that Mysore had not yet come 
within its jurisdiction by the relevant date. So the Privy Council. refused to deal 
with the appeals as it had lost its jurisdiction and the Supreme Court refused to deal 
with the appeals as it had not got jurisdiction by the relevant date:: So, the 
plaintiffs fell between two stools and remained remediless in that matter. 
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The executors applied also to this Court for probate with reference to the 
properties situated within the jurisdiction of this Court, and Chandrasekhara Aiyar, 
J., on 17th July, 1944, in O.P. No. 45 of 1944, granted probate to the executors 
regarding the properties situated within the jurisdiction of this Court. There was 
no appeal against that grant by any member of Ramalinga’s family apparently 
because the proceedings here were merely complementary to those instituted in 
the Court of the District Judge, Bangalore Cantonment, and appeals were filed in 
the Privy Council regarding the very same matter, © 


The plaintiffs here, the three sons of Ramalinga, contended that the properties 
dealt with under the will of Ramalinga were the properties of the undivided Hindu 
family, of which. he and they were members, and so could not be bequeathed under 
.the will under the Hindu Law applicable to the parties, which is admitted to be the 
same in. Mysore State as well as in Madras State. They at first instituted two suits, 
O.S. No. 56 of 1942-43 in the District Court, Bangalore and O. S. No. 60 of 1944 
in the District .Court, Bangalore Cantonment, for establishing their contention 
that the properties were joint family properties, and that the will was null and void. 
and not binding: on them, and for directing the executors (defendants 1 to 3) to 
deliver possession of the properties to them and the 4th defendant, their mother, 
and for rendering an account to them.of their dealings with the properties and, the 
profits, etc., and for.costs. The Cantonment suit, of course, comprised only the 
-moveables and immoveables of Ramalinga situated within thé Bangalore Cantonment 

8 . 


58 - THE MADRAS LAW JOURNAL REPORTS. : [1953 


limits. The Bangalore City suit comprised not only the moveables and immoveables 
situated in Mysore State, but also the moveables and immoveables of Ramalinga 
situated in Madras State with the exception of one item of immoveable property.. On 
objection being taken by the executors-defendants that the Bangalore City Court 
had no jurisdiction over the moveables and immoveablés situated in Madras State, 
the plaintiffs filed C. S. No. 214 of 1944 in this Court, regarding the moveables and 
immoveables situated in Madras State, for the same reliefs. These moveables consist 
of sugar shares, Oriental Assurance Company's shares, etc., valued at 4 to 6 lakhs 
now, and of all four items of immoveable properties (one of which has been con- 
verted into'cash subsequently) worth some four lakhs. The trial of the Madras 
suit was deferred until the completion of the trial of the suits in Bangalore City and 
Bangalore Cantonment, as the same witnesses and documents would obviously 
be required in all the three suits." Before the Cantonment suit was ready for trial; 
the retrocession intervened. So, both the Cantonment and the Bangalore, City 
suits were tried by the same Judge, Mr. Ramakrishna Iyengar, the Bangalore City. 
suit being renumbered as O:S. No. 61-A of 1947. They were disposed of by him 
‘by a single judgment, though, of course, there were separate 'décrees in each of 
these suits. The District Judge; Mr. Ramakrishna Iyengar, accepted the plaintiff's 
‘case and decreed both the suits, on 5th December, 1947, but excluded the four items 
of immoveable properties situated in Madras State from the scope of his decree, 
obviously because of the rule of private international law that a Court has.no 
jurisdiction to entertain an action for the determination of the title to or the right to 
the possession of any.immoveable property situated outside its jurisdiction (men-. 
tioned by Dicey as rules 20 and 66 in his book, Conflict of Laws). : 


The exécutors-defendants in both the suits appealed to’ the Mysore High 
Court against both the decrees. The appeal against the ‘Cantonment suit was 
numbered as R. A. No. 104 and the appeal against the Bangalore City suit was 
numbered as R. A. No. 109 of 1947-48 on the file of the Mysore High Court. "These 
two appeals were consolidated, and heard, in the first instance, by a Bench of the 
Mysore High Court, consisting of Balakrishnaiya and Kandaswami Pillai, JJ. 
Before the appeals were heard, the plaintiffs-respondents applied to the Mysore 
High Court, in I. A. No. 6, for a stay of the hearing of thé appeal, till the disposal 
of the appeals to the Privy Council against the grant of the probate. That prayer . 
‘was not granted, though I. A; No. 6 itself was formally dismissed only on 15th 
March, 1949, after the appeals before the Division Bench were heard. The plaintiffs- 
respondents filed also I. A: No. 8 to record a compromise, which had, according to 
them, been arrived. at between them and the appellants. That application also 
wás.dismissed on 15th March, 1949. On 2nd April, 1949, the Bench of the Mysore 
High Court delivered its judgment in the two appeals. Kandaswami Pillai, Jó 
held that the decrees of the District Judge in favour of the plaintiffs should be 
confirmed while Balakrishnaiya, J., held that the appeals should be allowed and 
‘the two suits dismissed. Balakrishnaiya, J., the senior judge directed, under 
section 15 (3) of the Mysore High Court Act, as follows: ,' f : 
“Since a difference of opinion is expressed by.my learned colleague on material questions involved 
in the appeals, these appeals are referred to a Full Bench for decision under section 15 (3) of the High 
Court Act.” v f Vadit à ' , 
A Full Bench of the Mysore High Court had; therefore, to‘ be constituted to 
hear the matter in law and on the facts. The plaintiffs strongly objected to the 
Full Bench being constituted of Medappa, C.J., Balakrishnaiya, J., and Mallappa, J:, ` 
às proposed, on various grounds. -Mallappa, J., was not objected to on any specific 
ground carrying conviction even to the plaintiffs themselves, and, so, the objection td 
^is sitting in’ the Full Bench was eventually dropped. Balakrishnaiya, J., was 
objected tó as having already formed an opinion against the plaintiffs’ contentions 
in the case.and delivered judgment against them in the Bench decision, and therefore 
unfit to sition the Full Bench which had to consider not merely the law but also the Very 
facts on which he had come to'a definite conclusion. against the plaintiffs, but no 
interest or bias or partiality or misconduct was alleged against him. Medappa, C.J. 
was óbjected to on the ground that he had heard the applicatién for probate?of 
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Ramalinga’s will when he was District Judge of Bangalore Cantonment, and had 
formed an opinion against the plaintiffs’ contentions and overruled their contention 
that the will had been brought about by undue influence on Ramalinga by two 
‘enemies of theirs, converting Ramalinga’s expressed original intention to bequeath 
at least 3/4ths of his properties to his wife and children into a decision to practically 
cut them off with a pittance. It was also alleged that Medappa, C.J., was unfit 
to sit on the Full Bench, because he and his wife and children had, during the pro- 
batt proceedings in the Cantonment in 1943 and subsequently (till 1945, when the 
.car was sold) been using the Mercedes car of Ramalinga’s estate for going to Court, 
school, etc., practically as if the car belonged to him, and had thus a strong reason 
for favouring the executors who had allowed him the use of the car, and also because, 
in October 1945 and the beginning of 1946, he had attempted to dissuade Mr. 
L.S. Raju, the plaintiffs’ Counsel, from appearing for them, and. had made strong 
‘and unwarranted remarks to him against them. The plaintiffs filed I. A. No. 14 
for a re-constitution ‘of thé Bench on the above grounds. That petition was dis- 
missed, and a Full Bench was constituted of these three learned Judges alone. The 
attempt of the plaintiffs to move the Government of Mysore to change the consti- 
tution of the Full Bench, and to constitute another Full Bench consisting of ad foc 
Judges, if necessary, also failed. Kn s 


The plaintiffs next asked for an atljournment of the hearing of the appeals 
in I. A. No. 15, so that, they might get Sir Alladi Krishnaswami Ayyar, who was 
then said to be in Delhi and: could not appear at the hearing, or Sri Sarat Chandra 
Bose who.was intended to be briefed, failing Sir Alladi Krishnaswami Ayyar. 
Neither of these eminent Counsel had requested the Court for an adjournment.’ 
I. A. No. 15 was rejected on 20th July, 1949, by the learned Chief Justice.» I.A. No. 
i6 was then filed by the plaintiffs for another adjournment. All the three Judges 
of the Full Bench heard it. In that very application, the plaintiffs had objected 
at first to the presence of every one of the three Judges on the Full Bench. At the 
time of the hearing, they withdrew their objection to Mallappa, J., being on the Full 
Bench, but persisted in their objections to the presence of the other two learned. 
Judges. The three learned Judges overruled the objections of the plaintiffs and 
dismissed I. A, No. 16. Thereupon the Counsel for the plaintiffs asked for per- 
mission to withdraw from their appearance. That request also was rejected. All 
the same, when the two appeals were heard by the Full Bench, on 27th July, 1949, 
the plaintiffs and their Counsel did not participate in the hearing of the appeals. 
"The appeals were thus virtually heard ex parte, and the judgment of the Full Bench 
in the appeals was delivered, by Mallappa, J., on 29th July, 1949, allowing both 
he appeals of the executors and dismissing both the suits of the plaintiffs. The other 
two Judges concurred with him. The plaintiffs then filed I. A. Nos. 49, 50, 61 
and 62 fof reviewing the judgment of the Full Bench and for setting it aside on 
various grounds. All those petitions were heard by the same Full Bench and were 
dismissed.: That marks the termination of the proceedings in Mysore State. 


In C. S. No. 214 of 1944, the judgment of the above Full Bench was contended, 
by the executors’ Counsel, to' operate as res judicata and to be conclusive under 
section 13, Civil Procedure Code, regarding the properties comprised in this suit, and 
to preclude the contention of the plaintiffs, that they were ancestral ‘properties, 
from being gone into- by. this Court. It is on this preliminary issue, regarding - 
mes judicata under section 13, that Rajagopalan, J., delivered the judgment which 
is in appeal before us. The plaintiffs who seem to have succeeded more than thé 
defendants, under the decision on this issue, have filed O.S.A. No. 84 of 1950, con- 
tending that Rajagopalan, J., ought not ‘to have restricted the scope of the enquiry 
into proof of bias, interest, partiality, misconduct, etc., vitiating the judgment 
of the-Full Bench regarding the moveables, to actual proof of bias, partiality, etc., 
or probable proof thereof, but should have acted on several well-known decisions of 
the House of Lords, the Privy Council, and our High Courts, that a mere suspicion 
of partiality, bias, or misconduct on the part of the Judge by a party would be enough, 
and ought-to‘have at least allowed the plaintiffs full scope for proving every one of 
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their allegations of partiality, bias, misconduét, pre-formed opinion, etc., against 
Medappa, C.J., and of pre-formed opinion against Balakrishnaiya, J..O.S..A. No. 
67 of 1950 has.been filed by the defendants-executors and is against the exclusion 
of the immoveable properties from the scope of res judicata in Rajagopalan J.’s order, 
and against the enquiry directed regarding the proof of interest, and bias by proof. 
of possession of the estate Mercedes car by Medappa, C.J., and his asking the plaintiffs’. 
Counsel Mr. Raju to withdraw from his appearance for the plaintiffs in the Bangalore 
suit and making allegations to him against the plaintiffs, it was urged that, uneler 
private international law, the contention of the plaintiffs regarding even the 
immoveable properties could not be gone into as the finding of the Full Bench of 
the Mysore High Court that all the properties of Ramalinga were his self-acquired 
properties would be conclusive under section 13, Civil Procedure Code, as it related 
to a matter directly adjudicated upon between the same parties and would not be 
affected by, any of the exceptions and as the enquiry regarding the use of the motor: 
car and the alleged attempt by Medappa, C.J., to dissuade Mr. L. S. Raju from: 
appearing for the plaintiffs and the allegations to him against the plaintiffs would- 
be inexpedient and unwarranted under the rules of private international law,, 
though permissible, if alleged against a Subordinate Judge, under the municipal 
law of a State. "s 


So, these appeals raise very important questions of private international 
law: which, require careful consideration. Before proceeding further we may state 
a few well-settled principles of private international law. As observed by Wolff, 
in his Private International Law, 1945 Edition, the recognition of foreign judgments 
and their enforcement is an important problem arising in international intercourse’ 
by reason of the extensive foreign trade between a country and foreign countries in 
these days, and the judgments obtained by merchants of one country in respect of 
their debts and claims, in foreign Courts and also because of world war 1 and 2 
having made millions of people migrate from their home country to:other countries 
like the vast migrations from Pakistan to India and vice versa after partition; and the 
migrations of the Jews, Poles, etc., from their home lands and the need to recognise: 
various foreign judgments got by these unfortunate persons. As Wolff observes, 
it is impossible to recognise all judgments of all Courts in any country all over the 
world, despite its manifest advantages, as the- disadvantages àre equally manifest 


in So'unrestricted a recognition. In his own words : 


-“ It is not advisable to trust every Court in the world to administer justice irreproachably. Bri- 
- bery of Judges may have become so rare as to reduce this risk to a minimum ; but in some countries. 
unsatisfactoty legal education, appointment of Judges from political motives, and the influence which 
the State or some powerful criminal organization within the State brings to bear on the Judges are 
considerable obstacles to a universal recognition of judgments. Further, even where there is no 
danger of any kind of corruption of Courts, differences between two countries in theiréundamental 
attitude to questions of morality or public policy must often make the recognition of some individual 
judgments seem undesirable. Finally, general recognition might result in grave injustice where the 
same relationship was regarded differently by the Courts of two countries, as in cases of marriage, 
divorce, inheritance, etc." ' : ; 


5 


The extent to which foreign judgments will be recognised as conclusive in 


India has been clearly stated in section 13, Civil Procedure Code, which runs 
as follows.: ; E 


“A foreign judgment shall be conclusive as to any matter thereby directly adjudicated upon 
between the same parties or between parties under whom they or any of them claim, litigating under 
the. same title, except— - à eae i . 


(a) where it has not been pronounced by a Court of compctent jurisdiction ; 
(b) where it bas not been giveh on the merits of the case ; 


(c) where it appears on the face of the proceedings to be founded on an incorrect view of inter- 
national law or a refusal to recognise the law of British India in cases in which such Jaw is applicable ;- 


(d) | where the proceedings in which the judgment was, obtained: are opposed to natural justice ; 
oe (e) lwhere it has been obtained by fraud; . i ] 


i . e. i 
CF): where it sustains acclaim founded on-a. breach of any law in force in'British India.^*- 
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Needless to say, section 13, ‘Civil Procedure Code, is based on well-known 
decisions of the House of Lords, Privy Council and other Courts in England.and 
abroad, and the High Courts in India. Though, after the coming into force of 
‘the Constitution of India on 26th January, 1950, and the Independence of India 
and the severance of India’s dependence on the King of England and the Privy 
-Council, the rulings of the Privy Council are not legally binding on Courts in India, 
they are treated with very great respect, as held by the Federal Court and the 
‘Supreme Court and various High Courts including our own see the Bench decision 
in Lakshmi Narsa Reddi v. Official Receiver, Sree Films, Ltd.. That is why Counsel 
‘on both sides have profusely quoted from English ‘rulings and text-books, Indian 
rulings being few, as India was not having this question of foreign judgments frequently 
till she became independent in 1947. We may add that the qualities required in 
Judges, and regarding a Court of competent jurisdiction. and rules of natural justice, 
and what constitutes fraud and the effect of fraud on judgments, do not differ 
‘appreciably in English law and the law of the Indian Republic. The Constitution 
of India accords the same recognition to foreign judgments as section 13, Civil 
-Procedure Code, does, and has not altered the law of India in this respect. We may 
igo further and say that even under the immemorial Hindu Law the views held 
regarding the qualities required in Judges and judgments and the views about 
natural justice were much the same as held in Indian Courts now, and judgments 
‘were held to be null and void in cases of proved perjury, bribery and HO and also 
"where the party was not given an opportunity to be heard. ~ 


. We shall now state the well-settled principles of private international law 
regarding the recognition of judgments and the application of section 13,to them, 
and discuss.the merits of the contentions. in these;appeals. - A “ foreign judgment ^ 
has been defined by the Privy Council in Brijlal v. Govindram?, confirming the view 
expressed by Beaumont, C.J. and Weston, J., in the Bench decision of the Bombay 
High Court reported in Brijlal v: Govindram?, the Privy Council decision being given 

on appeal The Privy Council has said that the expression ‘ foreign judgment? 
must be understood to mean ‘ an adjudication by a foreign Court upon the matter 
before it,’ and has added that it would be quite impracticable to hold that a foreign 
judgment means a statement by a foreign Judge of the reasons for his order, since, 
if that were the meaning of the judgment, section 13, Civil Procedure Code, "would 
not apply to an order where no reasons were given. Its clear to us that the Full 
Bench judgment is a foreign judgment, as mentioned in section 13 within the defi- 
nition accepted by the Privy Council. The phrase ‘ directly adjudicated: upon 
‘between the same parties’ in section 13 also admits of little difficulty. It is clear 
from the Full. Bench judgment that ‘all the properties included in G.S. No. 214, of 
1944 and the properties in Mysore ‘State, including the Bangalore Cantonment, 
were directly adjudicated upon, except the four items of immoveable properties 
included in this suit, regarding which there was no direct adjudication at all. We 
‘cannot agree with the learned Advocate-General, who appeared for the executors- 
appellants in O.S.A. No. 67 of 1950, that simply because all the properties of Rama- 
linga, moveable and immoveable, were held by the Full Bench to be the self-acquired 
properties of Ramalinga, and no exception was made, there was an adjudication 
that these four items of immovedble properties, which were not covered by the 
decree of the trial Court, Bench Court or Full Bench, would be'a matter directly 
adjudicated upon. When there was no decree at all regarding them, there cannot 
be any ‘adjudication. Besides, Dicey, Wolff and other authorities on private inter- 
national law are emphatic that a municipal Court of a country has no jurisdiction 
to entertain an action for the determination of the title to or the right to the possession 
of immoveables situated in foreign, lands. The exception that where a municipal 
Court has jurisdiction to entertain a’ suit for, administering an estate or trust and 
the property includes moveables or ‘irnmoveables situated abroad, the municipal 
Court may have Jum Te HO ae er aie I O of title to the-foreign irmove- 

I. (1951) 1 MLJ. 488 at 492 : LL.R. (1952) ALR. 1947 P.C. 192 (P.C.). 


Mad. I.L L.R. ( (1943) Bom. 366 : AJ.R. 1943 
2. (oi) 2 ML J. 498: L.R. 74 L.A. 303: Bom. 201. ' 
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ables for purposes of the administration, mentioned as an exception to raje 20 
by Dicey, and relied on by the learned Advocate-General, will have no application 
to this case for three reasons. First of all, the trial Court's decision and the decision 
` of the Bench and the Full Bench in these cases were not in administration suits or 
proceedings, but in regular suits for recovery of properties from the executors, 
claiming them to be ancestral properties not devisable by Ramalinga by will. 
Secondly, there was no decree or adjudication regarding these four items, one of them. 
not being included in the suits at all, and the other three being omitted from «he 
decree after objection was taken to jurisdiction. Thirdly, the learned Advocate- 
General had to confess that there was no direct decision in his favour. The decisions. 
relied on by the learned Advocate-General, namely, In re Piercy1, In re Holles? 
and In re Duke of Wellington®, will not prove. the point raised by the appellants in 
O.S.A. No. 67 of 1950, as, though the lands in those cases were situated in Italy, , 
Canada (Ontario) and Spain, the jurisdiction was assumed by the Courts in, Eng- 
land and the party submitted to their jurisdiction and there was no consideration 
or recognition of a foreign judgment and its applicability to lands in England at all, Besides, 
as already. mentioned, the lands were covered by the decree in those cases, and were 
not left out of the decrees, as in our case, expressly owing to want of jurisdiction. In 
In re Ross‘, it has been held that the ler loci: (local law) or lex situs (law of country 
where the lands are situated) will govern immoveables, though the law of domicile 
will govern moveables. That is also the view taken in India, as in all civilised 
countries : see Khur Singh v. Achar Khasia”. It follows, therefore, that Rajagopalan 
‘J.’s judgment holding that res judicata did not operate by virtue of the Full Bench 
judgment of the Mysare High Court regarding the four immoveables was right, 
: and must be confirmed, and the appeal, O.S.A. No. 67 of 1950, dismissed, regarding 
that mátter. We may add that the clause “the matter directly adjudicated upon? 
in ‘section 13, Civil Procedure Code, is narrower than the clause “the matter 
directly and substantially in issue” in,section 11. vm Me a 
We now come to the contention of the learned Advocate-General, in O.S.A, 
No. 67 of 1950, that Rajagopalan, J., was not justified in ordering. any enquiry 
regarding the motor car allegation or-the alleged attempt to dissuade Mr. L. S, 
Raju from appearing for the plaintiffs, and the contention of Mr. Padmanabha 
Mudaliar in O.S.A. No. 84 of 1950, that Rajagapalan, J., should have ignored the 
Full.Bench-judgment in toto regarding the moveables also or, at least, directed a full 
and unrestricted enquiry into all allegations of interest, bias, partiality, misconduct, 
preconceived notions, and errors in procedure, on the part.of Medappa, C.J. and 
-Balakrishnayya, J., who took part in the Full Bench. The scope of an enquiry 
into a foreign judgment, for holding it not to be conclusive, has been laid down in 
the exceptions to section. 13, Civil Procedure Code, which will.be conclusive in 
the matter, as can be inferred from the judgment of the Privy Council in, Brijlal v. 
Govindram*. Dicey and Wolff also expressly say that the foreign judgment of a 
Court of competent jurisdiction regarding moveables will be conclusive unless it is 
vitiated by fraud, or, is opposed to fundamental principles of natural justice, as, 
for example, by want of due notice to the party affected thereby, or denial of an 
opportunity to a party of presenting his case to the Court (under which last heading 
‘the alleged attempt of Medappa, G.J., to dissuade Mr. L. S. Raju, if proved, will 
fall). Dicey says that the fraud'invalidating a foreign judgment may be either 
fraud on the part of the party in whose favour the judgment is given (as by bribing 
the Judge to give a decision in his favour, misleading the Judge into giving a deci- 
sion in his favour, by proved.false evidence, etc.), or fraud on the part of the Court 
pronouncing the judgment (as, for example, by writing a judgment before hearing 
the parties and delivering that judgment after hearing the parties.and pretending 
that it was written only after hearing the parties, or taking a bribe for delivering 
a corrupt and untenable decision in favour of a party). ` 
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Dicey says : E 

“ There are two rules relating to these. matters which have to be borne in mind and the joint 
operation of which gives rise to difficulty. First of all, there is the ruie, which is perfectly well esta- 
blished and well known, that a party to an action can impeach the judgment in it for fraud. Whether 
it is the judgment of an English Court or of a foreign Court does not matter; using general language, 
that is d general proposition, unconditional and undisputed. Another general proposition which, speaking 
in equally general language, is perfectly well settled is, that when you bring an action on a foreign 
judgment, you cannot go into the merits which have been tried in the foreign Court.” 


* Relying on the ruling in Abouloof v. Oppenheimer! and Vadala v. Lawes? he says 
that in cases of fraud bringing about a foreign judgment, the municipal Court will 
have to go into the very facts which were investigated and which were in issue 
in the foreign Court. Mr. Padmanabha Mudaliar, for the appellants in O.S.A. 
No. 84 of:1950, urged before us that the Full Bench judgment was already prepared 
and was ready before the hearing before it began, and was delivered after the hearing, 
fraudtlently pretending that it had been prepared only after the hearing, and, so, 
was vitiated by fraud and should be treated as null and void and as not operating 
as res judicata even regarding the moveables. The learned Advocate-General urged 
before us that this point was not raised before Rajagopalan, J., and so should not 
be allowed to be raised before us. We agree. The only thing urged by the plaintiffs, 
éven according to Mr. Padmanabha Mudaliar, in their affidavit dated 28th 
January, 1950, before Rajagopalan, J., was the following passage in the affidavit : . 

* One othér feature which makes his! judgment unacceptable is that, within 24 hours of the 

closing of arguments in the case I refused to appear or to'be represented by Counsel, he pronounces , 
judgment ona complicated matter and accounts, requiring days of labarious study and research, thus 
giving room for suspicion that the judgment was a foregone conclusion, and that the Full Bench 
hearing was a farce. Memorials against such an unjudicial performance have been forwarded to the 
authorities concerned and we are awaiting their decision and action. In these circumstances, which 
I beg leave of Court to prove by evidence, the said Full Bénch judgment is a nullity and the rights of 
the parties said to have been acquired thereunder are equally null and void." 
‘It is clear to us that that’ passage only mentioned a preconceived opinion by the 
Judges, and that it has not actually covered the point of fraud now raised before us, 
which is much wider and would have been stated in that form had that been the 
contention relied on, especially seeing that Dicey’s rule would have covered it and 
invalidated the judgment. Section 13 (d), Civil Procedure Code, also invalidating 
it, as the proceedings, in which the judgment was obtained, would then be clearly 
opposed to natural justice. : So, we cannot allow the plaintiff-appellants to raise 
this point before us, and reject this argument, though, we agree that fraud, if alleged 
and proved, will, indeed, vitiate every judgment, as held by.the House of Lords 
in Castrigue v. Imrie? and. accepted by all Courts and those book writers. 


The next argument of Mr. Padmanabha Mudaliar, for the plaintiffe-appellants 
was that, gs per the ruling in Pemberton v. Hughes* a foreign judgment would only 
be recognised and acted upon in England, notwithstanding any irregularity 
of procedure under the local law, provided the foreign Court had jurisdiction over 
the subject-matter and over the persons brought before it and the proceedings did 
not offend against English i views of substantial justice. He urged that the clause 

* opposed to natural justice ’ in section 13 (d) would also mean ‘ opposed to notions of 
justice entertained in this Court? He then relied on the rulingsin The King v. Sussex 
Justices.: Ex parte Mecarthy®, The King v. Essex Justice : Ex parte Perkins, Rex v. 
Divine : Ex parte Walton? and "The King v. Salford Assessment Committee : Ex parte Ogden? 
and urged that, as per those rulings, justice must not only be done, but must also seem 
to be done, and that a mere apprehension in the minds of the parties that the decision 
would not be delivered by a Judge impartially, and without bias or partiality, 
is enough to vitiate a judgment delivered by such a Judge, especially when the 
party. had protested before the Judge himself, as here, against his hearing the case, 
and that, therefore, the Full Bench judgment of the Mysore High Court would be 
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null and void and would not operate as res judicata even regarding the moveables, 
and that even proof of thé alleged acts of bias, partiality, misconduct, preconceived 
notion, etc., would be unnecessary in such a case. We cannot agree. : The rulings 
relied on by him are all rulings of a municipal Court about Courts ‘subordinate to it, and 
simply vitiated the rulings of subordinate Courts, and not any foreign judgments. The 
learned Advocate-General rightly urged that there is a distinction in this matter 
between vitiating the judgments of Courts subordinate to one’s jurisdiction on the grounds 
of suspected bias; interest, etc., and in vitiating the judgments of foreign Courts. * As 
he urged, foreign jud-ments are recognised by private international law only on 
the principle-of comity between the nations, reciprocity, acquired rights, acquired obligations, 
international usage and custom, 'etc.; and not as fundamental rights guaranteed by any world 
Constitution or world Court, the ‘world not having reached that stage yet. That is 
why, as already noticed the Privy Council in Brjlal v. Govindram!, agreeing with the 
Bombay High Court, held thata foreign. judgment of 'a:.competent Court, notfalling 
within the. exceptions to section 13, Civil Procedure Code, would be conclusive; even 
if it gave no reasons for the judgment, which, of course, would be unthinkable in the 
case of Courts:subordimate to the High Court or Privy Council. "That is.also why 
the Privy Council and the Bombay High Court held in that case an Indian Court 
cannot go into the question of the misconduct of arbitrators appointed by a foreign 
Court, by allowing unauthorised persons to approach them and discuss the merits 
of the arbitration matter:with them, to be not vitiating the foreign judgment, as it 
did.not go to the jurisdiction, of the foreign Court. Needless to say, the decision 
would have been different if the misconduct was of arbitrators appointed by a 
Court subordinate to the municipal Courts, and not by a foreign Court, though 
in Eckersley v. The Mersey Docks and Harbour Board? it was held that the rule which 
applies to a Judge or othef person holding judicial office, namely, that he ought not 
to hear cases in which he might be suspected of a bias in favour, of one of the parties 
does not apply to an arbitrator named in a contract, to whom both of the parties 
have agreed to refer disputes which might arise between them under it. The view 
ofthe Bombay High Court and the Privy Council in Brijlal v. Gosindrami-in the 
case of a foreign. judgment, is.in favour.of the executors, and precludes, in our 
opinion, an enquiry into mere bias, interest, etc., of the Judges in a foreign judgment. . 
. The learned Advocate-General.urged that it is neither expedient nor proper 
to apply to judgments of foreign Courts, which may be Courts of U. S. As; 
United Kingdom, U. S. S.R., or other powerful. foreign.country, in future 
(and-not:merely of nearby ‘Mysore, Pudukkottai, Indore or Bikaner, now 
part of India), now that India-has - attained independence and.is having ambas- 
sadors in those countries and close relations with them, and that, therefore, any 
principle invalidating foreign judgments not warranted by specific rulings or by autho- 
-iitative text-book writers like Dicey and Wolff, and merely ‘resting onean alleged 
bias, partiality, pre-conceived opinion, | procedural irregularity, or alleged mis- 
conduct of Judges, like those raised by. Mr. Padmanabha Mudaliar for the plaintiffs 
and not recognized by any rulings, or responsible text-book writers should not be 
‘recognized, by any theory of logical extension, as that would act like a boomerang, 
recoil on Indian Courts and their judgments when relied. on in foreign Courts 
to the great detriment of private international law and the worsening of relations 
between nations and countries. On this ground, he vigorously opposed the "logical 
extension ? of the well-established principles of private international law, attempted 
by Rajagopalan, J., in directing an enquiry.into the car episode and the attempt 
to dissuade Mr. L. S. Raju: There is force in what he says so far as the car episode 
is concerned. The alleged attempt to dissuade Mr. L. S. Raju for the plaintiff, 
if proved, will fall within the scope of well-established rules. We are not disposed to 
agree with Mr. Padmanabha. Mudaliar in his extreme contentions, It is well 
settled that a mere error in procedure in a foreign Court will not affect its conclusive 
nature under section 13, Civil Procedure Code, provided that error in procedure 
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does not amount to a violation of natural justice under section 13 (d), Civil Procedure 
Code, as held in Pemberton v. Hughes. Ifa judgment is pronounced by a foreign 
Court over persons within its jurisdiction and in a matter with which it is com- 
petent to deal, it was held in that case that English Courts will never investigate 
the propriety of the proceedings of the foreign Court unless they offend against the 
English views of substantial justice. Of course, one of the rules .of substantial justice 
all over the world is that a man shall not be a Fudge in his own cause, and that is the 
basss of the ruling in Price v. Dewhurst?, where a judgment of a Danish Court, con- 
sisting of persons interested in the property in dispute, was held to be vitiated and 
was disregarded by the English Court. That is also the basis of disregarding foreign 
judgments where a party is not given notice of the hearing.of the case, or is not 
allowed an opportunity of representing his case to the Court. This will all be . 
opposed to natural justice under section 13 (d), and will make the Court, in most 
cases, not a Court of competent jurisdiction also under section rg (a), Civil Pro- 
cedure Code. : f ` 


It is, therefore, clear to us that errors in procedure, interest of slight nature 
(like using cars, eating marriage dinners, etc.) mere suspected bias, pungent obser- 
vations of Judges at hearings, a non-liberal attitude towards requests for consti- 
tuting another Bench and not hearing the case themselves, and not granting adjourn- 
ments for engaging eminent Counsel, will all be inadequate for vitiating a foreign judg- 
ment of a competent Court, as not affecting the jurisdiction or coming under any 
¿other exception mentioned in section 13, Civil Procedure Code. The Full Bench 
had given its judgment regarding the moveables on the merits of the case, under 
section 13 (6). That judgment was not founded on any incorrect view of inter- 
national law; or a refusal to recognise the law of British India in cases in which 
. such law is applicable, under section 13 (c), it being admitted before us that the 
Hindu law applicable to the parties and concerning the matter is the same in Mysore 
State as in Madras. Under the ruling of the Privy Council in Nataraja v. Subba- 
raya®, where the law is the same, the judgment of the foreign Court regarding 
moveables, over which it has jurisdiction, will be conclusive under section 13, Civil 
Procedure Code, unless vitiated by one of the exceptions in section 13, Civil Procedure 
‘Code, like being opposed to natural justice, etc. à 


It follows from the above discussion that we do not agree with the view of 
Rajagopalan, J., that a logical extension ‘can be made of the well-settled principles 
of private international law on the point, and an enquiry into the motor car incident 
justified in order to show that Medappa, C.J., had so identified himself with the 
executors, who were alleged to have allowed him the use of the car, as to make him. 
practically a person deciding his own cause, he having. made the plaintiff's cause 
his own. It is not as if the plaintiffs had alleged that Medappa, C.J., had claimed 
the Mercefles car to be his own and was, therefore, not a person competent to decide 
on the title to the properties under section- 13 (a). It was merely alleged that he 
used the car for himself and his wife and children. It was not even stated whether 
he had used the car free or for hire. There was no claim bv the plaintiffs or others 
on Medappa, C.J., for any dues in respect of the alleged use of the car. The car 
itself was alleged to have been used in 1943-1945 when Medappa, C.J., was District 
Judge, Bangalore Cantonment, and was hearing the probate application. It was 
sold away in 1945 or 1946, long before Medappa, C.J., sat on this Full Bench. It 
is too much to say that from these facts, Medappa, C.J., would be coram non judice, 
or had identified himself with the executors and that his taking part in the Full 
Bench would be opposed to natural justice. Nor in our opinion, can the contention 
that Medappa, C.J. and Balakrishnayya, J., were disqualified to sit on the Full 
Bench by reason of previous acquaintance with the matters in dispute and forming 
‘opinions regarding the matters in dispute, come within any of the exceptions to 
sections 13, Civil Procedure Code, as interpreted by the Privy Council or our High 
‘Courts. Regarding Mallappa, J., nothing was alleged before us, and he was the 
a a 8 
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person who ‘wrote ‘the. judgrhent: of. the Full Bench in question. : Incidentally, 
that. will also-militate against the allegation -that-the ‘judgment of the Full Bench 
“was ready .before the hearing:began, as it is this judge, against whom: nothing is 
alleged who. wrote the:judgmént, and not-Medappa, C.J. or Balakrishiayya,. J. 
‘However, we’ entirely agree: with Rajagopalan’, J., that the mattér of.the attempt 
to dissuade Mr. L. S. Raju from appearing for the:plaíntiffs, and alleged statements 
Xo him defaming the plaintiffs, will fall within section 13 (a) and section 13 (b), 
Givil, Procedure Code, and amount to^z denial of an opportunity to.a part? of 
presenting: his case to the: Court properly and make Medappa, C.J., coram non judice 
and vitiate the Full Bench judgment, if proved. We cannot agree with Mr. Padma- 
nabha Mudaliar that a mere allegation to that effect, without enquiring into it, or 
proof of it, will do to vitiate the judgment. Allegations and apprehensions will 
not:do to vitiate a judgment (municipal or foreign) under our law. It is one thing 
for a Judge himself to decide not to hear a case which the party does not want 
him to hear, because of alleged fears of the party that he will not get an impartial 
hearing and judgment ; it is quite another.thing to hold a judgment to;be vitiated 
when, such a request is refused, as. here. So too, it is one thing for the, executors 
to decide not tọ raise the question of res judicata in this suit, and rely on it but to 
prove by ‘evidence let in in this suit, that the properties are the self-acquired pro- 
perties of Ramalinga and not ancestral properties ; it is quite another thihg to 
“compel them not to raise and rely on res judicata. I: is obvious that a party is entitled 
to rely on res jüdicata and burk a trial, if he can do.so under the law, and many 
Teasons will operate on his mind in deciding on his course of action. What the 
law allows; a Court cannot disallow, .So too, a mere statement by a party of.alleged 
misconduct disentitling a Judge (like Medappa, C.J.) to sit on a Full Bench.on the 
ground of incompetency or incongruity with natural justice, will not do. As observed 
by, Jaimim, the Hindu éxpert on Mimamsa and Evidence, two thousand years ago, 
‘mere assertion is not proof, and repeated assertions carmot take the place of proof. So; 
Rajagopalan, J., was fully justified,.in holding that, even-regarding the alleged 
attempt of Medappa, C.J., to.dissuade Mr. L. S: Raju from appearing for the plain- 
tiffs; and presenting their case to the Court, amd thus disentitling him from. sitting 
on the Full Bench, proof was necessary and mere allegation or assertion would not do... + | 
-. In the end, therefore, we are of opinion that O.S.A. No. 84 of 1950 deserves 
td, be dismissed with costs, and that O.S.A. Na. 67 of 1950 deserves to be allowed 
in part, regarding the deletion of the enquiry ordered by Rajagopalan, J., itito the 
‘Mercedes car incident, but has to be dismissed regarding all other findings, and we 
do so accordingly. , The judgment, of Rajagopalan, J., will be modified by deleting 
the enquiry into the Mercedes car episode, and confirmed in all other respects. In 
O.S.A. No. 67 of 1950, all the parties are direcied to bear their own costs. — ' 
ae? <<. e. 07 . Judgment modified afd confirmed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

i PRESENT :—MR. P. V. RAJAMANNAR, Chief justice AND MR. JUSTICE VENKATA- 
The State’ of Madras, represented by ‘the Revenue 
J Secrétary bue 7j s 
^ ; Ya ce ` * ‘ TM 
North Madras Firewood Trading Company. . `.. Respondent., 
E Madras General Sales Tax Act ‘(IX of 1939), section -Commission Agent for procurement of firewood 
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Appellant* 


for Government for sale in ration shops—Not liable to Sales tax,- 

Where |the Government, instead of themselves buying firewood from the owners (for distri- 
bution through ration shops) gave a sort of monopoly ta_the respondents to procure from sellers 
the firewood and to supply the Government, and fixed a commission for the respondents, the respon- 
dents must be held to be merely commission agents to whom section 8 of the Madras General Sales 
Tax Act applied- and they were not table to pay the sales tak, ^'^ ` AR an E 
ieee 7 oy d G. A. No..34 of 1950-4111: s i 29rd October, 1952. 
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"The Judgment of the Court was delivered by 


o. The Chief, Justice. —The State of Madras is the appellant before us. ‘The ined 
arises out of a suit brought by the respondents, à. registered firm carrying on business. 
in firewood, for a declaration that the demand for and levy of sales-tax on themi 
by the State for the period ending gist March, 1945, were illegal and unjustified 
and for a refünd ‘of the amount of stich sales-tax: ‘paid by them. ‘The learned. Addi- 
tional City Civil Judge decreed ‘the suit, holding that’ the demand od levy ` were 


illegal. 


. The facts necessary fora , disposal of this appeal may be stated briefly as the 
‘scope of the controversy in the suit lies within a narrow compass. In or about 
December, 1943, there was acute scarcity of firewood in the city and the Govern; 
ment were anxious to introduce in the city a system of rationing of firewood. For 
this purpose it was necessary to provide for a regular and satisfactory supply ‘of 
firewood.. The respondent-firm, who were engaged in- firewood business, submitted 
to the Government that they had been carrying on the business-of supplying firewood 
as tommission. agents for over 25.years, that if the Government weré to get all 
théir supplies direct from the producers it would entail them much expenditure and 
suggested that they.may be employed to procure for the Government such quantity 
of firewood as the Government may require- for distribution in the city. The 
Government apparently accepted the proposal. On gist January, 1944, an agree- 
ment was entered into between the respondent-firm and the Commissioner of Civi] 
Supplies, Madras, under which the respondents undertook to supply such, quantity 
of firewood as the Commissioner may from time'to ' time require from the private 
forests and topes in particular areas of Chingleput and Nellore districts: The 
respondents who were described as the “ suppliers ” were given exclusive monopoly 
to. ‘transport the firewood from these areas to the city. The firewood was! to be 
supplied at prices which were fixed from time to time by the Government as the 
wholesale price for firewood within the city of Madras. This price was to’ bë 
paid, by the Collector of Madras to the suppliers. Paragraph 6 of this agreement 
is äs follows : goo 


(n It:is understood that ordinarily the suppliers will acquire Ake firewood by contract.with die 
owners. of the topes in the said areas .'. . The, price fixed as the proper price for the same 
shall be in relation to the sale price such ‘that the suppliers (after paying the purchase price and 
the expenses of ‘cutting, transport and supply, etc.) will have’such margin'of profit as the Govern: 
ment may deem fair and proper. B 

"YN. 1 
In pursuance « of this arrangement, the course of dealings between the three parties, 
viz., the producers, i.e., the owners of the firewood, the respondent-firm and the 
Government was as follows : The respondent-firm were transporting the firewood 
from the areas specified and collecting from the Collector, or to be more accurate 
from the dealers to whom the firewood was eventually consigned, the cost of firewood 
supplied by them, and after retaining a sum of Re. 0-13-0. per ton of casuarina'and 
Re.. 1-0-0 per ton of junglewood as their commission, paying over the balance to. 
the sellers. It appears from the correspondence, that this rate of commission: was. 
fixed by the Government and agreed to bythe owners of the firewood, i.e., thé 
sellers. When, however, the respondents attempted to. deduct more than the 
agreed rate of commission the sellers complained to the Government and we find’ 
the; Board of Revenue passing proceedings warning the respondents against charging 
more.than the agreed and fixed commission. Subsequently, there, was another 
agreement entered into between the State and the respondent firm on oth. October; 
1944, Exhibit B-4. Though. the terms of:this agreement were not identical with 
the, terms of.the prior agreement, there. was no change iri jhe course of dealings 
between the, Partie’. _ A concrete instance of such. . dealings i is to. be found i in a letter 
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addressed by the Firewood Movement Officer, Nellore District, to the Collector 
of Nellore on 11th October, 1944, Exhibit A-1g, wherein he states : ea 
* Casuarina firewood is paid for at Rs, 23-8-0 per ton-delivered at Madras wharf. Of this 
a sum of Re. 0-13-0 is deduced by the Agency. This commission is authorised by the Government.: 
The net price is therefore Rs. 22-11-0 per ton.” 7 MEA 
"We are not concerned with the subsequent correspondence between the Govern- 
ment and the respondents and the complaints which sometimes the producers 
were making to the Government against the unauthorised levy of more than ¢he 
-agreed commission by the respondents. ' 


The respondents firm obtained a licence under section 8 of the Madras-General 
Sales Tax Actas commission agents. They returned a turn over of Rs. 8,72,914-15-9 
for the year 1944-45 and submitted that they were entitled to the exemption under 
section 8 of the Act. When the Sales-tax Officers demanded sales tax on this turn 
over, the respondents objected on the ground that they had been supplying the 
firewood on behalf of the owners of the firewood who were the principal sellers 
and they took only such commission as was fixed by the authorities. This objection 
-was, however, overruled. The Deputy Commercial Tax Officer held that having 
regard to the nature of the transaction and other attendant circumstances the 
business of the respondents could not be considered to have been done on commission 
basis and hence their entire turn over was liable to sales tax. The respondents 
filed an appeal to the Commercial Tax Officer, Madras, but the appeal was dis- 
missed. The appellate authority took the view that though the respondents had 
been taking only a sum of Re.0-13-0 or Re. 1-0-0 for every ton of firewood supplied 
to the Commissioner of Civil Supplies, they really sold the firewood to the Com- 
missioner of Civil Supplies in fulfilment of a contract entered into by them as owners 
and they could not therefore be treated as selling agents of the persons from whom 
they got the firewood ; that they were not also buying agents for the Commissioner 
of Civil Supplies ; and they: were therefore clearly liable, as dealers, to be 'taxed 
under the Madras General Sales Tax Act.. Thereupon the suit out of which this 
appeal arises was filed. a 

. The application of section 8 to the respondents depends upon a detéfmination 
of the nature of the concerhed transactions, i.6., we have to ascertain whether the 
respondents were buying or selling for an agreed commission on behalf of known 
principals. If, from the course of dealings it is clear that the respondents were 
-buying or selling on their own behalf, then of course they will not be entitled to the 
benefit of the provisions of section 8. In our opinion, on the facts of the case, as 
to which there is no dispute, only one conclusion is possible, viz., that the respon- 
dents were acting merely as commission agents of the owners of the firewood,’ 
‘who were the known seller-principals. Though the language of the agreement, 
Exhibit B-4, may, taken by itself, support the contention that the respondents were 
treated by the Government as the sellers, there can be no doubt that the Govern- 
ment never treated the respondents that way. The Government knew, and pro- 
ceeded throughout, on the basis that the sellers were the persons who owned ‘the 
firewood. The Government, instead of themselves buying the firewood from the 
“owners, gave a sort of monopoly to the respondents to procure from the sellers 
the firewood and to supply them, i.e, the Government. It was agreed, or in any 
event it must be taken as an implied terms of the agreement between the parties, 
that the respondent should get a commission, which itself was fixed by the Govern- 
ment. Ordinarily no doubt it is the principal who fixes the commission ‘payable 
to the commission agent ; but it must not be overlooked that we are dealing with 
a set of circumstances out of the ordinary way. There was an emergency and the 
‘Government were acting under extraordinary powers conferred on them by: emer- 
gency legislation in fixing the prices and in controlling the movement and distri- 
‘bution of essential commodities like firewood. That is, why we find the Govern- 
ment in the interests of all parties, fixing thé commission payable to the respondents 
as agents for the owners of the firewood. " The Government having proceeded all 
along on the:assumptien that all that the resporelents were entitled to was commis- 
sion at a fixed rate, cannot now claim to treat them as independent’ dealers. 
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` ` s 
We agree with the learned trial Judge's finding that the plaintiffs’ dealings come 
within the meaning of section 8 of the Act and that therefore they are not liable 
to pay the tax. : 


The appeal therefore fails and is dismissed with costs. 
K.S. 2E © — Appeal dismissed. 
IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE Mack AND MR, Justice CHANDRA REDDY. 
Pattu afias Kadirvelu Muthiriyan .. Appellant.” 


' Penal Code (XLV of 1860), section 100—Right of private defence—Limits. 


Merely because the stab given by the accused is a little deeper than the one caused by the deceased 
it cannot be said that the accused is guilty of exceeding his right of private defence. It is not correct 
to say dhat a person apprehending danger to life or grievous hurt should inflict an injury of the same 


nature to the assailant as. was caused to him. Under section 100, Indian Penal Code, the killing 
of an assailant is justified when the victim of the assault apprehends either death or grievous hurt. 
The only, restriction imposed is that the person exercising the right should not use more force than is 
reasonably necessary and should not inflict an injury out of all proportion to the injury with which 
he was threatened. Where the assailant is killed by the victim exercising his right of private defence 
a conviction of the victim under section 304, Indian Penal Code, is not justified and he is entitled 
to an acquittal. . 

` Appeal against the Order of the Court of Session of the Trichinopoly division 
in S.C. No. 59 of Calendar for 1951, dated goth July, 1951, etc. 


: T, S. Kuppuswami Aiyar for Accused. ae 
The Assistant Public Prosecutor (A. C. Muthanna) for the State. 
The Judgment of the Court was delivered by 


Chandra Reddi, 7—Criminal Appeal No. 522 of 1951 is a jail appeal preferred 
by the first accused in Sessions Case No. 59 of 1951 against the judgment of the 
learned Sessions Judge of Trichinopoly, convicting him under section 304, Indian 
Penal Code, and sentencing him to three years? rigorous imprisonment while Criminal 
Appeal No. 237 of 1952 is by the State against the acquittal of the second accused 
in the same case. The charge against these two accused and accused 3 and 4, 
acquitted by the trial Court, was that all of them murdered one Ganesan on the 

' ioth of November, 1950, at about 7 A.M. 


The case for the prosecution is briefly this. There was longstanding animosity 
between the deceased on the one hand and accused 1 to 4 on the other and there 
were ‘a: number of clashes between them resulting in complaints and counter- 
complaints. Because of this ill-feeling between the parties, the deceased always 
used to garry a bitchuva with him. 


. On the morning of 19th November, 1950, when the deceased was going from 
his house towards the Uyyakondan river, the accused accosted him and asked 
him why he was collecting men to attack them. Not satisfied with this, the four 
accused beat the deceased with their hands. The reaction of the deceased 
to this was to meekly submit and to ask them to beat him further, if they so chose. 
Just at that time, P.W. 8 happened to pass that way when the deceased shouted 
out to him that the accused were beating him.. P.W. 8 went away in order to fetch 
some help to the deceased. Meanwhile, the third accused taunted the deceased 
by asking him what would he do if he was beaten by him and followed this 
up by giving him a slap on his cheek. At once, the deceased pulled out the bitchuva 
(M.O. 1), which he was having in his waist and stabbed the third accused on the 
left shoulder. The first accused-went to the rescue of the latter which led to the 
deceased stabbing the first accused over the right shoulder, the injury thus caused 
being 12"X5X2z". The second accused, who happened to be nearby, in order 
to disable the deceased from inflicting any further injuries on the first accused 
caught the deceased from behind his waist. Immediately, the first - accused. 
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Wrenched the bitchuva from the hands of the deceased and inflicted afi dBjury 

orthe back of the deceased, which resulted in his death. The accused, thereupon, 


ran away from the scene. 


P.W. 8, who returned to the scene of occurrence with one Olakkan found the 
deceased lying dead. P.W. 4 informed his brother-in-law,. P.W. 5, abot this 
occurrence and the latter gave a report, Exhibit P-1, to the Village Munsif. Upon 
this, the Village Munsif'sent his reports, Exhibits P-5 and P-6 to the Police and the 
Magistrate. The Sub-Inspector P.W. 17, on receipt of this information, reached 
the village at about 10-30 A.M. held an inquest and sent the body for post mortem. 
He also recovered the bitchuva, which was used to stab the deceased from the house 
of-the second accused on information given by the first accused. au us 


< is ‘ i Sie oh 

: - The plea of the accused was that it was the conduct of the deceased “that was 
‘responsible for the whole incident, that on that morning when the accused met 
them hé questioned them as to why a complaint was filed by the first accused:against 
‘him and why they showed his.house to the police a few days before the occurrénce, 
and that he followed it up by stabbing the third accused and that when the’ first 
"accused went to. the rescue of the. third accused, the deceased stabbed the first 
accused also on the back-and the latter in the exercise of his right of private defence; 
stabbed the deceased once. d aa 


The Sessions Judge acquitted accused 3 and 4 holding that they did not take 
any part in the attack on the deceased. So far as the second accused is concerned, 
he observed that though he caught the deceased, which facilitated the first accused 
giving the fatal blow, he did it only with a view to prevent the deceased from -inflict- 
ing any further injuries on the first accused and there was nothing criminal in what 
he did. For this reason the second accused was also acquitted. 4 


The first accused, in the opinion of the learned Judge; was guilty “of an 
offence under section 304, Indian Penal Code, and was sentenced to three 
years” rigorous imprisonment. The reasons given by the learned Sessions Judge 
for holding him guilty under section 304, Indian Penal Code, are rather interesting. 
The learned Judge, after finding that the whole thing took place in a sudden fight 
which was unpremeditated and that the first accused did not act in a cruel or an 


unusual manner or take undue advantage, stated that : 


“The accused dealt a stab in the back just as the deceased had stabbed him in the back and 
with thesame weapon. But the stab of the first accused went deeper’than thestab dealt by the 
deceased. I consider that the rst accused is also entitled to the benefit of exception (2)? . .. 
‘We do not agree with the learned Judge that merely because the stab given by the 
first accused is a little deeper than the one caused by the deceased, the first accused 
is guilty of exceeding his right of private defence. In our opinion, the firgt accused 
was entitled to cause the injury which he did in this case in the exercise of his, right 
of private defence. It is not correct to say that a person apprehending danger 
to, life or grievous hurt should inflict an injury of the same nature to the assailant 
às was caused to him. Under section roo, Indian Penal Code, the killing of an 
assailant is justified when the victim of the assault apprehends either death or 
grievous hurt. The only restriction imposed is that the person exercising the right 
Should not use more force than is reasonably necessary and should not inflict an 
injury out of all proportion to the injury which he received or which he was threat- 
ened with. It must be noted here that the learned Sessions Judge found -that at 
-the time when the first accused dealt the fatal blow, he was not out of danger as the 
deceased might get back the bitchuva into his hands and also that there was no 
time for him to think coolly before acting. In these circumstances, we think that 
the conviction of the first accused under section 304. Indian Penal Code, is not 
justified and he is entitled to an acquittal. We, therefore, set aside the conviction 
and sentence passed on the appellant.. : NE NG Us s 

As regards the-appeal filed'by.the State, we do not think that the order acquit- 
ting “the second accused, calls for interference: -We have found that the first-accused 
was justified in inflicting the injury onthe deceased as he-was acting'in the exercise of 
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his right of- private, defence; - It should be observed:that when the second accused 
caught the deceased from behind, it was only with a view to prevent the deceased 
from inflicting any further injuries on the first accused. Hence the second accused 
cannot be said to have committed any crime in doing so. He did it at great risk 
to hi$ own person with intent to prevent the deceased from using the biichuva more 
freely and causing the death of the first accused. We do not think that this 
deserves any condemnation. On the other hand we feel that he acted quite rightly 
in the circumstances of the case and that he does not deserve to be branded a 
criminal and sent to jail. We:are told that the second accused, who is a: postman, 
Tas been ‘dismissed after the case was filed against him: In our opinion there are 
no grounds so far as this case i$ concerned to merit his: dismissal or for not restoring 
him to his position. We think, he does not deserve to be punished. |. . 
E. l In the result Criminal Appeal No. 297 of 1952 is disinissed. . ; 
in Pur d l Criminal Appeal No. 522 0f 1951 allowed and 
pes ee” a A Dou Griminal Appeal No: 237 of 1952 dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. <> - 


Present — MR. JUSTICE Krisunaswamr NAYUDU. 


E! 


Chokkammal and two others ` — " 5007 o,e pplicants* ` 
i Í U. ` l : : By a 
Sambandam Chetty and another ` E .. Defendants. 


` Givil Procedure Gode (V of 1908), Order 21, rule 52—Scopes—Payment out of moneys ordered by Court 
though actual payment has not yet been made—Altachment of such amount by other creditors—Permissibility. 


When once an order for payment out is made there cannot be any subsequent attachment of the 
moneys, even though the moneys continue to remain in Court and no cheque has been issued to the 
party in whose favour the payment out order has been made. Where however the judgment-debtor 
against whom an order for attachment has been made and the person in whose favour the order for 
payment out has heen made are one and the same person, it cannot be said that the moneys still in 
“the custody of the Court cannot be attached. In such a case the subsequent attachment can bé 
given effect to. i Nak. à a ‘ 
7o E. R. Krishnan for Applicants. ' MEN 

S. Amudachari and G; Natardjan'for Defendants. * 2 

. The Judgment of the Court was delivered by . a: 

[o2 Krisknaswami Nayudu, 7.—This reference raises a question of some importance 
which comes up frequently for consideration on the Original Side of the High 
Court. © m T cu E" : e Sou On 
+ In and by: the decree in Civil Suit No.. 423 of 1949, the applicant herein, who 
is the third plaintiff in the suit, became. entitled to.a sum of Rs. 3,800-10-0 out 
of the entire sum standing to the credit of that suit. He asked for payment out 
of a sum of Rs. 3,753-2-0 being the balance he was entitled to, after retaining a 
sum of Rs. 47-8-0. being the cost of stamps for engrossing the decree. On ‘goth 
April, 1951, the, learned Master passed an order ordering payment out. An order 
of attachment of the moneys standing to the credit of the applicant in this suit was 
‘issued by the Court of Small Causes. in execution of a decree obtained by one 
Krishnamurthi Ayyar against the applicant in Small Cause Suit No. 361 of 1951 
and the said order of attachment was received in this Court on 26th April, 1951. 
Attachment was effected by this Court, and the original order was returned after 
service. Though the attachment was subsequent to the order for payment out; a 
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cheque was issued. in favour of the applicant in pursuance of the order of the 
learned Master dated goth April, 1951, after deducting the amount for which the 
attachment was issued. Objection having been taken to it, the matter is posted! 
before me for: orders. : : 
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The contention on behalf of the applicant is that once.an order has been made 
for payment out there is no fund in Court available for attachment and that the 
order of attachment must have been returned with the endorsement that there 
. is no fund in Court available for attachment. In support of this contention, the 
view expressed by Kumaraswami Sastri, J., on 27th January, 1926, in Civil Suit 
No. 774 of 1923 in almost similar circumstances is cited which is as follows :— `` 


. “I think the correct rule is that, where a Court orders payment to be made, that order must 
be treated as if the payment had actually been made at the date of the order so as to prevent 
subsequent attachment on the money in Court. There is always a certain interval between the 
passing of the order and its issue and the payment being made on the strength of that order and 
Ido not think that the party should be prejudiced simply because there is delay. When he has. 
actually got the order the proper course is to treat the ozder of payment as an actual payment so 
far as the rights of third persons to attach are concerned.” 


A different view was taken by Rajagopalan, J., in Application No. 794 of 1951, 
in Civil Suit No. 181 of 1948, by his order, dated 26th February, 1951. In that 
case, in pursuance ofa decree passed on goth January, 1951, in terms of the 
memorandum of compromise certain payments were directed to be made out of the 
funds in Court to the parties to the compromise decree. Subsequent to the, date 
of the decree, two attachments were received on 7th February, 1951. A similar 
reference was made to Rajagopalan, J., and the learned counsel for the applicant in 
whose favour payment out order had been made relied upon the judgment of 
-Kumaraswami Sastriar, J., in Civil Suit No. 774 of 1923, dated 27th January, 1926. 
The attaching decree-holder in Civil Suit No. 181 of 1948 took out application 
-No. 794 of 1951 for directions to retain the attached amount, viz., Rs. 1,604-4-o0 
and send it to the transmitting Court. With reference to the respective conten- 
„tions of the applicant in whose favour payment out has been ordered and . the 
„attaching decree-holder, the learned Judge observed as follows :— : 


** From the records I find that there was an order of attachment issued by the Registrar, Court of 
Small Causes, to attach a sum of Rs. 1,604-4-0 and that the attachment was executed and the warrant 
returned. Mr. D. R. Krishna Rao for the respondent contends that since there was an order passed 
by this Court that the amount including this amount of Rs. 1,604-4-0 should be paid over to the . 
respondent and since that order was long prior to the attachment effected at the instance of the 
applicant, the money vested in the respondent on the date of the order of this Court, and tliat there 
was therefore nothing still in the custody of the Court which could be attached under Order 21, 
rule 52, Civil Procedure Code. But I cannot be called upon to pronounce upon the soundness of 
this contention or otherwise in these proceedings. The attachment was ordered by the Court of 
Small Causes, and the validity of that attachment will be for the Court of Small Causes to decide. 
It is perfectly open to the respondent to move the competent Court to decide whether the attachment 
which had been ordered i De effected and which has been effected in pursuance of that.order is. 
valid or not. If the attachment is set aside by the attaching Court, then the money will be available 
for payment out to the respondent. But I am unable to accept the contention of Mr. D. R. Krishna 
Rao for the respondent, that it is for this Court to ‘decide whether the order of attachment issued 
by the Court of Small Causes was validly executed or not.” : 


This view of Rajagopalan, J., apparently proceeds on the language of the proviso 
to Order 21, rule 52, Civil Procedure Code, which provides that : 
** Where such property is in the custody of a Court any question of title or priority arising bet- 


ween the decree-holder and any other person, not being the judgment-debtor, claiming to be interested 
a such property by virtue of any assignment, attachment or otherwise, shall be determined by such 
urt” > . I | 


The proviso to Order 21, rule 52 comes into operation only after there has been 
,an attachment of the fund in Court. . Only when there is a fund in Court which 
would be available for attachment in pursuance of an order issued by anotther 
"Court, the claim relating to the fund attached should properly be raised before the 
Court which issued thg order of attachment. Could it, however, be said in the 


present case that, after an order for payment out had been made on 20th- April, 
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195% there was any fund in Court available for attachment under the order issued 

by the Court of Small Causes? Under Order 21, rule 52, if the property to be 

attached is in the custody of any Court the attachment shall be made by a notice 

“to such. Court requesting that such Court may hold the property subject to further 

orders of the Court from which the notice is issued. 


_ The sum of Rs. 3,753-2-0 ordered to be paid out was no doubt in the custody 
of the Court on 26th April, 1951, when the order of attachment was received. 
But itis not sufficient if the property (here money) was in the custody 
of thé Court. It must have been in the custody of the Court to the credit of 
. the judgment-debtor, i.e., the third plaintiff-applicant, or it must be shown 
that the money was held on his behalf. In view of the order for payment out 
made on 20th April, 1951, from the date of the order the money must be deemed 
io have been held on behalf of the person in whose favour tbe order for payment 
out has been made. Further, once an order for payment out has been made, 
it must be treated that the property in these moneys has passed to the person in 
whose favour the order has been made ;, and from that date of the order, the 
person, who has got the payment out order in his favour, becomes the owner of 
the moneys, notwithstanding that he may not have got actual possession of the 
same. As was observed by Kumaraswami Sastri, J., once an order for payment 
out has been made, it must be treated that payment out has been actually made 
'and whatever amount that was ordered to be paid out, belonged to him and it 
cannot be made available to the claims of third parties to that amount. There 
can therefore be no valid attachment of these moneys subsequent to the order for 
payment out. On the passing of the order which is the judicial act, the, property 
15 transferred to the person in whose favour the order is made and the issue of a 
cheque or payment of the money is a ministerial act and any delay in the per- 
formance of which could not prejudice the right of the person who has obtained the 
order for payment out. For instance suppose an immovable property has been 
in the possession of a receiver appointed by Court, it must be treated to be in the 
Court's custody. If during the possession of the property in the hands of the receiver, 
an order for sale is made by the Court and the sale in favour of any purchaser is 
confirmed and if after such confirmation and before actual delivery of possession. 
of the property by the receiver to the purchaser an attachment order of the property 
is received, it cannot be said that the property could be validly attached. The 
circumstance that the possession continued to be with the receiver notwithstanding 
that the sale in favour of the third party has been confirmed, would not be sufficient 
to treat the property as the property of the parties, on whose behalf the receiver was. 
appointed. The correct and also the reasonable view that could be taken in such 
cases is that when once an order for payment out is made, there cannot be any 
subsequegt attachment of the moneys, even though the moneys continue to remain 
in Court and no cheque has been issued to the party. 


In the present case the difficulty, however arises in view of the judgment-debtor 
in the Small Cause suit against whom an order for attachment has been made and 
the applicant in whose favour the order for payment out has been made are one 
and the same person, viz., the third plaintiff. If the applicant in the application 
for payment out is a third party, the principle that is now laid down will be appli- 
cable and the third party—applicant would be entitled to the amount once the 
order for payment out is made, notwithstanding any order of attachment subse- 
quently received on the ground that the funds in Court ceased to be held on behalf 
of the judgment-debtor under the order of attachment. It is, however, stated by 
Mr. E. R. Krishnan, learned Counsel for the applicant, that the two persons are 
different, the decree in the Small Cause Court being against the third plaintiff in 
his capacity as the executor of Chokkammal, while the payment out order here 
was in his favour. But a reference to the decree in this Court shows that he was 
added as an executor of-the first plaintiff Chokkammal and ihe payment out order 
could only be in his capacity as executor of Chokkammal, who is the first plaintiff 
in this suit. There is certainly therefore no difference between his position in this 
suit.ánd his position in the Small Cause suit. So, in this case, the property, 
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though it ceases to be in the custody of the Court, does not cease to be held by the 
Court on behalf of the judgment-debtor in the Small Cause suit, who is the very, 
same person as the applicant. The amount would therefore stand to the credit 
of the applicant-—third plaintiff. It cannot therefore be contended that the judgment: 
debtor who is the third plaintiff-applicant has ceased to have any intérest in the 
amount and therefore the amount cannot be attached. I am of the opinion.that 
in this case the attachment must be given effect to and the payment out could only 
be in respect of such amount that is available after deducting the amount mentioned 


“in the warrant of attachment. , e DS 4 


KS, T : f Reference answered. . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


Present — MR, Justice GOVINDA MENON. 


oO 


Rajaratna Vadugunatha Pillai .. Petitioner® 5 
v. l i i l 
Srinivasa Raghava Aiyangar and others 1 a .. Respondents. 


. . Court-fee—Suit by quondam minor to set aside various alienations made at different times by the guardian— 
"Gourt-fee is payable separately on the several alienations—Court-Fees Act (VII of 1870), section 17—Applicability. 


. Where the guardian of the, plaintiff when he was a minor alienated the minor’s properties in 
favour of various defendants at various times and places, and the quondam minor sues to set aside such 
alienations it cannot be said that the cause of action or the subject-matter as against al) the defendants 
is the same. Accordingly court-fee must be paid on ‘the several alienations separately. ‘ 


Parameswara Pattar, In re, (1930) 59 M.L.J. 469: LL.R. 54 Mad. 1 (F.B.) and Thangaswami 
Pillai v. Dhanabagiammal, (1949) 2 M.L.J. 565, distinguished. . iw 


Petition under section 115 of Act V of 1908, praying that the. High Court 
will be pleased to revise the Order of the Subordinate Judge’s Court. of 
Kumbakonam, dated rgth April, 1951, in O.S. No. 16 of 1946. f EE 


N. Rajagopala Aiyangar for Petitioner. . , 
The Government Pleader (P. Satyanarayana Raju) for the State. 


The Court delivered the following i 

Jupemenr.—The order of the learned Subordinate Judge directing court-fee 
. to'be paid on the several alienations separately is correct. This is a case where the 
fourth defendant as guardian of the plaintiff when he was a minor alienated minor's 
properties in'favour of various defendants at various times and places. - It cannot 
be said that the cause of action as'against all the defendants is the same. But it-is 
contended on behalf of the petitioner that the subject is the same ande therefore 
section 17 of the Court-fees Act would not be applicable. What that section says 
is that where a suit embraces, two or more distinct-subjects court-fee has to be paid 
separately on the value of each subject and not on the aggregate value of all the 
reliefs. ‘There is,no doubt that each of the alienations is a different subject and 
court-fee has to be paid on them separately. The learned advocate for the peti- 
tioner relies upon two decisions of this Court in -Parameswara Pattar, In re" and 
Thangaswami Pillai v. Dhanabagiammal?. Neither of these cases is one to set aside 
the alienations in favour of different persons at different times and in my opinion 
these cases cannot apply. ` rn : ; 


` This civil revision petition is dismissed with costs. The petitioner will be given 
two months’ time from this date to pay the court-fee. > -~ ES 


K.S. Mn ; Petition dismissed. 
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a -- e: PRESENT :— MR. Justice RaMASWAME. — "XN 
"The Public Prosecutor i U .. Appellant*. 
A s t 3o v. M Fu: ' - TT ` NER ise n 
P. V. Audinarayana Chetty P -. ‘Respondent 
n Md ES " . k l i (Accused). 


. . Criminal Procedure Code (V of 1898), section 417— Charges for offences ender Penal Code (XLV of 1860), 

section 161 and Prevention of Corruption Act (II of 1947), section 5—Conviction for offence under section 161, 
Penal Code. by trial Court and acquittal on appeal—Appeal by State against ccquittal under Penal Code, section 
i61 only—Powers of appellate Court to review the evidence at large and come. te its own conclusion—Limits. 

C ‘Where. an appeal is preferred by the State under section 417, Criminal Procedure Code, unlike 
in a Criminal Revision Petition preferred by a private party against an acquittal, it is open to the 
High Court to review at large the evidence upon which an order of acquittal is founded and the Code 
makes no distinction between an appeal from an acquittal and an appeal from a conviction. In 
an appeal from an acquittal if the Court thinks the lower Court has taken an erroneous view of the 
evidence it has no jurisdiction to refuse to convict. In reviewing at large the evidence, the court 
has to consider such matters as (i) the views of the trial Judge as to the credibility of the witnesses, 
(ii) the presumption of innocence in favour of the accused, (iit) the right of the accused to the benefit 
of any doubt and (iv) the slowness of an appellate court in disturbing a finding of fact arrived at by a 
Judge who had the advantage of seeing the witnesses. Where the lower appeliate court without con- 
sidering these matters has reversed the conviction and sentence of the trial Court, the High Court 
can‘ itself review the evidence and arrive at'its conclusion. 


Though the trial Court acquitted the accused in respect of an offence under the Prevention of 
Corruption Act (II of 1947) and convicted the accused only under section 161, Indian Penal Code 
and the Jower appellate Court acquitted the accused ; in an appeal against such acquittal under 
section 161, Indian Penal Code, only the whole'evidence can be looked into for the purpose of 
finding out wHether a charge under section 161, Indian Penal Code, has been made or not for the 
limited purposé permissible under sections 5 to 9, 11, 14, and 15 of the Indian Evidence Act. 

. Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondent (Accused) by the Court of Session of 
Chittoor Division in Criminal Appeal No. 36 of 1950, preferred against the Order 
of the Assistant Sessions Judge, Chittoor Division, in S.C. No. 17 of 1950. 


The Public’ Prosecutor (V. T. Rangaswami Aiyangar) for the Appellant. 
V. Rajagopalachari and S. Ramachandra Ayyar for the Respondents. 


The Court delivered the following 


i. Jupcmenr.—This is an appeal preferred against the acquittal by the learned 
Sessions Judge of Chittoor Division Mr. M. A. Azeem reversing the conviction under 
section 161, Indian Penal Code (i.e., receiving illegal gratification by a Supervisor of 
Highways) and sentence of one year’s rigorous imprisonment awarded by. the 
learned Assistant Sessions Judge of Chittoor Division Sri D. R. Venkatesa Ayyar, 
M.L., in 5.C..No. 17 of 1950. 


: [His Lordship then sets out the facts elaborately the gist of which was as follows : 
The accused a Supervisor in the Highways Department, Madras State, was alleged 
to have been taking bribes as fixed mamools from various contractors and on one of 
süch contractors moving in the matter a trap was laid and marked currency notes 
given by the contractor were recovered from the accused by the Police. There 
was also other evidence. The accused was charge-sheeted for offences under 
sections 5 (i) (a) and-(d) and 5 (2) of the Prevention of Corruption Act (II of 1947) 
and also for an offence under section 161, Indian, Penal Code. The Stationary 
Sub-Magistrate after a preliminary enquiry committed the accused to the Sessions 

: ánd' the accused .was tried by the Assistant. Sessions Judge.] z 


. 4  Thë learned Assistant Sessions Judge bas. after thoroughly analysing the 
evidence with great care.in an elaborate judgment come to the conclusion that 
the, offence regarding the first charge, viz., habitual taking of bribes was not made 
‘out because of two reasons, namely, that in regard to these payments - these 
' cóntractors.stood. in.the.position of accomplices or.willing payers..of the bribes and 
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that therefore their evidence required independent corroboration in regard to*eacli 
of them and that in this case, though he accepted the testimony of the four 
contractors themselves there was such independent corroboration only as regards. 
the testimony of P.W. 7 in regard to the transaction covered by Exhibit P-5 
and that therefore the charge under the Prevention of Corruption Act II of 1947 
failed as this solitarily corroborated instance would be inadequate to support 
the finding of habitual bribe-taking which is contemplated under section 5 (1) (a) 
and (2) of Act II of 1947. In regard to the offence under section 161, Indian Pénal 
Code, the learned Assistant Sessions Judge agreeing with the unanimous opinion 
of the four assessors in the case came to the conclusion that the charge had been 
brought home by reliable and corroborative evidence against this accused and. 
‘convicted him thereunder and sentenced him to one year’s rigorous imprisonment. 


In appeal, the learned Sessions Judge of Chittoor Mr. M. A. Azeem came 
to the conclusion that the charge under section 161, Indian Penal Code, had not 
been brought home to the accused and acquitted him. The State of Madras. 
has thereupon preferred this appeal. 


Before discussing the evidence in this case I must briefly point out ‘that this. 
being an appeal preferred by the State under section 417, Criminal Procedure 
Code, unlike a criminal revision petition preferred by a private party against 
an acquittal, it is open to the High Court to review:at large‘the evidence upon 
which an order of acquittal is founded andthe code makes no distinction between 
an appeal from an-acquittal and an appeal from a conviction. In an appeal from 
‘an acquittal if the Court thinks the lower Court has taken an erroneous view of 
the evidence it has no jurisdiction to refuse to convict : see Emperor v. Moti Khoda?. 
This Court has laid down that in reviewing at large the evidence upon an order 
of acquittal, the High Court has to consider such matters as (1) the views of the trial 
Judge as to the credibility of the witnesses, (ii) the presumption of innocence in 
favour of the accused, (iii) the right. of the accused to the benefit of any doubt, and 
(iv) the slowness of an appellate Court in disturbing a finding of fact arrived at 
"by a Judge who had the advantage of seeing the witnesses : Sheo Swarup v. Emperor?. 
But in this case we.have the opposite, viz., the lower appellate Court without con-, 
. sidering these matters has reversed the conviction and sentence of the learned" 
Assistant Sessions Trial Judge. And yet, bearing in mind these considerations laid 
down by this Court I shall review the evidence .and arrive at my conclusion. 


The other point to be borne in mind is that in regard to two charges based 
upon several acts of bribe-taking including the receiving of illegal gratification of 
Rs. 300 the subject-matter of the trap, the trial Court itself on the ground that 
‘adequate corroboration was not forthcoming, acquitted the accused in respect of 
offences under Act II of 1947 and convicted him under section 161, Indian Penal 
Code. This appeal to the High Court has been preferred only against the acquittal 
under section 161, Indian Penal Code, and in such a case can the whole evidence 

be looked: into for the purpose of finding out whether the charge under section 161, 
` Indian Penal ‘Code, has been made out or not? This has been answered in the 
_ affirmative in a decision of this Court in In re Rangarao?. In that case an accused 

was charged for the offence of cheating effectuated by means of forgery, that is to- 
say, for offences under sections 420 and 467, Indian Penal Code. The accused 
was acquitted in regard to cheating and convicted for forgery. On appeal a refer- 
ence was made to the High Court by ‘the Sessions Judge and the High Court 
answered the reference as follows : 

“ The whole evidence is before the Court. He is entitled if he thinks fit,, to express his dis- 
agreement with the findings of fact in the acquittal although there being no appeal the acquittal still! 
stands. He is not in the least bóund by any finding of facts in the acquittal. The fact that the trial. 
Judge was able to acquit of cheating and convict of forgery makes evident that this is not a case 
when on precisely the same facts a man is tried for two offences. . + . . The reference 


will be returned to the learned Sessions Judge-with these observations. He can come to his conclusion 
with regard to the appeal against the conviction under-section 467 quite untrammelled by the fact 


I. (1923) 96B.LR. 15. - LLR^56 All. 645 (P.C.).- 
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that the acquittal under section 420 of the Indian Penal, Code stands. It may act asa plea in bar to 
further trial of cheating but does not in the least act as a plea in bar with regard to the facts in so 
far as they are relevant in considering the charge of forgery." 

But fortunately in this case the evidence for the offence under section 161, Indian 
Penal Code, stands apart from and was not the subject-matter of adjudication in 
respect of the offences under Act II of 1947. This was so because the habitual 
bribe-taking constituted the preliminary part and the offence under section 161, 
Indian Penal Code, constituted the sequel as a result of the trap to catch this 
habitual bribe-taker. Therefore, it is not necessary in this case to consider or 
make use of the evidence on which the acquittal of the trial Court was based 
though I need not point out it can be made use of wherever relevant and proved 
in the adjudication of this offence under section 161, Indian Penal Code, for the 
limited purpose permissible under sections 5 to 9, 11, 14 and r5 of the Indian 
Evidence Act. 


There is no dispute regarding the recovery of the three one-hundred rupee 
currency notes from the person of the accused at the bus stand by P.W. 15, and 
the only point of dispute is according to the prosecution these notes had been given 
by P. W. 1 as an illegal gratification in the circumstances set out by them and in 
order to catch the accused red-handed and according to the accused P.W. r; 
Rangiah Naidu gave him the three currency notes at the Koneri near the bus stand 
in the following circumstances: The explanation of the accused is that when he 
met Rangiah Naidu the latter expressed inability to leave Tirupathi to Puttur on 
account of a case in Court and that Rangiah Naidu’s son-in-law would be waiting 
at the Puttur bus stand expecting Rangiah Naidu with money and that Rangiah 
Naidu requested him to. take the three currency notes to be handed over to his 
son-in-law and that the accused undertook the errand with a view to help the 
coolies so that the work would not suffer and that at that time one T.. Rama- 
krishnayya (D.W. 1) was in his company. 

On a review of the entire circumstances of the case I have come to the conclu- 
sion that the prosecution had brought home beyond rezsonable doubt that the 
three currency notes recovered from the accused -had been received by him as an 
illegal gratification as alleged by the P.W.s and in the circumstances set out by them 
and incidentally that the explanation which the accused has put forward to give 
an innocent origin for his possession is thoroughly false. I shall now set out my 
reasons. 


The first and foremost point in regard to this explanation by the accused to be 
borne in mind is that it is a. deliberate after-thought and that it was not forth- 
coming when these three currency notes were recovered from him. This is the 
evidence of the concerned persons. P.W. 1 states: 


* At the direction of the Deputy Superintendent of Police the accused gor down from the bus, 
Q.—What did the Deputy Superintendent of Police ask the accused ? 


‘+ 74.—Where is the three hundred rupee notes that Rangiah Naidu (pointing to me) gave you as 
bribe? (On objection as to admissibility I hold that the portion of the sentence ‘as bribe’ is in- 
admissible since it is presumption of commission of guilt and invites confession from accused either by 
express statement or conduct). Accused took out two money purses from his inside coat pocket, 
From an old money purse M.O. 2 he took out three (one hundred) hundred-rupee currency notes and 
handed them over to the Deputy Superintendent of Police. He asked Raghava Reddy to verify 
if the numbers on the currency notes agreed with the numbers in Exhibit P-4 . . . . . The 
accused was arrested and taken to his house by the Deputy Superintendent of Police." 


P. W. 2 Dr. Simham gave similar evidence and stated : 


. The Deputy Superintendent of Police asked the accused to produce the money (portion rela- 
ting to ‘given as bribe’ held inadmissible). The accused stood without talking for a while. He 
then unbuttoned his coat and took out two purses. E EA 


P.W. 4 mentioned : 
“ At Deputy Superintendent of Police's direction he (accused) got down the bus and the Deputy 

Superintendent of Police asked him where the money he took was (f as bribe? directed to be omitted 

being inadmissible). Accused got a fright and after five minutes unbuttoned his coat etc., etc." 

P. W. 15 the Deputy Superintendent of Police: stated simjlarly. There was no 

suggestion in cross-examination of these witnesses about the present explanation 
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given ‘bý thé accusédz Now, if really “this accused had received- the three. hundreds 
rupee currency notes as a good. samaritan to be handed over -to‘the ‘son-in-law ót 
P.W. 1 for disbursement to coolies so that the work would not suffer and public 
interest would be safe as he says, would he not have pointed óut P.W. 1 then and 
there and told all these péoplé. present that the money was given to him by P:W. 1 
in the circumstances now mentioned by him. Therefore this explanation is a 
deliberate after-thought evolved later to suit the exigencies of the evidence. | 


|. This accused has examined one Ramakrishnayya as D.W. 1 in support. of^his 
explanation. The evidence of that witness was disbelieved by the trial, Court, 
viz., the experienced and learned Assistant -Sessions Judge who has analysed the 
evidence of D.W. 1 in paragraph 31 of his judgment. The evidence of this witness 
has to be read in order to be disbelieved as a tissue of falsehoods.. He is stated 
to have met this accused by chance and accompanied him to the bus stand, His 
answers in cross-examination showed that he was not acquainted with this accused 
at all except on that occasion and in any case excepting as a co-passenger in the 
buses at some eailier period. It is unlikely that such a person would go along with 
this accused'in the manner mentioned by him. "Then the learned Assistant Sessions 
Judge has not believed him in regard to his having pretended to have remembered 
this iricident of the handing over the three currency notes because he was not 
present at the subsequent development in the bus stand and which would have 
fixed in his mind the giving of the currency notes by P.W. 1 to the.accused. On 
the other hand hes said.to have left on his own work without going to the bus stand. 
This witness had no special reason for noting either the handing over of the currency 
notes or the remembering of the alleged conversation. This witness stated. that 
the accused put the currency notes in a money purse of a particular description 
which detail on comparison with the actual purse in which the notes were récoveréd 
is found to be false. Therefore the learned Assistant Sessions Judge who had thé 
advantage of seeing this witness in the box hes declined to accept, his testirnoriy 
and this'is a circumstdnce entitled to weight. I have no doubt that this witness 
has been giving perjured testimony suborned to on that behalf by the accused. “ 


. This need not detain us further because it is not for the accused to prove his 
innocence and it is for the, prosecution to prove his guilt. It is on that footing 
that we shall examine the rest of the evidence. eei 


In regard to the handing over of the three currency notes as a bribe in pursuance 
of:a trap, we have first of all evidence.to show that from this very. contractor this 
accused has been taking other amounts not to speak of other contractors P.Ws. :7; 
1r and 12, and whose evidence has not, been disbelieved at all. In the case of 
this P.W. 1 this accused has been pressing him to cough up-the money promised to 
him, This evidence comes „from not. only P.W. 1, but.also.from P.W, 5. This 
P.W. 5 testifies: 7 . 5.1. ; QU TEM obe 
.  * Fifteen days before the accused was arrested he had asked to.bring P.W. r Rangiah Naidu. 
I could not find P.W. 1 when I first visited his house. I went a second time and met him in the house, 
P.W. 1 Rangiah Naidu replied saying that he would come. I went away but he did not-come to see 
the superyisor (accused). About 4 days before arrest accused again wanted P.W. 1 to come. . I met 
P.W., Vand told him. He asked me to tell the accused that he could not be found.” EE. 

" -This evading by Rangiah Naidu to meet the accused, and on the other hand 
his making arrangements to get the accused trapped, is consistent only with his 
giving the money to the accused as a bribe in pursuance of a trap and not being 
handed over to his son-in-law for disbursement to coólies. E DUE uS 


Then we have evidence of the petitions put in by P.W. 1 and Venkataraju. 
and the corroboration evidence of the Divisional Engineer Mr. N. T. Gnana- 
prakasam (P.W. 13) and the Deputy Superintendent of Police. P.W. 15 about the 
" bribe-givings to the accused, the accused’s pressure to increase the mamool to 
io per cent. and the evading of the payment on the last bills cashed by P.W. 1. 
and Venkataraju. "These facts show beyond doubt that this P. W. 1 could-not. 
have. employed the accused to take the three currency notes for disbursement to the, 
coolies by his son-in-l&w. MUR. : P ACA 
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‘In fact,'the accused's own version is that on account of bittér ill-feelings between 
himself andi this P.W. “1 and’ other’ contractors they have foisted this false case or 
him. ` If that were so would this accused, as pertinéntly pointed out by the learned 
‘Assistant Sessions Judge, have allowed himself to be saddled with the three hundred-. 
rupee ‘hotes by one of his ill-wishers out to Tuin him according to the accused and. 
would he have agreed to be the messenger with ‘such ‘tell-tale sum of money. 


e There is further clear evidence that at that stage ro contract work of this. 
Rangiah Naidu was going on at Puttur. In fact, if such work had been going on 
necessitating the disbursement of a large sum of money this supervisor would have: 
easily proved it. On the other hand the only bit of evidence on which the accuse 
reliés is that of P.W. 5 > pt 


Fr 
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“No work.on the road was being done during the period of the arrest of the supervisor. Some 
10 or 15 coolies were doing stone-blasting work." t : 


In such circumstances would a sum of Rs. 300 be given and that too in the shape 
of hundred-rupee currency notes for disbursement to coolies and this accused 
‘imagining that.thereby he would be promoting public interest and non-stoppage of 
work in progress. This story will not appeal even to the meanest intelligence as a 
plausible one. f 


5:. There is no evidence whatsoever that at any time before this, accused has. 
acted as a messenger like this for transmission of money either for this Rangiah. 
Naidu or for any other contractor. The learned Assistant: Sessions Judge has 


] 


pertinently pointed out: ' 


^ “Nor is it possible to believe that the son-in-law- would have been waiting, for witness Rangiah. 
Naidu himself had arranged to go and pay and if the difficulty 2rose only on account of an unexpected 
detention in Tirupathi. If no work was actually going on for some days before that date and no 
wages were therefore due to coolies it is not likely that Rangiah Naidu would have represented that 
wages had to be paid to the coolies, nor is it probable or likely that accased would have believed any 


* 


such representation." - :. 


In these circumstances the learned Assistant Sessions Judge after a careful 
and exhaustive enquiry and after bearing in mind the relevant principles laid down. 
by several'High Court decisions regarding corroboration, came to the conclusion 
tHat the accused received tlie three currency notes as gratification for himself and 
that the prosecution in such a case was entitled to ask for a presumption under: 
section 4 of Act II of 1947, viz., that the gratification was a motive or reward such as 
was mentioned in section 161, Indian Penal Code, and agreeing with the opinion 
of thé four. assessors in this case, convicted the accused under section 161, Indian. 
Penal Code. . . 


The learned Sessions Judge has based his acquittal for the reasons.given by 
him in paragraph 11 of his judgment as follows. The first reason is : COM 

: «© The evidence of P.W. 1 cannot be sufficient for basing a conviction unless it is corroborated 

in material particulars by other reliable evidence. "There is no direct evidence to corroborate P.W, 


1 as to the conversation between him and the accused before or at the moment of delivery of M.O. 4 
series to the accused.” 


In advancing this reason the learnéd Sessions Judge seems to consider that cor- 

roboration must consist in the shape of direct oral testimony and which it need 

not be as laid down in the leading decision of R. v. Basker Villel, We can look to cir-- 
cumstantial details for such corroboration and how such corroborative evidence 

has been forthcoming in this case has been indicated above. In fact, the learned 

Sessions Judge himself very considerably weakens his own, reasoning by adding : ` : 
"It is true that three one hundred rupee currency notes could not have been used in payment of” 
wages without being changed into smaller currency notes,or coins.” | x C ; 

The second reason is: : E : 


*5 Yt-cannot be said to-be improbable-that-in-order to make the accused take the money-and put! 


it into his pocket P.W.1 made the representations alleged in the accuszd's, statement and that the- 


accused believed the représentation and agreed to oblige P.W. 1.” 


I. (1916) 2 K.B. 658. 
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7) E“ 
"This is merely begging the question because the point to be decided itself is wher 
the accused put the money into his pocket did he receive it as a bribe or as an obliging 
messenger. The third reason given is : 

“The fact that P.W. 1 made accusations against the accused in his (P.W. r's complaints 
Exhibits P-1, P-2 and P-3 prior to the occurrence cannpt by itself be sufficient corroboration of 
P.W. r's evidence about the occurrence." 

Why not? The learned Sessions Judge does not'indicate why he considers this 
to be so. The fourth reason is of the same variety, viz., that P.W. r's avoiding to 
meet the accused is not corroboration, Why not? Once again the learned 
Ssssions Judge does not indicate. The fifth reason of the learned Sessions Judge is : 


** It seems to me that the trap was closed rather too early without giving the accused an oppor- 
tunity to commit himself by his subsequent déalings with M.O. 4 series. If P.W. 1 had paid the 
money inside the bus or if the accused had been watched after thc payment until he reached Puttur 
and began to deal with M.O. 4 series some clear corroborative evidence might have been available.” 


I am unable to follow this reasoning of the learned Sessions Judge who seems 
to think that he would have arranged the trap more cleverly than the C.I.D. officer, 
and in any event I am unable to see its relevance or logic. Sixthly, the learned 
Sessions Judge makes much of the immaterial discrepancy, viz., that when the 
Deputy Superintendent of Police asked the accused to hand up the money taken 
as bribe one witness said that the accused got a fright and after five minutes un- 
buttoned his coat and another witness said that he stood motionless without talking 
for a while and a third said that he did not tremble. But it is curious that the 
learned Sessions Judge does not say that on account of these discrepancies he 
«disbelieves these witnesses but merely contents himself with the remark “ There 
are discrepancies" without finding whether they are more apparent than real or 
cut at the root of the prosecution story. It has been laid down by several High 
‘Courts that immaterial discrepancies of this nature do not affect the conclusion 
one way or the other. See Emperor v. Narotam!, Ghanshyam Singh v. Emperor? and 
Mahla Singh v. Emperor?. It is not surprising that this mconsequential discussion of 
the evidence of the learned Sessions Judge has been wound up with an observation 
from the decision in Hector Huntley v. King Emperor’, wholly overlooking that the 
learned Assistant Sessions Judge himself, an officer of great experience and cons- 
‘siderable ability, has scrupulously weighed the evidence and come to his conclusion 
in the light of the principles laid down in this very decision. On the other hand 
it is the treatment accorded to the evidence by the learned Sessions Judge which 
recalls the dissatisfaction expressed by one of the eminent Judges of this Court the 
late Mr. Justice Sri V. Bhashyam Aiyengar in Ramaswami Goundan v. King Emperor? 
- about over-subtlising of the law of the. country for the protection of corrupt officials 

and not for the furtherance of justice. < : 
"' I have therefore not the slightest hesitation in setting aside the acquittal by 
‘the learned Sessions Judge of Chittoor, and I find the accused guilty of the ofience 
under the second charge, viz., section 161, Indian Penal Code, and convict him 
‘thereunder and sentence him to one year’s rigorous imprisonment. ` 


K.S. l ——— Appeal allowed., 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GovinpA MENON, 
Hoode Venkataramanayya  : .. Petitioner 
9. E 
J. M. Lobo . .. Respondent. 
` Contract Act (IX of 1872), section 23—Payment for the sake of continuing as shanbogue and in considera- 
tion of the previous incumbent not reverting to that post—Is opposed to public policy. . 
Where money was paid by the petitioner to the mother of X only for the sake of continuing as 


shanbogue and in consideration of X not reverting to that post the Aaikada in respect of that amount 
‘suffers from the infirmity mentioned in section 23 of the Contract Act as being opposed to public 





1. (1922) 24 Cr.L.]. 770 : 741C. 434. E 4. (1944) 1 M.L.J. 503 : 1914 F.C.R. 262: 
2. (1927) 29 Cr.L.]. 239 : 107 I.C. 305. ;OLLAR.28 Pat. 517 (F.C). ` i 
3. (1930) 32 Cr.L.]. 528 : 130 L.C. 410o. 7 5. 1909) 14 M.L.J. 226. 

* C. R.P. No. 135 of 1950. ` 24th October, 1952. 


| J | KRISHNAMURTHY: Jj, CEDED' DIST." AUTO TRANS. CO. 7 8r 
policy. P practically trafficking in office and as such void. .Swaminetha Aiyar 9. Muthuswamit Pillai, 
(1907 17 M.L.J. 2523 LL.R. go Mad. 530, relied on. m EN ear E 

Petition under section 25 of Act IX of 1897, praying that the High Court will 
be pleased to revise the decree of the Subordinate Judge’s Court, South Kanara, 
dated 16th April 1949, in S.C.S. No. 4 of 1949. | 


M. K. Nambiar for Petitioner. 
e M. L. Nayak and K. Vittal Rao for Respondent. : i 
The Court delivered the following 


. JuDGMENT.—The learned Subordinate Judge finds ds a question of fact that the 
petitioner paid Rs, 550 to the mother of D.W. 1 only for the sake of continuing as 
shanbogue and in consideration of D.W. 1 not reverting to that post. On -that 
finding the question is whether the Kaikada suffers from the infirmity mentioned 
in section 23 of the Contract Act.as being opposed to public policy. Jt has been 
held in Swaminatha Aiyar v. Muthuswami Pillai*, that an. undertaking to pay money 
to.a public servant to induce him to retire and thus make way for the appointment 
of the promisor is practically trafficking in office and as such void.under section 23 
of the Contract Act.. Here a sum, of money was paid to the mother of the previous 
shanbhogue in order that. the, shanbhogue should not revert to the office. The. 
decision in Swaminatha, Aiyar v. Muthuswami Pillai applies to the facts of the present 
case. But Mr. Nambiar contends that this defence was not raised in the reply 
to the lawyer’s notice. Even if that.is so, when once it is found. on the evidence 
which cannot be disputed here, that the money was paid as consideration for an 
object, which is opposed to public policy, it cannot be said that the learned Judge 
erred m dismissing the suit. The civil revision petition is therefore dismissed with 
costs. nS ^ 

vv RSS es a ag, . Petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. Justice SATYANARAYANA Rao AND Mm. Justice RAJA- 
'GOPALAN. i ' : 


V. Krishnamurthy and another | : _ ae Appellants* 
v. l : 
"The Ceded District Auto Transport Co., Ltd., Kurnool, represented 
by its Managing Director at Kurnool and others .. Respondents. 


Motor, Vehicles Act (IV of 1939), section 64 (a) and (b) ‘and section 68—Rules under—Rule 208—Bus 
soute extended—Permit—Order of Regional Authority—Appeal against order to Central Road Traffic Board 
—Whether appeal lies —Whether Government has jurisdiction to revise order. f 


On the questions whether there was a right of appeal to the Central Ròad Traffic Board against 
an order ofthe Regional Transport Authority refusing to grant.the application of the appellants to 
extend the route of their bus service, and whether the Government's order passed in the exercise 
of their revisional jurisdiction confirming the order of the Central Road Traffic Board was void, 


Held, that under clause (b) of sectjon 64 of the Motor Vehicles Act and rule 208 of the Rules 
framed by Government under the Act by virtue of section 68 of the Act, the order of the Regional 
"Iransport Authority will not be appealable. 


The rule-making authority would not be within their powers in conferring a new right of appeal 
expressly or by implication. Rule 208. therefore could not be construed in such: a manner as to 
transgress limits of the power of the rule-making authority as Jaid down and circumscribed in section 68 
of the Act. ‘R. and W. Paul, Lid. v. Wheat Commission, (1937) A.C. 199, applied. 7 UU 


The application of the procedure applicable to the disposal of the applications for grant of a 
permit to cases of variation of the condition of a permit, does not even by implication cárry with it a 
right of appeal. : wee LE iu 

Case-law reviewed. 


. The Central Road Traffic Board had no jurisdiction to entertain the appeal against the order of the 
Regional Transport Authority, nor was the Government right in confirming.the order in its exercise of 
revisional jurisdiction. ee ; . MN i ' i 

. 4 7 f * > g 
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ML. P. A. No, 160 of 195b- (2 22 57. 3? xs . . 8th September, 1952. 

11 


82 YO Us. THEO MADRAS LAW: JOURNAL REPORTS. :. [1953 


. : Appeal under clause i5-of'the-Letters Patent against the order of the Hogour- 
able Mr. Justice Subba ‘Rao, dated 12th September, 1951, and made-in Wi P. No: 
282 0f 1951. .2 1t D toa 70e St E He 

T. R. Srinivasan and V. V.-Raghavan for Appellants. 

' The Government Pleader (P. Satyanarayana Raju) and S. Obul Reddi for Res- 
pondents. s n : 

The Judgment of the Court was delivered by í - oe 
Satyanarayana Rao, J.— This Letters Patent Appeal is against the judgment 
of ‘our'learned brother, Subba Rao, J., setting aside the order of the: Government 
and that of the: Central Road Traffic Board and allowing writ petition No. 282 of 
1951 to quash the orders. The only question, that was debated. before him and 
now before us, is whether there was a right of appeal to the Central Road Traffic 
Board against the order of the' Regional Transport Authority dated grst August; 
1950, refusing to grant the application of the appellants to extend the route of the 
bus service from Atmakur to Velgode. The learned judge held that the appeal 
was iricompetent, that therefore the order of the Central Road Traffic Board extend- 
ing the permit in favour of the appellants to Velgode was without jurisdiction,. 
-and that the order passed by.the Government in the exercise of their revisional 
- jurisdiction confirming the order.of the Central Road Traffic Board was also 
void: : f i . gor 


* .In order to appreciate the contention that the appeal to the Central Road’ 
Traffic Board is incompetent, it is necessary to state a few relevant facts. The 
appellants, two in number, were running buses along the route Kurnool-Atmakur 
from the year 1944 under permits granted by the Regional Transport Authority 
in that year. In 1949, it was decided by the Regional Transport Authority to 
extend the route to Velgode, i.e., a place beyand Atmakur. Applications for that 
route were filed by the first respondent and also by the appellants. On. 16th June, 
1950, the Regional Transport Authority called for objections to grant the permits 
for the extended route to the applicants. By an order of 28th June, 1950, the 
Regional Transport Authority granted a permit to the first respondent to run his 
buses up to Velgode.- "The application by the appellants, however, was not disposed 
of till 31st August, 1950, when the Regional Transport Authority made an order 
rejecting their application: "The. order of 28th June, 1950; granting a .permit 
to the first respondent was; not carried: on appeal by the appellants. . The, order: 
made on their application was the subject-matter of an appeal to the Central Road 
Traffic Board, and notwithstanding the objection of the first respondent that the: 
appeal was incompetent, the Central Road Traffic Board, overruling the objection;- 
set aside the order of the Regional Transport Authority and granted permits in 
favour of the appellants also, extending: their service-to Velgode. Thé first res=: 
pondent carried the matter unsuccessfully in revision to the Government, and there- 
after he filed a writ petition; which was’ disposed by Subba Rao, J. As stated’ 
above, he allowed: the -application--and: held that the appeal to the’Central Road 
Traffic Board by the appellarits against the order of the Regional Transport Authority: 
dated 91st August, 1950, was incompetent. $ ' 


In this appeal by the appellants their learned counsel, Mr. Bhashyam, adopted, 
a line of argument which was not the one adopted by him before. Subba Rao, J » 
Tt is unnecessary therefore to deal in detail with the reasoning of the learned Judge by 
which he arrived.at the conclusion, that the appeal to the Central Road Traffic. 
Board was incompeiént: It will be sufficient if we deal in this appeal with the: 
arguments as presented before us by Mr. Bhashyam, the learned counsel forthe 
appellants. He attempted. to maintain his position that the appeal was -compe- 
tent-by relying upon clauses (a) and. (5) of section 64. He further relied on, rule 208 | 
of the Rules framed by the Government under the Motor Vehicles Act iby virtue. 
of.the.power conferred. upon.the -Provincial Government by section 68 of the Act.. 
His:contention based on the-said.rule was that the applications made by the appellants : 
should be treated as applications for tlie grant of a permit as laid down'by that 


id 
i3 
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Rule, and.if so treated, the refusal to grant the extension should be deemed to be a. 
refusal to grant a permit, which.order would be ‘appealable under section 64 (a).of: 
the Act. It is therefore necessary to deal with these contentions in the.order inr 
which they were stated above, :. ^. ^: ae e y a ^ 


. „Learned Counsel of the appellants relied upon the.second part of clauses (a) 
and (b) of section 64. It is as well that the two clauses (a) and (b) are quoted here ; 
* (a) Any person aggrieved by the refusal of the Provincial or a Regional Transport Authority 
to gfant a permit or by any condition attached to a'permit granted to him, or ` us. 
(b) aggrieved by the revocation or suspension of the permit or by any variation of the conditions 
thereof may within-the prescribed time and in the prescribed manner, appeal to the prescribed autho- 
rity, who shall give such person and the original authority an opportunity of being heard.” TOR 


Rule 147 lays down that: -> DT 


** An‘ appeal under section 64 of the Act against an order of the Road Traffic Board or against 
an order of the Secretary of the Board, shall lie to the Central Board within thirty days of the date 
of despatch of the order appealed against." E 
Rule 148 deals with appeals to the Government against an original order of the 
Central Board or against an order of the Secretary of that Board, with which we are 
not concerned. It was contendéd that the refusal to grant the application of the 
appellants amounted in substance to a refusal to alter the original condition of 
the:permit restricting the route from Kurnool to Atmakur . and declining to 
extend it to Velgode. The appellants therefore, it is claimed, are aggrieved by 
the condition attached to the permit that the route should be restricted to Kurnool- 
Atmakur, which was the effect of the decision of the Regional Transport Authority. 
If.the order is so.construed, it is. urged that under the second part of section 64 (a). 
the appellants.can be treated as persons aggrieved. by the condition attached 
to: the permit granted to them, and that the order will therefore be appealable. 
This argument,.in our opinion, proceeds on an erroneous view of the clause. in 
question. The clause, in our opinion, applies only to cases where by reason of 
the existence of a condition attached to a permit the grantee of the permit was 
aggrieved.by that condition at the:time of the grant of the. permit. If he was 
so aggrieved, it was open to him to have the condition removed or modified by 
an appeal under clause (a) of section 64. It is not claimed on behalf of the 
appellants that.the condition, that the route should be restricted to Kurnool. and 
Atmakur.was, at the time it was. imposed, prejudicial to.them, and that. they 
were: aggrieved by it. Under section 48-A of the Act it is open to the Regional 
Transport: Authority when granting.a permit to’ attach a condition that the stage 
carriages shall be used only on specified routes or in a specified area. In 1944 
when, the original permit. was granted to the appellants the only route that was 
declared: was. the route between. Kurnool and Atmakur, and they were perfectly 
satisfied: ab the time of the grant of the permit with the condition or restriction 
that they,should be confined to the route between Kurncol and Atmakur,, and 
they were not in any manner aggrieved by such condition. . It is, however, now 
curiously claimed: that by. subsequent events, the proposed extension. of the route 
to, Velgode and the restriction or the condition in the original permit.act adversely. 
to :their interests, and that therefore. they are aggrieved by the condition now. 
It is not, in our opinion, the intention of the Legislature when it enacted clause 
(a) to give. a right of appeal in such circumstances. The right of appeal is.to be 
exercised. within the period of thirty days from the date of.the order granting the: 
permit, under rule 147, and the grievance if - any, regarding the condition that 
exists in the permit must be oné-that existed-by the date of the grant of the permit. 
It is nota grievance which accrued ‘or which arose subsequent;to the grant of the- 
permit,:thàt' can -bé agitated in’ an: appeal. , According to the learned’ Advocate- 
if the grievance is-by reason of subsequent events long after the grant of the permit 
it does:not matter. :To read.the ‘clause in the manner suggested by the learned’ 
Advocate: for the appellants, would be to put upót it an unnatural construction. 
not intended by’ the Legislature when that clause was-enacted. -The ‘contention, 
therefore that the-right-of-appeal could: be justified-under-clguse (a)-of sectiori?64-- 


cannot .béupheld.'* ^: 557.7: 
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_ The next argument was that when the Legislature conferred aright of appeal 
under clause (b) to a person aggrieved by any variation of the conditions OF the 
permit, it implied and carried with it also a right of appeal in a case where the 
Regional Transport Authority refused to vary the conditions of the permit. ‘Fhe 
power to vary the conditions of a permit, it was argued, carried with it the power 
to refuse to vary the conditions in other words, to reject the application for variation 
or alteration. In support of his argument learned caunsel relied strongly upon 
two decisions, one of the Federal Court and the other of this Court, both of which 
related to the right of appeal under the Civil Procedure Code against an order 
refusing to appoint a receiver. Under the present Order 43, rule 1, clause (5) 
am order under rule r or rule 4 of Order 40 except an order under the proviso 
to sub-rule (2) of rule 4 is appealable. When we turn to rule 1 of Order 40, the 
orders contemplated therein are an order appointing a receiver or removing any 
person from the possession or custody of the property, an order committing the same 
to the possession, custody or management of the Receiver and an order conferring 
upon the receiver the powers enumerated in clause (d) of rule 1 of Order 40. In 
none of these orders is an order refusing to appoint a receiver included expressly. 
It was however ruled by the Federal Court in Rayarappan v. Madhavi Amma!, in 
an appeal against a decision of this Court that: when the Code refers to the.power 
to appoint a receiver, it includes within it the power of removal of a receiver as a 
matter of construction of the rule, bearing in mind section 16 of the General Clases 
Act. It was therefore held that though the Legislature did not specifically and 
. expressly refer to an arder removing a receiver as appealable, such order was made 
appealable by adopting the rule of construction enacted in section 16 of the General 
Clauses Act. Though no express reference is made in the earlier decision of the 
Full Bench in Venkitasami v. Stridhavamma?, to section 16 of the General Clauses 
Act, the reasoning of the learned Judges in that. case is more or less on 
the same lines, namely, that as a matter of interpretation of sections . 503 
and 588 of the Code of Civil Procedure then in force (the Code of 1882) 
‘the power to appoint carried with it also the power to refuse to appoint, and 
therefore both orders were appealable, though the latter order was not expressly 
mentioned either in section 503 or section 588. In our opinion, these decisions 
and the reasoning underlying them do not at.all help the appellants and support 
their argument. -No general rule of construction of the kind invoked and applied 
in. the decision of the Federal Court is available to support the interpretation 
now sought to be .placed-upon the second part of clause (b). No doubt, 
'an application to vary the conditions of a permit may be granted or refused, but 
the Legislature for reasons best known to itself, thought fit to make an order which 
varies the conditions of the permit alone appealable. If one may attempt to find 
the reason, it seems to be this: If the original conditions of the permit were not 
such as would be prejudicial to the grantee, he would accept the pernit; if not, 
he would have carried the matter in appeal to the Central Road Traffic Board 
under clause (a) of section 64 within the time prescribed by rule 147. -If he did 
not carry the matter in appeal, it must be presumed that he was satisfied with 
those conditions. If, however, at any later stagé those conditions are varied by 
the concerned authority to the detriment of the grantee of the permit, it is but 
legitimate and reasonable that he should be given a right of appeal to have the 
matter agitated in a higher forum. There is no reason to allow a right of appeal if 
the conditions are not varied, because so long as the permit lasts, those ‘conditions. 
will continue to attach to the permit, particularly as the grantee ‘did not 
feel aggrieved at the time of the grant of the permit by the existence of those con- 
ditions in the permit. That is the reason ‘why we think no right of appeal was 
conferred by the Legislature in cases where the variation was refused. The analogy, 
therefore, of the decision of the Federal Court and of this Court in Venkitasami v. 
Stridhavamma?, cannot be extended to the present case, and we are therefore unable 
to accept the argument of the'learned counsel for the appellants based on the 
interpretation of the latter part'of clause (5) of section 64. dus s oun 
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- Reliance was strongly placed on rule 208, which.lays down the procedure 
to be followed in applications to vary the conditions of the permit. That rule 
consists of two parts and reads as follows : ; 

* Rule 208. (a) Upon'application made in writing by the holder of any permit, the Transport 
Authority may, at any time, in its discretion, vary the permit or any o? the conditions thereof subject 
to the provisions of sub-rule (b). f 

. (b) Ifthe application is for the variation of the permit by the inclusion of an additional vehicle 
or Whicles or if the grant of variation would authorize transport facilities materially different from 
those authorised by the original permit the Transport Authority shall deal with the application as if 
it were an application for a permit." ] 

The argument is that the application for variation by reason of this Rule should be 
treated as an application for a permit and the refusal to grant it is a refusal to grant 
a permit, which order is appealable under section 64-A of the Act. In other words, 
the argument amounts to this, that by implication a right of appeal is conferred by 
this Rule against orders refusing to vary the conditions of a permit. ‘There are very 
many difficulties in the way of accepting this argument. In the first place, it is 
well-settled law that a right of appeal is a substantive right and not a matter of " 
. procedure and should be created or conferred expressly by a statute. It cannot be 
inferred by implication. In the very illuminating speech of the Lord Chancellor 
(Lord Westbury) in the case in The Attorney-General v. Sillem and others, the learn 
Lord Chancellor expressed thus : oe 
“< The creation of a new right of appeal is plainly an act which requires legislative authority. 
The Court from which the appeal is given, and the Court to which it is given must both be bound 
and that must be the act of some higher power. It is not competent to either tribunal, or to both 
collectively, to create any such right. Suppose the Legislature to have given to either tribunal, 
that is, to the Court of the First Instance, and to the Court of Error or Appeal respectively, the fullest 
power of regulating its own practice or procedure, such power would not avail for the creation of a 
new right of appeal, which is in effect a limitation of the jurisdiction of one Court, and an extension 
of the jurisdiction of another. A power to regulate the practice of a Court does not involve or imply 
any power to alter the extent or nature of its jurisdiction.” on 
In the well-known: case of the Judicial Committee, Colonial Sugar Refining Com- 
pany v. Irving?, it was pointed out by Lord Macnaghten that a right of appeal was 
a substantive right and not a mere matter of procedure, for the learned Lord observ- 


ed at page 372: 

* It seems to their Lordships that the question does not admit of doubt. To deprive a suitor in a 
pending action of an appeal to a superior tribunal which belonged to him as of right is a very different 
thing from regulating procedure. In principle, their Lordships see no difference between abolishing 
an appeal altogether and transferring the appeal to a new tribunal. In either case there is an intere 
ference with existing rights contrary to the well-known general principle that statutes are not to be 
held to act retrospectively unless a clear intention to that effect is manifested.” 4 

Rule 208, in term, does not purport to confer a right of appeal ; it purports 
to lay down the procedure applicable to applications for the variation of the condi- 

tions of a permit. It has been pointed out already that the substantive provision 
in the Act conferring a right of appeal in certain specified cases does not include 
within it a right of appeal against an order refusing to vary the conditions ofa permit. 
1f the rule in question does not in terms confer a right of appeal against an order 
refusing to vary the conditions. of a permit, can it be said that it impliedly confers 
such a right? As has been pointed out above, a right of appeal must be expressly 
conferred by a statute and cannot be inferred by implication. It'is not within. 
_ the competence of the rule-making authority constituted under section 68 of the 
Act to confer a new right of appeal not recognised or granted by section 64 of the 
Act.. The Legislature would not have intended by implication, if from the language 
of section 69 it could be irnplied at all, to have conferred a power on the rule-making 
authority to enlarge and extend the scope of section 64, so as to confer a right of 
appeal not recognised by section 64. As has been rightly pointed out by the learned 
Government Pleader in the course of the arguments, all that ‘section 68 lays down 
with reference to appeals is that in clause (J) of sub-section (2) of that section it is 
stated: that the rule-making power extends to indicate the authorities to whom, 
the time. within which and the manner in which the appeals may be made. This 
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“does not in terms confer a power to extend the right of appeal in cases not govérned 
“by section 64 of the Act. It was claimed; hawever, on behalf:of the appellants 
by Mr. Bhashyam that the generality of the language in clause (1) of section 68 
might be construed as implying such a power for section 68 (1) states : 

‘A Provincial Government may'iàke rules for the purpose of carrying into effect the provisions 
of this Chapter,” . i : is i 
the Chapter in which the provision relating to the right of appeal, sectione64, 
is also included. From such a language a power to lay down by rules and confer 
a right of appeal cannot be inferred is gatherable from the decision of the House 
of Lords in R. @ W. Paul, Ltd. v. The Wheat Commission’. The by-law there was 
made by the Wheat Commission under the Wheat Act of 1932. The :power to 
make by-laws therein was conferred’ among other grounds for giving efiect, to the 
provisions of the Act. Notwithstanding the generality of such a provision it was’ 
held by the House of Lords that by-law No. 20 made by the Wheat Commission 
, in.1933 excluding the application of the Arbitration Act; 1889, to arbitration pro- 
. ceedings contemplated by by-law No. 20 was ultra vires. Lord Macmillan in his 
speech at page 154 observed : gS Soe 

` “ The Arbitration Act is a Statute of general application and it confers a valuable and important 
tight of resort to the Courts of law. ‘To exclude its operation-from an arbitration is to deprive the 
parties to the arbitration of the rights which the Act confers. When a public general statute provides 
or. the reference of disputes to arbitration it is to be presumed that it intends them to be referred to 
arbitration in accordance with the general law as to arbitrations, with all the attendant rights which 
thé generallaw confers. I do not think that when Parliament enacts by one statute that disputes 
under it are to be referred to arbitration it can be presumed to have empowered by implication the 
abrogation of another statute which it has enacted for the conduct of arbitration. Rather the contrary. 
1f this is intended, express words to that effect are in my-opinoin essential, and there are here no such 
express words. I am accordingly of opinion that the Wheat Commission exceeded their powers when 
they made a by-law that every dispute as to whether any substance is flour should be determined by 
an arbitration to which the Arbitration Act should not apply. : I have only to add that the by-law 


must, in my opinion, be condemned as a whole and that it cannot be solved by the excision of the 
_objectionable provision, which is not a severable but a vital part of the by-law.” 


These observations of the learned Lord apply with equal force to the present 
“tase, unless the statute by its enacting provisions has expressly conferred a right 
of appeal. The rule-making authority would not be within their powers in con- 
ferring a new right of appeal expressly or by implication. It therefore follows that 
rule 208 cannot be construed in such a manner as to transgress the limits of the 
power of the rule-making authority, which have been laid down and circums 
scribed. by section 68 of the Act. i ' 


In The Attorney-General v. Sillem and others? already cited, by the 26th 
section of the Queen’s Remembrancer’s Act (22 and 23 Vict., C. 21) the Chief 
Baron and two or more Barons of the Court of Exchequer were empowered 
to make all such rules and orders as to the' process, practice and mode of pleading 
on the Revenue Side of the Court and also to extend, apply or adapt any of the 
provisions of the. Common Law Procedure Act, 1852 and the Common Law Pro- 
cedure Act, 1854, and any of the rules of pleading and practice on the plea side of the 
said Court to the Revenue Side. of the said Court. In exercise of this power the 
Chief Baron and two other Barons of the Court of Exchequer purported to confer 
a right of appeal, and the power was sought to be justified by placing -reliance on 
section 26 of the Act. Notwithstanding the very wide language employed in that 
section of making rules and orders as to the process, practice and mode of pleading 
on the Revenue Side of the Court it was held by the House of Lords that the Chief 
Baron and the two Barons of the Court of Exchequer had no power of authority to 
confer a right of appeal where it did not otherwise exist. : 5 f 


“These rules? ' 
said Lord Westbury, Lord Chancellor at page 725, 


. “are so many legislative enactments purporting to create a new jurisdiction in the Court of 
Exchequer Chamber and House of Lords, and prescribing the mode in which such a new jurisdiction 


ae 
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Shall'be exercised. : It is simply an incorrect use of language to.call such ‘enactments provisions res- 
pecting the process, practice, or mode of pleading in the Court of Exchequer 5. but,unless they can 
be properly and strictly so denominated, there is not, in my opinion, any authority to. make siich 
rules conferred by the 26th section of the Act in question.” » Tes M. ^ s a? 
The application therefore of the procedure applicable to the disposal of the appli- 
cations for grant of a permit to cases of variation of the conditions of a permit. does 
not even by implication carry with it a right of appeal, assuming that otherwise 
thé rule-making authority had the power-to-create a new right of appeal'which, 
as already stated, -did not, in fact,-exist under section 68.: The reliance therefore 
placed by Mr. Bhashyam on rule 208 in ‘support of the right of appeal cannot be 
justified by authority or by ‘principle. ee 

Strong reliance was placed by learned counsel for the appellants on the deci- 
sion of the House of Lords in National Telephone Company, Ltd.-v. Postmiaster-General*. 
It is a well-recognised principle established by authority that if a new power or 
new jurisdiction is conferred upon a Court which is regulated by a Code containing: 
the procedure as well as a right of appeal, the exercise of that new jurisdiction by 
that Court will carry with it the ordinary incidents of procedure applicable thereto 
as well as the general right of appeal from its decisions. It is this principle. that is 
illustrated by the decision in National Telephone Company, Ltd. v. Postmaster-General}.. 
The same principle was again reiterated by the Judicial Committee in a very recent 
case which went up on appeal from this Court in Adaikappa Chettiar v. Chandrasekhara 
Thevar?, a decision under Madras Act IV of 1938. Lord Simonds in delivering 
the judgment stated at page 513 the principle in these terms :. . 


** The true rule is that where a legal right is in dispute and the ordinary Courts of the country are 
seized of such dispute the Courts are governed by the ordinary rules of procedure applicable thereto 
and an appeal lies, if authorized by such rules, notwithstanding that the legal right claimed arises 
under a special statute which does not in terms confer a right of appeal—see Secretary of State for India 
v. Ghellikani Rama Rao? and Hem Singh v. Mahant Basant Das*.” 


It is difficult to see how this principle would help the appellants. This is not a case ` 
where to an existing Court a new jurisdiction has been added by the Act. The Act,. 
it must be mentioned, is a self-contained Code,-and creates new rights and also 
provides for the adjudication of the disputes ‘arising in respect of such rights. In 
such a case the remedy provided by the Statute alone must be followed as pointed 
out by the Judicial Committee in Secretary of State for India v. Mask & Co.5, quoting 
from Willes, J.’s jadgment in Wolverhampton New Waterworks Company v. Hawkesford® : 


“Where the statute creates a liability not existing at common law, and gives also a particular 
remedy for enforcing it ..... With respect to that clause it has always been held, that the party 
must adopt the form of remedy given by the statute.” : : E 


e ^ . a) x 
In order to determine whether a right of appeal on-the facts of the case exists 
or not, one has to look to the provisions contained in section 64 of the Act, and ifa. 
party claiming aright of appeal is not able to bring himself within. any of the clauses 
enumerated. in section 64 he has no right'of appeal. If the jurisdiction had been 
conferred upon an ordinary Civil Court to adjudicate upon disputes of the nature ' 
contemplated by the Act without providing a right of appeal in the Act itself}. 
the position would have been different. | Probably to such a situation the principle 
of the decisions in National Telephone Company, Lid. v. Postmaster-General* and 
Adaikappa Chettiar v. Chandrasekhara "Thevar?, may be applied, but such is not the 
situation in the present case. The mere fact that in the last part of rule 208 (b) 
the Transport Authority is directed to deal with the matter- as £f it- were: an. appli- 
cation for a permit does not carry with it by implication even a right of appeal, as if 
it was a refusal to grant a permit within the meaning of section 64. (a) of the Act. 
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"For these reasons:we ‘agree with the learned Judge that the Central Road: 
Traffic Board: had ‘no jurisdiction to entertain the appeal against the order of the 
Regioüal Transport Authority dated 31st August, 1950. The decision appealed 
against is correct, and this Letters Patent Appeal must therefore be dismissed with 
costs,’ - eta Bh Ser "s 
“ Advocates fee Rs. 100; oneset. — i 
‘KC. 2 NJ ——— l Appeal dismisted. - 
au IN THE.HIGH COURT OF JUDICATURE AT MADRAS. 
2 "'* * [Special Original Jurisdiction.] 
2E , PRESENT :—MR. Justice Sussa Rao. | 
R. Pushpam and another | c. Petitioners* | 
p. : E 


The State of Madras represented by the Secretary, Local- 
‘Administration Department, Fort St. George, Madras 
and another i .. Respondents. 


Madras District Municipalities Act (V of 1920), section 43—Scope—Allotment of reserved seat——Duty of 
Government to ‘ consult? the Municipal Council— Consult "Interpretation, section 351-B, Municipalities 
Act—If bars High Courts power to issue writs. 


Under. section 43 of the Madras District Municipaiities Act allotment of reserved seats to any 
ward in 4 Municipal election can only be made after consulting the municipal council. The statutory 
condition of consulting was conceived in public interests and expressed in clear terms. It is therefore: 
the duty of the High Court to ensure that there is a full and fair compliance with the statutory condition.. 
The Court will have to scrutinise in each case whether the requisite consultation has taken place, 
having regard to the substance of the events. The words “consult ” implies a conference of two or: 
more persons or an impact of two or more minds in respect of a topic in order to enable them to 
evolve a correct or at least a satisfactory solution.’ Such a consultation may take place at a con- 
ference table or through correspondence. The form is noi material but the substance is important.. 
It is necessary that the consultation shall be directed to the essential points.and to the core of the sub- 
ject involved in the discussions. The consultation mustenable the consultor to consider the pros and 
cons of the question before coming to a decision. A person consults another to be elucidated on the 
subject-matter of the consultation. A consultation may be between an uninformed person and am 
expert or between two experts. The final decision is with the consultor, but he will not generally ignore 
the advice except for good reasons. Inthe case of a public authority directed to perform a duty in 
consultation with another authority which is qualified to give advice in respect of that duty, though 
the final order is made and the ultimate responsibility rests with the former authority, it will not and 
cannot be a performance of duty if no consultation is made, and even if made, is only a formal com- 
pliarice with the provisions. d 


- ' Under section 43 of the District Municipalities Act the consultation referred in sub-section (1) 
must be read distributively. The local Government shall consult the municipal Council for dividing 
the municipality into wards and also shall consult the municipality for determining the wards in which 
the scats, if any, reserved under sub-section (3) of section 7 shall be set apart. If so read, the con-- 
sultation alsọ must be with reference to the allotment of the-reserved seats to the particular wards.. 
[It was found that there was no consultation as to allotment of reserved seat in a ward and therefore 
it was illezal.] . 


Section 351-B of the Madras District Municipalities Act cannot affect the power of the High Court 
to issue suitable writs under Article 226 of the Constitution of India. Under Article 245 of the 
Constitution the power of the Parliament or the Legislature of a State to make laws is subject to the: 
provisions of the Constitution. So long as Article 226 stands in the Constitution, neither the Parlia-- 
ment nor the Legislature of a State can make laws depriving or limiting the power of the High Court 
to issue writs. : ' S 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue'a writ of certiorari calling for the records: 
relating to G.O. Ms. No. 1544,. Local Administration ‘Department, dated 29th 
July, 1952, from the Secretary to Government Local Administration Department, 
Fort St. George, Madras, regarding the reservation of seats for women for wards 2 
and 12 of the Arupppukottai Municipality. 


aan tm 4 —-B8- — 


: S. Mohan Kumaramangalam and Messrs. Row and Reddy for Petitioners. 
The Government Pleader (P. Satyanarayana Raju) for the State. 


7S Writ Petition No. 648 of 1552. 2 6th October, 19525. 
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""The.Court made the following ' ^ 


Orper.—This is an application under Article 226 of the Constitution of India 
for issuing a writ of certiorori to call for the records and quash the order, dated 29th 
July, 1952, of the the first respondent, the State of Madras. The first petitioner 
'is the Secretary of the Progressive Women's Association, Aruppukkottai ;' the 
second petitioner is a’ Municipal Councillor of the Arupukkottai municipality. 
The elections to the said council are now in progress. Under the programme 
of elections issued by the second respondent Commissioner of the municipality, 
the last date to file nominations is the 6th and 8th September, 1952 and the date 
of the polling is fixed on the 6th October, 1952. The municipality is divided 
into 24 wards with 28 councillors ; one reserved seat for women is allotted to Ward 
No. 2 and another to Ward No. 12. The said allotment was made by the order 
of the Government, dated 29th July, 1952. The petitioners seek to get that order 
quashed for the reasons infer alia that it is vitiated by mala fides on the part of the 
Government and also on the ground that the Government did not comply with the 
provisions of the District Municipalities Act in issuing the said order. 


The contention "of the learned counsel for the petitioners that the Government. 
did not comply with the provisions of section 43 of the District Municipalities Act 
may be. taken up first. Section 43 reads : 


* For the purposes of election of councillors to a municipal council, the State Government 
after consulting the municipal council, may, by notification 


(a) divide the municipality into wards ; 


£ (b) determine the wards iri which the seats, if any, reserved under sub-section (3) of section 7 
shall be set apart ; and ` 


(c) declare for whom such seats are reserved ”. 


Under section 7 (3) the local Government may in their discretion by notifi- 
cation reserve seats for women and determine the number of such seats. The 
Government accordingly determined to give two seats for women and allotted the 
said reserved seats to Wards Nos. 2 and 12. Under section 43 such allotment of the 
reserved seats can only be made after consulting the municipal council. The 
statutory condition of consulting was conceived in public interests and expressed 
in clear terms. It is therefore the duty of this Court to ensure that there is a full 
and fair compliance with the statutory condition. The question therefore is whether 
the Government consulted the. municipal council before determining the wards 
in which the said seats were set apart. This turns upon the construction of the 
words “after consulting" in the section. The word “consult” is so familiar 
that it often eludes the grasp of easy and exact definition. In the Law Lexicon by 
P: Ramanatha Ayyar it is stated as follows : - 


* Consultations always require two persons at least; deliberations may be carried on either 
with a man's self or with numbers ; an individual may consult with one or many ; assembliés com- 
monly deliberate; advice and information are given and received in consultations ; doubts, diffi-- 
culties, and objections are started and removed in deliberations. Those who have to co-operate 


must frequently consult together ; those who have scrious measures to decide upon must coolly deli- 
berate’. : 2 


The word “ consult was subject of a judicial scrutiny in Fletcher v. Minister 
of Town Plamning!. The question arose in connection with an application taken 
out for quashing the order made by the Minister for Town and Country Planning.. 
The Minister designated an area of land as the site of a proposed new Town. It was 
contended that the requirements of the New Towns Act; 1946, had not been complied 
with in relation to the making of the order, in that there was no “ consultation ° 
within the meaning of section 1 (i) of the Act between the Minister and the local! 
authorities before the making of the order designating the area of land in question: 
as the site of the proposed new town. On the factsthe learned Judge held that there: 
was the requisite consultation, but in.dealing with the question, at page 500 the- 
learned Judge observed : | 

i. (1947) 2 A.E.L.R. 496. 
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“ The word * consultation ° is one that is in general use and that is well understood. Nd useful 
purpose would, in my view, be served by formulating words.of definition. Nor would it bé appro- 
priate to seek to lay down the manner in which consultation must take Place. The Act does not 
prescribe any particular forth of consultation. If a complaint is made of failure to consult, it will be 
for the. Court to examine the facts and circumstances of the "particular case and to decide whether 
consultation was, in fact, held. Consultations may. often be a somewhat continuous process and 
the happenings at one meeting may form the background of a later one.” aie Ee 

| It is clear from the aforesaid observations that the Court will have to scrutinise 
in each case whether the requisite consultation has taken place, having regard to’ the 
substance of the events. The word “ consult " implies a conference of two or more 
persons or an impact of two or. more minds in respect of a topic in order to enable 
them to evolve a correct, or at least, a satisfactory solution. Such a consultation 
may take place at a conference table or through correspondence. The form is not 
material but the substance is important. It is necessary that the consultation shall 
be directed to the essential points and to the core of the subject involved in the 
discussions. The consultation must enable the consultor to consider the pros 
and cons of the question before coming to a decision.. A person consults another 
to be elucidated on the subject matter of the consultation. A,consultation:may be 
between an uninformed person and an expert or between two experts. A patient 
consults a doctor; a client consults his lawyer ; two lawyers or two doctors may 
hold consultations between themselves. In either case the final decision is with 
“the consultor, but he will not generally ignore the advice except for good reasons. 
So too in the case of a public authority.. Many instances may be found in statutes 
when an authority entrusted with a duty is directed to perform the same in consul- 
tation with: another. authority which is qualified to give advice in respect of that 
duty. It is true that the final order is made and the ultimate responsibility rests 
with the former authority. But it will not, and cannot be, performance of duty 
if no consultation is made, and even if made, is only-in formal compliance. with the 
provisions. In either case the order is not made in compliance with the provisions 
of the Act. Having regard to the aforesaid abservations let me now consider the 
correspondence which ended in the, order made by the Government. On 27th 
June, 1952, the first respondent wrote to the Municipality intimating their proposal 
to divide the Aruppukkottai municipality into 24 electoral wards and also to reserve 
two seats for women and allot the same to Wards Nos. 5 and 12. The Chairman; 
Municipal Council, was also requested to place the above proposals at an urgent 
meeting of the council within two- weeks. He was also informed that any: sugges- 
tions which the Municipal Council may have to make before the expiry of three 
weeks would be considered by the Government. On gth July, 1952 the Municipal 
Council passed a resolution recommending to.the first respondent that the two seats 
for women be reserved in Wards Nos. 5 and 7 respectively instead of Wards Nos. 5 
and 12 as suggested by the Government. The letter of the Chairmgn of the 
Municipal Council sent to the three councillors who had dissented from: the 
proposal of the Council, a copy of which was sent to the Government, gives the 
‘reasons for preferring Wards Nos. 5 and 7 instead of 5 and 12. It reads: i 

“ the allotment of a woman's seat to Ward No.-12 as now proposed would mean allotting both the 
women’s seats to a single community, the Devadgar Community, which is already the biggest single 
community in the municipality resulting in the distributian of the wards on an unfair basis. Besides 
this legitimate claim for a womani’s séat the Nadar Community has a more reasonable claim to repre- 
sentation of the women in this town because the Nadar women are more than 75 per cent educated 
and' under the auspices af their Lady’s Association containing more than 200 members they are taking 
a leading part in all the activities in this town, which are calculated to further the interests of women’ 
educationally and socially. I consider that for this important reason also the Nadar Community 
‘deserves to have a woman's seat. The ward committee and the council took this aspect also into 
consideration in allotting one of the women's seats to Ward No. 7”. n 

The reason given by the Municipality for suggesting a modification of the 
proposal made by the Government was that if the Government's proposal was 
carried out, the two women’s seats would be captured by women belonging to ‘the 
Devangar Community and the woman of the-Nadar Community would be deprived 
of their right to be represented in the council. The Government did not accept 

“the proposal of the municipality but instead the two seats for women were reserved 
an Wards Nos. 2 and 12. "25 $ < 2 ; 


t. 
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“` Relying upon tlie aforesaid correspondence; learned counsel for the petitioners 

argued génerally that though the Government went through the formality of a 
consultation, they did not, in fact, consult the municipality. It was said than an 
authority consulting another should at least:give reasons for the proposals so that 
the other inay give its considered: opinion in.regard to the proposals made, for any 
proposal unaccompanied by such reasons could not afford any opportunity to the 

other to advice, for or against the.proposal.' It is true that the giving of reasons 

.by the Government woüld enable the municipality to'scrutinise them and offer 
advice or counter-proposals. But I cannot say that the procedure adopted is not 
* consultation? in respect of the matters referred within the meaning of the section. 

‘The Government sent their proposals. Though the Government did not disclose their 

mind by giving reasons, nothing prevented the municipality from making their 

suggestions in respect of the allotment of the reserved seats to Wards Nos. 5 and 12. 

‘They could give reasons, as they had given in this case, why the proposal was not 

conducive in the interests of the women voters and how it could be suitably modified. 

"The Government and the municipality had a “ consultation" in respect of the allot- 

ment of reserved seats for women of Wards Nos. 5 and 12. The Government wanted 

to allot to Ward Nos. 5 and: 12 ; the municipality, for reasons given, suggested they 
should be allotted to Ward Nos. 5 and 7. It is therefore manifest that the Govern- 

-ment consulted the municipality in respect of Ward No. 12, and though the munici- 

pality did not agree, they allotted the reserved seat to that ward. So far as Ward 

No. 12 is concerned, the provisions of section 43 have been complied with. But 

I find it very difficult to say the same in respect of the allotment of the reserved seat 

to Ward No. 2. Learned Government Pleader contended that the Government 

consulted the municipality in respect of the division of the municipality into wards 

and the allotment of the reserved seats to the different wards and it is not necessary 
that they should have consulted the municipality in resp2ct of the suitability of the 

‘allotment of a reserved seat to a particular ward. lo put in other words, his 
argument was that a general consultation would be in compliance with the provi- 

sions of the Act and the fact that the allotment of'a woman's seat to Ward No. 2 

was not referred to the municipality could not invalidate the allotment. This 

argument, in my view, is not only contrary to the provisions of section 43 but defeats 
the purpose for which the said section was enacted. Under section 43 the consul-. 
tation referred in sub-section (i) müst' be read distributively. The local Govern- 
ment shall consult the rnunicipal council for dividing the-municipality into wards 
and also.shall consult the municipality for determining the wards in which the 

seats, if any, reserved under sub-section (3) of section 7 shall be set apart. If so 

read, the consultation also must be with reference to the allotment of the reserved 
seats to the particular wards. If.the Government proposed Ward No. 5 for the 
allotmené of a reserved seat and after consulting the municipality in respect of that 
proposal, alloted the same to Ward No. 2, it is impossible to hold that the Govern- 

ment consulted the municipality in determining the wards for alloting the reserved 

seats. If the Government asked the municipality to send their proposals in tespect 
of all the wards for.allotment of reserved seats and thereafter allotted a reserved 

seat to a particular ward, it may perhaps be argued on which question I do not 
express my opinion that the Government has consulted the municipality ; but where, 

as in this case, the 'attention of the municipality is‘ focussed only to a particular 
ward and their advice in respect of that ward obtained, I find it very difficult to 
hold that the Government consulted the municipality in respect of the allotment 
of the seat to a different ward. I therefore hold that the Government in contraven- 
tion of the provisions of section.43° (b) did not consult the municipality and, in 
respect of Ward No. 2, therefore, the said allotment is illegal. 


: Learned counsel for the petitioners- then‘ contended that the Government 
in allotting’ the-reserved ‘seats to Ward Nos. 2 and 12 were actuated by mala fides. 
It was said that in the elections for these two wards held: in 1948 the successful 
candidates were both from the Congress Party and therefore the.present Congress 
Government allotted those two réserved seats to women so*that.their party candi- 
dates might be selected. In my view there is not even a slender basis for this grave 
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allegation. The fact that Congress candidates were elected.in the year 1948 is. 
not a guarantee that the candidates of the same party would be elected in the year 
1952. Further, it is not the case of the petitioners in the affidavit that the Congress. 
candidates were elected only for these two wards. Nor is it suggested that in these 
two wards alone they had an overwhelming majority, whereas they had lost or 
scraped through in other wards. Assuming that the Congress was successful in 
these two wards in 1948, it is impossible to hold from that fact alone that the Govern- 
ment allotted the reserved seats to these two wards to help their party candidates. 
The petitioners fail to establish mala fide in this case. 


The learned Government Pleader raised a preliminary objection against the 
maintainability of the present application on,the basis of section’ 351-B of the 
Madras District Municipalities Act which reads: 

** Notwithstanding anything contained in the Civil Procedure Code, 1908, or in any other law 
for the time being in force; no Court shall grant any permanent or temporary injunction or make 
any interim order restraining any proceeding which is being:or about to be taken under this Act for 
the preparation or the publication of the electoral rolls or forthe conduct of any election ”. 


This section obviously cannot affect the power of the High Court to issue suitable 
writs under Article 226 of the Constitution of India. Under Article 245 of the 
Constitution, the power of the Parliament or the Legislature of a State to make 
laws is subject to the provisions of the Constitution. So long as Article 226 stands 
in the Constitution, neither the Parliament nor the Legislature of a State can make 
laws depriving or limiting the power of the High Court to issue writs. I therefore 
hold that the provisions of section 351-B cannot in anyway affect the power of the 
High Court to issue writs in suitable cases. For the aforesaid reasons I hold that 
the order of the Government allotting the seat reserved for women to Ward Na. 2 
is illegal and I therefore issue a direction restraining the respondents from holding 
the election in respect of the said reserved seat. This will not preclude the Govern- 
ment from allotting the said seat reserved for women to any of the wards after 
complying with the provisions of the Act. As the parties fail and succeed in part,. 
there will be no order as regards costs. 


K.S. : ! ——— Petition allowed in part.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT — MR, Justice RAMASWANMI. 
Subbaiah Maistry — l , . .. Petitioner* 
v. ' 
The Corporation of Madras by its Sanifary Inspector, 
S. Brady, 21st Division, Ayanavaram ` .. Respondeng. 


Madras City Municipal Act (IV of 1919)—Sum of Rs. 5 lezied on every dhoby inside Madras Corporation: 
—f tax or licence fee. i i 2 . 


The sum of Rs. 5 levied upon every dhoby inside the Madras Corporation is a licence fee within. 
the ambit of tbe decision in Varadachari v. State of Madras, (1952) 2 M.L.J. 410 and not a tax and 
1$ not repugnant to fundamental rights under the Constitution. g 


, Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying: 
that the High Court will be pleased to revise the order of the Court. of the VUth 
Presidency Magistrate, Egmore, dated 14th May, 1952, in M. No. 2762 of 1952. 
S. Mohan Kumaramangalam and A. Madhavan for the Petitioner. 
The State Prosecutor (S. Govind Swaminathan) for the State. 
The Court made the following : 
,. Orper.—The point taken by Mr. Mohan Kumaramangalam in this case 
Js whether the fee of Rs. 5 levied upon every dhoby inside the Madras Corporation. 
is a licence fee or a tax. QUSS ou Tah PE 
e- - . : i - i - B d r 
*0--R.C. No. 505 of 1952. er, 1952s; 
(CARP. No. 474 0f toga). Si November: 1953k, 
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` There is no dispute before me that if this levy is construed as a tax this revision 
has got to be allowed and if this is construed as a licence fee this revision has got 
to be dismissed. : . 
In order to determine whether this sum of Rs. 5 levied is a licence fee or a tax— 
I need not point out that this sum of Rs. 5 is levied as a licence fee—we have got. 
certain tests which have been elaborately gone into and laid down by my Lord the 
Chief Justice in Varadachari v. State of Madras'. The learned Chief Justice has 
reviewed the entire case-law on the subject and has delimited the boundary line 
between a licence fee and a tax. E 


The learned Chief Justice points out : 


“It is now well established that there is a fundamental difference between a tax and a licence 
fee. The issue of licences to regulate particular branches of business or specified trades or occupations 
and other matters is part of what in American Constitutional Law is called the * police power’ of the 

-State. See Znantakrishnan v. State of Madras?. For the grant of a licence a fee may bé charged to 
cover probable expenses, which may have to be incurred for the regulation of the particular trade or 
business or calling ín respect of which the licence is required. "The licence fee is not intended to 
raise revenues for the general purpose of the authority levying the fee. For such purposes the levy 
should be in the shape of a tax. The licence fee must be reasonable, whereas, a tax need not be.” 


Courts have often dealt with the question whether a particular licence fee ` 
is reasonable or not. Though, ultimately the decision in each case must depend . 
upon the particular facts of that case, certain general tests have been formulated 
to decide whether a particular fee is reasonable in the circumstances. In laying 
down these general principles courts have always kept in view the essential difference 
between a licence fee and tax, namely, that in the case of a licence fee imposition 
is intended to reimburse the authority 1n any amount expended by it in respect of the 
particular business or matter which 1s intended to be regulated, whereas à tax is the 
recognised method of raising revenues for general purposes. It is useful to refer to 
some of the decided cases, on the point and we shall begin with the ruling of the Privy 
Council in Pazundaung Bazar Co., Ltd. v. Municipal Corporation of the City of Rangoon®, 
That was given on an appeal from the judgment of the Rangoon High Court reported 
in Municipal Corporation, Rangoon v. Pazundaung Bazar Go., Ltd.*, Under the City 
of Rangoon Municipal Act the Corporation had power to charge licence fees for 
private markets. The question was whether the licence fee imposed was unreason- 
able. Heald, Officiating Chief Justice rejected the contention of the owners of 
the private markets who were protesting against the levy that the only charges 
recoverable by. way of. licence fees were the cost of the. papers on which the licences 
and receipts were printed together with the costs of printing and writing thereon 
and the cost of such inspection as was directly connected with the licences them- 
selves. He held (and Mya Bu, J., concurred with him) that the licence fee may 
reasonably cover the cost of all special services necessitated by thé duties and 
liabilities imposed on the Corporation in respect of the supervision and regulation 
of private markets. The Privy Council agreed with this statement of law. 


In Corporation of Madras v. Messrs. Spencer & Co., Ltd., Madras’, this Court held 
that a licence fee imposed by the Corporation of Madras for storing spirits was un- 
reasonable because the imposition was not with a view to pay for the expenses in 
connection with the licence but was obviously done to increase the revenue of the 
Corporation from liquor. The learned Judges accepted the view of the trial Judge, 
Beasley, J., (as he then was) that licence fees were leviable as compensation to the 
Corporation for the expenses incurred in the issue of licences and the general regu- 
lation of the trades and other occupations which were licensed and that there must 
be some relation between these expenses and the amount of fees leviable. In the 
case before them they found on the evidence which had been adduced that the 
expenses of supervisipg the places where foreign liquor was stored were practically 


T 





I. (1952) 2 M.L.]. 410. 4. (1929) LL.R. 8 Rang. 143. 

2. (1952) 1 M.L.J. 208. 5. (1929) 57 M.L.J. 71: LL.R. 52 Mad. 
3. (1931) 61 M.L.J. 740: L.R, 58144. 313: 764. . : f 
LL.R. 9 Rang. 440 (P.C.). i : 
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nil. -, Reilly, J., enunciated two general principles which may be useful:to determine 
whether licence fees.can be.held to be reasonable or not, namely; 2 0% 4 4 


* If we accept the proposition that'the power of charging licence fees cannot be used: for ‘taxation, 
then we must say that asa whole the fees charged by the: Corporation must not be very much in'excess 
of what the duties cast upon them and their staff in connection with the-licences cost them. There 
is the cost of issuing the licences ;, there is the cost of inspecting the premises to see whether they are, 
suitable for the purpóse proposed ; and there is the subsequent cost of inspecting the premisés to sée 
that they are being used properly and that the conditions and restrictions imposed by the Commissioner: 


are observed. But, roughly speaking, if the fees are.charged at so high a.rate that.as.a.v hole they- 


bring in very much more than the cost of these operations to the. Corporation, then T.thirk, we can; 
rightly say that they are unreasonable. There is another principle. Although it is almost impos- 
sible for the Corporation itself to ascertain, when they are issuing a number of licences to persons 
engaged in different trades and occupations, exactly what is the cost of any particular licence or of 
licences for persons engaged in particular trades or occupations—and-certainly we could not attempt 
anything of that sort-—yet, surely, it would be unreasonable if they so fixed the fees and that the whole. 
cost incurred by them in, connection with all the licences or a grossly disproportionate part of. it was, 
imposed on one particular trade or: a few particular trades. ese principles, I think, may be of 
help in ascertaining whether a particular fee is reasonable or not.” n HAMM de 
Of course it is not for a Court to minutely assess and fix what in its opinion is the 
properfee. Allthat the Court can do is to hold whether a particular fee is reasonable: 
, Or, not. l 


- Court in the Municipal Council, Kúmbakonam v. Messrs: Ralli Bros.!. It`was held that- 
the, licence fee should be commensurate with the extra cost entailed by granting 
thé licences and exercising such supervision’as was necessary to see'that its ternis 
were complied with. But the fees should riot be so assessed -as substantially to 
contribute to the general revenues of the local body. . DN MM - 

,'". The decisions above cited were all discussed in Kunhambu. v.,Local Fund Overseer , 
hirakkal?, in which it was again laid down‘that the licence fee should noz be con- 
verted into a tax for the purpose of raising revenue and the licence fee-shculd ‘bear 
a definite and well-recognised relation to the. expenses incurred by the licencing: 
authority. BI p au : : E 
-The decisión in Indian Sugars and Refineries, Ltd. v. Municipal Council, Hospet?, 
relied. upon by the learned. Advocate-General does not lay down any different 
principle. The following: observations of Wadsworth, J., aré àpposite-: M 


a 


“Tt is, we think, well settled that a licence fee for carrying on a particular trade or industry should 
not be regarded a, form of taxation the extent of which is to be governed ‘purely by revenue ‘consi- 
derations. The licence fee should bear as nearly as possible a relation to the ‘cost of issuing the licence 
and the cost of supervising tlie trade or of ahy special measures rendered necessary by the character 


of that.trade. We, doubt whether the municipality wouid be justified in increasing the licence fee . 


chargeable upon a particular industry merely by reason of the cost of ordinary municipal servicés 
to which that industry is entitled by virtue of its position as a tax-payer in the Municipality. But 
if the industry involves special.sanitary precautions, a special supervising agency or. such Jike expen- 
diture,' it is;-we think, reasonable to tike this expenditure into account in fixinz,the amount' of the 
fee. When a supervision agency .is,necessary for a number of industries, it will always be difficult; 
to say how the cost is to be apportioned and, so long as the apportionment is to be made on a reason- 
able basis it is not for the caurts to interfere with the way in which it has been achieved.” 


' " Substantially similar principles -have been laid down by: the Supreme. Court: 
of the United States. It is sufficient to cite one instance,“namely, the ‘decision: 
in Ingles v. Morf*, in which a permit fee was held to be invalid. because iz ‘bore nọ 
reasonable relation ‘to the total:cost of- regulation to defray-which it was collected. 
l Bearing these principles in mind, let us examine the facts of the préseht case. 


on.the footing óf the additional evidence, ‘which was called for and which -has. ° 


t 


been submitted. . ` ; 


. . The evidence on record ‘clearly. ‘shows the following facts, Individual dhobies; 
aré not being licensed. But when soiled and washed clothes are stored and clothes. 
are ironed, a licence fee is imposed, with reference to the premises wherein this. 





. 1? (1930) 61 M.L.J. 748. or f M Mad. 521. dU ede 
2. $1832) M.W.N. 873. -.' 1 4 890 US. 280: 8t LEd: 653. * 
9. (1942) 2 M.LJ. 663: LL.R. (1945). : Qus Wr Ls 


Practically the same principles Were reiterated in a subsequent decision ‘of this, ' 
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laündry. business is carried'on.. The authority for the Madras Corporation.for doing 
so is to be found in the’ publication :filed.by the learned State Prosecutor under 
the style. and . name of “ Corporation. of . Madras, ...By-laws. and Rules . under the 
Mad:as City: Municipal Act and the Public Health Act”, printed at Rathnam 
Press, University: Printers, 11,  Badrian Street, G.T., ' Madras; in which, at 
page 66, we find printed the by-laws under section 349 (13) of the 
Madras City Municipal Act, 1919, regulating the premises used for washing 
soiled.clothes and keeping soiled clothes for the purpose of washing them and keep- 
ing washed clothes. There is no doubt that the accused Subbiah Maistry in this 
case, on 16th February, 1952 and subsequently, had run a laundry in a hut at S. S. 
Devar, 3rd Street, wherein he resides, without a licence from the Commissioner 
of the Madras Corporation as required by section 287 of the Madras City Municipal 
Act and that he thereby committed an offence punishable under section 357 of the 
. said Act. Mr. S.' Brady, the Sanitary „Inspector attached’ to Division No. 2r, 
Ayanavaram, has given evidence that he inspected the hut occupied by the accused 
and he found that the accused was storing soiled and washed clothes and that he 
was also ironing the clothes. A notice was therefore issued and the accused not 
having taken out a licence this prosecution has been launched. Therefore, the 
only point for determination is whether the fee of Rs. 5 imposed has to be construed. 
as a licence fee or a tax. 4 


_... The evidence in this case clearly shows that this.sum of Rs. 5 is only a licence 
fee and not a tax and here are the reasons. - : : - 


"The Corporation has filed a statement, Exhibit P-2, which shows (i) the desig- 
nation-and number of officers employed or connected with the licensing of trades ; 


(ii) The total amount of expenditure incurred by the Corporation by way 
of pay and allowances ; d enn 


(iii) the percentage of work attributable to licensing ; 


(iv) The proportionate cost for the work rendered by them; the figures 
being taken out of the budget estimate for 1952-53 (Exhibit P-3). Exhibit P-2 
does show the amount derived from building licences. Exhibit P-5 is the schedule , 
of licence fees now in force. The substance of this information can be summarised 
as follows: There are 724 licensed laundries in Madras. The total fee collected . 
from them at Rs. 5 per laundry is Rs. 3,620. The total fee collected by way of 
licence fees in respect of all trades except private markets is Rs. 6,35,994. The total ` 
- expenditure involved in the licensing of trades, businesses, etc., is Rs. 7,10,000 as 
shown in Exhibit P-2, The percentage of expenditure connected with the licensing 
and supervision resulting therefrom shown in these statements makes out clearly 
that the ltence fee collected does not result in raising revenue for the general pur- 
poses: of the Corporation but covers only the probable expenses which are being: 
incurred for the regulation of this particular calling for-which licence is-required. * 


The Corporation through P.W. 2 has indicated the services rendered in the, 
shape of granting of licences and exercising such supervision as is,necessary to see, 
that its terms are complied with and these give us an indication of the cost entailed. 
The evidence ef P.W. 2, the Assistant Revenue Officer, shows the elaborate and 
multifarious work entailed in the issue of licences and the supervising work relating, 
thereto which falls upon the Health Department, the Revenue Department, the 
Electricity Department, and the Works Department. Issue’ of licences entails 
previous enquiries, inspections, verification and serving of various processes, consi- 
derable expenditure of stationery and printing and, book-keeping are involved. 
Then after the issue of licences the premises are inspected frequently thróughout , 
the-year to see that the conditions of the licence are observed. In the case of refusal 
of licence, the party can appeal to the Standing Committee whose members „use - 
the Corporation motor-van for.the purpose of inspection. Then when there is 
failure or non-compliance with the terms of.licence or when licences are not taken 
out, again much work is involved on the supervising.agency.$n the, matter of laun- 
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ching prosecutions and carrying them through various Courts. In other words, 
the evidence of P.W. 2 shows and the figures given by the Corporation indicate 
that the licence fee collected does not cover more than the expenses involved in 
the licensing of the business and that no part of this amount becomes a part of the 
general revenue of the Corporation, thereby making a licence fee a substitute for 
a tax, 


‘In the result, on the evidence on record, I have come to the conclusion that - 
the sum of Rs. 5 levied upon every dhoby inside the Madras Corporation is a licence 
fee within the ambit of the decision in Varadachari v. State of Madras? and is not a tax. . 


This revision is dismissed. , 

K.S. T - 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"PRESENT :—MR. Justice Sussa Rao: 


Revision dismissed. 


Gandavani Lakshmana Naidu * ` Appellant* 
Maddini Kannayya Naidu - = .. Respondent, 


Madras Agriculturists’ Relief Act (IV of 1938), section 9-A (7) (ii) (a)—Usufructuary mortgagor selling 
subject-matter of mortgage.to another in 1941—Amount payable to mortgagee kept with vendor who. agreed to put 
the vendee in possession after paying the mortgagee—Mortgagor if can apply for scaling down the decree debt. 


To get the benefi s of the provisions of the Madras. Agriculturists’ Relief Act the usufructuary 
mortgagor must establish that the property had not devolved by transfer inter vivos. Where the 
mortgagor sells the subject-matter of the mortgage to-another between goth September, 1937 and goth 
January, 1948, and there was no reservation of any interest in the vendor, section g-A (7) (ii) (a) of 
Madras Act IV of 1938 directly applies and the mortgagor has no right to apply for scdling down the 
decree debt. The fact that a portion of the consideration was kept with the vendor to enable him 
to pay the usufructuary mortgagee or the circumstance that the vendor agreed to put the vendee in 
possession after the amount was paid to.thé mortgagee would not.confer on him any interest in the 
immovable property to entitle him to apply for scaling down. 
Appeal against the Order of the District Court of Chittoor, dated the 24th 
‘October, 1950 and made in A.S.No. 423 of 1949 (I.A. No. 111 of 1949 in O,S. No: 
284 of 1941 on the file of the Court of the District Munsif of Sholinghur). , 


S. A. Seshadri Aiyangar for Appellant. 
AM. .Natesan for Respondent. 
The Court delivered the following 


JupcwENT.—This Civil Miscellaneous Second Appeal arises out of an applis 
cation filed by the appellant under section 19 of the Madras Agriculturists’ Relief 
Act to scale down the decree debt. The appellant is the third defendant im the Suit. 
He along with others executed a usufructuary mortgage deed in favour of the res- 
pondent for a sum of Rs. 400. On 15th May, 1941, he sold the property, the subject- 
matter of the usufructuary mortgage, in favour of Yengamma for a consideration 
of Rs. 600. A petition for amendment of the decree was filed on the basis of section 
9-A of the Madras Agriculturists Relief Act. The relevant sub-section, ziz., 9-A: 
(7) reads as follows : ' l 

“ (7) Nothing contained in this section except sub-section (i) shall apply to any usufructuáry 
mortgage— : . 
OU a M CP l 
(ii) in respect of property situated in any other arca, in the cases mentioned: below ;— 


y (a) Where during, the period after the 30th September, 1937 and before the 3oth January, 
1948 the equity of redemption in the property subject to the usufructuary mortgage has devolved 
either wholly or in part on a person by or through inter vives either from the original mortgagor or from 
person deriving title from or through such mortgagor otherwise than by a transfer inter vivos then; 
40 the whole of such part, as the case may be.” « | vis 


sy 
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Section g-A'will not therefore apply to a-case where the equity of redemption was 
transferred between goth September, 1937 and goth. January, ‘1948. Exhibit A-2 
whereunder the petitioner sold the property in favour of Yengamma is dated 15th 
May, 1941. - Prima facie thereforé section 9-A (7) (ii) (a) will apply and the appellant 
is not entitled to have his debt scaled down. But the learned counsel for the appel- 
lant argued that though the appellant sold the property in favour of Yengamma 
forea consideration of Rs. 600, as Rs. 400 out of the amount was kept with him to 
enable him to pay the same to the usufructuary mortgagee and as he agreed to give 

' possession only aiter the said amount was paid to the mortgagee, it must be held 
that notwithstanding the transfer he continued to possess an interest in the equity 
of redemption. Under Exhibit A-2 the appellants sold the property to Yengamma for 
consideration. No interest in the property sold was resérved. The fact that a por- - 
tion of the consideration was kept with the vendor or the circumstance that he agreed 
to put the vendee in possession after the amount was paid to the mortgagee would not 
confer on him any interest in the immovable property. Under the sale the entire 
property devolved on Yengamma within the meaning of section 9-A (7) (ii) (a) 
of the ‘Act. The decision of Ramesam, J., in Ratnam Pillai v. Kamalambal Ammal', 
relied upon by the learned counsel, in my view, will not support him. There the 
question was whether the mortgagor who had sold the property but agreed with the: 
vendee to redeem the mortgage was entitled to redeem the mortgage. It is un- 
necessary to express any. view gn the correctness of the decision ; but the learned 
Judge did not say that by reason of such an arrangement the vendor continued to 
have any interest 1n the immovable property conveyed absolutely by him to’ another. 
In the instant case, in order to get the benefit of the provisions of the Madras Agri- 
cculturists’ Relief Act, the appellant must establish that the property had not devolved 
by transfer znter vivos on the vendee under Exhibit A-2. As I have already said, 
under the sale deed the entire property was sold and there was no reservation of any 
interest in the vendor. Section 9-A (7) (ii) (a) of the Act directly applies and the 
court below rightly dismissed the application. ` 


The appeal fails and is dismissed with costs. 
- No leave. 
K.S. i l —— . Appeal dismissed. 
[THE SUPREME COURT OF INDIA.] 
' [Civil Appellate Jurisdiction.] 
PRESENT :—B. K: MUKHERJEA, 'N. CHANDRASEKHARA “AIYAR_ AND N. H, 
Buacwam, JJ. i ] : 


Payyavul# Vengamma e : = Cie Appellant* ; 
` v. 7 9 « 
Payyavula Kesanna and others . -- Respondents. 


Arbitration Act (X of 1940)—Arbitrator examining each party behind the back of the opposite" ‘party and 
giving his award—Amounts to legal misconduct sufficient to vitiate the award. l 


Where an arbitrator examines each party in the absence of the other and gives his award the 
‘course adopted by the arbitrator is contrary to the principles of najural justice. The arbitrator 
is guilty of legal misconduct which is sufficient to vitiate the award. The fact that no prejudice 
“was caused to the plaintiff by reason of the arbitrator having obtained a statement from the defendant 
behind the back of the plaintiff does not make it any the less a legal misconduct. ‘ : 

On appeal from the Judgment and Decree dated the 24th September, 1948, of 
the High Court of Judicature at Madras (Menon and Mack, JJ.) in A. A. O. No. 
688 of 1945 arising out of Judgment and Decree dated the rst October, 1945, of 
the Court of the District Judge of Anantapur iri Original Petition No. 15 of 1945. 


D.. Munikaniaha, Senior Advocate (J. B. Dadachanji, Advocate, with him), 
for Appellant. : 





; | 1. (1924) 48 M.L.J. 213. ° E = 
* Civil 'Appeal No. 37 of 1952. 5; d 2 29th October, 1952. ' 
I3 . ; 
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S. P. Sinha, Senior Advocate (M. O. Chinnappa Reddy and Ki R. Choudhury, 
Advocates, with him), for Respondents. i e. . 


. The Judgment of the Court was delivered by . 


'' Bhagwati, J.— The plaintiff fled O. P. No. 15 of 1945 in the Court of the 
District-Judge of Anantapur for setting aside an award on the ground inter alia 


of legal misconduct.of the arbitrator. The trial Court set aside the award. The 
-High Court on appeal reversed the judgment of the trial Court and dismissed the 


plaintiff's suit. This appeal has been filed by the plaintiff with the certificate 
of the High Court against that decision. | : 

.' One P. Narayanappa died in 1927 leaving him surviving the plaintiff his 
widow, the defendant 1 his undivided brother, the defendant 2 a son of his another 
pre-deceased brother and defendant 9 his son by his pre-deceased wife. The 


‘deceased had purported to make a will dated 1st May, 1927, under which he had 
: made certain provision for her maintenance and residence. "The plaintiff stayed 


with the family for some time but had to leave the family house owing to disputes 


which arose between her and the senior wife of defendant s. She lived with her . 


| mother for eleven years and ultimately. filed a suit im forma pauperis O.S. No. 19 of 


.1943 in the Court of the District Judge ‘of Anantapur, for maintenance, arrears. 


of maintenance, residence and ‘household utensils as also recovery of some jewels 
and clothes as her stridhanam properties. The defendants contested the claim. 
of the plaintiff contending that sufficient arrangement had been made for her ' 
maintenance and residence under the will dated the rst May, 1927, that she had" 
accordingly been in possession and enjoyment of the property and that her claim 


. was unsustainable. ‘The defendants also denied her claim for jewels and clothes. 


* "The suit came on for hearing and final disposal before the Subordinate Judge 
ef Anantapur. When the plaintiff was being examined as P.W. 1, in the suit on 
the 27th February, 1945, all the parties filed a petition under section 21- of the 
Arbitration Act agreeing to appoint Sri Konakondla Rayalla Govindappa Guru’ 
as the ‘ sole arbitrator’ forsettling the disputes in the suit and to abide by his decision, 
and asking the Court to send the plaint, written statement and other records 
to the arbitrator for his decision. A reference to arbitration was accordingly made 
by the Court. The arbitrator entered upon the reference and on the’ 6th March, 
1945, examined the: plaintiff. and got from her a statement which is Exhibit No. 4 
in the record. He similarly examined the defendant 1 on the 10th March, 1945, 
and got from him the statement which is Exhibit No. 5 in the record. After obtaining 
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_ the two statements, the arbitrator made and published his award on the 12th March, 


'1945. It was this award that was challenged by the-plaintiff. 


-of legal misconduct. | 


The legal misconduct which was alleged against the arbitrator was that he 
examined each party in the absence of the other. It was contended on behalf;of 


. the plaintiff that even though the petition for reference to arbitration as also the. 


statements Exhibits Nos. 4 and 5 authorised the arbitrator to settle thé’ disputes 
according to law after.pérusing the plaint and-the written statements, the arbitrator 

examined defendant 1 in:the absence of the ‘plaintiff and also perused what was. 
called the settlement of the 1st May, 1927, without giving an opportunity to the plain- 

tiff to have her say in the matter and was thus guilty of legal misconduct. It was: 
contended on the other hand by the defendants that what was done by the arbitra: . 
tor was merely to obtain from the parties a reiteration of their request contained in. 


“the petition that he should give his award on the basis of the pleadings, that not a 


single fact was recorded. by the arbitrator from the defendant 1 which did not find, 
a place in his written statement and that therefore the. arbitrator: was not guilty. 


. The petition filed by the parties on the 27th February, 1945, did not give any 
special powers to the arbitrator. The arbitrator was appointed for settling the dis-. 
putes in the suit and the parties:agreed.to abide by his decision. The_plaint, the’ 
written statement and she other records-were agreed-to be sent tó hjm for his decision, 
and if the arbitrator was thus directed:to make his award after perusing. the plaint 
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and the written statement which were given to him by the Court along with the 

. order, we do not $ee'why the arbitrator went to the plaintiff and defendant 1 and 
recorded their statements. The statement given by the plaintiff to the arbitrator did 
not mention anything beyond the request that he should peruse the plaint and written 

“statement and give his decision according to law and justice. The statement which 
was obtained from the defendant 1 however did not merely repeat this request but 
cohtained several statements of fact, which did not find a place in his written state- 
ment. These statements were as follows :— ` | 


“ (1) She felt glad with what was given to her by her husband." 


** (2) It is seen from the Government accounts that as per the settlement made by her husband, 
. the lands given to her have been in her possession.” 


. “ (3) Just like the plaintiff has her jewels in her possession, the other females in the house have 
their jewels in their respective possession only. The undivided family has no manner of right therein.” 


“and (4) Considering the domestic circumstances, our elder brother provided maintenance 
for the third wife, the plaintiff just as he had provided maintenance for his second wife.” 

These statements constituted evidence given by the defendant 1 in addition 
to the averments contained in his written statement and it is futile for the defendant 1 
to contend that in obtaining the statement Exhibit No. 5 from him the arbitrator 
merely obtained from him a narration of what was already found in his written 
statement. ` i . : 


This position is confirmed when one turns to the award. -The arbitrator stated 
that the Court had directed him to make the award after perusing the plaint and, 
the written statements of the Plaintiff and the Defendant and that it had given him 
the plaint and the written statement along with the order: He however proceeded 
. to state that in pursuance of the order he took statements from the Plaintiff as well 
as the Defendant 1 who was the manager of the Defendant's family. He further 
stated that he had perused the settlement which the Defendant 1 alleged as having 
been made on 1st May, 1927, in favour of the Plaintiff and proceeded to award to the 
Plaintiff 8 acres 17 cents of land bearing Survey No. 507 in addition to the 40 
acres of land already given by the-deceased to her. It is clear from, the terms of 
, this award that the arbitrator took into consideration not only the plaint and the 
written statements of the parties but also the statement which he had obtained froin 
the Defendant 1 and the will dated 1st May, 1927. | 


There is thus no doubt that thé arbitrator heard the Defendant 1 in the 
absence of the Plaintiff. No notice of this hearing was given by the arbitrator to the. 
Plaintiff nor had she an opportunity of having the evidence of the Defendant 7 
taken in her presence so that she could suggest cross-examination or herself cross-, 
examine &he Defendant 1 and also be able to find evidence, if she could, that would 
meet and answer the evidence given by the Defendant 1. As was observed by Lord 
Langdale, M.R., in Harvey v. Shelton}, : : $ 


“ It is so ordinary a principle in the administration of justice, that no party to a cause can be 
allowed to use any means whatsoever to influence the mind of the Judge which means are not known 
to and capable of-being met and resisted by the other party, that it is impossible, for a moment, not 
‘to see that this was an extremely indiscreet mode of proceeding, to say the very least of it. It is con- 
trary to every principle to allow of such a thing and I wholly deny the difference which is alleged 
to exist between mercantile arbitrations and legal'arbitrations. "The first principles of justice must be 
equally applied in every case. Except in the few cases where exceptions are unavoidable, both sides 
must be heard, and each in the presence of the other. In every case in which matters are litigated, 
ybu must attend to the representations made on both sides, and you must not, in the administration 
of justice, in whatever form, whether in the regularly constituted Courts or in arbitrations, whether 
before lawyers or merchants, permit one side to use means of influencing the conduct and the deci-. 
sions of the Judge, which means are not known to the other side.” . 


This case of Harvey v. Shelton! i$ the leading case on this point and it has been, 
followed not only in England but in India. (See Ganes Narayan Singh v. Malida K oer*,) 
She had also no opportunity to have her say in the matter of the settlement of. 
ist May, 1927. The course of proceeding adopted by the arbitrator was obviously, 
contrary-to-the principles of natural justice: == -7 -- Meas NE. Sets 
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| Shri S: Pi Sinha however urged before us that no prejudice was causéd to the 
. Plaintiff by reason of the arbitrator having obtained the statement Ex. No. 5 from 
Defendant 1 and that therefore’ the arbitrator was not guilty of legal misconduct. 
"This contention is unsound.: "The arbitrator, may be a most respectable man ; , 
but even so, his conduct cannot be reconciléd to general principles. “A Judge 
must not take upon himself to say, whether evidence improperly admitted had or 
had not an'effect'upon his mind. 'The award may have done perfect ‘justice ; 
but upon general principles it cannot be supported." [Per Lord Eldon, Lord 


Chancellor in (1801) 6' Ves. Jun. 7o at page 72: 31 E.R. 943]. m pe s " 
. -` To the same effect are the observations of Lord Justice Knight Bruce in Haigh 
v. Haigh! < PN e x 


_  " [t is true that he'states in his'affidavit, that he did rot allow those explanations to influence 
him in'his report upon the accounts, ‘and I have no doubt ‘he honestly intended this to be the case ; 
but it is impossible to gauge the influence which such statements have upon the mind.” 4 
We must hold without meaning the least'reflection on the arbitrator, that he 
was guilty of legal misconduct and that was sufficient to vitiate the award. 
^D “Shri S. P. Sinha then urged that the plaintiff had waived her right if any to 
challenge the award on thé ground of legal misconduct. No waiver however was 
pleaded by the Deféndant 1 and it was not competent to him to urge this contention 
at this stage befote us. det "EE pub anges S i 
- “The result therefore is, that the judgment, of the High Court cannot stand. 
We allow the appeal, set aside the judgment and decree passed bythe High Court. 
and restore the judgment .ánd - decree, passed by the trial Court with costs, 
throughout. :' oot n E pt. $ 
' Agent for: Appellant :7-'JVaunit Lal. 


. Agent for Respondents ; M.S. Ki Atyangat. A 


zb 


RO 


T GRES. = op ee, Appeal allowed. 
(>. +" [THE SUPREME COURT OF INDIA] ~~ ut 
a EE MES M _ [Civil Appellate Jurisdiction.] 


Present — MEHRCHAND MAHAJAN, S. R. Das; Vivian | BOSE AND Guutan 
Hasan, JJ. : : pom ' 


Kesliardeo :Chamiia ` PR us a iu Mi : uc Appellant® 
cu a Ai, d 
- Radha, Kissen Chamria’ and others” . 5 - si Respondents. . 


Sa Execution —Refusal of petitioner’s application for adjournment and dismissal of execution petition without 
. informing petitioner or his advocate—Court correcting the error.in, exercise of its inherent powers and setting aside 

the dismissal—Jurisdiction-—Order if appealable—Revision if lies—Givil Procedure Code (V of 1998), sections 
47, 115 and 151—Scope. $ . Pg Em . Me ig dE: 

' Where a Sübordinate Judge after dismissing an application for adjournment at the same time 
dismissed the execution petition, without. informing the decree-holder's Counsel that the request 
for adjournment had been refused and without calling upon him to state what he wanted done’ 
in the matter in those circumstances, the Subordinate Jucge has jurisdiction on his own initiative. 
in the exercise of his inherent powers to correct his own error. ït was not necessary for bim to 
investigate into the cotrectness of the various allegations and counter-allegations made by the parties 
' He was the best judge of the procedure that was usuálly adopted in his Court in such cases. V 


- “The High Court had no jurisdiction in the exercise of its appellate jurisdiction to reverse this 
decision: The proceedings that commenced with the decree-holder’s application for restoration of 
the execution and terminated with the order of revival can in no sense be said to relate to the deter- 
mination of. any question concerning the execution, discharge or satisfaction of the decree. .Such 
proceedings are in their haturc collateral to the execution and are independent of itc | 

^! An order under section 151 of the Civil Procedure Code, simpliciter is not appealable and such 
an order is not included in the category of appealable orders mentioned in section 104 and Order XLIII 
rule 1 ‘of the Code. EB TE ' BAN, : (d 





oco voa, (1861) 31 Lj. Chan: (N.S.):- 420 at p.423: 3 De G. F; and J. 157. TOR - 
^*G A; Nos. 12 and. 13 of 1951. 2 : 3oth October, 1952. - 
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. Nor is it proper for the High Court to entertain an appeal in the guise of a revision. The errors 
congemplated in section 115 of the Code of Civil Procedure relate to the material defects of procedure 
and not to érrors of either law or fact after the formalities which the law prescribes have been complied 
with. They do not refer to the decision arrived at but to the manner in which it is reached. 


On appeal from the Judgment and Decree dated the 17th/21st February, 1947, 
of thé High Court of Judicature at Calcutta (Mukherjea and Biswas, JJ.) in Appeal 
from Original Order ‘No. 62 of 1946 with cross-objection and Civil Revision Case 
No. 657 of 1946 arising out of Judgment and Order dated the 13th March, 1946, ` 
òf the Court of the Subordinate Judge, Howrah, in Title Execution Case No. 68 of 


1956. 2 TE 
. ..M. C. Setalvad, Attorney-General for India and Purushottam Chatterjee, Senior 
Advocate (S. N. Mukherjee, Advocate, with them), for Appellants. . 


“G.K. Daphtary, Solicitor-General for India and N. C. Chatterjee, Senior Advocate 
(C: N. Laik and A. C. Mukherjea, Advocates, with them), for Respondents. 


The Judgment of the Court. was delivered by 


Mahajan, J.— These are two cross-appeals from the decision of the High Court 
at Calcutta in its appellate jurisdiction dated 17th February, 1947, modifying 
the order of the Subordinate Judge of Howrah in title execution case No. 68 of 
1936. ` 

The litigation culminating in these appeals commenced about thirty years 
ago. In the year 1923, one Durga Prasad Chamria instituted a suit against the 
' respondents, Radha Kissen Chamria, Motilal Chamria and their mother Anardevi 
Sethani (since deceased) for specific performance of an agreement for sale of an 
immoveable property in Howrah claiming a sum of Rs. 11,03,063-8-3 and other 
reliefs. The suit was eventually decreed on compromise: on the rgth April, 1926. 
Under the compromise decree the plaintiff became entitled to a sum of Rs. 8,61,000 
from the respondents with interest at 62 per cent. with yearly rests from the date’ 
‘fixed for payment till realisation. Part of the decretal sum was payable on the 
execution of the solenama and the rest by instalments within eighteen months of 
that ‘date. . 


Within fifteen months from the date of the decree a sum of Rs. 10,00,987-15-6 
is said to have been paid towards satisfaction of it. No steps were taken either 
by the judgment-debtors or the decree-holder regarding certification of most of 
those payments within the time prescribed by law. The judgment-debtors after 
- the expiry of a long time made an application for certification but the decree- 
holder vehemently resisted it and declined to admit the payments. The result 
was that the Court only recorded the payment of the last three instalments which 
had been made within ninety days before the application: and the judgment- 
debtors had to commence a regular suit against the decree-holder for recovery of i 
the amounts paid, and not admitted in the execution proceedings. In the year 
1929 a decree was passed in favour of the judgment-debtors for the amount paid 
by them and not certified in the execution. In the meantime the decree-holder, 
had realized further amounts in execution of the decree by taking out execution 
proceedings on two or three occasions. The amount for which a decree had been. 
passed against the decree-holder was also thereafter adjusted towards the amount 
, due under the consent decree. M. v 


. On'the 17th March, 1933, the decree was assigned by Durga Prasad to the 
appellant. Keshardeo Chamria. The.execution proceedings out of which these 
appeals arise were started by the assignee on the oth October, 1936, for the realiza- 
tion of Rs. 4,20,693-8-9 and interest and costs. This execution had a ‘chequered 
career. To begin with, the judgment-debtors raised an objection that the assignee 
being a mere benamidar of Durga Prasad Chamria had no locus standi to take out 
execution. This dispute eventually ended in favour of the assignee after about 
five years’ fight and it was held. that the assignment was bona fide and Keshardeo - 


was not a benamidar of tbe decree-holder. is 


~ 


LI 
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“On the 17th July, 1942, Keshardéo made an application for attachment ef 
-various new properties of the judgment-debtors and for their arrest. , Another set of 
objections was filed against this application by Radha Kissen Chamria.’ He dis- 
puted the correctness of the decretal amount, and contended' that a certain pay- 
ment of Rs. 1,60,000 should be recorded and. certified as made on the 28th May, 
1934, and not on the date' the sum was actually paid to the decree-holder. This 
objection was decided' by the Subordinate Judge on the 11th September, . 1942,- 
‘and it was held that the judgment-debtors were. liable to pay interést on. the sum 
of Rs. 1,60,000 up to the 12th October, 1936, and not up to the 4th July; 1941,°as 
claimed by the assignee. On appeal the High Court by its judgment.dated the 
22hd June, 1943; upheld tlie decreé-holder’s: contention, and ruled that the judg- 
Tuent-debtors were liable to pay interest up to the 4th July, 1941,.ori this sum of 
Rs. 1,60,000. . The judgment-debtors then applied for leave to appeal to -thé 
Privy Council against this decision’ and’ leave ‘was granted. On the 13th Feb- 
ruary, 1945, an application was made to withdraw the appeals, and withdrawal 
was allowed by an order of the Court dated the goth F ebruary, 1945. ‘Thus the 
resistance -offered by the judgment-debtors to the decree-holder’s application of 

_ the 17th July, 1942, ended on the goth February, 1945. ee 4 4 


` The records of the execution case were then sent back by the High Court 
and reached the Howrah Court on the 28th February, 1945. The decree-holder’s 
counsel was informed of the arrival of the records by an order dated the 2nd March, 


1945: ‘The hearing of the case was fixed for the 5th March, 1945. On the 5th 
March, 1945, the Court made the following order: > ‘ ‘>: 


wt Decrec-holder. prays for time to take necessary steps. The case is adjourned to 1oth March, 
1945, for order. Decree-holder to.take necessary steps. by that date positively." ` t 


The-decree-holder applied for further adjournment of the case and on the roth, the 
Gourt passed an order in these terms =: i >i 


' * Decree-holder ‘prays for time again tó'give necessary instructions to his pleader for taking 
necessary steps. The petition for time is rejected.’ The execution case is dismissed on part satis- 
"faction." : : : $ ' $ 
When the decree-holder was apprised of this order, he on the 19th March, 1945, 
made an application under section r51, Civil Procedure Clode, for restoration of the 
execution and for setting aside the order of dismissal. On this application notice 
was issued to the. judgment-debtors who raised a rrumber of objections against the 
. decree-holder's petition to revive the execution. By an order dated the 25th April, 

“1945, the Subordinate Judge granted the decree-holder's prayer and ordered restora- | 
tion of the execution. The operative part of the order is in these terms : 
ys “On roth March; 1945, the decree-holder again prayed-for time for the purpose of giving neces- 
Sary instructions to his pleader for taking steps. That petition was rejected by me. On roth March, 
1945, by the same order—I mean the order rejectirig -the- petition for adjournment—I digmissed the 
‘execution case on part satisfaction. The learned counsel on behalf of the present. petitioner wants 
me to vacate the order by which I have dismissed the execution case on part satisfaction. . He has 
invoked the aid of section 151, Civil Procedure Code, for cancellation of this order and the consequent 
. restoration of the execution case. I would discuss at the very outset as to whether I was justified in dismissing 
sihe execution case in the same order after rejecting the petition of the decree-holder for an adjournment without giving 
him an opportunity to his pleader to make any submission he might have to make after the rejection of the petition . 
for time. It is clear from the order that the-fact that the petition for time filed by the decree-holder 
“on 10th March, 1945, was rejected by me was not brought to the notice of the pleader for the decree- 
holder. It seems to me that there was denial of justice to the decree-holder in the present execution 
proceeding inasmuch as it was a sad omission on my part not to communicate his pleader the result 
of this petition he made praying for an adjournment of this executian proceeding and at the same time 
to dismiss the execution case on part satisfaction: which has brought about consequences highly pre- 
' + judicial to the interest of the decree-holder. , I think section 1 51, Civil Prócedure Code, is the only 
section which empowers me to rectify the sad omission I have made in not communicating to the 
pleader for the detree-Rolder as to-the fate of his application far an adjournment of the execution 
case and as such I would vacate the order passed by me dismissing the execution case on part satis- ` 
faction.’ The ends of justice for ‘which the Court exists demand such rectification and Y would do 
it.;.The learned Advocate-General on behalf of the judgment-debtor Radha Kissen has argued 
before me that this Court has no jurisdiction to vacate the order passed by me on roth March, 1945, 
* dismissing the execution case on part satisfaction. . His argurnent is that section 48, Civil Procedure 
Code, stands in my way inasmuch as the law of limitation as provided in the above section debars the 
réHef as sought for by the degree-holder in the present applifation. I do not question the $oundness 


^ 
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of this argument adyanced by the learned Advocate-General. The facts of this case bring home the 
fact that in the present case I am rectifying-a sad omission made by me which brought about practically 
a denial of justice to the decree-holder, and as such the operation of section 48, Civil Procedure Code, 
does not come to the assistance of the judgment-debtor Radha Kissen." Y 


It would have saved considerable expense and trouble to the parties had the dis- 
missal for default chapter been closed for ever by this. order of the Judge ; the pro- 
ceedings, however, took a, different course. A serious controversy raged between 
thg parties about the correctness of this obviously just order and' aftet seven years 
it is now before us. An appeal and a revision were preferred to the High Court, 
against this order. By its judgment dated 24th August, 1945, the High Court held 
that no appeal lay against it as the question involved did not fall within the am- 
bit of section 47, Civil Procedure Code; It, howevér, entertained the revision appli- 
cation and allowed it, and remanded the case to the Subordinate Judge for reconsi- 
deration and disposal in accordance with the observations made in the order. The 
High Court took the view that the Subordinate Judge was in error in restoring the. 
execution without taking into consideration the point whether the decree-holder's 
pleader could.really take any step in aid of the execution if he had been apprised of 
the order of the Court dismissing the adjournment application. "This is what the 
High Court said :— . gi 


* The ground put forward by the Subordinate Judge in support-of his order for restoration is 
that the order rejecting the adjournment petition should have been communicated to the pleader 
for the decree-holder buj this was not done. We will assume that this was an omission on the part 
* ofthe Court. The question now is whether it was possible for the decrec-holder to take any further 
steps in connection with the execution of the decree and thereby prevent the execution case from being 
dismissed for default. No evidence was taken by the learned Subordinate Judge on this point. and 
even the pleader who was in charge of the execution case on behalf of ‘the decree-holder was not exar 
mined . . . .'. . . H really the decree-holder was not in a position to state on that day as 
‘to what was the amount due under the decêee for which he wanted the execution to be levied and if 
according to him it required elaborate accounting for the purpose of arriving at the proper figure . 
it was not possible for him to ask the Court to issue any ptocess by way of attachment of the property 
on that date. It seems to us that the learned Judge should have considered this matter properly 
and he should have found on proper material as to whether the decrae-holder could really take any 
steps after the application for adjournment was disallowed.” $ 


In sharp contrast to the opinion contained in the order of. remand is the view now. 
expressed by the High Court on this point in its final judgment under appeal: 


* One important circumstance which, in our opinion, tells in favour of the decree-holder is the 
fact we have noticed before, namely, that after the petition for time was rejected the Court did not 
éall-on the execution case and otherwise intimate its decision to go on with it. In one.sense this 
might be regarded as a mere error of proceduré.on tlie part of the Court which it would be wrong 
to tallow the decree-holder to take advantage of, but an error it was, as was admitted by the learned 
‘Judge himself, who had dealt with the matter, and we do not think his opinion can be lightly brushed 

- aside. | Thére can be no doubt that the learned Judge was'in the best position to speak as regards the 
actual progeedings in his Court on the roth March, 1945, and if he thought that it amounted to a 
* denial of justice?" to have rejected the petition for time and by the same order to dismiss the execution 
case, it is not for us to say that he was not right. It may well be that even if the case was called on the 
decree-holder’s pleader would even then have been absent, but having regard to all the facts and 
circumstances of the case, we think the Court might yet give the decree-holder the benefit of doubt, 
in this matter, and. assume in his favour that his pleader would have appeared before the learned 
Judge and tried to avert a peremptory dismissal of the execution case, even though he or his client 
"might not have been fully ready with all necessary materials for continuing the execution proceeding. 


As we have pointed out before and as the Court below has also found, it was possible for the decree- 
“holder or his pleader to have submitted to the Court some sort of an account of the decretal dues on 
‘that date after refusal of the adjournmént but even if this could not be done, we still believe that the 
pleader, if he appeared, could have done something, either by drawing the Court’s attention to some 
of its previous orders. or otherwisé, by which a dismissal of the case might be prevented.” ` 


It was not difficùlt to envisage what the counsel would have done when faced with 
such a dilemma. He would have straightaway stated that the execution should 
issue for an amount which was roughly known to him, and that the.Court should 
issue a process for the arrest of the judgment-debtors. By such a statement he ' 
would have saved the dismissal without any detriment to his client who could 
later make another application stating the precise amount due and praying for 
additional -reliefs. - tun < . EL 


. 9n the 5th and the roth March, 1945, and that due to his negligence the execution . 
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After remand on the 13th March, 1946, the learned Subordinate Judge restored 
the execution case in respect of a sum of Rs. 92,00c only and maintained the order 
of dismissal in other respects. ‘He held that the decree-holder was grossly negligent 


case was dismissed in default ; that even if his pleader had been informed of the 

order rejecting the application for adjournment he could not have taken any steps 

to prevent the dismissal of the execution ; that the execution being now barred by 

limitation the judgment-debtors should not be deprived of the valuable rights 

acquired by them but at the same time they should not be allowed to retain the 

D Ianue ofan acknowledgment of a debt of Es. 92,000 made by the decree- 
older. NES 


* . Both the decree-holder and the judgment-debtors were dissatified with this ` 


order. The decrée-holder preferred an appeal tc the High Court and also filed 
an application under section 115, Civil Procedur: Code. The judgment-debtors 


"filed cross-objections in the appeal and also preferred an alternative, application 


in revision. : 

i The appeal, the cross-objections and the two revision applications were dis- 
posed of together by the High Court by its judgment, dated 17th February, 1947. 
The order dismissing the execution in default was set aside and the case was restor- 
ed on terms. The decree-holder was held disentitled to interest on the decretal 
amount from roth March, 1945, to the date of final ascertainment of the amount of 


` such interest by the executing Court and was ordered to pày to the judgment- . 


debtors a consolidated’ sum of Rs.: 20,000 by way of compensatory costs. He 
was to pay this amount to the judgment-debtors within two weeks of the arrival 
of the records, in the executing Court or have it certified in the execution. In de- 
fault the appeal was to stand dismissed with cgsts and the cross-objections decreed 
with costs. zov ° . " ; 

An application for leave to appeal to His Májesty in Council against this 
order was made by the judgment-debtors and leave was granted to them on goth 
May, 1947. The decree-holder also applied for leave and he was granted leave on 
27th June, 1947. Both the appeals were consolidated by an order of the Court 
dated 4th December, 1947, and thereafter the appeals were transferred to this Court. 


On behalf of the decree-holder it was contended that the High Court was 
wrong in allowing the judgment-debtors Rs. 20.900 by way of compensation for 
costs, and that having regard to the terms of the compromise decree it had. no: 
jurisdiction to deprive the decree-holder of the interest allowed to him by the 
decree, and that it has neither power nor jurisdiction under section 115, Civil Pro- 


cedure Code, to set aside the order dated 25th April, 1945, passed by Mr. Chakra- , 
: varti, Subordinate Judge, under section 151 of the’ said Code and ‘that the inter- 


locutory remand order of the High Court being without jurisdiction, -all subsequent 
proceedings taken thereafter were null and void. ; 


"The learned. counsel for the judgment-debtors not only supported the judg- 


ment of the High Court 'to the extent it went in their favour but contended’ that 


the High Court should have refused to restore tne execution altogether and that 
the assumption made by it that the decree-holder’s pleader could do something. 
to prevent the dismissal of the case or could present some sort of statement to the 
Court was wholly unwarranted .and unjustifiable.. It was urged that it ought to. 
have been held that the. decree-holder was guilty of gross negligence and he was 
himself responsible for the dismissal of the case, and that it was not necessary to: 
formally call on the case after the rejection of the petition for adjournment and 
that a valuable right having accrued to thé judgment-debtors by efflux of time, 
they should not have been deprived of it in the exercise: of the’ inherent powers 


. of the Court. 


_ Itis unnecessary to consider all the points taken in these appeals because, 
1n our opinion, the point canvassed on behalf af the decree-holder that the order 
of remand was without, jurisdiction and that all the proceedings taken subsequent 
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. to*the order of the executing Court reviving the execution were void, has force. 
The sole ground on which the Subordinate Judge had ordered restoration of the 
execution was that he had himself made a sad mistake in dismissing it at the 
same time that he dismissed the adjournment application without informing the 
decree-holder’s counsel that the request for adjournment had been refused and with- 
out calling upon him to state what he wanted done in the matter in those circum- 
stances. As the Subordinate Judge was correcting his own error in the exercise of 
his,inherent powers, it was not necessary for him to investigate into the correct- 
ness of the various allegations and counter-allegations made by parties. He 
was the best Judge of the procedure that was usually adopted in his Court 
in such cases and there is no reason whatsoever for the supposition that when 
the Subordinate Judge said that he had not given any opportunity to the 
decreé-holder's pleader to take any steps in execution of the decree after the dis- 
missal of the adjournment application he was not right. It could not be seriously 
suggested that such an opportunity was given to the decree-holder, the dismissal. 

“order of the execution having been made at the same moment, of time as the rder 
dismissing the application for adjournment. It is quite clear that the interests 
of justice demanded that the decree-holder’s pleader should have been informed 
that -his request for adjournment had been refused, and further given opportunity 
to state what he wanted done in that situation. It was wholly unnecessary in such 
circumstances to speculate what the pleader would have cone when faced with that 
situation. The solid fact remains that he was not given that opportunity and that 
being so, the order-dismissing the execution was bad and was rightly corrected 
by the Court on its own initiative in the'exercise of its inherent powers. 


The point for determination then is whether suck an order could be set 
aside by the High Court either in the exercise of its appellate or revisional powers. 
Itis plain that the High Court had no jurisdiction in the exercise of its appellate 
jurisdiction to reverse this decision. In the remand order itself it was held that it 
was difficult to say that the order by itself amounted to a final determination of 
any question relating to execution, discharge or sátisfaction of a decree, and that 
being so, it did not fall within the ambit of section 47, Civil Procedure Code. We 
are in entire agreement with this observation. The.procsedings that commenced 
with the decree-holder's application for restoration of the execution and terminated 
with the order of revival can in no sense be said to relate tc the determination of any 
question concerning the execution, discharge or satisfacion of the decree. Such 
proceedings are in their nature collateral to the execution and are independent 
of it. EN 


It was not contended and could not be seriously urged, ‘that an order 
under section 151 simpliciter is appealable. Under the Code of Civil Procedure cer- 
tain specific orders mentioned in section 104 and Order.XLIII, Rule 1 only are 
appealable and no appeal lies from any other orders (vide section 105, Civil Pro- 
cedure Code), An order made under section 151 is not included in the category 
of appealable orders. i | 


In support of his contention that an order made under section 151 may in 
certain circumstances be appealable, Mr. Daphtary placed reliance on two single 
Judge judgments of the Madras High Court and on a Bench decision of Oudh. 
(Vide Akshia Pillai v. Govindarajalu Chetiy! ; Govinda Padayachi v. Velù Murugiak 
Chettiar? ; Noor Mohammad v. Sulaiman Khan®.). In all these cases execution sale 
had been set aside by the Court in exercise of inherent powers and it was held that 
such orders were appealable. The ratio of.the decision in the first Madras case 
is by no means very clear and the reasoning is somewhat dubious. In the other 
two,cases the orders were held appealable on the ground that they fell within the 
ambit'of section 47, Civil Procedure Code, read with section 151. Itis unnecessary 
ETUR ——————ÀMMHÁ—MM—ÓM—M—MM——À 

5 (1924) 47 M.L.J. 549 : A.LR. 1924 Mad. 399. 


778. i 3. A.LR. 1943 Oudh 35. 
2. (1933) 64 M.L.J. 586 : A.LR. 1933 Mad. ^ 
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to examine the correctness of these decisions as they have no bearing on the point. 
before us, there being no analogy between an order setting aside an execution sale 
- and an order setting aside the dismissal of an applicatian. The High Court was 
thus.ri&ht in upholding the preliminary objection that no appeal lay from the order 

` of the. “Subordinate Judge, dated 25th April, 1945. 


“We now proceed to consider whether a: revision, was competent against the 
order of the 2 5th April, 1945, when no appeal lay. It seems to us that in this matter 
really the High. Court entertained an appeal.in the guise ofa revision. The revisiónal ` 
jurisdiction of the High Court is set out in the 115th section of the Code of Civil 
Procédure in these terms : 

* The High' Court may call for the record of any case which has Dum decided bya any Court 
subordinate to such High Court and in which no appeal lies thereto, and if such subordinate Court _ 
appears : 

(a) to have exercised a jurisdiction not vested in it by law, or . 2 

a) to have failed to exercise a jurisdiction so vested, or 

(c) to have acted i in the exercise of its jurisdiction illegally or with material irregularity, 
“the High Court may make such order in the case as it thinks fit.” 
A large number of cases have been collected in the fourth edition of Chitaley and 
Rao's Code of Civil Procedure (Volume I), which only serve to show that the High 
‘Courts have not always appreciated the limits of the jurisdiction conferred by this 
section. In AMohunt Bhagwan Ramany Das v. Khetter Mani Dassil, the- High Court 
‘of Calcutta expressed the opinion that sub-clause (c) of section 115, Civil Procedure 
` Code, was intended to authorise the High Courts to interfere and correct gross and’ 
palpable errors of subordinate Courts, so as to prevent grave injustice in non-appeal- 
able cases. This decision was, however, dissented. from by the same High Court in 
"Enat Mondul v. Baloram Dey?, but was cited with approval by Lort-Williams, Ts 
in Gulabchand Bangur v. Kabiruddin Ahined?, In these circumstances it i$ worth- 
-while recalling again to mind the decisions of the Privy Council on this subject 
and the limits.stated therein for the exercise e of jurisdiction conferred by this section 
_on the High Courts. 


As long ago as 1894, in Rajah Amir Haus Khan v. Sheo Baksh Singh, the Brey: 
‘Council made the following observations on section 622 of the former Code of Civil 
Procedure, which was replaced by: section 115 of the Code of 1908 :— 

© The question then is, did the Judges of the lower courts in this case, in the exercise of their juris- 
diction, act illegally or with material irregularity. It appears that they had perfect jurisdiction 


to decide the case, and even if they decided wrongly, they did not exercise their jarisdiction illegålly 
_ oF with material irregularity.” 


“Ta 1917 again in Balakrishna Udayar v. Vasudeva Aiyar®, the Board observed : — 


** Tt will be observed that the section applies to jurisdiction alane, the irregular exercise or non- 
_exercise of it, or the illegal assumption of it. The section is not directed against conclusions .of law 
“or fact in which the quéstion of jurisdiction i is not involved," 


In 1949 in Venkatagiri Ayyangar v. Hindu Religious Endawments Board; Madras’, the 

Privy Council again examined the scope of section 115 and observed tliat they could 

see no justification for the view that the section was intended to authorise the High 

‘Court to interfere and correct gross and palpable errors of subordinate courts so.as to , 

reyent grave'injustice in non-appealable cases and that it'would be difficult to 

donnes any standard by which the degree of errór of subordinate courts could be 

measured. It was said— . 

5 ** Section 115 applies only to cases in which no appeal lies, aad, where the iiare has provided 
no, right of appeal, the manifest intention is’ that the order of the trial court, right or wrong, shall 


‘be final. The section empowers the High Court to satisty itself on three matters, (a) that the order 
a the subordinate court is within;its jurisdiction ; (b) that the case is one in which the court pught 





- 4. . (1896) 1 C.W.N. 617. de de dotes a zs ior 53 M.L. J-69-:-L.R. 44 LA. 261 : 
8. (1899. 3 C.W.N. 581. ^". I.L.R. 40 Mad. 793 (P.C). 
5 (1930) I.L.R. 58 Cal. 111. . 6. (1949) : ML. 505: L.R. qu LA. 67 
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kna ee ne a ; and (c) that in exercising jurisdiction the courz has not acted illegally, ‘that is, 
in breach of some provision of law, or with material irregularity, that is, by committing some error 
of procedure' in the course, of the trial which is material in that it may have affected the ultimate 
decision. If the High Courts is satisfied on those three matters, it has no power to interfere because 
it ditters, however profoundly, from the conclusions of the subordinate court on questions of fact 
‘or law. E * . 

Later in the same year in oy Chand. Lal Babu v. Kamalaksha Chaudhury!, their 
‘Lordships had again adverted to this matter and reiterated, what they had said in 
theig earlier decision. They pointed out— ; 

“There have been a very large number of decisions of Indian High Courts on section 115 to 
many of which their" Lordships have been referred. Some of such decisions prompt the observation 
that High Courts have not always appreciated that although error in, a, decision of a subordinate 
court does not by itself involve that the subordinate court has acted illegally or with material irre- 
gularity so as to justify interference in revision under sub-section (c), nevertheless, if the erroneous 
decision results in the subordinate court exercising a jurisdiction not vested in it by law, or failin 
to exercise a jurisdiction so vested, a case for revision arises under sub-section (a) or sub-section (b 
and sub-section (c) can be ignored.” . i ties i : 

Reference may also be made to the observations of Bose, J., in his order of 
reference in Narayan Sonaji v. Sheshrao Vithoba? wherein it was said that the words 
“illegally? and “material irregularity? do not cover either errors of fact or . 
law. They do not refer to the decision arrived at but to the manner in which it 
is reached. "The errors contemplated relate to material defects of procedure ànd 
not to errors of either law or fact after the formalities which the law prescribes have 

‘ . EE 


been complied with. 


. 


We are.therefore of the opinion that in reversing the order of the executing 
court dated the 25th April, 1945, reviving the execution, thé High Court exercised 
jurisdiction not conferred on it by section 115 of tlie Code. It is plain that the order 
of the Subordinate.Judge dated the 25th April, 1945, was one that he had juris- 
diction to make, that in making that order he neither acted in excess of his juris- 
diction nor did he assume jurisdiction which he did not possess. It could not be 
said that in the exercise of it he acted with material irregularity or committed 
any breach of the procedure laid down fot reaching the result. All that happened 
,was that he felt that he had committed an error in dismissing the main execution 
while he was merely dealing with an adjournment application.. It cannot be’ said 
that his omission in not taking into consideration what the decree-holder’s pleader 
would have done had he been given the opportunity to make his submission 
amounts to material irregularity in the exercise of jurisdiction. This speculation 
was hardly relevant in the view of the case that he took. The Judge had juris- > 
diction to correct his own error without entering into a discussion of the grounds 
taken by the decree-holder or the objections raised by the judgment-debtors. We 
are satisfied therefore that the High Court acted in excess of its jurisdiction when 
it entertained an application in revision against the order of the Subordinate Judge 
dated the 25th April, 1945 and set it aside ‘in exercise of that jurisdiction and 
remanded the case for further enquiry. 


The result therefore is that Appeal No. 12 of 1951 is allowed, as the inter- 
loeutory remand order of the High Court was one without jurisdiction and that being 
so, the subsequent proceedings taken .in consequence of it, viz., the order of the 
Subordinate Judge restoring the application for execution to the extent of Rs. 92,000, 
the further order of the High Court on appeal restoring the execution case on terms, 
are null and void:and have to be set aside and the order of the executing court dated , 
«he 25th April, 1945, restored. We order accordingly. Appeal No. 13 of 1951 is 
dismissed. : a 


In the peculiar circumstances of this case we direct that the pariies be left to - 
‘bear their own costs throughout, that is, those ‘incurred by them in the High 
Zourt in the proceedings which terminated with the remand order, the costs in- 
curred in the subordinate court.after the remand order, and the costs thereafter 
neurred in the High Court and those incurred in this court in these appeals. 
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! Agent for Appellant in C.'A. No. r2 of 1951 and for Respondent in C A. 
No. 13 of 1951 : P. K. Chatterjee.’ i ; l E 
. Agent for Respondent in C. A. No. 12. of 1951.and for Appellant in C.A. 
No. 13 of 1951 : Sukumar Ghose. ' PNE * Me 
G.R./K.S. » Appeal No. x2 allowed and appeal No. 13 dismissed. 
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[THE SUPREME COURT OF INDIA.) ` 
M . [Civil Appellate Jurisdiction.] 
. .PmzsENT:—B. K. MUKHERJEA, N. CHANDRASEKHARA AYAR AND-N. H. 
BerAGWATI, JJ. . tà ' een E. ' 2 


Raj Bajrang Báhadur Singh. E R4 3 " Appellant* 
'Ihakurain Bakhtraj Kuer : E .. Respondent. 


Will—Construction— Absolute or limited estate—Tests—Use of words “ absolute owner” and “< generation 
after generation °—Effect—Restraint against alienation—Validity—Successive' life estates—Validity. 

Avadh Estates Act (I of 1869)-—Sections 11 and 12--—Scope. S 2t 4 dM 
.. The words “ absolute estate? (Malik Kamil) and “ generation after generation” (Naslan bad 
naslan) used ‘with reference to estate conferred under a will no doubt are descriptive of a heritable 


and alienable estate in the donee and they connote full proprietary rights unless there-is something 


^ in the context or in’ the ‘surrounding circumstances which indicate that absolute rights were not 


intended to be conferred. In all such cases the true intention of the testator has to be gathered 
not by attaching importance to isolated expressions but by reading the will as a whole with all its 
provisions and ignoring’ none of them as redundant or contradictory. : 

< Where the dominant intention of the testator was to make provisiori not for. the donee alone 
but for the benefit of his heirs and successors ““ generation after generation ”, the expression. “ heirs.” 


- 4n the context will mean the donee’s heirs determined according to the general law of inheritance and 
! 5 5 r 


not the successors to the estate under the special provisiors of the Oudh Estates Act (which governed 
the parties in the instant case). In the instant case the beneficiaries under the will were the donee 
and his heirs in succession and in each such heir or set of heirs the rights of malik are given but without 
any power of alienation’ Where the restrictions on alicnations are the primary things which the 
testator desires and they are consistent with the whole tenor of the will, it isa material circümstance 
to be teles upon for displacing the presumption of absolute ownership implied in the use of the word 
„malik ”. E í HS DR - ! e 
When a gift is made to-a class or series of persons, some of whom are in existence and some aré 
ngi, it does not fail in its entirety ; it is valid with regard to the persons who are.in existence at the 
time of the testator's death and is invalid as to the rest. The widow of thedonee who was in existence 
at the time of the testator’s death is entitled to take a life estate. g nai 
+ The Oudh Fstates Act does not interdict the creation of future estates and limitations provid 
they do not transgress the rule against perpetuities contained in sections 11 and 12 of the Act. ` 


= On appeal from the judgment and decree dated the 4th September, 1946, of 
the late Chief Court of Oudh, now. the High Court of Judicature at Allahabad 
(Lucknow Bench); (Misra and Walford, JJ.) in First Civil Appeal No. 139 of 1941, 
arising out of judgment and decree dated the 23rd October, 1941, of the Court 
of the Civil Judge, Bahraich, in Regular Suit No. 1 of 1941... - o e 
Onkar Nath Srivastava, Advocate for Appellant. 
Bishan Singh, Advocate for Respondent. 


The ‘Judgment of the Court was delivered by NE M 


is Mukherjea, J.—Yhis appéal is on behalf of the plaintiff and.is directed: agairfste 
a judgment and decree of the Chief Court: of Avadh dated 4th September, 1945, 

affirming, on appeal, those ‘of the Civil Judge, Bahraich, passed in Regular Suite 
No. rof r941. . .'. e | - : - 


To appreciate the controversy between the parties to this -appeal it woulom 


à 
N 


. be necessary to state a few facts. One Raja Bisheshwar Bux Singh, the father o! 


the plaintiff and of the defendant's husband, was a taluqdar of Oudh, and the 
estate known as Gangwal Estate, to which he succeeded in 1925 on the death o 
the widow, of the, last holder, is one to which the Oudh Estates Act (I of 1869, 
applies. Raja Bisheshwar -died on 16th October, 1930, leaving behind him twe 





* Civil Appeal No. 947 of 1951., ? 


. «7th November, 1952., 
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sons, the elder of whom Bajrang Bahadur is the plaintiff in the present litigation ; 
while the younger, whose name was Dhuj Singh, has died since then,.being sur- 
vived by his widow Bhaktraj Kuer, who is the defendant in the suit. Shortly before 
his death, Raja Bisheshwar éxecuted a will dated 11th September, 1929, by which. 
five properties, described in lists A and B attached to the plaint,, were bequeathed 
to Dhuj Singh, the younger son, by way of making provisions for the maintenance 
of tife said son and his heirs. On the death of Raja Bisheshwar, the estate went 
to the plaintiff as his eldest son under the provisions of the Oudh Estates Act and 
Dhuj Singh got only the five properties mentioned above. under the terms of his 
father’s will., Dhuj Singh had no issue of his own and on his death in 1940 dis- 
putes arose in respect of these properties between the plaintiff on the one hand 
and. Dhuj Singh’s widow on the other... The plaintiff succeeded at first-in having 
his name mutated as owner of these properties in the revenue records in place 
of his deceased brother, but the appellate revenue authority ultimately set aside 
this order and directed mutation to be made in the name of the defendant. The 
plaintiff thereupon commenced the suit out of which this appeal arises, pray- 
ing for declaration of his title to the five properties mentioned above on the alle- 
.gation that they vested in him on the death of Dhuj Singh and that the defendant 
could not, in law, assert any right to the same. It may be stated here that four 
out of these five properties have been described in list A to the plaint and there 
is no dispute that they are taluqdari properties. The fifth item is set out in list B 
and admittedly .this property is not taluqdari in its character. Besides lists A 
and B there is a third list, viz., C attached to the plaint, which mentions two other 
properties as being in possession of the defendant and in the plaint a claim was 
made on behalf of the plaintiff in respect.to these properties as well although they 
were not covered by the will of Bisheshwar. This claim, however, was abandoned 
in course of the trial and we are not concerned with it in the present appeal —— NS 

The plaintiff really rested his ‘case on a two-fold ground. It was averred in 
the first place that Dhuj Singh had only a life interest in the properties bequeathed 
to him by Bisheshwar and on the termination of his life interest, the property 
vested in the plaintiff as the heir of the late Raja. In the alternative the case put 
forward was that even if Dhuj Singh had ah.absolute interest created in his favour 
under the terms of his father’s will, the plaintiff was entitled to succeed to the 
taluqdari properties at any rate, under the provision of section 14 (b) read with 
section 22 (5) of the Oudh Estates Act. : 

The defendant in her written. statement resisted the plaintiff's claim pri- 
marily on the ground that Bisheshwar Bux.Singh, as the full owner of the pro- 
perties, was competent to dispose of them in any way he liked and under his will 
it was the defendant and, not the plaintiff in whom the properties vested after the 
death of Dhuj Singh. The contention, in substance, was that the will created a, 
life estate for Dhuj Singh followed by a devise in favour of the widow as his: personal 
heir. 4 i 
. , The decision of thé point in dispute between the parties thus hinges on the 
proper construction of the will left by Bisheshwar.. The trial Court after an elabo- 
rate consideration of the different portions of the will, yiewed in the light of sur- 
rounding circumstances, came to the conclusion that Dhuj Singh got a life interest 
in the devised properties but there were similar life estates created in favour of 
his personal heirs in succession, the ultimate remainder being given to the holder 
f the estate when the line of personal heirs, would become extinct: The defendant, 
therefore, was held entitled to the suit properties so long as she was alive and in 
that view the plaintiff's suit was dismissed. Against this decision, the: plaintiff 
took an appeal to.the Chief Court of Avadh and the Chief" Court affirmed the 
decision of the trial Judge and dismissed the appeal. The plaintiff has now come up’ 
to this-Court on the strength of a certificate granted by the High Court of Allahabad 
with which the Chief Court of Avadh was amalgamated sometime after the disposal 
of this case. QE * : E: : 

‘The learned counsel appearing for the appellant first of all drew our atten: 

«ion to the provisions contained in certain sections of the Oudh Estates Act and it 
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was urged by him on the bani of these provisions that as Dhuj Singh, ho got, 
the suit properties under the will of his father, the late taluqdar, came within the. 
category of persons enumerated in clause (1) af section 13-A, Oudh Estates -Act;. 
he could, under section 14 of the Act, hold the properties subject to the same 
conditions and thg same rules of succession as were applicable to the taluqdar 
himself. In these circumstances, it is said that the provisions of section 22 (5) o£ 
the Act would be attracted to the facts of this case and the plaintiff, as the brether 
of Dhuj Singh, would be entitled to succeed to DNE properties of the latter in preference 
to his widow. >. 

The argument formatilaied in this way does not appear to us to be helpful 
to the appellant. Section 11 of the Oudh Estates Act confers very wide powers 
of disposition upon a. taluqdar and he is competent under the section : 

“ to transfer the whole or any’ portion of his estate, or of his right and interest therein, durius 
his lifetime, by sale, exchange, mortgage, lease or gift, and to bequeath by. his will to any person 
the whole or any portion of such estate, and interest." 

Sections 13 and 13-A make certain special provisions in cases of transfers by way. 
` of gift and bequest in favour of certain specified persons and lay down the formalities 
which are to be.complied with in such cases. .Section 14 then provides that 


“if any talugdar or grantee, or his heir or legatec, shall heretofore have transferred or bes 
queathed, or if any taluqdar or grantee, or his heir or legatee shall hereafter transfer or bequeath 
the. whole or: any pórtion of his estate— . 


bad 6) to any 'of-the persons. mentioned’ in clauses (1) and (2) of section. 13-A, the inier 
or legatee and his heirs and legatees shall have same rights and powers in regard to the property to 
which he or they may have become entitled under or by virtue of such transfer or bequest, and 
hold tbe same subject to the same conditions and to the same rules of succession as the transferor or 
testator.’ li e 
It is true that Dhuj Singh. being a younger son of the testator cáme within thé 
purview of clause (1) of section 13-A of the Oudh Estates Act and if he became 
full owner of the properties uhder tlie will of his father, succession to such properties 
afier his death would certainly be regulated by the special rules of'succession laid 
down in the Oudh Estates Act, and not by the ordinary law of inheritance. But 
section 14 would have no application if the disposition by the will did not make 
Dhuj Singh an absolute owner of the: properties and he was given only an interest 
for life" which . was followed by subseguent interests created: in’ favour „of othér 
persons. . s 
. + It cannot also be contended that a liga governed by ihe Oudh Estate 
Act cannot convey anything less than his absolute, proprietary right in a property 
by transfer inter vivos or by will, or-that'it is not competent for him to create any 
limited interest or future éstate. Apart from the plenary provision contained, in 
Section 11, section 12 of the Act which makes the rule against perpe etuity? applicable 
tal transfers made by a taluqdar, furnishes a clear indication that the Act does 
not intérdict the creation of future estates and limitations p Pep do not 
transgress the perpetuity rule.. 
DU The questions, therefore," which, require adenina in this « case are really 
two in number. The first is, whether Dhuj Singh got an absolute estate or an estate 
for life in the properties given to him by the will of Raja Bisheshwar ? ? Ifhe got an 
absolute- estate, the contention of the appellant should undoubtedly prevail with 
regard to the taluqdari properties specified in list A of.the plaint. If on the other 
hand, the interest was one, which was to inure only for the period of his life, the 
further question would arise as to whether any subsequent interest was validly 
created by the will in fayour of the widow ‘on the strength of which-she can resist 
the plaintiff's claim. If the life estaté was .cteated in favour of Dhuj Singh alone, 
obviously. the plaintiff as the heir of the grantor would be entitled to come in as 
reversioner after his death: ` . 
t. The answers to both the questions. would hag to ‘be given on a proper con~ 
struction of the will left by Raja Bisheshwar. The will has been rightly described 
by the trial Judge as% most inartistic document with no pretension to any precision 
' of language, and: apparently it Was;drawn. up by a man who was not acquainted 
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sam agal phraseology. The Civil Judge himself made a translation of the document, ` 
dividing its contents into sevefal paragraphs and this was found useful and con- 
venient by the learned Judges of the Chief Court. The material portions of the 
will, as.translated by the trial Judge, máy be set out as follows :— ‘ 

“As I have become sufficiently old and no reliance can be placed on life, by God's grace I have 
got two sons, namely, Bajrang Bahadur Singh, the elder, and Dbuj Singh, the younger. After my 


: death the elder son would, according to rule, become the, Raja, the younger one is simply entitled 
to m*intenance. x Js : 


(1) Consequently with a view that after my deaíh the younger son and his heirs and successors, 


generation after generation, may not feel any trouble ayd that there may not be any quarrel between 
them. f 


: -(2) I have decided after a full consideration that I should execute a will in favour of Dhuj 
Singh with respect to the villages detailed below. 


(8) So that after my death Dhuj Singh may remain in possession of those villages as an absolute 
owner with, the reservation that he will have no right of transfer. 


(4) If God forbid, Dhuj Singh may not be living at the time of my death, his son or whoever 
may be hismale heiror widow may remain in possession of the said villages on payment of the 
Government Revenue as an absolute owner, : * : 


(5) The liability for the land revenue of the said villages will be with Dhuj Singh and his ' 
heirs and successors; the estate will have no concern with it. . 


(6) Although Dhuj Singh and his heirs are not givén the power of transfer, they will exercise 
all other rights of absolute ownershjp, that is to say, the result is that the proprietor of the estate or 
my other heirs and successors will not eject Dhuj Singh or his heirs or successors in any way. 


(7) Of course if Dhuj Singh or his heirs become ever heirless then the said villages will not 
escheat to the Government but will revert and form part of the estate. 


(8) Hence with the soundness of my mind without any force oz pressure and after having fully 
understood and also' having thought it proper I execute this will in favour of Dhuj Singh, my own son, 
with the above-mentioned terms." ] : ; 

The learned counsel for the appellant riaturally lays stress upon the words, 
“absolute owner (Malik Kamil) and “generation after generation" (Naslan 
bad naslan) used in reference to the interest which Dhuj Singh was to take under. 
the will. ‘These words, it cannot be disputed, are descriptive of a heritable and 
alienable estate in the donee, and they.connote full proprietary rights unless there 
is something in the context or in the surrounding circumstances which indicate that 
absolute rights were not intended to be conferred. In all such cases the true intention 
of the testatar has to be gathered not by attaching importance to isolated expressions 
but by reading the will asa whole with all its provisions and ignoring none of them 
as redundant or contradictory. - WAE ' 


The object of the testator in executing the will is clearly set out in the preamble 
to the document and in spite of the somewhat clumsy crafting that object seems. 
to have been kept in view by' the testator throughout, in making the provisions. 
The languege and tenor of the document leave no doubt in our minds that the. 
dominant intention of the testator was to make provisions not for Dhuj Singh 
alone but for the benefit of his heirs and successors, “ generation after generation” 
as the expression has been used. The expression “ heirs " in this context obviously 
means and refers to the personal heirs of Dhuj Singh determined according to 
the general law of inheritance and not the successors to the estate under the special 
provisions of the Oudh Estates Act, for paragraph 6 of the will mentioned above: 
s expressly intended to protect the personal heirs of Dhuj Singh from eviction 
from the properties in question by the future holders of the estate. 


Thus the beneficiaries under the will are Dhuj Singh himself and his heirs. 
in succession and to each such heir or set of heirs the rights of malik are given but 
without any power of alienation. On the total extinction of this line of heirs the 
properties affected by the will are to revert to the estate. As it was the intention 
of the testator that the properties should. remain intact till the line of Dhuj- Singh: 
was exhausted and each successor was to enjoy and hold the .properties without 
any power of alienation, obviously what the testator wanted was to create a series. 
of life estates one after another, the-ultimate reversion being given to the parent 
estate when there was a complete failure of heirs. To what*extent such intention 
could be given effect to by law is another matter ard that we shall consider presently .. 


2 E * . 
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“But it can be said without hesitation that it was not the intention of dus ‘testator 
to confer anything but a life estate upon Dhuj. Singh i in respect of the „properties 
covered: by the will. -"l'he-clause in the will imposing total restraint on alienation: 
is also a pointer in the same direction. In cases where the intention of the testator ` 
is to grant an absolute estate, an attempt to reduce the powers of the owner by, 


imposing -restraint on alienation would certainly be repelled on ‘the ground of. 


repugnancy ; but where the restrictions are the primary things, which the testator 


, desires and they are consistent with the whole tenor of the will, it is a material - 


circumstance to be relied upon for displacing the presumption: of absolute owner-, 
ship implied in the use of the word “malik”? We hold, therefore, that the courts- 
below were right in holding that Dhuj Singh had Pale a life interest in the properties 
under the terms of his father's will. 


'Of course this by itself gives no comfort to: the defendant ; she-has to esta- 
blish, in order that she may:be able to resist the plaintiff's claim, that the will | 


- created an independent interest in her favour following the death' of Dhuj Singh.. 


, As we have said already, the testator did intend to create successive life estates in 
' favour of the successive heirs of Dhuj Singh. This, it is contended by the appel- 


` lant is not permissible in law and he relies on the case of Tagore v. Tagore}. It is 


quite true that no intérest could te created in favour of an unborn person but: 
when the gift is made to a class or series of persons, some of whom are in existence 
and some are not, it does not fail in its entirety ; itis valid with regard to the 


. persons, who are in existence at tae time of the testator’s death and is invalid. 


asto the rest. "he widow, who is the next heir of _Dhuj Singh, was in existence 
when the testator died and the life interest. created in her favour should certainly 
take effect. She thus acquired under the will an interest in the suit properties 
after; the death of her husband; corimensurate’ with the period of her.ówn natural 
‘life and the plaintiff consequently has no present right to possession. | The result, 
therefore, is that the appeal fails and is dismissed with costs. . e 

Agent for Appellant : Rajinder Narain. . dp f SMS 


Agent for Respondent: C. P. Lal, for 5. S. Shukla. 
l G. R./K.S. r ————— Appeal dipan. 
IN THE HIGH COURT OF JUDICATURE AT. MADRAS. l 


PRESENT i—Ma. Justice SUBBA Rao. 


Andiappa Pillai’ and others P tA dV: .. Petitioners ` 


ve “e 
The: ‘State of Madras, through the dai Revedue Depart- NW 
~ ment tó the State of Madras >. .. Respondent. - 


Madras Estates Land (Reduction of - Rent) de (XXX of 1047)-—Notfeatión of haf a village mos as. 
dbarmasanam— Validity. 


Grants made to separate persons cannot be clubbed together to form a a sols village’ for the 
purpose of definition of an “ estate™ under the Estates Land Act. It would be an a priori case if 
such grants were made on different'dates. When only a share of the village was granted it cannot 
be a grant of a whole village. . Such a dharmasanam village is not an estate to which Madras Act. 
XXX of 1947 applies and the notification under that Act must be quashed. 1x 

- Petition praying that in the Circumstances stated in the affidavit filed there- 
with the High Court will be .pleased. to issue a writ of certiorari calling for the 


records of the proceedings taken ky the respondent under the Madras Act. XXX: 


. of 1947 with regard to the petitioners’ village Athankothangudi Sikkal Zemin 


Taluq in the eS, ae and annul wand. aves the said. 
proceedings. — | .. aie nana . 
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ys Nn Kesaia Aiyangar and K. Parasaran for Petitioners. 

The Government Pleader (P. Satyanarayana Raju)-for Respondent. 
The Court delivered the following: 

Jupcment.—This is an application for issuing a writ of certiorari to quash the 

order of the Government of Madras, notifying the village of Athankothangudi, 
under Madras Act XXX of 1947. The simple question is whether the village is an 

.estate within the meaning of the Act. It would be an estate if originally the entire 
“village, was granted to the petitioners’ ancestors. The only document filed in the 

case is the Inam Fair Register. The Inam Fair Register shows the history of the 

-grant. ` The village was situate in the Zamindari of Ramanadhapuram. Half 
of the village was granted for the support of Sri Adi Jagannadhaswami in Tiruppul- 
Jany and the remaining half. as Dharmasanam. 

The former grant was a permanent one and the latter was a hereditary grant. 
‘Column 11 of the Inam Fair Register indicates that the name of the grantor in regard 
‘to one halfis not.known, whereas the name of the other grantor is given as Raghu- 
natha Sethupathi. Column 8 shows that one half was granted to Dharmasanam: 
„and the other. half for the support of Sri Adi Jagannadhaswami. | From the recitals 
-of the document it is manifest that the grantars, the grantees and the purpose of the 
grant were all different. The Inam Commissioner: confirmed the ‘grant -to two 
-different persons and issued separate title deeds. On these facts it is not possible 
“to hold that the Dharmasanam grant, with which I am now concerned, is a grant 
‚ofa whole inam village at the time it was made. -The Supreme Court in the decision 
‘in District Board, Tanjore v. Noor Mohammad Rowther!, had to consider the scope of 
„a grant, which was the subject-matter of the appeal before them. There the grant 
"was made in one deed of different extents of a village to different persons. Even so, 
- their Lordships expressed the view that thé grant would ‘not satisfy the definition of 
:an estate. Mahajan, J., observed at page 590 as follows : i 

** Tt is difficult to hold positively, though it is probable, that the grant to Mudaii as well as the 

Yerayali grant were by the same Paravangi, but even so, these will be two separate grants though 
"written on one piece of paper, the contracting parties being two different persons. Neither of these 
«grants can be held to be a grant of a whole village." . , 

It follows from the abovesaid observations that the grant made to separate persons 
cannot be clubbed together to form a whole village for the purpose of the definition 
-of an “ estate" under the Act. It would be an a priori case if thetwo grants were 
made on different dates. When the grant was made to the petitioner's ancestor 
‚only a share of the village was granted and therefore it could-not have been a grant 
«of a whole village. I therefore hold that the Dharmasanam Athankothangudi 
«village is not an estate to which the Act applies. = 


"The notification, therefore, is quashed. ‘The petitioner will have his costs. 
K.S. . — i E ` Notification quashed. 
[THE SUPREME COURT OF INDIA]. 
[Civil Appellate Jurisdiction.] ^. `` ? 
PRESENT :7—MEHROHAND ManAJAN, S. R. Das; ViviaN Bosé AND GHULAM 


“Hasan, JJ. ^; ^ ee ee T : 

‘The Raghuvanshi Mills, Ltd., Bombay . . >o t. Appellant* 
AE v. MEN : 

"The Commissioner of Income-tax, Bombay City | .. Respondent. 


` Income-tax. Act (XI of 1922), sections 3 and 4-—Amounts received by cssessee firm under insurance policies 
for loss sustained by fire insured against. —If income assessable'to income-tax. cm | < 
$ The assessee company owning certain mills had insured its buildings, plant and machinery with 
-various insurance: companies and also had taken “ consequential loss” .policies insuring against loss 
«of profit, standing charges and agency commission. On 18th of January, 1944, a fire broke out and 
qe———— OMM EUER VAT Rs EUN ee eee 
: 1. (1992) 2 M.L.J. 586 (S.C.). x 
* Civil Appeal No 55 of 1950. , D E * - 8rd November, 19529 
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the mills were completely destroyed. The insurance companies therefore paid the assessee conffany- 
various amounts under the policies., On a question whether the amounts so received was income , 
assessable to tax, EET . 4 

Held (in the circumstances) the money so paid is a receipt and in so far as it represents loss of 
profits, as opposed to loss of capital and so forth, it is an item of income in ary normal sense of the 
term. The receipt is inseparably connected with the ownership and conduct of the business and. 
arises from it. Accordingly it is not exempt: . 


On appeal by Special Leave from the Judgment and Order, dated the 18th: 
. March, 1949, of the High Court of Judicature at Bombay (Chagla, C.]J.*and' 
Tendolkar, J.) in Income-tax Reference No. 5 of 1948, arising out of Order, dated 
the 27th September, 1947, of the Income-tax Appellate Tribunal, Bombay Bench 
‘A? in LT;A. No. 2205 of 1946-47 (Assessment year 1945-46). í 


C. K. Daphtary, Solicitor-General for India (K. T. Desai and A. M. Mehta, 
Advocates, with him), for Appellant. 


M. C. Setalvad, Attorney-General for India (G. N. Joshi, Advocate, with him), 
for Respondent. A sot f 
'' The Judgment of the Court. was delivered by 


Bose, J—This is an appeal from the High Court at Bombay in an Income- 
tax Reference under section 66 (1) of the Indian: Income-tax Act of 1922. 


. The reference was mide to the Bombay High Court by the Bombay Bench. 
of the Income-tax Appellate. Tribunal in the following circumstances. 


The appellant-assessee,is a company known as the Raghuvanshi Mills, Ltd. 
of Bombay. The assessment year with which we are concerned is 1945-46. The 
assessee had insured its buildings, plant and machinery with various insurance 
-companies and also took put; besides those policies, four policies of a type known 
as a ‘ Consequential Loss; Policy?" This kind af policy insures against loss of 
profit, standing charges and agency commission. The total insured against under- 
the latter heads was i 1 | 


Rs. 37,75,000 on account of loss.of profits and standing charges, and, 
Rs. 2,25,000 on account of agency commission, 
making a total of Rs. 40,00,000. 


On the 18th. of January, 1944, a fire broke out and the mills were completely- 
destroyed. The various insurance companies therefore paid the assessee company 
an aggregate of Rs. 14,00,000 on account in the year with which: we are con-- 
cerned under these policies. "This was paid in two sums as follows: Rs. 8,25,000 
on 8th September, 1944 and Rs. 5,75,000 on 22nd December, 1944. These payments. 
have been treated as part of the assessee’s income and the company has been 
taxed accordingly. , The question is whether these sums are or are not liable to tax. 


Before we set out the question referred, it will be necessary to state that the- 
whole of this Rs. 14,00,000 has been treated as paid on account of loss of profits. 
- The learned Solicitor-General, who appeared far the appellant-assessee, contended 
that that was wrong because the: portion of it assignable to Standing Charges and. 
Agency Commission could not'on any construction be liable to tax. 


This contention is new and involves‘ questions of fact and travels beyond the 
scope of the question referred. We are consequently not able to entertain it. 
It has been assumed throughout the proceedings, right up to this Court, that the 
whole of the Rs. 14,00,000 was assignable to loss of profits. There is nothing on the 
record to show that it was ever split up among the other heads or that it was ever 
treated as having been split up either by the-insurance companies or by the assessee, 
nor is there any material on which we would þe able to apportion it. Our decision 
therefore proceeds on the assumption that the whole sum is assignable to loss of 
profits and we-make it clear that we decide nothing about other moneys which may 
be distributable among other heads. LE f 


°. The question has been referred in these terms :— 
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: Whether in the circumstances of the case, the sum of Rs. 14,00,000 was the assessee company's 
income within the meaning of section 2 (6-0) of the. Indian Income-tax Act and liable to pay income- 


tax under the Indian Income-tax Act. 

. . We are concerned in this case with four policies of insurance with four different 
insurance companies. The clauses relevant to the present mattér are the same 
in all four cases though the sum insured against by each insurance company differs. 
They are as follows : a ' 


€: Policy No. C.L. 10018. ine decre 
Rupees X Lacs only. . 
On Loss of Profits, Standing Charges and Agency Commission of the above Co.s Mills, situate 
at Haines Road, Mahaluxmi, Bombay, following fire . ^ . . . . . .. 


The total amount declared for insurance is Rs. 40,00,000 and for 18 months’ benefits, only as 
under :— 


Rs. 37,75,000 on Loss of Profits and Standing Charges. 
Rs. 2,25,000 on Agency Commission. 


———— MN 
Rs. 40,00,000 out of which this policy covers Rs. X lacs only 
* x * Tk KU * 


Schedule attached to and forming part of Policy No. C.L. 10018. 
The Company will pay to the assured :—- 


The loss of Gross Profits due to (a) Reduction in Output and (6) Increase in Cost of Working and 
the amount payable as indemnity hereunder shall . . . . . . ." 
Definitions of those two terms follow. We need not reproduce them. Then come 
the following definitions :— TEE 
j 7 r 
* Gross profit. —The sum produced by adding to the Net profit the amount of the Insured Standing 
Charges, or if there be no Net Pfofit the amount of the Insured Standing Charges, less such a pro~ 


portion of any net trading loss as the amount of the Insured Standing Charges bears to ali the Stand- 
ing Charges of the business. 


Net profit.—Yhe net trading profit (exclusive of all capital receipts and accretions and all outlay 
properly chargeable to capital) resulting from the business of the Insured at the premises after due 
provision has been made for all Standing and other charges including depreciation. ' 


Insured standing charges.—lnterest on Loans and Bank Overdrafts, Rent Rates and Taxes, Salaries. 
to permanent Staff and Wages to skilled employees, Directors’ Fees, Auditors’ Fees, Travelling Expen- 
ses, Insurance Premiums, Advertising and agency Commission. 


* % : * * * c * 
Period of indemnity.—The period beginning with the occurrence of the fire and ending not later” 


than eighteen consecutive calendar months thereafter during which the results of the business shall 
be affected in consequence of the fire. s 


-Rate of Gross Profit—The rate of Gross profit per unit earned on the output during the financial 
year immed@tely before the date of the fire : . . . to which such adjustments shall be made as. 
may be necessary to provide for the trend of the business and for variations in or special circumstances. 
affecting the business either before or after the fire or which would have affected the business had the 
fire not occurred so that the figures thus adjusted shall represent as nearly as may be reasonably practicable the 
result which, but for the fire, would have been obtained during the relative period after the fire.” ` ? 
The italicised words show that the insurance in respect of profits was to repre- 
sent as nearly, as possible the profits which would have been made had the Mills 
been working in its normal way. 


“We turn next to the Income-tax Act. Under section 3, the ‘ total income 
of the previous year " is liable to tax subject to the provisions of the Act. Section 4. 
defines the total income to inlcude a i : 


“all income, profits and gains from whatever source derived.” 
“There are certain qualifications but they do not concern us here. 


It will be seen that the taxable commodity, “ total income," embraces three 
elements “income,” “ profits" and “ gains.” Now though these may -over- 
lap in many cases, they are nevertheless separate and severable, and the simple 
question is whether the Rs. 14 lacs falls under any one or, more of those heads. 
In our opinion, it is“ income " and so is taxable. ed 
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It was argued on behalf of the zssessee that it cannot be called profits becfuse 
the money is only payable if and when there is a loss or partial lossand that.something 
received from an outside source in circumstances like these is not money which 
js earned in the business and if there are no earnings and no profits there cannot 
be any income. But that only corcentrates on the word “ profits.” This may 
not be a: * profit? but it is something which represents the profits and was intended . 
to take the place of them and is therefore just as much income as profits or gains 
received in the ordinary way. Section 4 is so widely worded that everything which 
is received by a man and goes to swell the credit side of his total account is either 
an income or a profit or a gain. f . i 


. No attempt has been made in the Act to define “income” except to say in 
section 2 (6-0) that it includes certain things which would possibly,not have been 
'regarded as income but for the special definition. That however does not limit the 
generality of its natural meaning except as qualified in the section itself. The . 
words which follow, namely, ** from whatever source derived," show how wide the 
net is spread. So also in section 6. After setting out the various heads of taxable 
income it brings in the all embracing phrase “ income from other sources.” 


. There is however a distinction. between “income” and “ taxable income.” - 


"The Act does not purport to subject.all sources of income to tax, for the liability 
is expressly made subject to the provisions of the Act and among the provisions 
are a series of exceptions and limitations. Most of them are set out in section 4 
itself but none of them apply here. - The nearest approach for present purposes is 
section 4 (3) (vii) :— - ; f . i 

* Any receipts . : . . not being receipts arising from business . . .'. which are of a 
«casual and non-recurring nature." 
But the sting, so far as the asséssee is concerned, lies in the words “ not being receipts 
arising from business." f : 


The assessee is a business company. Its aim is to make profits and to insure 
against los. In the ordinary way :t does this, by buying raw material, manufac- 
turing goods out of them and selling them so that on balance there is a profit or 
-gain to itself. But it also has other ways of acquiring gain, as do all prudent 
"businesses, namely, by insuring aga:nst loss of profits. It is indubitable that the 
money paid in such circumstances is a receipt and in so far as it represents. loss of 
profits, as opposed to loss of capital and so forth, it is an item of income in any normal ` 

'sense'ofthe term. It is equally clear that the receipt is inseparably connected with 
the ownership and conduct of the business and arises from it.. Accordingly, it is not 
exempt. "c : E 

' "This question was considered by the Supreme Court of Canada which decided 

-that. a receipt of this nature is not a “ profit” and so is not taxable. (B.C. Fir 

-and Cedar Lumber Go. v. The King!. But the. Court did not examine the wider 
position whether it is “income” and in any event the decision was reversed on an 
appeal to the Privy Council. Their Lordships held it is “ income ”. This was 
followed later by the Court of Appeal in England and endorsed by the House of 

< Lords in Commissioners of Inland Revenue v." Williams — Executors?. In so far as 
these decisions do not turn on the special wording of the Acts with which they 
are respectively concerned and deal with. the more general meaning of the word, 
“income”, we prefer the view taken in England. 

Jt is true the Judicial Committee attempted a narrower definition in 

Commissioner of Income-tax v. Shaw: Wallace €& Go.? by limiting income-to “a 
periodical monetary return ‘coming in’ with some sort of regularity, or expected 
regularity, from definite sources” but, in our opinion, those remarks must be read 
“with reference to the particular facts of that case. The non-recurring aspect of 
this kind of receipt was considered. by. the Privy Council in The King v. B. C. Fir 
I. (1931) Canada L.Re 435. f . 3. *(1932) -63 M.L.J. 124 : L.R. 59 LA. 

2:7; (1941) 26 Tax Cases 28. 206 : LL.R. 59 Cal. 1345 (P.C.).. B 
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and Cedar Lumber & Co.* and.we do not think their Lordships had in mind a case 
of this nature when they decided Shaw Wallace -& Gompany s. case?. i 
` The learned Solicitor-General relies strongly on a clause. which appears in’ 
three of the four policies with which we are concerned.. That is a clause which 
states that the insured must do all he can to minimise the loss in profits and until 
he makes an endeavour to restart the business the moneys will not be paid. This 
he argued shows that the money was paid as an indemnity against the loss of profits. 
and was neither income nor profits, nor was it a gain within the meaning of the 
section. We are unable to see how these receipts cease to be income simply because 
certain things must be done before the moneys can be claimed. ` 
. In our opinion, the High Court was right in holding that the Rs. 14,00,000: 
is assessable to tax. The appeal fails and is dismissed with costs. P 


' Agent for Appellant : Rajinder Narain. 
Agent for Respondent : P. 4. Mehta. — — 
G.R.JK.S. . |. ee ^ Appeal dismissed. 
[IN THE SUPREME COURT OF INDIA] | ES 
NET (Civil Appellate Jurisdiction.] 
" PnESENT:—MEHRCHAND MAHAJAN, S. R. Das, Vivian BOSE AND GHULAM 
Hasan, JJ. © | i l 


Nemi Chand and another i i sa Appellants* 
l v. I 
The Edward Mills, Co., Ltd. and another ; .. Respondents. 


Court-Fees Act (VII of 1870), section 7 (iv) (c) and Schedule II, Article 17—Applicability—Dismissal of 
suit on preliminary ground —Appeal giving up one of the reliefs and paying court-fee on remaining relief—Court~ 


fee—Sections 5 and 12 of Court-Fees Act—Scope—Decision as to court-fee— Finality ”— Limits. 


It is always open to the appellant in an appeal to give up a portion of his claim and to restrict it. 
It is further open to him, unless the relief is of such a nature that it cannot be split up, to relinquish 
a part of the claim and to bring it within the amount of court-fee aready paid. For the’ purposg of 
deciding whether the memorandum of appeal was properly stamped according to the subject-matter 
of the appeal, it is not open to the court to canvass the question whether the suit with one of-the prayers 
eliminated from it fell within the mischief'of the proviso to section 42 of the Specific Relief Act. That 
is:a question which relates to the merits of the appeal and. does not concern its proper institution. 
Accordingly the Court cannot demand additional court-fee from the plaintiff appellant in respect 
of the prayer that is relinquished and dismiss the appeal for failure to meet it. | ' 


The difference in the phraseology employed in sections 5 and 12 of the Court-Fees Act indicates 
that the scope of section 12 is narrower than that of section 5, which declares decisions on questions 
of court-fee, whenever they arise in the Chartered High Courts as final makes a decision as to the 
necessity of paying a fee or the amount thereof final. Whereas section 12 makes a decision on every 
question relating to valuation for the purposes of determining the amount of any fee payable under 
Chapter 3 on a plaint or memorandum of appeal final. When the two sections in the same Act 
relating to the same subject-matter have' been drafted in different language, it is not unreasonable 
to‘infer that they were enacted with'a different intention and that in one case the intention was to give 
finality to all decisions of the taxing officer or the taxing Judge, as the case may be, while in the other 
case it was only intended to give finality to questions of fact that are decided by a Court but not to 
questions of law. . Whether a case falls under one particular section of the Act or another is a pure 
question of law and does not directly determine thé valuation of the suit'for purposes of court-fee. 
The question of determination of valuation or appraisement only arises after it is settled in what 
class or category it falls. < ; 


Section 12 when it says that such a decision shall be final between the parties only makes the 
decision of the. Court on a question of court-fee non-appealable and places it on the same 
footing as other interlocutory non-appealable ‘orders under the Civil Procedure Code and it 
does no more than that. If a decision under section 12 is reached by assuming jurisdiction 
-which the Court does not.possess or without observing the formalities which are prescribed 
for reaching such a decision the order obviously would be revisable by the High Court 
jn the exercise of revisional powers. Similarly, when a party thinking that a decision under 
section 12 is palpably wrong fakes the risk of his plaint: being rejected or suit dismissed and them 





1." (1932) A.C. 441 at 448. L.L.R. 59 Cal. 1343 (P.C.). 
2. . (1932) 63 M.L.J. 124: L.R. 59 I.A. 206 : . 
* C. A. No. 105 of 1950. ` i . 10th November, 1952. 
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appeals from the order rejecting the plaint or from the decree dismissing the suit but not 
from the decision on the question of court-fee, then it is open to him to challenge the interlocutory 
order even on the question of court-fee made in the suit cr appeal. The word “finality ^ construed 
in the limited sense in which it is often used in statutes means that no appeal lies from an order of 
this character as such and it mearis no more than that: ‘ 


In any event a decision that as the suit could not be maintained without asking for relief No. 2; 
the same fee was payable on the memorandum of appeal as on the plaint, is only a decision as to the 
maintainability of the appeal without first deciding whether the appeal had been properly instituted 
án that Court, and no finality can attach to it by the provisions of section 12 as in reality it desides 
mo question,within the ambit of section 12 of the Court-Fees Act. 

On Appeal from the Judgment and Order, dated the 22nd March, 1945, of 
the Court of the Judicial Commissioner, Ajmer-Merwara, Ajmer (R. H. W. 
Davies, Judicial Commissioner) in Civil First Appeal No. 16 of 1944, arising out af 
Judgment and Decree, dated the 13th March, 1944 of the Court of the Judge, Small 
Causes, Ajmer and Additional District Judge, Ajmer, in Civil Suit No. 28 of 1942. 
- Se S. Deedwania, Advocate for Appellants. : ` 


. M. C. Selalvad, Attorney-General for India (7. N. Sharma, Advocate with him), 
for Respondents. 


The Judgment of the Court was delivered by . 

Mahajan, J.—This is an appeal by special leave granted by the Privy Council 

. and limited to the question of court-fee, viz., whether on the memorandum of appeal 
presented to the High Court court-fee was payable under section 7 (iv) (c) or Article 
17 of Schedule II of the Court-Fees Act: 

The question whether the memorandum of appeal was properly stamped 
arose in the following circumstances : Edward Mills, Co., Ltd., is a joint-stock com- 
pany situate in Beawar, Ajmer-Merwara. In accordance with the provisions of the 
articles of the company one Seth Gadh MalLodhaand Rai Sahib Moti Lal (respon- 
dent No. 2) were its chairman and managing director respectively since 1916. Seth 
Gadh Mal Lodha represented his family firm of Kanwal Nain Hamir Singh, while . 
Rai Sahib Moti Lal represented the joint family firm of Champa Lal Ram Swaroop. 
` "Op ist July, 1938, Rai Sahib Moti Lal and his firm were adjudged insolvents by the 

Bombay High Court. The result was that respondent No. 2 had to vacate the office of 
managing director and the members of his firm also became ineligible for it. Bya 
resolution of the Board of Directors passed on 18th July, 1938, Gadh Mal Lodha was 
‘appointed to take the place of Rai Sahib Moti Lal as managing director. Gadh 
Mal Lodha died on 11th January, 1942 and the board of directors then appointed 
Seth Sobhagmal Lodha to act as chairman as well as managing director till the 
appointment was made by the company. An extraordinary meeting of the company 
"was called for the 8th February, 1945, for the election of the chairman. At this meet- 
ing conflict arose between the two groups represented by Sobhagmal odha and 
' Moti Lal. The chairman therefore dissolved the meeting but the supporters of Moti 
-Lal continued to hold it and passed a resolution appointing him as the sole agent 
and chairman for a period of twenty years on a.remuneration equal to ten per cent. 
of the profits of the company. It is this resolution of the 8th February, 1942, which 
-has led to the present dispute. 
! Seth Sobhagmal in the situation that arose approached the District Judge of 
Ajmer with the prayer that a general meeting of the company may be held under the 
supervision of the Court. This request was allowed on 11th February, 1942 and the 
Court ordered that the meeting be held on 12th February, 1942, under the chairman- 
ship of Seth Sobhagmal. Respondent No. 2 being aggrieved by this order, filed an 
application in revision in the Court of the Judicial Commissioner impugning the 
. order. The learned Judicial Commissioner allowed the revision and directed that 
;the resolution of the 8th February, 1942, should. be acted upon. 


Having failed to get redress in the summary proceedings, the appellant then 
filed the suit out of which this-appeal arises for quashing the resolution of the 8th 
February, 1942. In the plaint he asked for the following reliefs :— 


- 1, That it be declared that the appointment of defendant No. 2 is illegal, invalid and ultra vires 
and that he has no right to act as chairman, managing director, etc., of defendant No. x y f 


i 
S 
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2. That.a receiver be appointed to take charge of the management of the company, until a 
properly qualified chairman, managing director, etc., is duly appointed as required by the memo- 
mandum and articles Æ the company. : 
"The plaint bore a court-fee stamp of Rs. 10 only, but on the objection of the respon- 
dents that court-feé was payable on-relief No. 2, the appellants paid .ad valorem 
Hee on Rs. 51,000 which was the valuation of the suit for purposes of jurisdiction. 


e Lhe Additional District Judge dismissed the suit on the preliminary ground 
‘that it was not maintainable as it related to the internal management of the company 
and that the appellants had no right to bring it without-impleading the directors who 
"were necessary parties to it. à 


>  Aggrieved by this decision of the trial Judge, the appellants preferred an 
.appeal to the Court of theJudicial Commissioner, Ajmer-Merwara, at Ajmer. 
"The memorandum of appeal wasstamped with a court-fee stamp of Rs. 10 and it was 
expressly stated therein that relief No. 2 of the plaint was given up. An objection was 
raised regarding the amount of court-fee paid on the memorandum of appeal. The 
Judicial Commissioner ordered that proper court-fee be paid thereon in a month. 
In this order no reasons were given for this decision. The additional fee demanded 
was not paid, and the Judicial Commissioner dismissed the appeal with costs on 
22nd March, 1945. An application was made for leave to appeal to the Privy Coun- 
-¢il against this order but it was refused. In the order refusing leave it was said as 
follows :— Pad es 
* On appeal to this Court, the memorandum was again stamped with a ten rupee stamp only 
.and the respondehts therefore objected. It having been conceded by-plaintiffs earlier that the relief 
dor the receivership was consequential to the relief for the declaration, the appellants were directed 
to pay the same stamp as had been paid in the trial Court. ‘They objected stating that they had 
-expunged from their memorandum of appeal the request that ‘the Court should appoint a receiver 
.and that they were not, therefore, liable to pay the same amount. On this a notice was issued and 
-counsel were heard. 


It being clearly set out in section 42 of the Specific Relief Act that no Court shall grant a decla- 
ration only where the piaintiff bing able 10 seek further relief than a mere declaration 
-of title omits to do so, the appellants were directed to pay as earlier ordered the same amount 
.as had ultimately been paid on the plaint. . They had earlier sought a consequential relief and ‘the 
«Court was, therefore, entirely unable tq, hold that the plaintiffs were unable to seek a further relief, 
they having sought the relief in the lower Court and it having been refused to them. The amount 
-of the stamp was not paid and the appeal was therefore dismissed with costs.” 


The reasons for demanding additional court-fee, though not mentioned in the 
-original order, are stated in this order. 


The question for determination in this appeal is whether the order of the Judi- 
cial Commissioner demanding additional court-fee can be sustained in law. A 
-memorangum of appeal, as provided in Article 1 of Schedule I of the Court-Fees 
‘Act, has to be stamped according to the value of the subject-matter in dispute in 
appeal ; in other words, the relief claimed in the memorandum of appeal determines 
the value of the appeal for purposes of court-fee. The only relief claimed in the 
memorandum of appeal was the first one mentioned in the plaint. This relief being 
purely of a declaratory character, the memorandum of appeal was properly stamped 
under Article 17 of the II Schedule. : 


It is always open to the appellant in an appeal to give up a portion of his claim 
.and to restrict it. It is further open to him, unless:the.relief is of such a nature that 
it cannot be split up, to relinquish a part of the claim:and ‘to bring it within the 
„amount of court-fee already paid’: Brahmanandam v. Secretary of State for India’ ; Ram 
Prasad v. Bhiman? ; Karam Chand v. Fullundur Bank, Lid.9 ; Neelachalam v. Narasinga 
Dass*; Sah Ramchand v. Ponnalal® ; Chuni Lal v. Sheo Charanlal Lalman®, The 
plaintiffs in express terms relinquished the second relief they had claimed in the. 
plaint, in their memorandum of appeal. For the purpose of deciding whether the 
«memorandum of appeal was properly stamped according to the subject-matter of the 


— 





1? (1929) 57 M.L.]. 357 : L.L.R. 53 Mad. 48. 4. ALR. 1931 Mad. 716. < DN 
2. (1904) L.L.R. 27 All. 151. E ' . A.LR. 1929 All. 308. 
3. AIR. 1927 Lah. 543. ` i ý 6. (1925) LL.R. 47 All. 756. 
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appeal, it was not open to the Judicial Commissioner to canvass the question whether 
the suit with the second prayer eliminated from it fell within the mischief of the pro- 
viso to section 42 of the Specific Relief Act. That was a question which related to the 
merits of the appeal and did not concern-its proper institution.. -On this ground; 
therefore, the Judicial Commissioner had no jurisdiction to demand. additional fee 

' from the plaintiffs and the appeal could not be dismissed for failure to meet it. We 
are thus of the opinion that the order damanding additional court-fee on the memo- 
randum of appeal as it stood, that is, minus the second prayer, was erroneous andewe 
hold that the memorandum of appeal was properly stamped, as the subject-matter | 


of the appeal was purely of a declaratory character. 


. . Mr. Setalvad for the.respondents contended thar the first relief claimed in thg 
plaint, and which was the subject-matter of the appeal included within it con- 
sequential relief and was not.purely declaratory in nature and therefore the Judicial 
‘Commissioner was right in demanding additional court-fee on the value of the con-; 
sequential rélief. It was said that the words-that respondent No..2- “had no right tœ 

“act as.chairman and managing director " amounted to a claim for consequential! 
relief. We are unable to agree. The claim contained in the first relief of the plaint, is 
to the effect that it.be declared that defendant No. 2 has no right to act as chairman, 
and managing director because of his appointment being illegal, invalid, and ultra: 
vires. The declaration claimed is in negative form that defendant 2 has no right 
to act as chairman and" managing director. No claim for a consequential, relief 
can be read within this prayer. The words “ that defendant 2 has no right to 
act as chairman," are mere repetition .and reiteration of what is contained in the: 
opening sentence of the paragraph. | The contention of Mr. Setalvad, therefore, 

cannot be sustained. (ones 7 ub f 


“It was next contended that in view of the provisions of section 12 of the Court- ` 
Fees Act it should be held that the decision of the- Judicial Commissioner was final, . 
and could not be challenged in appeal. Section 12 of the Court-Fees Act enacts. 
as follows : | M : o. | i 

** Every question relating to valuation for the purpose of determining the amount of any fee 


chargeable under this chapter on a plaint or memorandum pf appeal shall be decided by. the Court. 
in which such plaint or memorandum, as the case may be, is filed and such decision shall be final 


as between the parties to the suit.” 


The provisions of this section have to be read ard construed keeping in view the 
provisions of the Code of Civil Procedure. Order VII, Rule 11, Civil Procedure- 
Code, provides as follows ; . ; i v ; 


"^ “The plaint shall be rejected— 4 
` (B) where the relief claimed is undervalued, arid the plaintiff, on‘ being required Ww the Court 
to correct the valuation within a time to be fixed by the Courts, fails to do so;' ° ~ | 
(d) where the relief claimed is properly valued, but the plaint is written upon paper insufi— 

ciently stamped, and the plaintiff, on being required by the Court, to supply the requisite stamd 
paper within a time to be fixed by the Court, fails to do so.” . n 
An order rejecting a plaint is a decree as defined in section 2, sub-section (ii) and i$: 
appealable as such. ‘There is an apparent conflict between the provisions of the Code 
of Civil Procedure and the provisions of section 12: which make the order relating to 
valuation final and efforts to'reconcile the provisions of the Couri-Fees Act and 
the Code have resulted in some divergence of judicial opinion on the construction 
of the section. In a number of decisions’ the Calcutta High Court took the 
view that the finality declared by section 12 of the Clourt-Fees. Act had been taken 
away by the relevant provisions of the Code, as the order rejecting a plaint was. 
appealable as a decree, no matter whether the: dispute related to the category 
under which the same falls for purposes of court-fee or only to valuation pure and 
simple under a: particular category :. Vide In.re Omrao Mirza v. Mary Jonest 
and Tara Prasanna Ghongdar v. Nrisingha Moorari Pal?. ‘This extreme view has. 

1. 12 QLR. 148, _ Va rg à. (1923) LL.R. 51 Cal. arg. ' 
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not been:maintained in later decisions‘and it has-been held.that the finality declared 
by section 12 is limited only to the question: of valuation. pure and simple and does 
not relate to the category under which a certainsuitfalls : Joriman Khatun v. Secretary 
of State for ‘India in Council’. .The Allahabad High Court in its earlier decisions 
took the extreme view : Vide Muhammad Sadik v. Muhammad Jan?. Later on that 
Court veered round to the view that the finality declared by secticn 12 only related 
to matters of appraisement. The: High Court of Lahore has placed a similar 
cortstruction on the meaning of the expression “ valuation ” in section 12 and has 
held that the finality attaches only to a decision which concerns valuation simpliciter 
and no finality attaches when a Court decides a question whether a case falls within 
one or other category of the cases mentioned in the different sections and schedule 
ef the Court-Fees Act: Vide Mahna Singh v. Bahadur Singh? ; Mst..Parmeshri v. 
Panna Lal*t. . This view has consistently been. held in that Court. The Madras 
High Court took the same view in Lakshmi Amma v. Janamajayam Nambiar®, Annamalai 
Chetty v. Cloete® ; and Narasimhalu Chetty v. Ramayya Naidu”. Mr. Setalvad drew 
our attention to the recent Full Bench decision of that Court in Madana Mohana 
Naiko v. Kripasindhu Naiko®. That case, however, concerned the second part of 
section 12 and was not concerned directly with the construction to be placed on 
the first part of the section. It, however, contains certain observations indicating 
that in the opinion of the Judges there wasno ground for this restricted construction: 
of the word “ valuation ” in section 12 and that the finality declared by section 12 
attached not only to valuation pure and simple but also attached to decisions 
relating to category under which a suit or'appeal falls for purposes of Court-fee. 
These obiter observations, however, cannot be.said to overrule the earlier Full 
Bench decision of that Court in Lakshmi Amma v. Janamajayam Nambiar’. In a later 
decision in Narasimhalu Chetty v. Ramayya Naidu’, the decision of the Full Bench was. 
explained as not in any way overruling the decision in Lakshmi Amma v. Janamajayam 
Nambiar®. All recent decisions of the Bombay High Court have taken the same 
view : Vide Dada v. Nagesh®, Krishnaji Hari Dhandhere vw. Gopal Narain Dhandhere1* 
Mr. Setalvad drew our attention to an earlier decision of the Bombay High Court in 
Vithal Krishna v. Balkrishna Janardhan'1, In that case the Court undoubtedly held 
that no appeal lay and the finality declared by section 12 was comprehensive enough 
to include all questions whether relating to category or valuation pure and simple. 
It was, however, held that the High Court could correct an erroneous decision in 
the exercise of its revisional powers. Thus the finality declared by section 12 was 
destroyed by the exercise of powers of appeal under the guise of exercising revisional 
jurisdiction. 'In Patna and Oudh the same view has been taken as in Lahore. 
Vide Chandramoni Koer v. Basdeo Narain Singh!? ; Gumani v. Banwari!?. Tt thus 
appears that the consensus of judicial opinion is against the construction suggested 
by Mr. Segalvad. We think that the construction given to the language in section 12 
in these decisions is right, and our reasons for saying so are these : 


. The difference in the phraseology.employed in sections 5 and 12 of the Court- 
Fees Act indicates that the scope of section 12 is narrower than that of section 5. 
Section 5 which declares decisions on questions of court-fee whenever they arise 
in the chartered High Courts as final makes a decision as to the necessity of paying a 
fee or the amount thereof final. Whereas section 12 makes a decision on every 
question relating to valuation for the purpose of determining the amount of any fee 
payable under Chapter 3 on a plaint or memorandum of appeal final. Had sec- 
tion 12 been drafted somewhat as follows : f f "ND 


——— M HÁ————————————————————————nA 


1, LL.R. (1940) 2 Cal. 166. | 8. (1937) 1 M.L.J. 1: LL.R. (1937) Mad. 
2. (1888) LL.R. 11 All. or (F.B.). 4 "275: A.L.R. 1937 Mad. 81 (F.B.). s 

3. 1919 Punjab Record 16. . . 9. (1898) LL.R. 25 Bom. 486. 

4. ALR.. 1931 Lah. 378. 5g 10, A.LR. 1936 Bom. 166. E. 

5. (1894) 4 M.L.J. 183 (F.B.). A ir. (1886) I.L.R. ro Bom. Gro (F.B.). 

6. (1881) LL.R. 4 Mad. 204. 12. (1918) 4 P.L.J. 57. 

7. (1942) Yr M.Lj. 400 : ALR. 1948 Mad. 13. (1919) 54 1.40733. S 
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“TE any dispute arises as to the amount of any fee chargeable under this chapter on a plaint 
‘or memorandum of appeal, it shall be decided by the Court in which such plaint or memorandum 
3s filed and such decision shall be final as between the parties, ° 


‘then the construction contended for by Mr. Setalvad might have been upheld. When 
tthe two sections in the same Act relating to the same subject-matter have been 
drafted in different language, it is not unreasonable to infer that they were enacted 
with a different intention and that in one case the intention was to give finality 
.'to'all decisions of the taxing officer or the taxing Judge, as the case may be, while 
jn the other case it was only intended to give finality to questions of fact that are 
' decided by a Court but not to questions of law. Whether a case falls under one 
particular section of the Act or another is a pure question of law and does not 
directly determine the valuation of the suit for purposes-of court-fee. The questior 
of determination of valuation or appraisement only arises after it is settled in what 
class or category it falls. > > uM ; is 


It has been argued in some decisions that it is absolutely necessary to decide 
‘the category in which a case falls before assessing its value and therefore the deter- 
‘mination of the question of category is necessarily involved in the determination of . 
the valuation of the suit for purposes of court-fee. This argument, though plausible, 
does not seem sound. The actual assessment of the value depends either on arith- 
metical calculations or upon a valuation by an expert and on the evidence led in 
the case, while the decision of the question of category is one of law and may well 
‘tbe said to be an independent question: antecedent but not relating to valuation. 
"The expression “ valuation ” interpreted in its ordinary-meaning of “ appraisement ?” 
cannot be said to necessarily include within its ambit the question of category which 
is:a matter of law. ‘The construction placed on this section by a long course of 
decisions is one which reconciles the provisions of the Court-Fees Act with that of the 
‘Code of Civil Procedure and does not make those provisions nugatory and is there- 
fore more acceptable than the other constructions which would make the provisions 
-of either one or the other of these statutes nugatory. Perhaps it may be possible to 
reconcile the provisions of the two statutes by holding that the finality declared by 
section 12 of the Court-Fees Act means that the parties cannot impugn such a-decision 
by preferring an appeal but that it does not confer on such decisions a complete 
immunity from examination in a higher Court. In other words, section 12 when it 
says that such a decision shall be final between the parties only makes the decisions 
-of the Court on a question of court-fee non-appealable and placed it on the same 
footing as other interlocutory non-appealable orders under the Code and it does 
no more than that. If a decision under section 12 is reached by assuming juris- 
- -diction which the Court does not possess or without observing the formalities which 
are prescribed: for reaching such a decision, the order obviously would be revisable 
by the High Court in the exercise of revisional powers. Similarly, when a party 
thinking that a decision under section 12 is palpably wrong takes the risk of his 
plaint being rejected or suit dismissed and then appeals from the order rejecting the 
‘plaint or from the decree dismissing the suit but not from the decision on the question 
-of court-fee, then it is open to him to challenge the interlocutory order even on the 
"question of court-fee made in the suit or appeal. The word “ finality ” construed 
in the limited sense in which itis -often used in statutes means that no appeal lies 
from an order of this character as such and it means no more than that. 


Gonceding for the sake of argument but not admitting that Mr. Setalvad is 
right in his contention that section 12 is comprehensive: enough to include within its 
-ambit all questions relating to court-fee whether they involve a decision as to question 
of category or as to valuation simpliciter, in the present case the Judicial Commis- 
sioner decided none of these questions and his decision cannot be said to be one 
‘falling within the ambit of section 12. All that the Judicial Commissioner decided 
"was that as the suit could not be maintained without asking for relief No. 2, the same 
fée was payable on the memorandum of appeal as on the plaint. In substance the 
Court decided an issue regarding the maintainability of the. appeal without first 
deciding whether the appeal had been properly instituted in that Court. No finality 
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«can attach to such a decision by the provisions of section 12, as in reality it decides 
mo question within the ambit of section 12 of the Court-Fees Act. 


For the reasons given above the second objection raised by Mr. Setalvad that ` 
mo appeal lies from the order of the Judicial Commissioner by special leave is without 
force and is overruled. 


The result is that the appeal is allowed, the decision of the Judicial Commis- 
sioner dismissing the appeal is set aside and the case remanded to him for decision 
in accordance with law on the basis that the memorandum of appeal presented to. 
him was properly stamped. The appellants’ costs of this appeal will be costs in 
the appeal in the Court of the Judicial Commissioner. 


Agent for Appellants: Rajinder Narain. 
Agent for Respondents: S. P. Varma. 
G.R./K.5. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice CHANDRA REDDI. 


K. Tirupathi Mudali .. Appellant” 
u. A : 
"T. Lakshmana Mudali and another .. Respondents. 


Transfer of Property Act (IV of 1882), section 53—Fraudulent transfzr— Fraud not carried out—Transferor 
if and when entitled to recover the property from the transferce. 


So long as the contemplated fraud is not carried out or at least there has been no substantial part 
performance of it, the grantor although in pari delicto is entitled to invoke the assistance of a Court for 
the recovery of the properties he has parted with, irrespective of the fact whether the frustration of the 
fraud was the result of the locus penitentiae of the transferor or due to other causes like the intervention 
of the Court or third parties. i 


Whether a sale deed was a sham and simulated one not intended to convey any title or whether 
dt was a real one intended to pass title to the transferee depends upon the animus transferendi at the 
“time when the parties entered into the transaction and each case has to be decided with reference to 
the documents and surrounding circumstances. It cannot be said, that, in all cases of fraudulent 
transfers intended to defraud the creditors, they should be presumed to be mere sham and bogus 
transactions not intended to be operative between the grantor and the grantee. Where the document 
4s not sham but an operative one, and as such voidable, the grantor cannot ask for a mere declaration 
tthat he is entitled to the property without asking for the avoidance of that document. 


The property cannot be recovered without a prayer for setting aside the sale deed. x 


Appeal against the decree of the Court of the Subordinate Judge; Chingleput, 
in Appeal Suit No. 81 of 1946, preferréd against the decree of the Court of the 
District Miunsiff of Tiruvallur in Original Suit No. 154 of 1943. 


M. Natesan for Appellant. 
L. S. Veerüraghava Aiyar for Respondents. 


. After calling for certain findings from the lower appellate Court, the Court 
«delivered. the following | 
Jupemenr.—This Second Appeal is filed by the rst defendant against the 
judgment and decree of the Subordinate Judge of Chingleput who reversed the 
‘decision of the trial Court dismissing the suit brought by the respondents for a decla- 
ration of their title to the suit property and for the recovery of possession thereof. 
‘The facts material for the purpose: of this enquiry are as follows : One Damodara. 
Mudali executed a sale deed Ex. P-1 in favour of the appellant conveying his divided 
half share in the suit house for a stated consideration of Rs: 600-0-0 on oth June, 
1935 and had it registered on grd October, 1935. The vendor took the same pro- 
-perty on lease from the vendee evidenced by the original of Ex. D-1, dated grd 
October, 1935. A creditor of Damodara attached the suit house in execution 
of a decree which he obtained against him. The rst defendant in the present suit 
7 g 
-. *$. A. No. 183 of 1948. - : ; 21st October, 1952. 
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intervened with a-claim petition but his claim was disallowed on the ground that 
the sale was effected with a view to defraud the creditors. The defeated claimant 
did not bring a suit to set aside the claim order as the decree debt was satisfied out 
of the sale proceeds of other properties belonging to Damodaram. Subsequently, 
the present plaintiffs instituted a suit O. S. No. 176 of 1936 against the present 1st 
defendant, that is the vendee under Ex. P-1 and the widow and mother of^ 
: Damodara (Damodara having died by that time) for an injunction restraining them 
from interfering with the plaintiff’s possession on the allegations that Damodara 
and the plaintiffs were members of an undivided joint family and that-on.the death 
of Damodara the plaintiffs got the suit property by survivorship. This suit was. 
ultimately dismissed as it was found that Damodara on the date of Ex, P-1 
was divided from the plaintiffs and that the plaintiffs were not in possession of the 
property at the time of the suit. It is not necessary for me to, refer: to some other 
litigation in respect of the same property as that has no bearing on the controversy 
in the present appeal. Having failed there, the plaintiffs laid this action. for the- 
reliefs mentioned above with the averments that Ex. P-1 was a sham and nominal 
document not intended to convey title and that they were entitled to the properties 
as the reversioners to the estate of Damodara. 


The suit was resisted mainly on the plea that the sale deed Ex. P-1 was a genuine- 


one and that the plaintiffs could not put forward any claim thereto. The trial Court 


dismissed the suit holding that Ex. P-1 evidenced a real transaction and that it was. 
not a nominal document executed in fraud of creditors. On. appeal the lower* 
appellate Court in, disagreement with the trial Court found that Ex. P-1 was exe-- 
cuted with a view to defraud the creditors.. In the result, it decreed the suit. 


It may be stated that the learned ‘Subordinate Judge had not kept in view: 
the distinction between a sham and fictitious document under which: no title was 


' intended to pass and a real.document executed with intent to defraud creditors. 


Having regard to this fact, I had to call for a finding when the appeal came on for: 
hearing for. the first time in September, 1951, as to whether Ex. P-1 was a mere- 
sham document under which no title was intended to pass to the vendee and therefore 
a mere nullity or whether it was a document by which legal title was intended. 
to vest in the vendee with the object of defrauding the creditors. - The finding: 
submitted by the learned Subordinate Judge is that the intention of Damodara 
'was not to defraud his creditors but that his object was only to retain the suit 
property for himself and make the creditors proceed against the other properties, . 
that consequently Ex. P-1. was not intended to convey legal title to the rst defendant 
and that it was merely a sham document. ‘I will presently show that this finding: 
is not borne out by the evidence on record and is also self-contradictory and is 
therefore not entitled to any weight. I propose to consider the evidence afresh. 
and give a decision on this question on the materials before me. : 


In support of this appeal, Mr. Natesan on behalf of the appellant antene 
that in view of the finding of the learned Subordinate Judge that there were no- 
creditors at all in fraud of whom, this document is said to have been- executed, 
the only conclusion that could have been reached bv the learned Subordinate Judge 
was that Ex. P-1 evidenced a genuine transaction and could not be impeached 
on the ground that it was entered into with a view to defraud the creditors. “1-do 
not think that I can accede to this argument having regard to the fact that there is 
evidence to show that there were some creditors at the time of the execution of” 
| Ex. P-r to defeat whom the document is said to have been executed and that thè- 
finding given in all the prior litigations was that this document was executed with 
intent to defraud the creditors. 


It was next argued that the object i in entering into the transaction being a 
fraudulent one and the reason for the non-fulfilment of the fraud being not the- 
locus penitentiae of the fraudulent grantor but the intervention of the Court, the 
transferor cannot invoke’ the aid of the Court to recover the pr operty transferred 
` by him: According te him, it is only-when an ilegal transaction, is not carried out 
due to repentance on the part of the transferor- and not due to the intervention of” 
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“third parties that the transferor would be entitled to claim the recovery of the property 
through Court. In support of this proposition reliance was placed by him on 
Muthuraman Chetti v. Krishna Pillai!, and also on the opinion expressed by Pritchard, J., 
An Bigos:v. Bousted?. mE i 


I do not think that Muthuraman Chetti v. Krishna Pillail, carries the appellant 
very far. All that was laid down there was that the rule that a person in pari delicto 
cannot recover is applicable not only to cases where contemplated fraud is completely 
„carried out but to cases where there has been substantial part performance of the 
same as well. Undue weight cannot be attached to the remarks at page 74 of the 
Report which run thus : : 


“ Turning to thefacts here, we do not find a case when a party toa fraudulent transaction 
felented before anything was done in pursuance of the intended fraud and the unlawful compac t 
was in no way carried out.” . ` 
“These remarks should be understood only with reference to the context in which 
they are used. ` ' i 


No doubt the judgment of Pritchard, J., in Bigos v. Bousted?, supports to a greater 
extent the position taken up by Mr. Natesan. The following observations of the 
learned Judge at page 100 of the report are pertinent : 

; ** Y confess that there wasa time when I thought it would be right to apply to the facts of this 
-case the reasoning of the decision in Taylor v. Bowers?, but having considered all the authorities, I 
do not take. that view. I think that what is to be extracted from the authorities may be treated as 
follows:  L think that they show, first, that there is a distinction between what may, for convenience, 
-be called the repentance cases, on the one hand, and the frustration cases, on the other.hand. Ifa 
particular case may be held to fall within the category of repentance'cases I think the law is that thc 
-Court will help a person who repents, provided his repentance comes before the illegal purpose has 
‘been substantially performed. If I were able in this case, to take the view that the defendant has 
brought himself within that sphere of the authorities, it might well be that I would have been 
able to help him by saying that his repentance had come before the illegal purpose had been 
„substantially performed but I do not take that view. I think, however, that this case falls within - 
the category of cases which I call the frustration cases.” : 


I do not think I can share this view of the learned Judge. It is not only 
‘opposed to the rule of law .contained in section 84 of the Indian Trusts 
“Act but to the principles enunciated in the Privy Council decision in Petheperumal 
Chetty v. Muniandy Servai*, which has been followed by the Full Bench of this Court 
in Venkataramayya v. Pullayya®. 


In Pethaperumal Chetti v. Muniandy. Servai*, in order to defeat the claim of an 
„equitable mortgagee to certain property the predécessor-in-interest of the plaintiff 
„and another member of the joint Hindu family executed a document purporting 

to.be a sale of the property in favour of the predecessor-in-interest of the defendant, 
But the equitable mortgagee succeeded in getting a declaration that his mortgage 
could be enforced against the property covered by the last conveyance in priority 
40 the last-mentioned conveyance as the transferee under the sale-deed was aware 
of the existence of the equitable mortgage. The claim arising under the mortgage 
was subsequently satisfied. In a suit filed by the transferor for the recovery of the 
property purported to have been conveyed under the sale deed the defence put 
forward was that as the grantor was in pari delicto his successor-in-interest could 
not recover the property although the fraud was not successfully carried out. This 
„objection was ‘overruled and a decree was granted. The Privy Council repelled 
the contention that if the plaintiff was allowed to recover the property in dispute 
and ifthe maxim in pari delicto potior est conditio possidentis were not rigorously 
appe to such cases, much confusion would be imported into the law in the following 
words :— . 


~ 


“The answer to thatis that the plaintiff, in suing to recover possession of his property is not 
carrying out the illegal transaction but is seeking to put everyone, as far as possible, in the same 
position as they were in before that transaction was determined upon. „It is the defendant, who 

“4s relying upon the fraud, and is seeking to make a title to the lands through and by means of it. 

x ! 

I. (1905) r5 M.L.J. 478: I.L.R. 29 Mad. 4. (1908) :8 M.L.J. 277 : LR. 35 LA. 98 : 

72. : go LL.R. 35 Cal. 551 (P.C.). i 

8. (1051) 1 AIL E.R. ġe. — ' 5. (1996) 71 M&J. 458: LER. 59 Mad. 
3. (1876) -1 Q.B.D. 291. ne: 998 (F:B.). rH i m 
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And despite his anxiety to effect great ‘moral ends, he cannot ‘be permitted to do this. And, 

. further, the purpose of the fraud having not only not béen effected, but absolutely defeated, there- 
is nothing to prevent the plaintiff from repudiating the entire transaction, revoking all authority 
of his confederate to carry out the fraudulent scheme, and recovering possession of his property. 
The decision of the Court of Appeal in Taylor v. Bowers!, and the authorities upon which this- 
decision is based, clearly establish this. Symes v. Hughes?, and In re Great Berlin Steamboat Company? 
are to the same effect, And thr. authority of these decisions, as applied to a case like the present, is. 
not in their Lordships’ opinion, shaken by the observations of Fry, L. J., in Kearley v. Thompson.” * 
The statement contained in thé subsequent portion cf the judgment that it is only 
when a contemplated frand was effected that a fraudulent transferor would forfeit- 
the right to seek the assistance of a Court to get back the property he has parted: 
with furnishes a complete answer to the contention put forward by Mr. Natesan. 
It is evident from these observations that there is no foundation for the distinction 
between the fraud not being carried out on account of the repentance of the grantor 
and the frustration of the fraud through the intervention of Courts or third parties.. 
In my opinion, in judging whether a fraudulent grantor can recover the property 

_ he had parted with, with the aid of the Court, the test is whether the fraud has beer 
perpetrated or whether there has been a substantial part performance of it arid not 
whether it was due to the penitence of the fraudulent grantor or whether it fell 
through on account of the intervention of a Court.or third parties. — , 


-  Pethaperumal Chetti v. Muniandy Serzai?, was followed by a Full Bench of this. ' 
Court in Venkataramayya v. Pullayya?. What happened there was this. With a 
view to cheat his son a Hindu father transferred an item of joint family property: 
in favour of'his daughter. Subsequent to this he fled a suit for partition of family 
properties in which the property covered by the sale deed was not included. When 
objection was taken to it by the son in his written statement to this exclusion, the 
father agreed to include this property for partition and asked for its being allotted 
to his share. Ultimately the matter was compromised and the property was allotted: 
to his share and he recovered possession thereof trom his son.. Shortly thereafter 
the maternal grandson that is the transferee's son filed a suit for the recovery of the- 

' property in dispute. ' "The defence to the suit was that the sale in favour of his. 
daughter was a benami transaction entered into for the purpose of cheating his son.., 
‘The question arose whether it was open to the rst defendant to plead his own 
fraud. The answer given by the Full Bench was in the affirmative. It took the 
view following Pethaperuraal Chetti v. Muniandi Servai?, that in order to deprive a 
fraudulent. grantor of his right to recover the property with the assistance of a Court,. 
.the intended fraud must have been effected'or at least there must have been a 
substantial: part performance: of the intention to defraud. The learned Judges. 
» expressed the opinion that a mere fraudulent intention as evidenced by the pence 
document, was not’ sufficient. 


¥ may also refer to section 84 of the Indian Trusts Act. The ruleenacted im 
“that section is in conformity with the principles embodied i in the decisions quoted 
above." ` Section 84 runs thus: ' 
^ “Where the owner of a property transfers it to.another for an illegal purpose and seh purpose is- 
“not ca-ried into execution, or the transferor is not as guilty as thetransferee, or the effect of permitting. 
the transferee to retain the property might be to defeat the provisions of any law, the transferee must 
hold the property for the benefit of the transferor.” 
On this: statutory provision and the principles enunciated in Pethaperumal Chetti x v. 
` Muniandy Servai®, followed in Venkata Ramayya v. Pullayya?, and in other rulings to- 
which I need not allude here, my conclusion is thar so long as the contemplated 
fraud is not carried out or at least there has been no substantial part performance: 
of it, the grantor although in pari delicto is entitled to invoke the assistance of a Court 
for the recovery of the properties he has parted with irrespective of the fact whether 
the frustration of the fraud was the result of the lacus penitentiae of the transferor or 
due io other causes. 1 therefore reject the contenüon based on the theory. pro- 


z. - (1876) 1 Q.B.D. 201. 5. (1908) 18 M.L.J. 277: L.R. 35 LA. 98 = 
2. (1870) L.R..9 Eq. 475, 479- DER 95 Cal. 551 (P.C.). 
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pounded by Pritchard, J., in Bigos v. Bousted!, and find that the plaintiffs can get. 
a decree for the recovery of the property if otherwise they are entitled to do so.. 


The next submission made by Mr. Natesan is that if the object in executing . 
a sale deed was to defraud the creditors it'must be considered to be a fraudulent 
transfer which has to be avoided and not a shàm and colourable transaction not 
intended to convey title which need not be set aside. In support of this he cited 
to me the judgment of Krishnan, J., in The Secretary of State for India v. Dadi Reddi 
Natiah?. ‘That judgment does lend support to. this contention of Mr. Natesan.. 
But the other learned Judge Ayling, J., remarked thus : Du 

“I speak thus cautiously, because we have not had the beneñt of any argument conira and the- 
words are open to the construction placed upon them by the learned District Judge." 
"The dictum laid down by Krishnan, J., is opposed to a Bench decision of this Court 
in Swaminatha Aiyar v. Rukmani Ammal?. In Palaniandy Cheiti v. Appavu Chettiar* 
a Bench of this Court consisting of Coutts Trotter and Seshagiri Ayyar, JJ., called 
for a. finding whether a document executed with a view to defraud the creditors. 
was merely a colourable one leaving the real beneficial enjoyment with him who- 
purported to transfer it or a real one meant to effect a real transfer of the property 
from the transferor to the transferee. The decision in Pethaperumal Chetti v. Muniandi 
Servai®, also seems to be opposed to what is stated by Krishnan, J., in The Secretary: 
of State for India v. Dadi Reddi Nagiah?. In the last mentioned case it was observed. . 
that if the transaction impeached was a benami one not intended to be operative as. 
between the grantor and the grantee the successor-in-interest of the grantor could 
recver the propérty without asking for the cancellation of the document. It looks. 
to me that the proposition was too broadly stated by Krishnan, J., in that decision.. 
In my opinion, whether’a sale deed’ was a sham and simulated one not intended 
to convey any title or whether it was a real one intended to pass title to the transferee- 
thereunder depends upon the animus transferendi at the time when the parties entered 
into the transaction and each case has to be decided with reference to the documents. 
and the surrounding circumstances. Nor is there any substance in the contention’ 
of Mr. Veeraraghava Aiyar that in all cases of fraudulent transfers intended to- 
defraud the creditors they should be presumed to be mere sham and bogus trans- 
actions not intended to be operative between the grantor and the grantee. 


This leads me to the question whether the document in this case is a mere paper: 
transaction under which no legal title passed to the transferee and the beneficial 
imterest was retained by the transferor or whether it was a real document intended 
to be given effect to. On a consideration of the evidence on record-and the surround- 
ing circumstances, the only reasonable conclusion I can arrive at is that Ex. P-s 
‘was not a mere fictitious or a bogus document but ‘was a document intended to be 
operative and to be given effect to.” It was a real transaction which was acted upon 
as can bé seen from the following circumstances. On the death of Damodara the 
vendor who occupied the house subsequent to Ex, P-1 as a tenant under Ex. D-r,. 
his widow and his mother were not living in the house as spoken to by P.W. 2. 
It is evident from the admission of P.W. 1 the next friend of the plaintiffs that the 
2nd defendant to whom the property was leased out under Ex. D-20 occupied the 
house after the demise of Damodara. She categorically stated that she came to 
know about this impeached document when there was a talk that the and defendant 
was occupying the house. It is also in evidence that the rst defendant paid kist for 
the suit property. All these circumstances clearly indicate that under the docu- 

' ment Ex. P-1 legal title was intended to pass and was meant to be an operative one 
' and that effect was given to this document subsequently. 


The next question is that if this document was not a mere sham and colourable 
transaction but a real one, could the plaintiffs ask for a mere declaration that 
they.are entitled to the property without asking for the avoidance of that docu- . 
ment? In my judgment, they cannot do it. The document not being void but 
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only voidable will be valid till itis set aside and the plaintiffs without having it 
avoided cannot recover the property. - In-this case there is no prayer for setting aside 
- the sale deed and the reliefs asked for are the declaration mentioned above and. reco- 
"very of possession of the propérty. Consequently, they cannot recover possession 
of the property from the rst. defendant. | f ; i j 
l It follows that the reliefs asked for cannot be granted and the suit has.to be 
idismissed. "The decision of the lower appellate Court decreeing the suit is unsus- 
tainable. - Hence the appeal is allowed. In the circumstances of this case, I ditéct 
dhe parties to bear their own costs throughout. l A 


*/* No leave. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Sean : "Present: MR. JUSTICE RAGHAVA Rao. : 
“The Coimbatore Municipality represented by its Commissioner .." Appellant OC 


Appeal allowed. 


| 2. » . 
C; S. Govindayyar - Respondent. 
Madras District Municipalities Act (V of 1920), section 354, Proviso—Action o Municip lit Ls 
.and' arbitrary in adopting. valuation of property for assessment—Suiéby owner of house pestis. Mods 
.and: for. refund of amount. paid— Not barred. ` ; : . ` 


Where the action of a Municipality is capricious and arbitrary in adopting valuation of property : 


for assessment it cannot be said that the provisions of the Madras District Municipalities Act have 
been complied with by the municipality in substance or in effect. The mere fact of the existence 


-of a right.of appeal under the-provisions'of the Act against the assessment by the municipality doés 
mot necessarily oust the jurisdiction of the Civil Court to entertain a suit in challenge thereof. 

The Udipi Municipal Council v. Vasudevacharya, (1949) 2 M.L.T. 629 and Commissi Munici 
"Council, Vizagapatnam v. Srimati Siddeswara Dei, (1948) 2 M.L.J. 111, considered and ik TANE a 
; Appeal against the Decree of the District Court of Coimbatore in A.S. Nò. 93 
:of 1946, preferred against the decree of the Court of the Subordinate Judge of l 
‘Goimbatore in O.S. No. 166 of 1944. à acci 


K. Kuttikrishna Menon and C. Vasudeva Mannadiar or Appellant. 
- K. V. Ramachandra Aiyar for Respondent. | l ' 


The Court delivered the following NE ec j 
-© Jupemenr.— The interesting question argued in this second appeal is the 
‘maintainability of a suit by the’ owner of a house-in a municipality questioning 
the’ "assessment in respect thereof by the Municipality and seeking a refund of the 
‘amount collected by the municipality on the basis of such assessment. The plaintiff: 
js, thie owner of a house property bearing door No. 5/7, in the Imperial Bank Road, 
«Coimbatore. The defendant is the ‘Municipality of Coimbatore repr&ented' by 
-its Commissioner. , The case of the plaintiff is that the property‘is liable to-a house- 
- -tax only of Rs. 124-14-0 per half year on the basis of an annual rental value of 
Rs. 1,665. That was the value fixed by the Deputy Inspector of Municipal Coun- 
-cils on the basis of the monthly rental of Rs. 150 fixed as the fair rent for the house 
by the District Collector of Coimbatore under the House Rent -Control Order 
"The plaintiff attacks the value of Rs. 4,440, adopted by the Municipality for deter- - 
mining the house-tax as being capricious and unreasonable in view of the orders of the 
"Deputy Inspector of Municipal Councils and of the Listrict Collector of Coimbatore 
‘aforesaid. The defendant pleaded that it was not bound.by such orders and that’ 
the levy was justified under section 82: of the Madras District Municipalities Act. 
-which will hereinafter be referred to as the Act. . It also raised the contention that 
‘since the provisions of the Act had been complied with the jurisdiction of the Court 
‘stood excluded, and that the plaintiff. had accordingly to be non-suited. The., 
"earned Subordinate Judge of Goimbatóre by whonr the suit was tried upheld the i 
"pleas: of- the Municipality and dismissed the action. The learned District’ Judge 
. on appeal has reversed him and decreed the suit. Tut 
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2i! It isargued for the nunicipality.in this:second appeal that lioweveretroneous : 
the levy ‘of tax! urider: section 82 ofithé Act may:be, ‘section 354.interposes:à bar-in: 
the way of a suit to-question.it;.1Tt is also contended. that.the. only remedy. of the: 
plaintiff. was to appeal against the assessment under the Act. E 


4 


TI Section 82 of the Act'so far as material provides in sub-section (2) that the; 
annual value of buildings shall be deemed to be the gross annual rent at which they . 
may, reasonably .be expected'to let from month to month or from year to- year. . 
Section 354 so far as material provides as follows hat eee eres 

* (3) No assessment... ...... under the-authority of this Act shall be impeached or affected. 
by reason of any clerical error or by reason of any mistake . . ... ... i... in respect of the amount 
assessed ; . . . , ... . provided that the provisions of this. Act have been, in substance and effect, . 
cémplicd with. - 3 Mes : S Z1 E 
-' (2Y No suit shall be brought ‘in: any Court to recover-any sum of money collected under the’ 
authority of this Act or to recover damages on account of any assessment, or collection of money” 
made under the said authority :.- — ' i ` : i 


5 : Provided that the provisions of this Act-have been, in effect, complied swith.” ES 1 


+ The learned District Judge in appeal held that in view of the order of, the ` 
District Collector under the House Rent Control Order the amount of assessment - 
charged by -thé defendant’ was not on the ‘basis of the annual rent at which the* 
premises could reasonably bé expected to let from month to ‘month or from year’ 
to.year within the meaning of Section 82 (2) of the Act, and that in view-of the’ 
order: of the Deputy Inspector of Municipal "Councils based’upon the fair” rent ' 
fixed by the Collector the aiüinual value of the lands for the purpose of that section ’ 
and that sub-section' could not'be what the'xnunicipality adopted in disregard of: 
that order. It followed’in the opinion of the learned District Judge that the Civil! 
‘Court “ has jurisdiction to entertain’ the suit as the action of the defendant was' 
arbitrary and capricious.” Section 354 of the Act did not, accórding to the learned‘ 
District Judge, creaté' à difficulty in the way of the plaintiff ‘apparently because 
the, provisions of the Act rélating’,to assessment were not, in substance and effect, 
complied with and the proviso to the section did not accordingly stand satisfied. —' à 
Whether in terms of section 82.(2) of the Act the annual.rent adopted by the: 
municipality -is such as the premises may. reasonably be expected:to let! at from: 
month to month or from year to year is a question of fact. Unless vitiated by anyi 
error of principle the fieding of the learned District Judge in regard to this matter. 
cannot be challenged in second appeal. . It was not as if there, was no evidence to: 
support his conclusion. On the other hand, the material in support of it is ample.; 
Prima facie, the orders of the Collector and the Deputy Inspector of Municipal 
Councils should have been accepted by the municipality and the. District Judge, 
rightly held that the action of the municipality in disregard of those orders was. 
‘something capricious and. arbitrary. The provision of the Act cannot in terms of: 
the proviso to section’ 354 be accordingly held.to have. been complied with by the: 
municipality in substance or in éffect. f ga S . < 


' There being no bar of suit under the terms of séttion 354 of the Act, the question’ 
is whether de hors the section there is any such bar. I am not satisfied that there 
is any. The mere fact of the existence of a right-of appeal'under the provisions 
of the Act against the assessment .by:the municipality..does not, in.my opinion, 
necessarily oust the jurisdiction of the Civil Court to entertain a suit in challenge: 
thereof. Reliance is placed by Mr.: Kuttikrishna Menon appearing for the Muni- . 
cipality in support of his contention. on a recent decision of a single judge of this. . 
Court (Viswanatha Sastri, J.) reported in Udipi Municipal Council: v." Vasudevacharya}.- 
"There it was held in respect of the:property in question that the assessment under. 
section 81 (3) of the Act was rightly made and that, in any event, where the, Muni- 
cipal Council determined the question of fact (whether the site assessed. was or was: 
not used exclusively forragricultural purposes) on the evidence and materials avail-; 
able, the civil court cannot assume the powers of, the assessing authority and investi- 
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gate:the facts afresh to find out whether its conclusion on the facts is correct. The 
passage-in the judgment in that case on which stress has been laid by the learned 
advocate for the appellant is. to. be found at page 631 as follows :— . : i 

“ Tf the land was used: exclusively for-agricultural purposes, the assessing authority had to proceed: 
under section 81 (4) and if not, under section 81 (3). It had power to determine and determined the 
questicn of fact on the evidence and materials available and its conclusion was that the land in question 
was not used exclusively for agricultural purposes. It may be that a different view on the facts is 
possible. All that can be said for the respondents is-that the executive authority of the Municipal 
Council came to a wrong conclusion on a matter of fact which it'was within its competence to décide. 
If so, treir remedy was by way of an appeal to the Municipal Council. ‘The Civil Court cannot assume the 
powers of the assessing authority and investigate the facts afresh to find. out whether its conclusion 
on the facts is correct. If.on the facts found, assumed or admitted by the assessing authority, the 
assessment is found to have proceeded on an erroneous basis, the Civil Courts can step in and declare 
the invalidity of the assessment.on the ground that the provisions of the Act have not been in‘substan¢ée 
and effect, complied with. No statutory body can give itself power to impose a tax on citizens by 
an erroneous interpretation of the taxing provisions in the statute and if it does so, the aggrieved tax- 
payer has a right to get redress in the ordinary Courts. in the present case, however, I am of the 
opinion that the assessment cannot be assailed on this ground. ‘The error, if any, related to the 
appreciation of the materials available for arriving at a conclusion on a question of fact which the 
assessing authority had to determine in the course of making an assessment,” 

The distinction drawa in this passage between cases of an erroneous basis adopted. 
by the municipality and cases of an erroneous conclusion reached in regard to the 
existence of the right statutory basis on the facts found, assumed or admitted by the 
assessing authority is certainly prima facie in favour of the appellant’s contention, 
and the respondent on the basis of this passage read literally is confined only to. 
the remedy of an appeal to the Municipal Council under the Act and debarred of a 
suit in the ordinary courts. I am, however, with respect not prepared to accept’ 
‘this decision as correct if it should be taken as meaning that however arbitrary, 
capricious or perverse the assessment of the Municipality on the statutory basis. 
may be, the assessee mus: content himself with an appeal under the Act and cannot 
resort to a suit for relief. Section g of the Code of Civil Procedure provides that. 

“ The Court shall (subject to the provisions herein contained) have jurisdiction to try all suits. 
of a civil nature excepting suits of which their cognizance is either expressly or impliedly barred.” 
The question is whether iu respect of a suit of the kind with which we are concerned: 
in the present case there is any provision of law anywhere which operates as a bar 
thereto either expressly or impliedly. No bar derived from any other enactment 
has been suggested, and the only bar in the Act is what is gatherable from section: 
354 itself, which comes into being only where the provisions of the Act relating, 
to assessment have been, in substance and effect, complied with. The maintaina- 
bility of such a suit where there has been. no such compliance with the provisions. 
of the Act which is the necessary implication af the section cannot be treated as, 
whittled down or eviscerated by the mere existence of a right of appeal provision. 
in Schedule IV of the Act. While there is on the one hand, the rule in the schedule: 
which. confers on the assessee the right’ of appeal, we have on the other the plain: 
language of section 354 in the body of the Act itself which leaves no doubt but that. 
where the provisions of the Act have not been in substance and effect complied: 
with an assessment can well.be challenged by reason of a mistake in respect-of the 
amount assessed and that a suit can well be brought to recover any money collected. 
on the basis of such assessment. m | 


Reference is next made by the learned counsel for the appellant to a decision. 

in the Commissioner, Municipal Council, Vizagapatam..v. Siddeswara Devil, -also of a. 

* single Judge. - The facts there were that up to 1940 a'house and site of about g acres: 
had been assessed. as if the whole of the 4 acres was adjacent and appurtenant to. 
the house, that in 1940 however on the report of a. special officer some 3 acres out 
öf the 4 were excluded from tlie site held to be appurtenant to the house and were’ 
seperately taxed, and that when a suit to recover the tax in respect of this land was: 





I- COIMBATORE MUNICIPALITY 7. GOVINDAYYAR (Raghava Rao, J.). 191 


pality the remedy was by way of'an appeal to the Municipal Council and that the 
civil court had no jurisdiction, provided the provisions of the Act had been, in 
substance and effect complied:with. - It will be seen that so far the ruling does-not 
`: carry the learned counsel the. whole length required, because it lays down that the 
civil court has no jurisdiction oni the facts, provided the provisions of the Act have 
-been in substance and effect complied with. That is as much as to suggest that 
where they have not been in, substance and effect complied with, the civil court 
may well have jurisdiction. The ruling of the learned Judge proceeds further, to the 
effect that even if the site in question should have been held to be appurtenant to. 
the house, that is merely an error of fact in making the assessment which the munici- 
pality had the power to make. But then again the learned Judge proceeds to 
hedge in his decision in the winding up of the discussion by,the remark, b 
“a . and it seems to me clear that there has been no contravention of any express provisions 
of the Act and no mistaken view of the provisions of the Act. In this view it was not open to the 
lower Courts to go into the question whether the assessment was correct or not. 

If one is to regard the ruling—as I am not prepared to do—as going the whole 
length of laying down that in view of the existence of a right of appeal under the 
Schedule to the Act the remedy of a suit in cases of non-compliance by the munici- 
pality with the provisions of the Act in substance and in effect stands excluded, I must 
say that I consider this ruling to be erroneous like the ruling in Udipi Municipal 
Council v. Vasudevacharya!. 


. Stress has also been laid by the learned advocate for the appellant upon a case 
in Pattarant Purnachandra Mala Jamna Devi v. The President, Taluk Board, Chicacole*, 
referred to by Happell, J., in- The Commissioner, Municipal Council, Vizagapatam v: 
Siddeswara Devi’. In that case a suit was brought to recover the amount collected 
on the ground that the person practised a profession within the limits of the Taluk’ 
‘Board whereas in fact she had not done so. It was held that the Civil Court had 
no jurisdiction. That again is a decision of a single Judge (Jackson, F.) which; 
as the head-note bears, lays down that under section 228 (2) of the Madras Local 
Boards Act, where the provisions. requisite for the collection of the tax have been 
followed, and there is merely a mistake of fact committed bona fide by the assessing 
authority, the remedy of the aggrieved party is that provided by and confined to 
the statute, namely, an appeal to the Local-Board itself. In his judgment the learned 
Judge, it may be noticed points out : 

** If the Local Board substantially comply with these provisions no suit will Jie and whether it has 
complied is'a question óf fact.’ ‘This is clearly laid down in the leading Madras case, Municipal Council, 
Cocanada v. Standard Life Assurance Co." In the Municipal Council, Mangalore v. Codial Bail Press®, 


it was held that a Civil Court can intervene when the Municipality has deliberately acted upon 
a wrong basis:in.contravention of the clear provision of the Act. In that case it was not an isolated: 


mistake but a fundamental departure from the meaning of the statute.” 


ih e. A 2 n her x 
I consider that the test laid down by this decision for the civil. court's interference— 
namely, a fundmental departure from- the meaning of the statute—stands fulfilled 
in the present case. 


The true test that must be applied to cases of this description is in my opinion 
what the Privy Council have laid down in Secretary of State for India in Council .v.. 
‘Mask © Co.9 Lord Thankerton in delivering the judgment of the Board of the 
Judicial Committee in that case observes at page 614 : : 


.“ It'is settled law that the exclusion of the jurisdiction of the Civil Courts is not to be readily 
inferred, but that such exclusion must either be explicitly expressed or clearly implied. It is also 
well-settled that even if jurisdiction is so excluded, the civil Courts have jurisdiction to examine into 
cases where the provisions of the Act have not been complied with, or the statutory tribunal has not 


acted in conformity with the fundainental principles of judicial procedure." 


That case no doubt related to an altogether different. enactment, namely, the, Sea 
Customs -Act - (VILI-of. 1878)--ànd--in-particular-to-the - provisions. of. sections. 188. 


-ra Mig4g) e7M.L.J. 629. ` (Sa » at 218. : 

—2. .. (1928) 113.I.C..560.. . Je 5. (1903) 14 M.L.L 410 : LLL. R. 27 Mad. 547. 
3. (1948) 2. MLL.J. 111. 6, (1940) 2 M.L.J. 140 : L.R,,67 LA. 222- 
4.." (1900) to MLJ. 401: I.L.R. 24 Mad. 205. ^ I.L:R. Goi) Mad: 599 (B.O). “2-3 + 
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and 191 thereof. Whether in regard to cases under that Act. where the right of 
appeal provided for by the Act had been actually exercised by the ‘party aggrieved 
he would still be entitled to have recourse to a suit’ i$ a question on which ‘their 
Lordships do not express any final opinion. The circumstance that in the: case 
before me the right of appeal provided for by the Schedule IV to the Act was exer- 
cised is immaterial in view of my.interpretation of section 354 of the Act as yielding 
the plain result on its language that quite apart from the right of appeal a suit does 
lie where in fact the provisions of the Act have not been in substance and effect 
complied with. The principle laid down by Lord Thankerton in Secretary of State 
for India v. Mask & Co.1, which I have referred to above is in my opinion a principle 
of general application which must be held to govern the present case. Then, it is 
‘pointed out by the learned Lord at page 616 of the report, referring to a decision 
of Willes, J., in Wolverhampton New Waterworks Company v. Hawkesford?; that the 
question in such class of casés is whether the case falls under the third class stated 
by Willes, J., namely : E j pow des 
| “ Where the statute creates a liability nct existing at common law, and gives also a particular 
remedy for enforcingit..... With respect to that class it has always been held that the party 
must adopt. the form of remedy given by the statute." — ' - idi 
That makes no difference to the view I am taking, as it is perfectly clear to my mind 
on a scrutiny of section 354 of the Act that in additian to the right of appeal provided 
for by and in Schedule IV of the Act the right of suit stands saved in all.cases in 
which the provisions of the Act have not in substance and effect been complied with. 
After all; in the language of Varadachariar, J., in Kamaraja Pandiya Naicker v. The 
"Secretary of State in Council®, the appeal in.such a case is only to a body acting as part 
of the Executive machinery and not to an independent body acting as a special 
tribunal for settling a dispute between the taxpayer and the taxing authority. For 
this reason, the Full Bench ruling of this Court in Secretary of State for India in Council v. 
Allu Fagannadhan* too can. be of no assistance to the appellant. ON 


I am accordingly of opinion that the suit in this case was competent, and that 
this second appeal must fail with the costs of the respondent right through. — 


“+ No leave. ' : NE" bu oe, CE 
K.S. E ———— © ` _ . Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` .. 


‘Present :—Mnm. Justice GOVINDA MENON. - 





Puthiya Purayil Puthanpurayil Ussain ^. . ^. Petitioner ; 
Parayi Kunhiraman and others ^ 4 ^ ^ .. < Bespondzits. 5 


“Civil Procedure Code (V of 1908), Order 47, rule 1—Amendment of plaint and decrée—Order disallowing 
—Later order allowing amendment disregarding rule of res judicata—slggrieved party's remedy—Rerteww-or appeal. 


-- - A plaint and decree contained an erroneous description of the subject-matter -of the dispute 
in that for a fresh or new survey number an old survey number was put in and the petitioner herein 
. was one of the respondents in zn application by the’decree-holder to amend the plaint and decree. 
One application to amend was dismissed and another later one was allowed. On the application 
by the present petitioner (respondent) for review of the'order of amendment on the ground of an 
error of law in that the principle of res judicata had not been applied by the lower Court to the'appli- 
cation fór amendment. ' c t 


5 Held, that the proper procedure would be by way of an appeal and not by an application for review. 
The decision ignoring the application of principle of res judicata was not such an‘apparént error of 
Jaw for the lower Court to have been asked to review its own order; Ue : 


ev 


. ` Vekkatarayulu v. Rattamma, (1939) 1 M.L.J.: 120, distinguished. 4 Ẹ 3 
--1.--(1940) 2-M.L.].-140 : -L-R..675..1.À.-122-:- .— ... 9 (1934). 69 -M.L.J.-695 at.-7or.—-- an 
I.L.R. (1940) Mad. 599 (P.C.). k 4. (1941) 2 M.L.J. 47 : LL.R. (1941) Mad. 
.2. (1859) 6 C.B. (N.S.) 336.at 356:':141' 850 (B.B. 4 " locit EN 
_ E.R. 496. . E ken 


"9G R. P. No, 116,0f don ee ee, 24, Qctober;, F952. 
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, Petition under section 115 of Act V ofrrgo8; praying:that the High Court will 
be pleased to revise the order of the Court of the District Munsif, Kuthuparamba, 
dated 22nd August, 1949, in R:I.A. No. 645 of 1949 in O.S. No. 789 of 1944.” 


54. Achuthan.Nambiar for Petitioner. ; M 

- V. P. Gopalan Nambiar for Respondents. zi A 

The Court delivéred the following 

, #JUDGMENT,—ROlL.A. No. 3041 of 1947 was an application made by one of the 
parties in O.S. No. 789 of 1944 on the file of the Court of the District Munsif of 
Kuthuparamba for amendment of the plaint as well as the decree by scoring out the 
name of the desom and the old survey number and substituting in their place another 
desom and a fresh.survey number. That application was based on the allegation 


that there was a mistake made by the parties in the plaint. For some reason or . 


other R.I.A. No. 3041 of 1947 was dismissed without the amendment being allowed. 
Later on an application R.I.A. No. 645 of 1949 was made to amend the decree and 
plaint practically for the same reasons as had been alleged in the earlier petition. 
The District Munsif, on this application, allowed the amendment. The third. 

: defendant who was aggrieved by that amendment, instead of filing an appeal against 
that portion of the amended decree, applied to the lower Court by R.I.A. No. rog1 
of 1949 for a review of the order in R.I.A. No. 645 of 1949 on the ground that at 
the time when the order in R.I.A. No. 645 of 1949 was passed the learned District 
Munsif committed an error which was apparent on the face of the record because 
he should have taken into consideration the fact that since an earlier application 
for the same relief had been dismissed: another petition was not sustainable. “The 
ower Court has now held that the provision. of Order 47, rule. 1, Civil ‘Procedure. 
Code, have not been complied with in this application for the reason that there is no 
error apparent on the face of the record and that the proper course which the third’ 
defendant should have taken was to have filed an appeal against the amended 
decree. ` 


Mr. Achuthan Nambiar for the petitioner contends on the authority of Venkata- 
rayulu-v. Rattamma? that where a Court overlooks a provision of law and passes an 
„order, an application for review of that order would lie, even if the ground for review 
may, not he strictly one that is apparent on the face of the record, but is only an 
‘error of law. I do not think that decision can be applied to the facts of the present 
case. When the District Munsif passed the order in R.I.A.No. 645 of 1949, he 
was cognisant of the fact that already an application for amendment of the decree 
and plaint had been rejected by him. It may be that he should not have passed 
the order reviewing the order in R.I.A. No. 645 of 1949 following the principle of 
res judicata. But if a Court ignores or does not decide a case on the principle of 
res judicatagit cannot be stated that such an error is one apparent on the face of the 
record. ‘The proper procedure which the petitioner here should have had recourse . 
to was to have filed an appeal against the order in R.I.A. No. 645 of 1949 and con- 
tended in that appeal that the Court had no jurisdiction to amend the decree. 


I, therefore, dismiss the Civil Revision Petition but in the circumstances, without 
costs. . S . a . 
K.G. 7 Petition dismissed, ` 

Vul 


) 


1. (1939) 1 M.L.T. 120.] 
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IN THE-HIGH COURT OF: JUDIGLTURE AT MADRAS. 
PrzseNT:—Mm. Justice Ramaswami — 507 
C. V. Rajagopalachariar .- Appellant* 
. v. ds MS 
Rajegopalan dnd others * .. Respondents. . 


Execution—Setting aside Court sale—Application under sectizh #7 of the Coge of Civil Procedure by the 
legal representatives of the judgment-debtor—Plea of constructive res judicata— When, not availablit— Sale 
partially set aside—Claim by the auction purchaser for refund of presorfionate share of purchase money negatived. 


The plea of constructive res judicata is not available agains: the legal representatives of the judgment- 
debtor in the absence of any notice by reason of any of ths processual formalitiés laid down in the 
Code of Civil Procedure that a particular item of the property constituting -the subject-matter, of 
dispute was being sold as entirely being liable in execution |£ the decree. . 


In Court sales there is no guarantee of title and the Suyer must be aware. - The right of the 
uction purchaser to claim for recovery of the purchase money is confined only to cases where thére 
as been a total failure of consideration and not where th-re is a partical failure of consideration. 

“The auction purchaser cannot tack'on himself to the jucgment-debtors in an application under 
section 47 of the Code of Civil Procedure filed by them and 3e must file his own separate proceedings 
in the shape of a suit or other proceeding to agitate his claims for the refund of the purchase money. 


Macha Koundan v. Kottara Konndan, (1935). 69 M.1.J-750: I.L.R. 59 Mad. 202 (F.B.) and 
Naras ngi Vannachand Firm, Gunlur v. Narasayya, (1945) 1 MEL.J. 312: ILL.R. (1945) Mad. 789, 
referred to and followed. 

. Appeal against the Appellate Order, of the District Court of West Tanjore 
at Tanjore, dated 25th July, 1947 and made ir A.S. No. 358 of 1946 preferred 
against the order of the Court of the Subordinae Judge of ‘Tanjore in E.P. No. 
“59 cf 1943 in O.S. No. 4020 of 1942. - 


D. Ramaswami Aiyangar for Appellant. 


D. L. Narasimha Raju for the Government Pleader (P. Satyanarayana Raju) 
for 4th Respondent. ] 
` 'The Court delivered the following E 
JupGwzNT.—T'wo points are taken in the C.U.5.A., viz., that the lower Court 
should have held that the plea of the responden-s was barred by the principle of 
constructive res judicata and secondly, that in any event the appellant before me 
should be refunded the proportionate share of the purchase money (i.e., three- 
fourchs). 7 be, 
In my opinion, both the points taken are bcind to fail. Turning to the first 
point, what is the constructive res judicata pleaded? The argument runs that 
‘since the petitioners in the lower Court did not object at the settlement of the pro- 
' clamation of sale to the sale of this property as property Hable to be sold in execution 
.of the decree against the late Viswanatha Ayyar or advance the claim that no, sale 
could be validly held as far as their shares or interests (viz., three-fourths) we-e 
concerned, they are barred from agitating the macter any further under the rule of 
constructive res judicata.. In advancing this argument, it was overlooked that the 
petitioners in the lower Court had not any notice Ly reason of any of the processual 
formalities laid down in the Code of Civil Procedure that this particular item of 
property constituting the sukject-matter of the di-pute was being sold in execution 
Of the decree as entirely Hable in execution of the cecree against the late Viswanatha 
Ayyar. No draft, as pointed out by the learnec District Judge and Subordinate 
Judge of the proposed terms was served upon tie petitioners, nor did the notice 
contain any schedule describing the properties o be sold. Therefore, it is idle 
to contend that if they had ahy such infortpation at their disposal they should have 
put forward the objectians which have beén advenced now by them after being in 
possession of all the information. In other words, what happened in this case, 
was, as has been set out in Chidambaram Chetti v. Theivanai Ammal?, viz., that these 
respondents were told that a certain date had been fixed for settling the terms and 
“nothing more and therefore, it would be a vér- remarkable thing, if on receipt 
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“of such notice, it were to follów/ that if they did not attend. on that occasion, they. 
must be taken to have attended and raised' the question. whether or not the property 
was the property of the judginent-debtor. So, by ho stretch of imagination, can 
it be said that ts; respondents are barred aty the pim of constructive res judicata. 


iridis succ in the shape of ivsuit or other. ee ira to agitate the relief ' 


the wants. He cannot tack on himself to the judgment-debtors in this petition and 
‘scope of this petition. " Secondly. T ám- afraid even “if ‘he is likely to.agitate for it, 
“he is not likely to get the remedy’ he wants because it has. always been repeatedly 
„pointed out that in Court sales there-is-no guarantee of title and that. the buyer 
must be aware. It follows therefore that there may. þei“ lucky ” purchasers as 
-well as ** unlucky ? purchasers and to. which latter éategory the petitioner appears 
“to belong. In JVarasingi Vannachand Firm, Guntur v-Narasayya}, it was held by a 
Bench of this Court that the decision of the Full Benchitr Macha Koundan v. Kottara 
‘purchase. money is confined to cases: where there has been a total failure of consi- 
deration, that is, where the judgment-debtor's interest!in the property sold turned 
out to be nothing and that it does not enable the auction-purchser to file a suit for 
récovery of the purchase money where there is only a-partial failure of consideration, 
as where the judgment-debtor is found to be entitled only to a portion of the-pro- 
perty sold. So, this is precisely a cáse of this description because it has turned out 
that the judgment-debtor’s good title is only one-fourth'ánd that in regard to the 
three-fourths, the judgment-debtor had' no Hue to the. property: for the satisfaction 
of this debt. 


In the result, this C.M.S.A. is bound to fail and i is R dismissed ‘with costs 
ofthe Government Pleader (4th respondent). rd 
= V.P. s. Ka atop ME ———— oe Te Appel dismissed. 
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*preferred to the High Court- against the decree of the District-Court of East Tanjore 
‘at:Negapatam in O.S. No.21 of 1946, dated 10th April, 1950. - "oo 
T. S: Kuppuswanii Aijar for Petitioner, ' |. vs 
4... D., L. Narasimharaju for the Goyernment Pleader (P. Satyanarayana Raju) om 
"notice from Court. | . : SC . ot 
; The Court made the-following ; : X 
- + + ORDER.— This is a-reference under section 5 of Court-Fees Act. : Tlie facts 
leading up to this reference may be briefly stated. ‘The plaintiff brought an adrir is- 
stration suit against'her mother and her three sisters for partition of the plaint schedule 
-property into four shares and for delivery of separate possession ‘of her share and for 
‘rendition of accounts of other assets. and income from. the family property. : Fdr’ 
purpose of jurisdiction, the suit was valued at Rs. 10,000 and a fixed court-fee of 
‘Rs. 100 was paid under Article '17-B of Second Schedule of the Court-Fees Act. 
‘A preliminary decree was passed, and there was a direction for an enquiry into other 
assets and income from the family.’ A Commissioner was appointed for the purpose 
and on looking into the accounts, he found that the end defendant who was virtually 
in management of the estate was liable to pay. the plaintiff a sum of Rs. 3,152-8-9. 
Basing on.the Commissioner’s. report, the ‘District Judge gave a decree: inter alia 
for that sum against the 2nd defendant. The 2nd defendant filed an appeal against 
that judgment valuing'it under Article 1, Schedule I and paying an ad valorem ' 
court-fee on the sum of Rs. 3,152-8-9. : Realising that she made a mistake in thinking 
that the mattér is governed by Article 1, Schedule I of the Court-Fees Act and in 
paying a higher court-fee, the appellant has claimed a refund of the excess court-fee. 


o 


2. , According to the appellant, the appeal would fall for purposes of court-fée 
under. Article 17-B of 2nd Schedule and not under Article 1 of Schedule I of the 
Court-Fees Act and'as'she made a bona: fide mistake in paying a higher court-fee, the 
‘excess should be refunded to her. ` This. petition for refund is opposed by the Govern- 
ment:Pleader who contends that the original.court-fee paid is correct and that the 
matter cannot be brought under Article. 17-B of Schedule II. "Therefore the.point 
for. determination is, which of the two provisions of the Court-Fees Act, whether 
Article 1 of Schedule I or. Article. 17-B of Schedule II applies to this case. ' 


3. Before I proceed to examine the cases cited on either side, I will refer to- 
the relevant provisions of the Court-Fees Act, Article 1, Schedule I, provides 'that. 
in respect of the plaint or memorandum of appeal (not otherwise provided for in. 
this Act) an ad valorem court-fee mentioned in column 3 should be paid. First 
column of Article 17-B of 2nd Schedule runs thus : 4 

* Plaint or mémorandum of appeal in every suit where it is not possible to estimate at a money 
value the subject-matter in dispute and which is not otherwise provided for by this ActZ"- a 

‘4. The first question to be. answered is what is the provision of the Court 
Fees Act that is, applicable to an -administration suit. In Khaja Moideen v. 
Abdul, Gaffoor!, it was laid down that an administration suit for partition of the 
assets amongst the heirs of a deceased person and for accounts should be valued. 
under Article 17-B of 2nd Schedule of the Court-Fees Act. ' That wasa suit for 
the administration of the estate of a deceased Mahomedan woman, for division 
of the assets amongst the heirs and for accounts. One of the points for decision. 
was whether an administration suit should.be treated as a suit for accounts within 
the meaning of section 7 (iv) (b) of the Court-Fees Act or as one coming under Article, 
17-B. The learned Judge decided that the appropriate provision of the Court-Fees. 
Act was Article, 17-B and not section 7 (iv) (b) as, in his opinion, an administration, 
suit is not a suit for accounts. He agreed with the opinion expressed by Wads- 
worth, J., in Civil Miscellaneous Appeal No. 235 of 1938. ^ —  ., NN 
25270 75.0 Lexpress my respectful-accord with thexview taken by Horwill, J., in Khaja 
Moideen v: Abdul Gaffoor-and Wadsworth, J-; in CM. A: No7235 of 1938: As pointed 
out by: Wadsworth, J., èn administration suit by an heir ‘is not. merely a suit- for 
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‘ a 
-acéounts.- The'main relief in such a suit-is-one of division of the assets of the deceased’ 
“(both movable and- immovable) amongst the heirs...Such being the case, the 
proper provision for purposes of court-fee is Article 17-B.as-the subject-matter of the 
suit is incapable of valuation. es A es ou 
6.: The next point for consideration is whether’ the fact that the subject- 
matter of the appeal is an ascertained sum of money payable by the appellants makes 
any differénce so far. as the applicability of the Article 17-B is concerned. It is 
argued by Mr. Kuppuswami lyer for the appellant-petitioner that only a fixed 
'court-fee is payable under Article 17-B although wha: is attacked in the appeal is the 
direction to pay a fixed amount to the plaintiff;, On the other hand the stand taken 
by the Government Pleader is that Article 17-B ceases tó apply to an appeal the 
subject-matter of which is capable of valuation. According to him the subject- 
matter in dispute in appeal is not co-extensive witk that involved in the suit and 
hence, the appellant petitioner cannot invoke the provisions of Article 17-B. 


: 7." In support of the contention that an ad valorem court-fee has to be paid and 
not a fixed court-fee under Article 17-B of the Second Schedule he placed reliance : 
on a Full Bench decision of this Court in In re : Dhanucodi Nayakar and others!. That 
was a suit for accounts and a preliminary decree was passed for ascertaining accounts. 
In the final decree, the defendants were held liable to pay a certain amount to 
the. plaintiff. In the appeal by the defendant against-that judgment, he sought to 
value the relief claimed by him arbitrarily. It was held by the Full Bench that 
he could not do it because, section 7 (iv) (^) of the Court-Fees Act referred to the 
plaintiff who' could put his own value, and had nc application to the defendant. 
1 do not think that his case has any bearing on the question for decision before me. 
If it is conceded, that. the present case falls within the purview of section 7 (iv) (f£), 
then the decision cited will be applicable. . ` os : 

"8. -Another ruling cited by the Government Fleader is that of Mack, J., in 
Kadiyala Peravadhannulu v. Kadiyala Peravadhannulu?. The learned Judge expressed 
the opinion, following Jn re : Dhanukodi Nayakar and others! that in an appeal against 
a decree passed in a partition suit for payment of a specific sum, ad valorem court-fee 
has to be paid under-Article 1, Schedule I of the Court-fees Act on the subject- 
matter of the appeal. The learned Judge remarked that . - i : 

“ for fiscal purposes the liability of a manager of Hindu Joint family business to account to 


other members of the joint family cannot be differentiated from zn ordinary suit for account as between 
partners. | » ! 


-.g. The exact nature of the reliefs asked for is not clear from the report. So 
it is difficult to see how far the principle underlying it is applicable to these cases 
on hand and whether it contains a correct statement oflaw. If, however, what is 
meant by the observations extracted above is that there is no difference for fiscal 
purposes between. an ordinary. suit for accounts and a suit for partition and for an : 
account of'outstandings due to the joint family, having family business, I have to 
express my respectful dissent from it. The right cf a coparcener to demand an 
account, when it existed is an incident to the right of partition of the family pro- 
perties. The principle is the same even with regarc to the joint family business. 


IO. In this context the observations of Jwala Prasad, J., in Jyotibati Chau» . 
dhurain v. Lakshmeshwar Prasad Chaudhuri? are appcsite. to: 


** Ordiparily, therefore, there can be no ‘suit for accounts against a karta. He can be asked 
not to render an account as an agent on behalf of the other members, but only to disclose the properties ' 
including cash in his hands and that might necessitate lookirg into the accounts. A disclosure of 
property is not rendition of account, the word “ account ” in a suit for partition and accounts against 
a karta being used for convenience sake, and not in the legal sense to bring it within thc expression 
used in section 7 (iv) (f) of the Court-Fecs Act. Section 7 (iv) (f) applies to a suit for account. "The : 
testis: “ Can a junior member without claiming partition, brirg a suit for accounts against a karta? 
Xf he cannot, then the relief as to accounts becomes subsidiary to the principal relief of partition. 
Therefore it will not be correct to say that wherever there is a relief asking for accounts in the sense 
of disclosure as to.the existing. state of the family finances, the suit embraces two subject-matters. 
namely, a partition and àn.account. A suit for accounts imniphes'a liability to"accopnt.” — ^ 777777 
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iv II. The athe cases relied ‘on by the Goveninent Pleader as- s- supporting 
his y are Bala Venkatarama Chettiar v. Maruthamuthu Chetti and In re : -Porkodi Achi?. 


- In Bala Venkatarama. Chettiar v.- Maruthamuthu: Chetti? a suit was filed on a 
pionincey note executed by certain persons-as trustees, a decree-was passed against 
them personally and the aggrieved trustees filed an appeal against it.. ‘They wanted 
40 value the appeal under Article 17-B on the ground that they did-not question 
“the decree but were only seeking to avoid a personal liability. It was laid down by 
Venkataramana Rao, J., that Article 17-B was not applicable as the amount for which 
‘they were made liable, "was ascertained. I do not think this case has any bearing 
‘on’ the point for determination before me because the suit being for the recovery 
_ of a definite sum, it could not be said that it was not possible to estimate the subject- ` 

matter in dispute. Such a case cannot attract the provisions of Article 17-B.. There. 
fore. the contention that Article 17-B was applicable was rightly rejected in that 
case, if-I may say so with respect, by the learned Judge. 
19. In re: Porkodi Achi?, a sale by the mother was set aside, i in a suit by her 
' daughter as'an heir to the estate of her father, subject to her paying certain amount 
to the vendee which was found. to have been incurred by the mother for a binding 
purpose. ' In the appeal, the ‘plaintiff wanted to get rid of the direction for the 
payment of the money to the defendant and the appeal was valued under Article 
17-B of the Court-Fees Act. The appellant sought to pay a fixed court-fee of Rs. 10 
on the ground that the condition imposed was incapable of being estimated in 
. money value. "The learned judge, observed that the valuation of the condition 
was clearly determined by the amount payable and no other valuation was possible. 
That case cannot give any assistance in the determination of the question before 
me because: that ‘was not a suit attracting the provisions of Article 17-B ‘of the 
Second Schedule of the Court-Fees Act. 

. 14. I will now refer to the decisions cited by Mr. Kuppuswami lyer for the 
position that an appeal arising out ofa suit falling under Article 17-B is governed by 
the same provision, although the subject-matter i in dispute in the. appeal i isa definite 
sum. 

15. In Veluchami Pillai v. Sankaralingam Pillai?, one of the parties in a Aerator 
suit was directed to pay a certain amount to the plaintiff towards equalisation of the 
‘shares in a final ‘decree proceedings. ` The question arose whether the. -appeal 
against that decree was to be valued under Article 17-B of Second Schedule ór- 
under Article 1 of Schedule I of the Court-Fees Act. The learned Judge relying 
upon the ruling ‘of the Calcutta -High' Court in Jyoti Prasad Singha Deo v. Jogendra 
Ram Rayt and:a decision of the Patna High Court in Fyotibati Chaudhurain v. Laksh- 
meshwar Prasad Chauduri®, to which I have already alluded, decided that the matter 
should be treated as wholly incapable of valuation and therefore coming within the 
meaning of Article 17-B of Second Schedule of the Court-Fees Act. 

: 16. In Jyoti Prasad Singha Deo v. Jogendra Ram Rayi, in the orisinal final 
decree granted by the Court, there was a direction for payment of costs aggregating 
to Rs. 1,573 to the successful party. Subsequently, this direction was deleted. 
The plaintiff preferred an appeal claiming the sum which was originally granted 
to him by way of costs. "The question was whether the ad valorem court-fee was 
required to be paid under Article 1 of Schedule I or whether it was sufficient to 
pay a fixed court-fee under Article 17-B of the Second Schedule. In desig with 
"that question, the learned Judge observed that 
'' + * It does not matter whether the groundcof attack is with reference to the allotment of specific 
portion of immovable or movable property or the ground of attack is the question of coss? . 

He also proceeded on ‘the assumption that when owelty was directed to be paid 
to, one of the parties the party aggrieved was entitled to prefer an appeal valuing 
‘it as in a partition suit and that there was no difference in principlé between that, 
and a case where the appeal was'directed against the order on the question of costs. 
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! 17-2 In- Jyotibati Chaudhurain v. Lakshmeshwar Prasad Chaudhuri}, there was a suit 
for partition, which resulted in a decree inter alia for a specific sum of Rs. 60,426: 
in-favour of the plaintiff against the manager of the joint family. The aggrieved 
manager preferred an appeal against that decree. The point having arisen as to 
the correct provision of the Court-Fees Act applicable, it was decided, that the. 
court-fee was payable under Article 17-B. In my ‘opinion, the principle adum- 
brated in these cases is a sound one and I express my respectful agreement with it. 


* 18. Although i in all these three cases, the decrees which were àttacked in the 
appeals were passed in partition actions, the principle is the same and applies to 
an administrative suit like the present one. In my opinion if a suit is to bé valued 
for purposes of court-fees under Article 17-B, the appeal arising out of itis also 
governed by the same provision of the Court-Fees Act. 


| 19. In this context, the expressions used in Ardücle: 17-B should be borne in 
mind, namely, 

“ Plaint or memorandum of appeal in every suit where it is not pcssible to estimate at a money ' 
value the subject-matter in dispute." 
The construction to be placed on this clause depends on the duieson whether the 
expression 


se In “every suit, where it is not possible to estimate at a morey value,” 


governs only the plaint, or the memorandum of appeal as well. If it governs 
memorandum of appeal also, then although the subject-matter of the memorandum 
of appeal is capable of valuation, still iz falls within the purview of that article, 
bécause the memorandum of appeal is in the suit in which it is not possible to estimate 
at a money value the subject-matter in dispute. A plain reading of the clause 
inclines me to the view that the clause governs both the words “ suits ” “and memo- 
randum of appeal ? preceding it. 


20. What emerges from the above discusion $ is that an. sinner suit 
for division of the assets of a deceased person amongst his heirs should be valued 
under Article 17-B of Second Schedule of the Court-Fees Act and in an appeal 
arising out of such a suit, court-fee need not be computed on an ad valorem basis 
under Article 1 of Schedule I of the Court-Fees Act es it is also governed by Article 
17-B of Second Schedule. 


:21. It follows that it was not necessary to pay the ad valorem court-fee on the 
sum aggregating to Rs. 3,152-0-9 and a fixed court-fee under Article 17-B would 
have been sufficient. The appellant is therefore entitled to a refund of the excess 
amount of court-fee paid by her. 


" 92, Consequently the office is directed to issue the necessary certificate. The 
reference is answered accordingly. ` 


. 23, Asan indulgence is granted to the petitioner in directing the refund of the 
court-fees, she will pay the costs of the Government Pleader which I fix at Rs. 30. 


V.P.S. c . . Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. z 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


Baseini alias Chintamani ‘ue Petitioner. 


Madras District Police Act, (XXIV of 1859), section 47—Applicasili to the City of Madras—" Charge ™ 
— Meaning. 


Since 1st September, 1867, when Madras Act VIII of 1867 came into force, the District Police 
Act XXIV of 1859 is in force in the City of Madras. Section 47 of that Act is applicable to the City. 
Section 16 of the City Police Act does not take away the right under the Madras District Police Act. 

Section 47 of the District Police Act creates an offence in respect of not only allegations made against 
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the public officer, but also for assaulting or resisting any police officer in the execution of his duty- 
and for aiding or inciting any other person so as to assault or resist any police officer. tee 
‘There is no identity of meaning between section 47 of the Madras District Police Act-and section . 
211 of the Indian Penal Code, with regard to the word ‘‘ charge "' in the two sections. | It need not 
. be of an offence as under the Penal Code. ‘False and frivolous allegations against a constable will’ 
amount to “ charges ” under section'47 of the District PoliceAct and a person making such “ charges 
is liable to be convicted even if it is iri the City of Madras. P PA 
' Petition under sections 435tand 439, Criminal Procedure Code, 1898, pra Ang 
that the High Court will be pleased to revise the order of the ‘Court of. the'4th 
Presidency Magistrate, G.T.,. Madras, dated 27th November, 1951,in C,Q. No.. 
4722 of 1951. ' V Ine UA jo 
~ 4. A. S, Mustapa for Petitioner. Pte ET S 
- , The State Prosecutor (S. Govind Swaminathan) for the State. 
‘ The Court made the following | f 


ORDER.—The petitioner in this case has been convicted by the Fourth Presidency ` ~ 
Magistrate foran offence under section 47 of the Madras District Police Act: 
(XXIV of 1859) and sentenced to a fine.of Rs. 30 in default to three weeks’ rigorous. 
imprisonment. l ' 

The facts of the case may be briefly stated as follows: The petitioner sent a 
petition, Exhibit P-1, dated 28th May, 1951 to the Inspector-General of Police: 
alleging therein that P.C. 2144.0f B-2 station was troubling her daily asking for a 
mamool of Rs. 10 that he was ‘inducing her to.run a brothel and that he was taking 
bribes. The petition was forwarded to the Sub-Inspector of B-2 station for enquiry. 
P.W. 2, the Sub-Inspector of B-2 station inquired into the matter and sent a report 
that the allegations are false and that' they were made with a view to remove the 
police surveillance on her. Thereupon this complaint was laid in Court against 
the accused for an offence under section 47 of the Madras District Police Act.. 
Both in the enquiry by the Sub-Inspector and befare the court beyond her statement 
no other evidence was let in in support of her allegations in ‘the petition. 
In the enquiry before the Sub-Inspector a witness was cited, who did not 
speak to anything more than that the police constable concerned used to come often- 
to the'house of the petitioner and question her in an authoritative manner. In the ; 
court the witnesses cited by her spoke to the fact that they saw the constable one day. 
coming and talking to the accused. The prosecution examined P.C. 2 144 in support 
of its case that the allegations made against him are false. He stated in his evidence 
that he had taken action against the petitioner under section 4 (1) of the Madras 
Prohibition Act and her brother Mari was also charged by him under section 75: 
of the City Police Act and that he had also taken action against the accused under 
section-75 of the City Police Act in respect of girls kept by her in her house, whóm 
he arrested. He also stated that on account of his taking action against her, her 
brother and the girls kept by her, she has sent this petition against him. The- 
Sub-Inspector who made the enquiry was also examined by the prosecution and he: 
filed a report which was submitted to the Commissioner of Police. 'The Magistrate 
believed the evidence of the constable, P.W. 2 and as the allegations in the petition, 
Ex. P-1 were not substantiated by the accused the Magistrate came to the conclu- 
sion very rightly in my opinion that the allegations contained in Ex. P-1 are false - 
and that they were maliciously made by the accused. The petitioner was therefore 
convicted under the aforesaid section. í 


a 


ry 


In revision two points of!law were canvassed before me : (1) Sec. 47 is a pro- ` 
vision in the Madras District Police Act and it is not applicable to the City as a ^ 
separate City. Police Act governs.the conduct of the police officers in the City, and 
therefore section 47 cannot be.invoked in respect of the allegations made against 
the City constable ; and (2) As under section 6 of the Police. (Madras City) Act 
any- police officer appointed under-the-provisionsof Act- XXIV-of 1859 (Madras 
District Police Act), if employed in the City, shall have the same duties, powers-and 
privileges as police officers under the Police (Matiras.City) Act, and as section 47 
, confers a privilege only on a constableemployed in the district and: that this privilege is 
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not conferred on a city constable by:the Police (Madras City) Act; this section 47, 
cannot apply in ‘respect of a city Constable in: the ‘absence of a similar provision 
, in the:Police (Madras City) Act. So far as the first point is concerned, it must. not 
be ‘forgotten that the Madras District Police Act is a Central Act passed in 
1859 for. the better regulation of the police within the territories subject to the 
presidency of the Fort. St. George. - Under section 55 of the Act, it can be made. 
applicable to any or.every district by a notification: of the Provincial Government 
published in the official Gazette. By section 2 of the Madras Act VIII of 1867, 
the provisions of Act XXIV of 1859 (Madras District Police Act) have béen made 
-applicable to the persons, who at that time belonged to or would thereafter.belong: 
to the town police. By virtue of this provision, since 1st September, 1867, when 
the Madras Act VIII of 1867 came into force, the District Police Act (Act XXIV of 
1859) is in force in the City of Madras. "This is further clear from another Act 
-of the Central Legislature, viz., Act XV of 1874. That is an act for declaring the 
local extent of certain enactments and for other purposes. Section 4 of the above 
Act is as follows : i 
“ The enactments mentioned in the Second Schedule hereto annexed are now in force throughout 
‘the whole ofthe territories now subject to the Government of the Governor of Fort. St. George in 
‘Council; except the scheduled district subject to such Government.” . : 
Act XXIV of 1859 is one of the Acts referred to in the Second Schedule (vide page 
:257 of. Vol. II, of the Unrepealed Central Act, znd Edn.) Apart fromthe Madras 
Act VIII of 1867, the Central Act XV of 1874 makes it clear thai this Madras 
District Police. Act is applicable to the police in the City of Madras. This covers 
practically the second point also, though I will deal with it separately. — "pos 


` As regards the second point about section 16 of the City. Police Act, I do not 
sée how it takes. away the right. under the Madras District Police Act, which as: 
‘stated already is applicable to the police in the City of Madras. Section 47 creates’ 
‘an offence in respect of not only allegations made against, the police officer, but: 
Also for assaulting or resisting any police officer in the execution of his duty and for 
‘aiding or inciting any other person so to assault or resist any police officer. This. 
- has.nothing to do with the privileges of a constable in the City. | Even if it is con- 
‘sidered as a privilege, I do not see how it can make.any difference as the Madras: 
District Police Act applies to the City also. There-is therefore no substance in 
either of the two points raised by thé learned advocate for the petitioner. . 
.:. The only other question is whether the petitioner can be'said to have preférred. 
a false or frivolous charge against P.C. 2414: ` I have already held that the learned 
Magistrate was justified in coming to the conclusion that the allegations, made are, 
-false and were maliciously made." The question is whether it is a chargé against 
à police officer. . ^ "NN ' ae 
The:word “ charge " is not defined either in the Act or in the Code of Criminal ` 
Procedure. ‘The ordinary meaning given to it in Wharton's Law Lexicon is‘“ to 
prefer an accusation against any one." What exactly is, meant by “ charge ” has 
been considered by two decisions of this Court in connection with. its meaning in: 
section 211, Indian Penal Code. ‘The two decisions are Rayan Kutti v. Emperor, and 
The ‘Sessions. Fudge, Tinnevelly Dibisióti v. Sivan Chetti*. It has also been, considered, 
by ‘the Calcutta, High Court; in Abdul Hakim Khan Choudhuri v. Emperor?. . Both 
Rayan Kutti v. Emperor! and’ Abdul Hakim Khan Choudhuri v. Emperor? have been 
considered by King, J., in Kotha Achayya Setti v. Emperor*. As already stated ‘thé 
three decisions in Rayan Kutti-v.Emperor1, Sessions. Judge, Tinnevelly Division v. Sivan ' 
Chetti? and Abdul Hakim Khan Choudhuri v: Emperor? referred: to.by me deal only with 
the, meaning .of the word. in section 211, Indian:Penal Code. But Kotha -Achayya - 
Setti- v., Emperor4; deals" with the meaning of the word in section 47 of the Madras 
District Police Act. . I must say that in section 211, Indian Penal Code, the charge 
must-be- one .against-any- person--with--having- committed an-offenee. - “The- sense 
1.5 (1963) LL.R. 26 Mad. 640. 3.- (1931) TLR. 58 Cal. gg 507 + 
2« -441909)>LL.R. :32: Mad. 258. 4. (1937) 2 M.I4.:445. ^ - TEN NE 


142 ' THÉ MADRAS' LAW JOURNAL REPORTS, ' [1953 


therefore in which the word is used in ‘ection 21 1, Indian Penal Code, is different 
'from that in which it is used in section 47, Madras District Policé:'Act. I entirely 
agree with King, J., that there is no identity of meaning between section 47 of thé 
Madras District Police Act and section 21 1, Indian Penal Code, with regard, to the 
‘word “charge” in the two sections. The rulings therefore in Rayan Kutti v. Emperor, 

Sessions Fudge, Tinnevelly Division v. Sivan Chetti? and Abdul Hakim. Khan Chowdhuri v. 
“Emperor? will not apply to a case under section 47 of the Madras District Police Act. 

‘I would therefore hold that the allegations by the petitioner against P.C. $144 
amount to a false and frivolous charge against him and that they were made mali- 
ciously. The lower Court is justified in convicting the petitioner for an offence 
under section 47 of the Madras District Police Act and the sentence-is not excessive. 
This petition is therefore dismissed. . 


“K.S. ————— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE GoviNDA Menon AND Mm. JusricE BASHEER AHMED 
SAYEED. 


Muthuraman Chettiar and another .. Appellants in A. A. O. of 1952 
(sought to be preferred to the High Court).* 


Arbitration Act (X of 1940), section 39 (1)—Order of single Judge of High Court superseding a reference 
to arbitration and directing the suit to be tried —If open to appeal. 

Civil Procedure Code (V of 1908), section 11 Oe of single Fudge of High Court under—Not appealable 
ta a bench. ] 

Thé Judge sitting for hearing revision petitions is not a different Court from a Division. Bench 
hearing appeals. All the Judges constitute members of the same Court and both are. parts of the 
same institution. Section 39 (1) of the Arbitration Act contemplates two different Courts, viz., a 
Court which supersedes the arbitration and a different Court which is authorised by law to hear 
appeals from the original decrees of the Court passing the order. As the Courts are the same no 
appeal lies as the requirements of section 39 (1) have not been satisfied. Clause 15 of the Letters 
Patent definitely says that an order passed under section 115 of the Civil Procedure Code by a single, 
Judge of the High Court is not appealable to a Bench. 


Accordingly, no appeal lies against an order passed by a single Judge of the High Court under 
section 115 of the Civil Procedure Code whereby a reference to an arbitration has been superseded 
and. the suit is directed to be tried. 

S. R. 38068 of. 1952 sought to be preferred to the High Court against the 
order of the Honourable Mr. Justice Raghava Rao dated 29th July, rg52, and 
made in C. R. P. No. 2037 of 1951, preferred against the order of the Court of 
the Subordinate Judge of Pudukottai, dated 19th November, 1951, and made in 
I. A. No. 1298 of 1951, in O. S. No. 113 of 1946. 


R. Viswanathan and S. Gopalaratnam for proposed appellants. 
The Government Pleader (P. Satyanarayana Raju) on notice from Court. 


The Order of the Court was made by 


Govinda Menon, 7.—A question has been referred to us as to whether an 
appeal lies against an order passed by a single Judge of this Court under section 
115 of the Civil Procedure Code whereby a reference to an arbitration has been 
superseded and the suit is directed to be tried. Since the respondent was unrepre- 
sentéd at this stage, we gave notice to the learned Government pleader who has 
been heard on the question of maintainability. 


s 


There was a suit for partition in which a reference to arbitration was made: 
There were three arbitrators, one of whom was nominated by the plaintiff and 
another by the defendant. After some time when the proceedings were stagnating; 
the defendant filed an application that since the arbitrator nominated by the 
plaintiff was not. functioning. and. was non-co-oprating with the other arbitrators, 





itiga. b. Ro e “Mads 640.-—-—— ig LL. R- Gale M 
2. (1909) LL.R. 32 Mad. 258.. ` p e gar P 39 ES 


* S.R. 38068 of.1952. | © 0e 5o : zi 30th dob 1952; 
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the/Court may be pleased to remove him ànd appoint another in his stead. The: 
plaintiff also filed an application, but. the prayer was that the arbitration should. 
be'superseded and the suit should be tried on the merits. The learned Subordinate. 
Judge, dismissed the plaintiff’s application for superseding the arbitration and. 
allowed the defendant's application for the nomination of a new arbitrator. Two: 
revisions were filed to this Court under section 115 of the Civil Procedure Code: 
by the plaintiff, one against the order dismissing his application and the other 
against the order nominating a new arbitrator. Both of them were heard together. 
by our learned brother Raghava Rao, J., who by z common order allowed the: 
revision against the order dismissing the application to supersede the arbitration 
and also allowed the revision against the order by which a new arbitrator.was 
to be nominated. The result of the allowance of these two revision petitions was 
that the arbitration was superseded and ihe suit was directed to be tried on the 
merits. The présent attempt is by the defendant to file an appeal against the: 
order of Raghava Rao, J. The office has taken the objection that an appeal is not- 
maintainable and the matter has come before-us for arguments. 


Mr. R. Viswanathan for the proposed appellant relies upon section 39 (1) (i) 
of the Indian Arbitration Act and contends that since the arbitration has been. 
superseded for the first time by this Court, an appeal will lie under that clause. 
He invited our attention to a decision in Munisami AMudaliar v. Rajaratnam Pillait, 
in which a Full Bench of this Court held that an oraer of sanction to prosecute a 
party for giving false evidence passed by a Judge sitting on the Original side of this 
High Court is appealable to a Division Bench under the provisions of section 195 
of the Criminal Procedure Code. The unamended section 195 (6) was to the 
following effect : 


“ Any sanction given or refused under this section may be -evoked or granted by any authority 
to which the authority giving or refusing it is subordinate.” 


Then, sub-section (7) stated as follows :— 


< ** For the purposes of this section every Court shall be deemed subordinate only to the Court 
to which appeals from the former court ordinarily lie." 

On a construction of these two sub-sections, the Full Bench held that an appeal 
lay to the Division Bench hearing appeals from a sigle Judge on the Original 
side of the High Court, from an order granting sanction. On the analogy of this 
decision, the learned counsel contends that a Division Bench on the Appellate 
side is a, Court authorised by law to hear appeals from original decrees of the Court 
passing the order. What is urged is that supposing on the original side of this 
Court an order superseding arbitration is passed, then under section 39 (1) an. 
appeal will lie to this Court itself which will be heard on the Appellate Side by a 
Division Bench. 


“The difficulty -in accepting this contention is that when the learned Judge 
heard the two revisions before him he was exercising a power conferred upon him 
under section 115 of the Civil Procedure Code as is made clear by section 41 (a) 
of the Arbitration Act which is to the effect that : i 


“the provisions ‘of the Code of Civil Procedure, 1908, shall apply to all proceedings before the- 
Court, and to all appeals under this Act." 


In Gauri Shankar Bhargava v. Jagat Narain Shahgal?, a single Judge in considering 
the nature of the powers exercised in revision expressed the view that as a ‘ decree ” 
as defined in section 2 of the Civil Procedure Code means the formal expression 
of an adjudication which, so far as regards ‘the Court expressing it, conclusively 
determines the rights of the parties with regard to all or any of, the matters - in ` 
controversy in the suit an order passed: in revision "undoubtedly. c comes within this, 
definition. It is not necessary for us to rely ‘on this’ decision for the proposition 
that ‘the powers “of revision-are-those exercised -in-the-ppellate-Jurisdiction:—-Secs 
tion 115 makes it clear that a power of revisión can: cnly.be exercised by the High 
* 


1..(1922):43 M.L.]. 375 : LL.R. 45 Mad. 928 (F.B.). — 2. (1933) LL. R. 56 All. 668, « 
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“Court when no appeal’ is provided to it, in its Appellate Jurisdiction.” - We, therefore; ` 
-are of opinion that when. Raghava Rao, J., superseded the arbitration, he was, 
functioning as. an appellate.Court and when he functions as an appellate Court: 
there is a prohibition that no second appeal shall lie from an order passed by him, 
under section 39 (2).of the Arbitration Act. ‘This is concluded so far as this Court. 
is concerned by the decision in Radhakrishnamurthy v. Ethirajulu Chetty :and Co.,1. 
which view has found acceptance in Madhavadas v. Vithaldas?, and R. Wright.and 
Partner, Ltd. v. Governor-General in Council?. If in an appeal an order is passed supers - 
seding an arbitration and no second appeal can lie from such an order, we fail to 
see how there can be an appeal against an order passed in revision. Clause 15 of : 
the Letters Patent definitely says that an order passed under section 11 5 by a 
¿single Judge of the High Court is not appealable to a Bench. ~. mE 


Even on the wording of section 39 (1), in our opinion, there can be no anai 
"The Judge sitting for hearing revision petitions is not a different Court from a. 
Division Bench hearing appeals. All the Judges constitute members of the same ` 
"Court and both are parts of one and the same institution. It cannot be said. 
that'a Judge sitting on the appellate side singly is a Court different from a Division 
Bench: Section 39 (1) contemplates two different Courts, viz., a Court which, 
supersedes the arbitration and a different Court which is authorised by law to hear 
appegls from the original decrees of the Court passing the order. Since there is no. 
duality of Courts in this case, we cannot say that there can be any application 
of section 39 (1) on the facts of the present case. Mr. Viswanathan was asked the 
-question as to what would be the result if a Division Bench for the, first time hears. 
a kevision under section 115 and supersedes an arbitration in which.case would it, 
be that an appéal can lie from a Division Bench to:a Full Bench under section 39 (1)? 
“The learned Counsel is compelled to answer that since there is no other Court, 
-an appéal would not lié except.to the Supreme Court. . In the view which we take, 
that the Courts are one and the same, no appeal lies. The requirements of sec-, 
tion 39 (1) have not been satisfied and the papers will be jepumed to the proposed 
appelant. > ~- bot 4 


oue S. eu ENG : Papers. V nad 
DIN THE HIGH COURT OF JUDICA ATURE AT ‘MADRAS. sod xu 
, PRESÈNT +—MR. Justice SOMASUNDARAM, vy 


D. ‘Panidurangan’ and another : c  Appellants*: 


Penal Code (XLV of 1860), ‘section 292—" | Obscene "—Test—Prosioution under’ section 292—1f evasion 
of Press (Objectionable Matters) Act (LVI of 1951).. ; 


‘It is a question of fact in each case whether a particular book falls within ‘he meaning of the 
"word “ obscene ” in section 292 of the Indian Penal Code. “Obscene” means “offensive to chastity 
-ar modesty "; expressing or /presenting - to the mind or view something that delicacy, purity, and 
~ -decency forbid to be expressed ; impure ‘“ expressing or suggesting unchaste asd lustful pm impure; 
‘indecent, lewd. id : 


cies ka MM 
A prosecution under section 292 of the Indian Penal Code does not in'any way amount, to an 
-evasion of the provisions of the Press (Objectionable Matters) Act (LVI of r951). 


` The object of Act LVI of 195i is only to provide against printing and publication: of objectionabl 
matter and not to punish where there has been publication or printing. That Act does not in any 
way repeal any provision of the Penal Code and is nó bar to the prosecution for an offence under 
-section 292, Indian Penal Code. The printer cannot, be convicted in the absence of .proof that, the 
book was printed by him. When a prosecution does riot make out a case against an accused, no 
question shall be put to the accused under section 942; Criminal Procedure Code; and aiya ewe 
Dat he might give cannot be used ‘to-fill i up the gaps in the prosecution casé. E 


. Appeal against the order of. the Court of the Chief Presidency Magistráte of 
E in C. C. ‘No, 2929. ‘of 1952. - 


Pod D 





Jugis) 1 ML). sg LLR. (1945) Madi. Bom. 229. Cecon T 

Pu [ 19) 3. LER. t. (1948) | 2 Cal, a65. | 

OnE eR (1952) Bom 570: "ATR 1658 7 7 à j A quy cau 
* Girl. ‘App. Nos;/276 and.3]7 of roga > 23-25 20 C LO C oth. ‘Névembet 1952. . 


, i . 


i]. ` PANDURANGAN, In re (Somasundaram, J.). . 145’ 
PLS. Janakiram Sor. 1st Accused. p. oe lo "OPE 2 f uas ug 
"V. S. Chandfasekharan fo nid Accused. — | d E 


A. C. Muthanna for the State Prosecutor for the State. 


The Court delivered the following ; I M bl we. 
Jupement.—The two appellants were tried and convicted by the Chief 


Presidency Magistrate for an, offence under section 292, Indian Penal Code and . 


‘sentenced each to three months’ rigorous imprisonment and a fine of Rs. 1,000. 


The second accused in the case is the keeper of à Press called “Sri Andal 
Press.” This is situated in 175, Lloyds Road, Royapettah. The first accused 
is the printer arid publisher of a book called ** Kama Leelai.”” The book contains 
.' Pictures of various postures of sexual intercourse with ah explanatory note on the 
opposite page. It is clear from Ex. P-5 filed in, the. case that the first accused 
printed as many as 700 copies of the book. The two ledgers Exs. P-2 and P-3 
' seized by the police show the number of books sold by the: first accused.. It is. 
clear therefore from these two documents that, the first accused has printed and . 
published these books for the purpose of sale. ` In fact, this is not seriously disputed, 
though it is stated that the sale was‘intended only for adults; Even so these books 
were undoubtedly printed and published for sale. T. o p 


` The prosecution case is that these are obscene books and therefore fall within 
ihe mischief of section 292, Indian Penal Code. "The learned Chief Presidency 
Magistrate after referring to the various decisions cited before him has in a well- 
considered judgment held that they are obscene. The main question therefore 
in the appeal is whether these books are obscene within the meaning of the term 
in section 292, Indian Penal Code. 


The word “obscene ” is not defined in the Code. The natural and ordi- 
‘nary meaning of the term as given by the dictionaries is this : ; T EE i 
Webster’s New International Dictionary : : 


c Obscene i Offensive to chastity or modesty ; expressing or presenting to the mind or view 
something that delicacy, purity and decency forbid to be expressed ; impure, as obscene language, 
-obscene pictures.” . h : 7 


Oxford New English Dictionary : 


* Obscene: Offensive to modesty or decency ; expressing or suggesting" unchaste ‘and lustful 3 


ddeas; impure, indecent, lewd.” 


It is therefore a question of fact in each case whether a particular book falls. 


within the meaning of this. word. In this case a perusal of the book will convince ' 


anyone that it falls within the meaning given above. The book therefóre is obscene 
.-and the offence is clearly made out. "H i 


. It is contended by the learned counsel for the appellant that this is a matter, 
which falls more within the scope of Act LVI of 1951 (The Press Objectionable 
Matter. Act, 1951), anda proceeding against the appellant for an offence under 
section 292, Indian Penal Code, really amounts to an evasion of the provisions of” 
that Act.. The provisions in the above Act regarding the publication of books . 
which contains any objectionable matter and which as per section 3 (6) of the’ 
Act include publications which are grossly indecent or obscene are contained in. 
section 11 and it only deals with the forfeiture of those books to. the Government. 
There is nowhere in that Act anything to indicate that section 292, Indian Penal' 
‘Code, is either abrogated or superseded. In my view the prosecution of the appel- 

` lants for an offence under section 292, Indian Penal Code, does not in any way- 
amount to evading the provisions of Act LVI of 1951. 


It is next contended that there are-several such books which are published’ 
and which are under circulation and those publishezs have not been prosecuted., 
In support of that, eertain exhibits have been filed by the defence advocate. The 
fact that other publishers of similar publications have not been prosecuted does 
not mean that the*book in question does not fall within the scope of section 292, 

19 i : ; s 
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` Indian Penal Code. We are concerned here 'only with the questiori, whether this. . 
book is an obscene publication within the meaning of the term under. section 292, . 
Indian Penal Code. The argument of the learned counsel in my opinion is without : 
force. ne SE ME un Br RS 


. It is further contended that by this prosecution the accused must have been ~ 
deptived of their rights to have the matter decided by a jury in accordance with. 
the provisions of Act LVI of 1951. ‘That Act is intended mainly to provide against ' 

' the printing and publication of objectionable matter. Tts object is to prevent 
and not to punish. As already. stated that Act does not in any way repeal any 
of the provisions in the Indian Penal Code. Act LVI of 1951 is. no bar to the: 
prosecution for an offence under section 292, Indian Penal Code. The contentions. 
in my opinion of the learned counsel fail. : 1 La MEC 

_ But so far as'the second accused is concerned, there is no proof that these , books. 
were printed in his press except what is printed on the-books as to where they are”. 
printed. The presumption which, applies, under section 7 of Act XXV of 867. . 

. to the printer and publisher does not apply to the keeper of a press... Apart from." 

__ Ex, Per, the presumption under section 7 of the Act XXV of 1867 makes it clear’ . 

» that the first accused is the printer and publisher of these books. ' There is no such . ` 
presumption against the keeper of a press. No evidence has been-let,in that this. 
was printed in this press. It is true that the second accused admits in his statement ' 


that he was the keeper of the press and that at the time when the copies of the, , 
book in question were printed, he was out of Madras. He also admits that they: 
were printed in his press for sale. It is a' well-recognised principle that when. 

' tlie prosecution does not make out a case against an accused, no question shall 
-be put to the accused under section 342, Griminai Procedure Code.and any answer: 
that he might give cannot be used to fill up the gaps in the prosecution case., The 
case: therefore against the-second accused that he was the keeper of the press in 


which this book was printed lias not been-proved and the conviction and sentence 


of the second accused are set aside and he is acquitted. The fine if ‘paid will be 
refunded. , . | DEDE ; Bs 
„> So far as the first accused is concerned; I have already pointed out that there 
is a presumption under section 7 of Act XXV of 1867, and there is also Ex.’ P-5, | 
. which clearly shows that he was the printer and publisher. I have already held 
that the book is en obscene one within the. meaning of the term in section 292, 
Indian Penal Code. His guilt is therefore established beyond all doubt. I 
therefor confirm ‘his conviction, As. regards the sentence, the learned Chief 
. Presidency Magistrate observés: ^. ` u : 
| “ The accusedshow no signs of repentance and are bent upon printing, and selling pornographic 


i. CF 


publication: ...... «ses ’ 
' Even so in view of the undertaking ‘given by the learned advocate for the accused ' 
that he shall not print any more copies extra I think that the: ends of justice will be 
met by sentencing him to the period undergone: and a fine of Rs. 500, in default 
2 weeks” rigorous imprisonment. ~> : 00s 4 (7 ‘ 


With these modifications the appeal of the first accused ‘is dismissed, while 

_ the appeal of the second accused is allowed. NS E 
: EE T Appeal of first accused ‘dismissed and that of ‘second 
KS. c oe accused allowed. 


’ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT — MR. Justice Mack. : AN 
K. Gopalu Mudali ` F ; .. Petitioner” 
v. i ` 


A. Venkatesu Mudali and others Respondents. 
Court-Fees Act- | 


(VII of 1870), section 7 (xi) (cc) —Suit for arreags of rent and recovery of possession—Section 
7 (9) (d), ad valorem court-fee when payable... í 


The question of title cannot be gone into in a suit for rent brought under section 7 (xi) (cc) of the 
Court-Fees Act. ' 


Court-fee has to be determined in the first instance on the plaint averments. Even enhanced 
«ourt-fee can,be paid on a plaint originally filed on the footing of landlord and tenant ifone of the 
defendants puts up a defence of adverse possession and challenges the plaintiff's position as 
landlord. In such a case the plaintiff can amend his plaint and'pay the necessary additional 
court-fee under section 7 (v) (d) of the Court-Fees Act for recovery of possession. 


Balasidhantam v. Perumal Chetti, (1914) 27 M.L.J. 475, followed. Shanmuga Nadar v. Kandaswami 
Nadar, (1936) 71 M.L.J. 842 and Hiralal Banerjee v. Surendranath Sarbanga, A.I.R. 1926 Cal. 504, referred 
to. : 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the District Munsiffs Court, Tirupati, ‘dated 
25th July, 1951, in O. S. No. 482 of 1950.. 

- D. Narasaraju and K. B. Krishnamoorthi for Petitioner. 

D. L. Narasimharaju for Government: Pleader (P. Satyanarayana Raju) for the - 
State. ] a, : ' 

Respondents not represented. - 

The Court delivered the following | — ', : 

Jupcment.—A simple point of court-fee is raised in this Civil Revision Peti- 
tion. The petitioner is the plaintiff who sued’ the two defendants for arrears of rent 


. amounting to Rs. 126-0-3 and recovery of possession of the land on the basis òf 


the relationship: of landlord and tenant valuing the suit for purposes of court-fee 
under section 7, clause (xi) (cc) of the Court-Fees Act. The District Munsiff upheld 
the objection taken by the court-fee examiner that ad valorem court-fee should be: 
paid under section 7, clause (v) (d) of the Court-Fees Act. 


Court-fee has to be determined in the first instance.on the plaint averments. 
According to the plaint the original owner of the land was the first defendant who. 
executed an usufructuary mortgage on it in favour of the plaintiff. A year later 
the plaintiff leased it back to the first defendant for one year. The plaint alleged 
that the first defendant continued therefore in possession as a tenant holding over, 
and further more that the second defendant had purchased the land from the 
first defendant subject to the usufructuary mortgage. These. averments, reason- 
ably and liberally construed simply mean that the first defendant had conveyed 
his rights in the land which were only that of a tenant holding over to the second 
defendant. This appears'to be a fair reading of the plaint which in the circum- 
stances would not justify an. inference that the plaintiff was seeking to recover 
possession from a trespasser who was putting up an adverse title. Even enhanced 
court-fee can be paid on a plaint originally filed on the footing of landlord and . 
tenant if one of the defendants puts up a defence of adverse title and challenges 
the: plaintiff’s position as landlord. In such a case the plaintiff can amend his 
plaint and pay the necessary additional court-fee under section 7, clause (v) (d) of the 
Court-fees Act for recovery of possession. Even according to the written statements 
filed, thére is nothing to indicate that either the first defendant or the second defend-: 
ant in any way challenged the position of the plaintiff as the usufructuary mortgagee 
entitled to possession. The.second defendant in his written statement pleaded 
that he purchased the land by a registered sale deed from the first defendant who 
undertook to discharge’ the mortgage in question. He at the same time pleaded 
ERIT oo 


*C.R.P. No. 1153 of 1951. : ‘ 24th October, 1952. 
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that the first defendant had not put him into possession at all. There is a curious 

- allegation in paragraph 10 of the written statement to. the effect that the suit was 
brought by the plaintiff against the second defendant maliciously at the instigation 
of and in collusion with the first defendant. One of thé decisions relied on by the : 
court-fee examiner is . Hiralal Banerjee v. Surendranalh Sarbanga1, decided by Chakra- 
varthi; J., where the plaintiff asked for a declaration of title and also for relief against 
one of the defendants on the footmg that he was a trespasser. It was held that the 
‘suit did not come’ within the scope of section 7.(1) of the Court-Fees Act, ' In the. 


present case the second defendant was certainly not impleaded as a trespasser bur . 
more in the capacity of à sub-tenant from the original tenant who was holding over. `. 
There is sorne ‘support for this view in Shanmugha Nadar v. Kandaswami JNadar?. ` 
Mr. Narasimharaju for the Government Pleader has referred me to Balasidhantam, , 
v. Perumal Chetti?, which lays down that the question of title cannot be'gone into 
in.à suit for rent brought under section. 7 (xi) (cc) of the Court-Fees Act. As I read 
the plaint I find that no question of title is raised. If it arises at the trial it will 
not.be gone into by the trial.Court. This petition is allowed and the lower Court's. 
ofder set aside without any order as to costs. ; eae ire: E 
| VBS. >. kn un bere n Petition allowed. | 
Do IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. JUSTICE SATYANARAYANA RAO AND Mm. JUSTICE. KRISHNA- 


SWAMI NAYUDU. LE : l : 
„Varadarajan 720 00 005 js 5o Apellant*' 
f v. o e i : ‘ ; 
` Muthu Venkatapathi Reddi and others. ' ` ©.. Respondents, 


Civil Procedure Code (Act V of 1908), Order 21, rule go—Application to set aside sale—Dismissal for default 
Application for restoration-Maintainability under Order 9 and section 151, Civil Procedure Code—Sufficient 
grounds for non-abpearance— What. are.—Sale confirmed under Order 21, rule 92, during pendency of such applica- 
tion—Application for restoration . allowed subsequently on appeal—Effect of—Earlier order confrming sale—If 
becomes automatically vacated—Principle of subordinate or’ dependent order—Applicability. and Stope—Pendency of 
an application under Order 21, rule 89, go or 91—If a bar to confirmation of sale under Order 21, rule, 92. 

During the minority of V a judgment-debtor a petition was filed by his guardian-ad-litem under 
Order 21, rule go, Civil Procedure Code, toset aside‘a sale held in execution of a mortgage decree 
and V ratified‘ and elected to proceed with the same after attaining majority and furnished sufficient 
security in respect of the same. Y who was a college student had to be away on the day on which 
the petition came up for hearing as'his college had then re-opened. The petition was called and 
dismissed for default as the: Advocate reported no instructions:and two days later the sale was confirmed 
under Order 21, rule g2. Subsequently an application under Order 9 and section 151, Civil Procedure 
Code, was made to set aside the dismissal for default. It was in evidence that. V left the case in chargé 

. of his erstwhile guardian and took every step, including the sccuring of attendance of witnesses. (On 
appeal} Held that (i) in the circumstances, the application to restore.the petition dismissed for default 
could in no view be beld a frivolous or vexatious one and there was sifficient cause for non-appearance 
of the petitioner V, and Vs petition to set aside the sale must be restored. ` - i ` 

(ii) The effect of restoring the application under, Order 21, rule go, automatically operates 
to vacate or render ineffective the eatlier order confirming the sale under Order 21, rule g2., -` ` 
. Orders under Order 21, rule 92, Civil Procedure Code, are in the nature of contingent or depen- 
dent orders and depend upon orders that may be passed on an application under Order 2r, rule 89, 
go or gr. Hence when an application to'set'aside the sale is entertained or allowed the earlier order 
confirming the sale becomes automatically vacated or may even be considered to be null and void. 


Pendency of an, application under Order 21, rule go, Civil Procedure Code, is'a Dar to an'order . 
of: confirmation of sale under Order 21, rule 92, being made or remaining effective. By reason of thé 
restoration of the application under Order 21, rule 9o, which was dismissed for default, the position 
is that the application under Order 21, rule go, must be deemed to be pending and not disposed of. ' 
The confirmation of the sale could only be after the disallowance of that application and not any 
time during its pendency." The effect of entertainment of an application to set aside a sale after crders 
of confirmation inust, having regard to the intention óf the Legislature as disclosed in this rule, quite 
apart from the general theory:in such cases, be'to rendez the order ineffective so as to make the sale 
p 


1, | A.I.R. 1926 Cal. 504. 3 He 3. (1914) 27 M.L.J. 475. 
2. (1936) 71 M.L.J. 842. . ; < . 
- *A.A.O-Noszr17-andg355:0f 1947-77 — co 7 ---- - -16th September,3952. - 
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absolute. The power to confirm the sale is dependent upon the existence and pendency of an appli- 
cation under rule go and when such an application has been filed the confirmation made earlier 


becomes ineffective the reason being that the pendency of an application is a bar to the confirmation 
being made or remaining effective. Even if the principle of dependent orders and decrees cannot 
: be held to be completely applicable to, cases arising under Order 21, rule 92, Civil Procedure Code, 
the order of confirmation is a dependent order and the restoration of a petition under Order 21, rule go, 
makes the confirmation already made ineffective. 
Appeal against the orders of the District Court of South Arcot, dated 25th 
Feltruary, 1947, and made in M. P. Nos. 302 of 1944 and 187 of 1946, respectively 


in O. S. No. 20 of 1937, etc. i 
S. Jagathisa Aiyar for Appellant. < 
R. Gopalaswami Aiyangar for Respondent. : < 
The Judgment of the Court was delivered by | 
Krishnaswami Nayudu, F.—In O. S. No. 20 of 1937 on the file of the District 
Court of South Arcot a mortgage decree was passei on 6th January, 1939, for a, 
sum of Rs. 3,540-15-4, the mortgagors being the 1st defendant and the and defendant 
being his minor son represented by the father 1st defendant as guardian-ad-litem. 
One Muthu Venkatapathi Reddiar as the assignee-decree-holder brought the 
. mortgaged property to sale, the sales having been held on the 11th and reth 
September, 1944, and three persons Mahadeva Goundan, Natesa Goundan and 
Swami Kannu Goundan and the decree-bolder purchased the property at the 
auction. M. P. No. 302 of 1944 was filed on behalf of the minor second defendant 
for setting aside the sale under: Order 21, rule go ard section 47, Civil Procedure 
Code, mainly on the ground that there was no proper advertisement and publi- : 
cation of the sale and that the property which was o? the value of about Rs. 16,000 
fetched a low price of about Rs. 6,442. Sufficient security in immovable properties 
. was furnished on behalf of the ‘and defendant-petitoner and during the pendency 
. of the petition the 2nd defendant having become a major he was declared a major 
and he elected to. proceed with the petition executed a fresh, security bond and 
registered it and the petition was posted for enquiry to the roth April, 1945. The 
Court having been, engaged in sessions work on that day the petition was adjourned 
to roth July, 1945. The petitioner was called on 10t5 July, 1945, and found absent 
and his vakil reported no instruction with the result the petition was dismissed. 
From the endorsement on the petition it is seen that the Advocate asked for adjourn- 
ment, the adjournment was refused and the petition was dismissed. On 12th 
July, 1945, the Court passed an order confirming the sale. The petitioner filed 
a petition under Order g, and section 151, Civil Procedure Code, for setting 
aside the order of dismissal but the same was dismissed on the ground that such an 
application does not lie. Then he appealed to the High Court against the order 
of dismissal of M. P. No. 302 of 1944 in C. M. A. No. 447 of 1945 and by order 
of the High Court dated 28th March, 1946, the District Judge of South Arcot was 
' directed to restore the petition (M.P. No. 302 of 1944) on the petitioner paying to the 
respondents a sum of Rs, 500 as and towards their costs up to that date within one 
week of the re-opening of the District Gourt. There is a further direction that the 
District Judge shall dispose of the petition on the merits in the light of the obser- | 
vations contained in the judgment.” In the judgment. the learned Judge observed 
that the petitioner was a college student and his antecedent conduct with reference 
to the petition did not justify the view that he was really unmindful of the petition 
and did not care as to what happened to it and that he should be given an oppor- . ` 
.tunity to satisfy the District Judge that he had good grounds for non-appearance 
on the date of the hearing and that his petition was nct a frivolous or vexatious one. 
The learned Judge's order proceeds as follows :— 


** Yf the appellant pays within one week of the re-opening of the District Court, Cudda'ore, to 


the respondents a sum of Rs.-500 as and towards their costs of the proceedings held so far, to be retained 
by them in any event and irrespective of the result of the petition, the order of. the lower Court ‘will 
stand set aside and the petition will be restored to file and disposed of according to law. ‘The District 
Judge will first go into the question, whether the appellant had setisfactory grouncs for being absent. 
on the roth July, which is the subjcct-matter of the misccllaneovs petition filed by the appellant for 
the restoration of the petition under Order 21, rule go, Civil Procedure @ode which was dismissed 
for default. If he is satisfied that the appellant had good grouncs for non-appearance, the petition. 
will be dealt with on its merits. ” : 
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The petitioner complied with the ‘order for costs and it i$ found from the.endorsement 
‘on the petition, that M. P. NG. 302 of 1944 was restored to file on 27th June, 1946.. 
On 13th August, 1946, the petitioner paid into Court the amount due under the’ 
decree and on 27th August, 1946, he filed M. P. No. 187 of 1946 for vacating the , 
order of confirmation of sale made on 12th July, 1945. On gist August, 1946, 
the petitioner filed another petition M. P. No. 213 af 1946 under Order 34, rule 5, 
Civil Procedure Code and asked . for sétting aside the sales. All these petitions 
were heard and orders were passed on 25th February, 1947, dismissing thtm. | 
C. M: A. No: 117 of 1947 is against the order dismissing M. P. No. 302 of 1944, 
which was restored to file and which was for setting aside the sale under Order 21, 
rule go, Civil Procedure Code., C. M. A. No. 355 of 1947 is against the order 
dismissing M. P. No. 187 of 1946, filed for vacating the order of confirmation and 
C. R. P. No. 390 of 1947 is against the order dismissing M. P. No. 21 3 of 1946 
filed under Order 34, rule 5, Civil Procedure Code. 


. It-is.contended on behalf of the 2nd defendant-appellant that the learned 
District Judge erred in dismissing the petitions both on grounds of fact and of law. 
Itis urged that M. P. No. 302 of 1944 having been directed to be restored to file 
by the High Court'in its order in C. M. A. No. 447 of 1945, and accordingly restored 
by the District Court by its order, dated 27th.June; 1946 the confirmation of salé 
made on.12th July, 1945, after the- "disposal by the District Court on roth July, 1945, 
of M. P. No. 302 of 1944 would stand automatically vacated and that, in any event, 
the learned District Judge erred in not vacating the order of confirmation even on 
the application M. P. No. 187 of 1946 filed by the appellant. Further, it is urged 
that the learned District Judge erred in dismissing M. P. No. 302 of 1944 and that 
the evidence adduced did not justify the conclusion arrived at, namely, _ that the 
appellant had not sufficient cause for his failure to' appear on roth July, 1945. 


E It may be conyenieht to consider the order of dismissal on the merits before’ 

dealing with the other question raised. The direction 6f the High Court to the 
> . District Judge is ‘that he should go into the question whether the appellant had 
satisfactory grounds for being absent on the roth July and. if the District Judge 
-was satisfied that the appellant had good grounds for non-appearance, he could 
proceed to deal with the application on its merits. From the conduct of this 
petition prior to the date of dismissal it will be seen that security was furnished while : 
he was a minor and after he became a major he himself elected to proceed with. 
the petition and further filed a security bond by himself. For the first time the 
petition was posted and came up for hearing on roth April, 1945 and on the ground 
that the Court was engaged with Sessions work it was adjourned to 1oth July, 1945. 
' In fact that was really the first day. of the hearing. 


The appellant was a student in the Honours class in'the Annamalai University 
and the college re-opened-on 3rd July, 1945 and therefore he had to go away to" 
the college. He says he informed his erstwhile guardian Natesa Goundan that 
he would go to the college and his guardian told him that he would take thé witnesses 
on the date of the hearing. He says that he trusted him and went to the college, 
but later he found that Natesa Goundan committed fraud in collusion with the 
purchaser and while he took the witnesses to the Court, he did not take them to 

. the house of the vakil and made them return an- the representation that the case 
was adjourned. P.Ws. 2 and 3 are the witnesses who say.that they attended the 
Court on roth July, 1945, ‘and that Natesa Goundan did not, take them to the 
Advocate but left them in the Court compound, under a-banyan tree and after some- 
time came and represented that the petition stood adjourned to 13th July, 1945, 
and thereafter they returned. Excepting a minor discrepancy in the evidence 
of these witnesses as to whether they returned by bus or by walk, substantially 
the evidence of these witnesses supports the case of the appellant thàt in so far as 
these witnesses were concerned, they were present in Court and the hearing of the 
petition could have been proceeded with even in the absence of the appellant and 
since the appellant Was a minor at the time of the sale he could not have been of 
anuch help in adding to the evidence of these witnesses. Respondent 3 examined 


` 
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himself as R. W. 1 and from the printed copy of his evidence. it is found that he 
‘stated that he had come to Court with his witnesses on ‘the’ hearing date (roth 
July, 1945). and that both Natesa Goundan and P.Ws. r, 2 and 3 came. But the 
. learned District Judge in his judgment while referring to the evidence of R. W. 1 
mentions R.W. 1 as having stated that on that day, neither the guardian of the 
petitioner, Natesa Goundan, nor P.Ws. 1, 2 and 3 came to Court. "There is this 
discrepancy in the evidence as recorded and the evidence as understood by the 
. learned Judge. If the witnesses were present as stated by R. W. r, then there 
could be no ground for holding that the appellant was not ready to go on with 
the enquiry. But, whatever may be the evidence cf R. W. r, we find it difficult 
to reject the evidence of P.Ws. 2 and 3, against whom nothing is alleged as being 
4n any way interested in the appellant and both of them have sworn that they 
came to Court but were made to wait in the compcund and had to return on the 
false representation of the erstwhile guardian of the appellant that the case had 
‘been adjourned. The learned Judge does not disbelieve the evidence of the appel- 
lant as P.W. r. It appears to us that the appellant had made arrangements for 
the conduct of the enquiry, and relied upon Natesa Goundan to take the witnesses 
and, in our opinion, it would be sufficient to hold that he was diligent and. by 
reason of the opening of the College he had sufficient cause to be away. It is un- 
likely from the way in which the petition was conducted that having furnished 
security and after taking every step including securing the attendance of the 
witnesses, the appellant is likely tó have allowed the petition to go by default. 
Further, the direction of the High. Court is that the District Judge should give an 
opportunity to. the appellant to show that he had good grounds for non-appearance 
on the date of the hearing and that his petition was not a frivolous or vexatious one. 
We are of opinion that there was sufficient cause fer his non-appearance and that 
in no view could it be held that the petition was a frivolous or vexatious one. 
The learned District Judge should not have dismissed the petition, without further 
considering the question whether it was a frivolous-or vexatious one. The order 
dismissing M. P. No.,302 of 1944 is therefore liable to be set aside. : 

In view of the restoration of M. P. No. 302 of 1944. the petition under Order 21, 
rule 9o, Civil Procedure Code, by the order of the District Judge endorsed 
on the petition itself, dated 27th June, 1946, in pursuance of the order of High 
‘Court and in view of our order setting aside the order of dismissal of M. P. No. 302 
of 1944 it is necessary to consider whether.the confirmation of sale made on 12th 
July, 1945, continues tọ be effective or, as it is urged on behalf of the- appellant, 
- became automatically vacated. | 

, Order 21, rule 92, provides that where no application is made under rule go, 
of where such application is made and disallowed, thé Court shall make an order 

confirming the sale, and thereupon the sale shall become absolute, and where 
'such application is made and allowed, the Court shall make an order setting aside 
the sale. By reason of the restoration of M. P. No. 302 of 1944, the position is 
that the application under Order 21, rule go, must be deemed to be pending and 
not disposed of. The confirmation of the sale could only be after the disallowances 
of that application and not at any time during its pendency. The confirmation 
in the present case was made on 12th July, 1945, after the dismissal by the District 
_ Judge on 10th July, 1945, of the petition for setting aside the sale. The confirmation 
was then perfectly inorder. Could that order of confirmation though validly 
made be said to have its effect even after the restoration of the petition? The 
decision of a Benth. of this Court in Venkata Narasimham v. Nagoji Rao is directly 
in point. In that case, there was an application for setting aside the sale on the 
‘grounds of certain irregularities in the conduct of the sale. A compromise petition 
was filed by which parties agreed to the petition being allowed on part of the decree 
amount being paid. The judgment-debtor deposited the sum and applied for 
setting aside the sale under Order 34, rule 5. When the petition under Order 34, 
rule 5, came. up for hearing the judgment-debtor petitioner was absent and jt was 
„dismissed for -default and the sale was confirmed. Two applications were ‘filed 


` 1. ,, (1946) 1 M.L.J. 216. 
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by the judgment-debtor for setting aside the; orders dismissing the application for 
default and the orders of dismissal were: set aside in those applications. The 
judgment-debtor also by way of abundant caution, .as in the present case, filed 
another application for setting aside thé confirmation of sales. The learned Judges 
held that the effect of.setting aside the orders of dismissal for default operates. 


automatically to set aside. the orders of confirmazian .of the sales.: .. 2 4 


f In Charitter Shukul v. Lal Behari Singh}, an application was filed.on behalf ofa 

minor judgment-debtor for setting aside the sale ‘and a compromise was effected'on 
his behalf whereby the application was withdrawn and the sale was confirmed. In a 
suit subsequeritly filed- on behalf of the miror the compromise itself was questioned 


and set aside. By reason of setting aside the conrpromise it was held, that the ' 


declaratory decree holding the compromise to be not binding on, the minor, alt 


that follows therefrom including the.order: confirming the sale must also be null : 


and void. 


To a similar effect are the observations of Abdul Rahim, Offg. Chief Justice in 
Muthu Korakkai Chetty v. Mahomed Madar. Ammal?, The question that arose in that 
case wasas to the time from which the period of three years had to be computed under 
Article 180 of the Indian Limitation Act and therefore’it was necessary to find 
when the sale became absolute. At page 197, thé learned Officiating Chief Justice 
observes: + Da (RECO 2N ms ut 
^v" Even without the help òf the ‘Privy Council rulings which I shall presently notice I should 
answer, that in the given circumstances, the sale did not become absolute until the petition made to- 
set it aside had been disallowed. Rule 92 has primarily in contemplation cases where the application 
to set aside the sale is made within the limit of thirty days allowed by the law so that dny order confirm- 


ing the sale would be ordinarily made after the disposal of such applications.. But if the Court in'this ^ 


casé was justified and I take it that it was in entertaining the application to set aside the sale after it 
had' made the order confirming the same, can it be said that. whatever be the result of the appli- 
cation, the order confirming the sale remained effective so as to make the sale absolute from the date 
on Which it was drawn up? To my. mind, obviously not. The effect of entertainment of the appli- 
cation to set aside the sale after the order of-confirmation must, having regard to the intention of the 
Legislature as disclosed in this rule and quite apart from any general theory in such connections be 
to render the order ineffective so as to make the sale absolute.?. : : 


“It is cledr from the "language of Order 2r, rule 92, that the Court can ` 


confirm the sale only if there has been no application under rule 89, rule go or 
rule9: filed within the period of 30 days from the date of the sale and if within the 
period of go days, there is such an application and such application is disallowed 


the Court shall then ‘confirm the'sale. .But at any time within 30 days after. 


the sale or during the “pendency-of an application under Order ‘21, rule 89, 


-'rule go, or rule gi, the Court has no.pawcr to confirm the sale and such ` 


confirmation could not be valid. That the power of the Court to confirm is depen- 
dent upon the existence and pendency of an application under rule 89, rule go, or 
rule 91 or the disallowances cf such application. receive further support from the 
observation of Abdur Rahim, Offg. Chief Justice, in the case referred to that the 


Court allows the' judgment-debtor to file an application after the expiry of the, l 


period of 30 days after the confirmation of sale, still when such an application has 

been filed the confirmation made earlier becomes ineffective, the reason being that. 
the pendency of an application is a bar.to the confirmation being made or remaining 

effective. ` SN 


It is urged by Mr. Gopalaswami Iyengar ‚that on the language of Order 21;:: 


rule g2, it cannot be held that there could be anv automatic.vacation of the confir- 
mation once made, since! on the failure to: make zn application or disallowances 
of such an application the sale does not become automatically confirmed, but the 
Court shall make. an order confirming the sale and if the Court makes an order, 
confirming the sale it could not stand automatically vacated, but the Court should 
again pass an order vacating the confirmation. The principle under which it 
.could be said that by reason of the restoration of a petition for setting aside the sale, 
the confirmation, made earlier would stand automatically vacated is that laid down. 
LL aŮŘĖŮĖŮĖŮĖėōŮōĖi 


“I.” A.L.R. 1034 All. 4 


3 at pp. 197 and 198. i 
2. (1919) 38 M.L.J. 1 . , t g 
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in Privy Council decision in Shama Purshad Roy Chowdery w. Hurro Purshad Roy Chow- 
dery!, where it was held that certain orders and decrees which are subordinate and 
dependent upon earlier orders and decrees: could onty remain, in force so long as. 
the order or decree on which they were dependent are not reversed or superseded. 
They are dependent decrees and orders and when the” decrees or judgment on 
which they depend are reversed they could not continue to remain in force. It is 
urged that this principle cannot be made applicáble since even the absence of an 
application for setting aside the sale within the period prescribed by law, would 
require the Court to make an order for confirmation. If only an application to 
set aside the 'sale is filed and such an application is disallowed that order might 
be held to enable the Court to confirm the sale and when that order disallowing 
the sale is subsequently reversed in appeal, the confirmation which is dependent ' 
on the original order might be considered to have been superseded. But the same 
argument would not be available where there was no application at all. It is true 
that Order 21, rule 92 contemplates two contingencies: (1) the absence of any 
application and (2) an application and disallowance thereof and it is only in the 
latter case; the order of confirmation may be considered to be dependent on an order 
of Court. But it cannot be ignored that under Order 21, rule 92 the order of 
confirmation is a dependent order depending not onlv on an earlier order. of Court 
but also on certain circumstances existing or not existing, namely, there being 
an application for setting aside the sale or not. Tae principle in Shama Purshad . 
Roy Chowdery’s case? has direct application in other ceses for instance in the case of 
a preliminary and final decree where the final decrez is passed and subsequently 
the preliminary decree is set aside in appeal, the resulz of which would be the final 
decree becomes superseded. Also in suits filed uncer the summary procedure, 
when an application for leave to defend is rejected ard a decree is passed, subse- 
quently when leave to defend is granted, the decree passed would become vacated. 
Similarly in cases of an ex parte decree and the result 5f an allowance of.an appeal 
against it. Even if that principle of dependent orders and decree laid down in 
Shama Purshad Roy Chowdery's case? cannot be held to be completely applicable to 
cases arising under Order 21, rule 92, we have no dov bt that the order of confirm- 
ation is a dependent order and the restoration therefore of a petition under Order 
21, rule go would make the confirmation already made ineffective, Such an 
order of confirmation may be treated as ineffective or automatically vacated as. 
observed by the learned Judges in Venkata Narasimhanrv. Nagojirao® or even may be 
considered to be null and void as held bv the Allababad High Court in Charitter 
Shukul v. Lal Behari?, the net result being that such orter continues to have no legal 
effect or force. . 


Tt is further urged by Mr. Gopalaswami Ayyangzr that the order of confirm- 
ation made on 12th July, 1945, has not been set aside in appeal and that the High 
Court in allowing the appeal filed against the order in M.P. No. 302 of 1944 dated 
10th July, 1945, should also have made an order setting aside the confirmation. 
But this argument ignores that an order of confirmazon is not one of the orders 
enumerated under Order 43, Civil Procedure Code, wt ere there is a right of appeal.. 
Further, the order of confirmation is subsequently made on reth July, .1945 and 
not part of the order dated 10th July, 1945,'dismissing the petition and as such the 
appellant could not have raised an objection to the arder even under section 105, 
Civil Procedure Code. In the view we have taken, iz is unnecessary for the Court 
in-such circumstances to pass even a formal order se:ting aside the confirmation, 
since the confirmation would cease to have any legzl effect. In any event, the 
appellant had applied in M.P. No. 187 of 1946 for vacating the order of confirmation. 
and that application being stated to have been filed ouz of abundant caution should. 
have been ordered. . 


In the result C.M.A: Nos. 117 of 1947 and 355 cf 1947 are allowed. C.R.P. 
No. 390 òf 1947 is against the order dismissing the zppellant's application under 
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*Order 34, rule 5, Civil Procedure, Code, which was dismissed for the reason that 
M.P. Nos. 302 of 1944 and 187.of 1947 have been dismissed. ' By reason of the 
setting aside of those orders, this petition is allowed. "The appellant will have his 
‘costs in C.M.A. No. 117 of 1947 from the:respondent purchasers. : M.P. No. 302 of. 
1944 and M.P. No. 213' of 1946 are remanded to the lower -Court for disposal 
:according to law. T an ET IA. 


RM. . : ee ` Appeals ‘anid petitions allqwed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ais 
| PRESENT — MR. Justice CHANDRA Renni. 


à 


Kannaganti Suryanarayanamurthi and others ". se Appellants* *3 
v. . 1 D 
Pidugu Rama Rao and another : i ... Respondents. 


. Civil Procedure Code (V of 1908), section g— Mere right of holding a lighted torch inside the chariot during. 
-a-car festival of a temple—Not a right of a civil nature. 2n 


The mere right of holding a lighted torch inside the chariot during a car festival in a temple is 
not a right of a civil nature as there is no corresponding campellable duty. Such a right related 
-only to a religious honour or dignity and not an office and therefore a suit to establish such a right is. 
not cognisable by a civil Court. ||." ^" d ` i 


Appeal against the- decree, of the Court of the Subordinate Judge of Tenali 
in A.S. No. 119 of 1947 preferred against the decree of the Court of the District ` 


Munsiff of Tenali in O.S. No. 50.0f 1946. 
. N. V. B. Sankara Rao for Appellants. 
R. Venkatasubba Rao and A. Ranganayakulu for Respondents. 


The Court delivered the following 


.' Jupcmenr.—The respondent herein filed a suit in the Court of the District 
-Munsiff of Tenali for a declaration that they.have exclusive right to hold the lighted 


_ torch, Sannidhikola, inside the chariot during the Radhotsavam of Sri Agasthis- 


waraswami at Nandivelugu and for a permanent injunction restraining the 
' .defendants from interfering with their right. ‘The basis of the suit was that, ever 
since the inauguration of.the car festival, the ancestors of the plaintiffs and the 
plaintiffs have been. exercising exclusive right of holding the lighted torch inside 
the chariot and that this right was being exercised till they were obstructed by the 
defendants in the year of 1945." e s e ' 


The suit was resisted by the defendants, who are the trustees of the temple ` 
mainly on twó grounds. The exclusive right.of the plaintiffs to hold the Sannidhj- 
kola was denied and it was also pleaded that the suit*was not cognisable by a civil 
‘Court as the right claimed, related only to a religious honour or dignity. ` 


The trial Court, while holding that the plaintiffs have proved their exclusive 
right to hold the lighted torch; though for a few years before the institution of the 
suit they did not exercise this right, dismissed the suit on the ground that the right. 
claimed by them was a mere religious honour and, as such, could not be enforced 
in a'civil Court. On appeal, the Subordinate Judge, while confirming the judgment ' 
-of the Court of the first instance with regard to the right of the plaintiff to hold the : 
lighted torch, reversed it on the point whether the right claimed was not cognisable 
by a civil Court. In the opinion of the lower appellate Court, the right to hold the 
lighted torch can be deemed to be attached to a sérvice or an office and that it 
was, in any event, a mode of worship, which cauld be enforced through a Court of 


e law. In the result, he decreed the suit. 


The defendants, who are dissatisfied with this judgment. of the-Subordinate 

.Judge, have preferred this second appeal. In this appeal, the conclusion of the 

— | M 
*S.A. No. 949 of 1948. . 3 . 7th March, 1952. 


af 


ié $| SURYANARAYANAMURTHI V. RAMA RAO (Chandra Reddi, j.). 155 


learned Subordinate Judge is challenged by Mr. Sankar Rao for the appellants 
as being erroneous. He urges that the view of the lower appellate Court that the 
right to hold the lighted torch inside the chariot is one that is attached to a service 
or an office is not correct and secondly that the lower appellate. Court erred in hold- 
ing that it was a mode of worship when the plaintiffs did not seek to enforce.'the 
right as a mode of worship. ` ] ; 


"The sole question for determination in the second appeal is whether the right 
claimed is one that could be agitated in a civil Court. To appreciate this question, 
it is necessary to refer to the terms of section 9, Civil Procedure Code. Section 9 
of the Code of Civil Procedure lays down that, 


* the courts shall (subject to the provisions herein contained) have jurisdiction to try. all'suits 
ofa civil nature excepting suits of which their cognizance is either expressly or impliedly barred. 


Explanation : A suit in which the right to property or to an office is contested is a suit of a civil 
nature notwithstanding that such right may depend entirely on the decision of questions as to religious 
rites or ceremonies.” . ° 

I have, therefore, to see whether the'present suit is a suit of a civil nature within 
the meaning of section 9 of the Code of Civil Procedure. As I have already stated, 
the lower appellate Court rests its decision on two grounds (1) that it is a right attached 
to a service or office and (ii) that it is a mode of worship. First'I will dispose of 
the second ground of decision as it does not present-any difficulty. It must be 
observed that the plaintiffs did not claim the right as a mode of worship, They 
stated categorically that it was an office to which they have been entitled from time 
immemorial. This question was not raised in the pleadings nor was an issue raised 
about it. So, thé lower appellate Court could not base its judgment on a ground, 
which was not raised in the. pleadings. Itis, therefore, unnecessary for me to consider 
whether the right to hold the lighted torch inside the chariot is a mode of worship. 


. Turning now to the question whether the right amounts to an office within the 
meaning of the explanation to section 9 of the Code of Civil Procedure, I will first 

` consider whether there is any support for the view of the learned Judge, in the two 
decisions cited: by him. In Srinivasa v. Tiruvengada!, the suit was for an injunction 
to prevent the trustees of a temple from interfering with the right to distribute 
sacred water and serving satakopam, i.e., gold crown to Adyapakas during a parti- 
cular festival. A Bench of this Court consisting of Collins, C.J. and Justice Parker 
held that the right claimed by the plaintiffs was cognisable by a civil Court. The 
learned Judges propounded the following test for deciding whether the suit is of a 
civil nature or not. i : 

“© The ordinary test -is whether there is any specific pecuniary benefit attached to the office 
claimable in the nature of wages however small that benefit may be. If there be, the right to such 
benefit is a question which the Courts are bound to entertain.” . 

Thirumalai Alwar Aiyengar v. Lakshmi Sadagopa Aiyengar? is an instance, of a right 
to.conduct worship in a'particular mode claimed.by the Mandapamdars and upheld 
by a Court of law. Justice Spencer and Justice Krishnan held that such a right 
comes within the ambit of section 9 of the Civil Procedure Code as, in their opinion, 
it was an act of worship in a particular mode and with particular incidents attached 
to: it. The learned Judges classified cases relating to religious services into four 
kinds, which come within the purview of section 9 of the Code of Civil Procedure. 
In the language of the learned Judges : | ; 

“ One class of cases comprises those in which a plaintiff sues to establish his individual right of 
public worship from which he has been wrongfully excluded » . . With these are closely asso- 
ciated cases in which a right of access to religious objects is songht to be established as these generally 
involve questions of caste status and as that is a' matter of civil right . . . . . Ina diffèrent 
category fall suits brought by worshippers under Act XX of 1865 to compel the performance of acts 
of worship in which there has been neglect of duty on the part of a trustee or manager of a temple 
or other religious institution. . . . . The next class includes suits to establish a claim to an office 
with emoluments. It has always been held that such suits will He because the right to emoluments 
is 4 civil right connected with property, although the determination of it may involve the decision of . 
questions of religion. . ... An extension of this principle appears in certain cases when what 
is claimed is not emoluments of any pecuniary value but honours zttached to an office in lieu of emolu- 
ments.” : . k . 


. ‘ 


1.: (1888) L.L.R. 11 Mad. 450. i 2. (1915) 31 M.L.J. 758. 
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The reason why according to the learned Judges civil Courts will not take 
cognizance of suits in’ which the claim relates merely to receive religious honours.: 
and emoluments unconnected with any office is ae: 
“The duty of individuals to submit to and perform certain religious observarice in accordance 
with the ritual or conventional practice of their race or sect is, in the absence of express legal recog- 
nition and provision, an imperfect obligation of a moral and not a civil nature.” . E 
Applying the test propounded by the learned Judges in that case, I am afraid 
the right claimed by the plaintiffs should be held to be outside the scope of sectfon 9: 
of the Code of Civil Procedure. . It is thus seen that the two decisions relied on 
by the learned judge, far from lending any support.to the conclusion, go to show 
that such a right as claimed, in the present case, is riot a right attached either to an 
office or a mode of worship; ; . °, 
The case very much in point is Ramaswami Goundan v. Lakshmana Reddi*.. There 


a person claimed the right to lead a horse on a particular festival day ina temple : 


whenever that festival was performed, the festival being performed only when- 
‘ever the funds of the temple permitted it. It was found that the plaintiff could not _ 
be compelled either to bring the horse or to lead it if he did not choose to do so. It 
was decided by Leach, C.J. and Somayya, J., that the right clàimed was not an, 
office within the meaning of section 9, Civil Procedure Code, as it was a mere honour. 
"The ratio decidendi was that the right claimed would not amount to an office as there 
was no'corresponding obligation to perform duties. The learned Judges quoted 
with approval a passage from Srinivasa Thathachariar v. Srinivasa’ Iyengar? : 

“ The term, office, in the sense. with which we are concerned, implies, of course, a duty in the 
office-holder to be discharged by him as such—see if authority were-necessary; Kent’s Commentaries— 
where it is pointed out, offices consist in a right and corzespondent duty, to execute a public or private 
trust and to take the emoluments belonging to it." É . 

With respect I am in entire agreement with the principle laid down by the learned 
Judges in this case. ' ee ' : 


To thé same effect are the observations of Madhavan Nair, J., in Chitti Babu 


Mudaliar v. Venkatasubba Mudaliar? : 
` “To constitute an office, I think it will be essential to have some duties attached to it which the 
office-holder. will be under a legal obligation to perform, the non-performance of which will.be visited 
with penalties.” ii A . = , 
; Applying the principles enunciated in the case above I must hold that the 
right claimed in this case is not an office, which could be enforced in a Court of law 
as there is no corresponding compellable duty. On their own showing, the plaintiffs 


cannot be compelled to hold the torch. It was argued by the learned counsel for . 


the respondent that the trustees were'at liberty to have the.Sannidhikola carried’ 
by some one else*whenever the plaintiffs or any member of their family was unwilling 
:to:do'it and thus indirectly compel them to perform the duty. I do not think that 
this canin any way amounts to a compellable duty. The plaintiffs’ witnesses admitted 
that the plaintiffs could not be compelled to hold the lighted torch if they are not 
willing to do so. In view of the several admissions by the plaintiffs! witnesses; 


.Y do not think that the holding of the torch can be held to be a compellable duty. 


In my opinion, the right such as the one claimed in this case is a religious honour 

or dignity, which is excluded from the purview of the civil Courts and not an office 

within the meaning of section 9 of the Code of Civil Proceduré. This is a case in 

which no emoluments are attached to the office or at least any honours in lieu of the 
emoluments, however trifling they might be. As such, I fail to see how such a 

right can relate to an office or td a service. It follows that the decision of the'lower 
appellate Court is wrong and ought to be set.aside and the judgment and decree of 
the trial Court restored. 00 t aQ Momus: P 7 i 


In the result the appeal is allowed and the suitis dismissed. I direct each party 
to bear their own costs throughout. . (No.leave.) ' , 


KS. n Appeal allowed. 











1. (1939) è M.LJ. 120: LL.R. (1940) ` 2. (1899) 9 M.L.].355. 
Mad. 40. ` ! tt . 3° ALR. 1933 Mad. 264. 
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IN THE HIGH COURT 'OF JUDICATURE AT MADRAS. sy 


PRESENT — MR. Justice RAMASWAMI. 


“The Public Prosecutor TUE © a.  Petitioner* | 
K: C. Ayyappan Pillai and others : be .. Respondents. 


Madras General Sales Tax, Act (LX: ‘of 1939), section 15 (b)—Offence before amendment—Sentence 
passedeafter amendment—Magistrate’s duty'to provide in the order for ike recovery of the tax as fine—Article 20 
of the Constitution of India, 1950. ve " 


The Saies Tax Act originally provided that if any person wilfully acted in contravention of any of 
the provisions of the Act he shall on conviction be liable to pay a fine of Rs. 1,000 and where the 
breach was a continuing one to a further fine which may extend up to Rs. 50 for every day of the 
breach. This was omitted in the amended section which provided that if there is a failure to pay 
within the time allowed any tax assessed on the assessec under the Act and he is prosecuted for an 
offence under section 15, that assessee on conviction is liable to pay a fine and in case of a conviction 
under section 15 (b), the Magistrate shall specify in the order the tax which the person convicted has: 
failed to pay and the tax so specified shall be recoverable as if it were a fine. The recovery of the tax 
as if it were a fine does not.impose a greater penalty than the other mode of recovery as if it were 
an arrear of land revenue, for it is open to the Court in deserving'cases not to prescribe default sentences 
and realise the fine otherwise—a mode which is far less onerous than the corresponding provisions 
under the Revenue Recovery Act. It merely alters the procedure which does not make what was not 
an offence, an offence or imposes a greater penalty than before. 3 3 


. So, where the offences were committed under the unamended provisions of the Act and the 
amended provisions came into force on the date of imposing sentences, the Magistrate was under a duty 
.to specify in the order the defaulted tax and make it recoverable as if it were a fine and the Magistrate 


cannot split up the tax and give relief in regard to a portion of the year. s 


Petitions under sections 435 and 439, Criminal Procedure: Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Sub-: 
Divisional Magistrate, Fort, Cochin, dated 24th October, 1951 in C.C. No. 122 of- 
I951, etc. i . . ; : 
` The Public Prosecutor (V. T. Rangaswami A*yangar) in person. 

: G.. Vasanta Pai, T. Krishna Rao and Ramaprasada Rao for John and Row for 
Respondents. 

The Court made the following 4 . 2 ] 

Orver: Crl. R.C. Nos. 88 10.97, 99 to 105 and 108 of 1952.— These are 18 
connected criminal revision cases filed by the State against the convictions and 
sentences of the learned Sub-Divisional Magistrate, Fort, Cochin, in C.C. No. 122 
of 1951, etc. $ Sean 4 

The following tabular statement gives the details of these Sales-tax cases from 
which these revisions are preferred :— 





Serial CRG: GG: Year of à ae M 
number. number. number. ` Tax. assessment, Conviction and sentence. 





Rs. A. P. : 
I. | 988/52 > 122/51 579 5 10 1946—47 RSs. 200 fine. 
2. 89/52 107/31 -- 501 6 o 1945—46 Rs. 50 fine on admission. 
3 90/52 104/51 93113 4 ‘+ » . Rs. 300 fine. 
4 91/52 . 98/51 144 0 0° 5 . Rs 890 fine on admission, 
Ie 92/52 96/51 367 4 o. » . Rs. 100 fine. | 
6. , 92/52 92/51 1,2750 O O 1046—47 Rs. 150 fine. 
7 94/52 90/51 1,612 12 2 » Rs. 400 fine. 4 
8 95/52 84/51 2,639 13 6 » Rs. 300 fine. i ; 
9 . 96/52 72/51 1,507 14 5 1947—48 Rs. 80 fine balance .of tax 
j 679 14 8 o. Rs. 827-15-9 directed to be paid. 
827 15 9 : 
*Cr.R.C. Nos. 88 to 111 of 1952. . i | : Z gth September, 1952. 


3 (Cr.R.P. Nos. 79 ‘to 102 of 1952). 


5 
+ . e 
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Serial, CrLR.C. C.G. Tax. Year of Conviction and sentence, 


number. number. number, g assessment, 





* 


| Rs. A. PF. : 
10. 97/52 68/51  . 896 7 1947—-48' Rs. 100 fine. ; 
1I. 99/52 162/51 346 2 i WG Rs. 50 fine on admission. - .* 
12. 100/52 157/51 1,746 6 o 1947—48 Rs. 140, fine balance of tax 
E . 1,219 14 6 Rs. 526-7-6 to be paid. 

UN. s 526 7 6 ' 

13. 101/52 156/51 =. 1,273 1 8, 1946—47 Rs. 130 fine. M ‘ 
14. 102/52 155/51 , 82 4 © 1945—46 Rs. 60 fine on admission. ° 
15. | , 108/52" 153/51 953.0.0 1947—48 Rs. 70 fine. Balance of tax 

` . 628 o o Rs. 325-0-0 to be paid. 
` 325 0 o, 
16. 104/52 152/51 1,232 0 8 1946—47 Rs. 120 fine on admission. 
17. 105/52. 151/5i 704 7 .4 . 1945—46 Rs. 80 fine on admission. 
2 6 


18. . 108/52 127/51 5,653 


Rs. 600 fine on admission. 


35 





There is no dispute in all these 18 cases about the correct calculation of the 


. turnover adopted by the Deputy Commercial Tax Officer or the assessment or the’ 


service of the demand notices or the non-payment of the taxes within the time fixed. 
The learned Public Prosecutor has preferred these criminal revision cases on the 
ground that the learned Sub-Divisional Magistrate in 14 of these cases has not 
provided in the order for the payment of the sales taxin respect of which the particular 
respondent was found guilty and convicted under section 15 (b) of the Madras 
"General Sales Tax Act and that in three cases he has made the respondent liable. 
to pay the tax only for the second half of 1947-48 in C.C. No. 72 of 1951 and for the 
last three months of 1947-48 in C.C. No. 153 of 1951 and for the last three months 
of 1947-48 in C.C. No. 157 of 1951 and that this direction for payment of the tax . 
for the last quarteronly is not in conformity with law and that the lower Court 
ought to have directed in the order the payment of the entire tax in respect of which 


` default was committed and for which the respective respondent was found guilty 


and sentenced" under section 1 5 (b) of the Madras General Sales Tax Act. 

‘There can be no doubt that under section 10 of the said Act the tax assessed 
has got to be paid in such manner and in sych instalments, if any, and within such 
time as may be specified in the notice of assessment and, that if*there is failure to. 
pay within the time allowed any tax assessed on the assessee under the Act and he is: 
prosecuted for an offence under section 15, that assessee on conviction is liable to. 
pay a fine and in case of a-conviction under clause (b) of.section 15 the Magistrate 
shall specify in the order'the tax which the person convicted has failed to pay and 
the tax so- specified shall be recoverable as if it were a fine. Therefore, the con-- 
tentions of the learned Public Prosecutor that in all these cases the defaulted tax 
should be specified in the order of the Magistrate and made recoverable as if it were 
2 fine and that the Magistrate cannot split up:this tax and give relief in regard to a 
portion of the year, are correct. . 


_ The learned advocates for respondents contend that the Magistrate was justified. . 
in the course which he has adopted, because under the law as it stood when these 


: offences were committed the present provision that in cases of convictions under 


section 15 (5) the Magistrate having to specify in the order the tax which the person: 

convicted has failed to pay and the tax so specified being made recoverable as if it 

were a fine did not exist, and that to pass such an order would offend Articles 20. 
. and 265 of the Constitution of India. ! ; 


1 have carefully considered: the appplicatiori -of both these Articles and find 
that there is no.substance in this contention. E ; 


.So far as Article 20 is concerned which prohibits rétro-active criminal ` laws 
or ex post facto laws, the scope of that Article is nothing more than that no person 


í 


e 
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shall be convicted of any offençe under any law not in force at the time of the com-- 
mission of the offence and secondly, that rio. person shall be subject to a penalty 
greater than, that which, might have been inflicted under the law in force at the, 
time of the commission of the offence. The Sales Tax Act existed at the time of the 
commission of the offence and also at the time of the: conviction for the offence. 

Then turning to the second contention, it is stated that when the tax is made recover- 

_ able as a fine it imposes a penalty greater than that which might have been inflicted 
before the Act was amended. In advancing this argument it is overlooked that any 
change in the mode of execution is not bad for its being ex post facto : see Holden v.. ` 
Minnesota! and Rooney v. North Dakota?. A statute merely regulating procedure 
and leaving' untouched all the substantial protection with which existing law sur-- 
rounds a person accused'of crime is not within the constitutional inhibition of ex 
post facto laws. ‘Thompson v. Utah? and Winston v. Siate*. Even a statute which. 
changes the punishment that may be imposed for a crime theretofore committed _ 
would be ex post facto only if it prescribes or permits the imposition of a greater 
«sentence, which is not the case here, and not when it reduces the punishment, as is the- 
case here. People Ex Rel Pincus v. :Adams9 and Sakt v. Justices Court®. It will be-. . 

‘noticed that before the amendment any person who wilfully acted in contravention 

' of any of the provisions of this Act shall on conviction be liable to a fine of Rs. 1,000: 
and where the breach is a continuing breach, to a further fine which may extend 
to Rs. 50 for every day after the first, during which the breach continues. : This 
has been: omitted in the amended section. Therefore, this new provision amounts. 
to nothing more than an alteration of procedure which does not make the Act which 
was not an offence to be'an offence or imposes a greater penalty than what was the: | 
case before. Before the Act was amended; under section 10 when the tax assessed 
was not paid and there was default the amount could be recovered as if it were an 
arrear'of land revenue just as now it has been made as if it were a fine. The recovery 
by the procedure prescribed in the Madras Revenue Recovery Act is one of the- 

modes of realising’ the tax. : : 


But this is not the only mode. The Crown can even sue as on a debt within. 
-a period of six years (Article 120 of the Limitation Act), see Inderckand "v. Secretary 
of State’, get a decree and realise the debt by attachment of property as an ordinary 
debt. Suit for taxes is governed by Article 120 of the Limitation Act. See Larkana 
Municipality v. Kaloomal Ponoomal3 ; Masand Motiram v. Shekarput Municipality? ; 
Mathura Prasad v. Special Officer, Gaya Municipality! 5; Dibnarain v. A. D. M.I; President 
of Guntur Municipal Commission v. Padmaraju? ; Rajah of Vizianagaram v. Tammanna!? ;. ; 
Attakoya v. Kunhikoya!* ; Ut Badrunnissa v. Municipal Board, Agra‘. 


‘Thirdly, the tax can after 1st January, 1948, be recovered also as fine by a. : 
Magistrate on conviction under section 15 (b) or 15 (d) of the Act. The recovery . 
of the tax as if it were a fine does, not impose a greater penalty than the other two 
modes. Even thdugh tax collectable as arrear of land revenue may not be a first 
charge, the general principle óf law preferring the Crown's debt to that of the 
subject when both stand on the same footing, nevertheless applies : People’s Bank 
v. Secretary of State!9. Thus, the Crown has priority over other unsecured creditors. 
and when the property of an assessée is attached in execution of a simple money 
decree and money is deposited in, Court, since the attachment by a decree-holder 
creates no right in property, the Crown can step in aad recover any tax due to the- 
Government without suit or attachment : See Secretary of State v. Ma Mayein Me™.. 





I. 197 U.S. 483. o “a1. ALR. 1933 Pat. 65. : 

2. (1905) 196 U.S. 319. = k . 12. xs LL.R. 3 Mad. 124. 

3. - (1898) 170 U.S. 343. `> 13. (1937) : M.L.J- 91 : ILR. (1957) Mad.. 
4. 118 A.L.R. 719 ^ > : 498. 

5. IIO A.L.R. 1303. 14. (1939) 2 MLJ. 579: LL.R. (1940) Mad. 
6. 167 A.L.R. 833. 50. , 

7. A.J.R. 1942 Pat. 87. ; 15. A.LR. 2939 All. 510. 

8. A.LR. 1938 Sind 48. , c . 16. A.LR. :935 Sind 232. 

9. :A.L.R. 1936 Sind 184. E v 17. AIR. 1937 Rang. 380.. 
10. A.LR. 1058 Pat. 192. : 
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Varadachari v. Secretary of State? and Manickam Chettiar v. Income-tax Officer, Madura?.. 
In the case of the collection of the tax as land revenue, the mode is indicated in the. 
Madras Revenue Recovery Act II of 1864. Under section 5 of the Madras Revenue. 
Recovery Act the arrear of revenue with interest and costs can‘be recovered by, : 
the sale of the defaulter's moveable or immoyeable property or by execution against" 
thé person of the defaulter. The procedure regarding moveable property is governed ' 
by distraint as set out in sections'8 to 21 and sale of immoveáble property, by sections 
25 to 35 regulating attachment, and by sections 36 to 47 regulating sale ; ang in 
regard to the procedure for arrest.this is governed by sections 48:and 49. I do not- 

' see how the recovery of the tax as if it were-a fine would be a greater penalty;. , 
“because it is open to the Court in deserving cases not tó prescribe default sentences; 
and the realisation of the-fine otherwise than by default sentence of imprisonment `. 
is regulated by rule 290-A of the Criminal Rules of Practice, ‘which is certainly’ 

. far.less onerous than the corresponding provisions under the Madras Revenue. 
Recovery: Act. In such cases. if steps taken in regard: to the sale of moveables . 

. fail, the fine can even be written off. Therefore, Article 20 does not apply to this. 

. case; and on this footing the application of Article 265 does not arise. . .' E 

^. On this conclusion ihe contentions of the Public Prosecütor are found to be 
correct and the orders of tlie lower Court as they stand cannot be allówed to stand. : .' 
"The orders of thé lower Court are modified to the.extent that in addition to the: 

. fines imposed in all these cases the taxes due- by the respective respondent and for 

which these prosecutions had béen launched will stand added and they àre made 
recoverable as if they were fines. ‘Petitions allowed. |, ERA EN. s 
E NE. l l l 2 : Petitions allowed... 


Cri. R.C. Nos. 98, 106, 107, 10g, IIO and 111 of 1952.—As -separate appeals 
against acquittal have been preferred in these cases by. the State and. are periding, - 


these petitions are dismissed. - DRM. 
V.P.S. HALLA —— ' Pétitions dismissed. ^ 
IN THE HIGH ‘COURT OF JUDICATURE AT MADRAS. 
KNA : ' — PRESENT :— Mi. Justice RAMASWAMI. E e 
Annafnalai Reddi and'others; © >’ i Pelitioners* s 7 
AbdulSatharSahib © ^ bie ^os. Respondent. - ;; 


:* Criminal Procedure Code (V of 1898), sections 193 to 143 and 143—Obsiruction to public way and causing: 
nuisance Duet as to title— Jurisdiction of Magistrate to go into—Scope of Chapter. X of Criminal Procedure. 
ode. i ta ` 
"The powers embodied in:sections 133 to 137, Criminal Procedure Code, with regard to the obstruc- 
"tion of public way are not intended to be exercised where there is a bona Jide dispute as'to existence of. 
public right. It is quite true that when it is, found that this claim.of title is advanced in good faith, 
and is supported by prima facie evidence the Magistrate canhot proceed further, and decide whether 
~. the title set up does or does not exist but must leave the-matter to be decided by the civil Court. But 
ithe mere assertion of a claim of title made without reasonable ground or honest belief in it.or honest 
intention to support, it will not oust a criminal Court of iis jurisdiction under sections 133 to 137, 
‘Criminal Procedure Code. EE c MEN ` ^ ydo i et 
Where on proceedings by petition under section 147, Criminal Procedure Code, but which were - 
proceeded With. under sections 133 to 143, Criminal Procedure Code (Chapter X) ‘and the Magis- 
‘trate found that the land was a Government poramboke and was a public place and was also used as’ 
a public way, any private erection of a wall so as to’ obstruct and cause nuisance, not only to: private 
"parties but to the unascertained public, it'would.be a case within the scope of Chapter X of the Cri- 
“minal Procedure Code. ` i $ 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to. revise the order of-the Court of the Sub-Divi- 
sional ist Class Magistrate, Villupuram, dated 17th December, 1951, in M.C. 


No. 126 of 1951. . " 





1. (1935) 70 M.L,J. Gori LLR. 59 Mad. '2. (1938) 1 M.L.J. 351 : LL.R. (1938) Mad. 
72. : S Uoc c.t. $e He i 
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*'Or R.C. No. 131 of 1952.21". Gedeon "nm 4 i . gih September; 1952. 
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L. S. Veeraraghava Aiyar for Petitioners: ` ` 

V. Rajagopalachari for Respondent. E: E 

"The Public Prosecutor (V. 7. Rangaswami Aiyangar) for the State, ` 

The Court made the following  . j . 

' Orper.—This is a Criminal Revision Case which has been filed against an 

order made under section 143, Criminal Procedure Gode.: S LEE 

“The facts are : On proceedings which were initiated by petitioners under section 
147, Criminal Procedure Code, but which were taken on file and proceeded with 
under sections 133 to 143, Criminal Procedure Code, Chapter X (Public Nuisances) 
this order under section 143 came to be made in regard to the putting up of a wall 
irt front of certain shops in Avalurpet village. . In the village of Avalurpet there is 
a grama natham of the extent of 7 cents adjoining the village and comprised in 
R.S. No. 150/1-A.. On the eastern side of this grama natham and inside that 
grama natham there are a number of shops belonging to Abdul Sathar Sahib. 
This village of Avalurpet consists of an overwhelming majority of Hindus and a 
small minority of Muslims. These Muslims among themselves are divided. ‘The 
owners of these shops and other shops and supporting this Abdul Sathar Sahib are 
Muslim householders consisting of ten in number. There can be no dispute that 
in 1950 feelings between these ten Muslim householders and the Hindu inhabitants’ 
had become strained. Therefore what the Hindu respondents did was that they 
put up a wall practically adjoining the front of these shops and purported to enclose 
the rest of the grama natham and made it into Gandhi Park. On a portion of 
this grama natham a masonry platform has been put up on which a statue of ' 
Mahatma Gandhi has been installed and another cement platform has been put 
up but without anything being erected thereon. The learned Magistrate who 
enquired into this matter and who inspected this area found that this alleged con- 
version of the site into a park was nothing more than a mere pretence. He found 
there no shrubs or flower plants excepting two old rain trees. ‘The only substantial 
structure was the cement granite wall six feet high put up in front of these shops 
and practically adjoining it and with a small opening at the place DE shown in the 
plan filed in this case. This opening itself was secured by doors and it was locked 
and the key was with the second respondent. In other words, by constructing this 
wall the respondents effectively walled in the shops znd cut off all access thereto 
by the villagers. The result was that the shops remained closed for three months. 
Only after thé Sub-Collector of Tindivanam came to the spot, he opened the door 
at DE and the shops became accessible through that opening. The narrow passage 
left between the front of the shops and the wall and the narrow opening let into 
the wall made the shops, according to the learned Magistrate who inspected the 
place, to look like cells in a prison enclosed by high prison walls and within the 
enclosure with very little elbow room. Therefore Abdul Samad Sahib, one of 
the shopkeepers therein, filed an application under section 145, Criminal Procedure 
Code against Annamalai Reddi and two others in the Court of the Sub-Divisional 
Magistrate, Tindivanam, on 31st January, 1950. -Another application under 
sections 144, 147 and 148 was filed by Abdul Sathar Sahib, the undivided brother 
of that Abdul Samad Sahib, against the same respondents in’ respect of some other 
shop there on grd February, 1950. The former application was referred to the 
Circle Inspector of Police, Gingee, for report. , The Circle Inspector who has ins- 
pected the place and who has been examined as a prosecution witness testified that 
he visited the place on 6th February, 1950 and submitted his report Exhibit P-2 
and warned the Hindus not to persist in'this course cf; conduct and that they did 
not heed his words and that he then visited the spot on 8th March, 1450, along with 
‘the District Superintendent of Police and they ‘found the state of things unaltered, 
and these Muslim shopkeepers put to trouble. Then these proceedings’ were 
proceeded with under section 133 and which it was perfectly competent for the 
Magistrate to do though the proceedings were presented under Chapters XI and 
XII, Criminal Procedure Code. Where is no disputs that the correct procedure 
prescribed under sections 133 and 143 had been followed in this case. The learned 
Magistrate came to the conclusion that the place on*which this wall had been còns- 
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tructed is a public place and a public way and that it constitutes an obstruction 
and a nuisance and that the public right set up. by the respondents 1 is bogus and - 
< passed an order for demolition of the same, and it is against this order that ‘the’ 
present Crimnal Revision Case has been filed. 


In this case we have to consider four points : viz., (1) whether the wall which 
has been ordered to be demolished has been put up in a public way or a public 
place ; (ii) whether it constitutes an obstruction and a nuisance ; (iii) whether the 
public right set up by the respondents (in the lower court) is bogus or bona fide and: 
(iv) whether in a petition under section 147 the Magistrate can BADEAN. under 
Chapter X, sections 133-143, Criminal Procedure Code. 

On all these points I have: come ‘to the same conclusion as the learned 
Magistrate and here are my reasons : 

Point 1.—That the place on which this wall has been constiusted d isa public : 
- place and a public way cannot be seriously disputed. The place itself is registered 
„as grama natham bearing R. S. No. 1 50/1-À. It is in evidence that the. public 
‘are using it not for the celebration of Muthalamman and Mariamman festivals 

as was sought to be set up but for display of fireworks on festive occasions. The 
celebration of festivals was set up in order to make out that the Hindus were in 
exclusive possession and had the exclusive user of the property. The respondents ' 
when examined by the Sub-Divisional.Magistrate of Tindivanam on rst March, 
1950, took up this position. Then when examined by the Executive First Class 
Magistrate, Tindivanam, on 13th August, 1951, after the case was remanded: they 
stated that the land in dispüte was in their possession and the petitioners had no 
right to possessioh.. The. third respondent however admitted that the said place 
belongs to the public and in joint written statement filed on 13th August, 1951; before 
the same Magistrate they admitted that the concerned land is vacant site ‘comprised 
in R. S. No. 150/1-A with the. extent of 12 cents being grama natham intended” 
for the use of the villagers. Exhibits D-1 and D-2 also did not lend any support to ` 
the contention-of the respondents. It is clear that the land is Government porom- 
boke. and is a public place. The learned Magistrate who inspected the place ` 
found that it was also being used as a public way. This land lies between the 
Avalurpet- -Chetput road and the private property of petitioners and others, Near 
the point F in the plan filed in this case the Avalurpet-Chetput road and the Bazar 
street meet and the former is bus route. This plot now enclosed by the compound 
wall is necessary for the convenient use of both the roads both for vehicular as well 
, as passenger traffic. In short it falls within the definition of a public road within 
the meaning of section 3 (18). of the Madras Local Boards Act, 1920, where a public 
road is defined as meaning and including the drains attached to any such road, 
public bridge or causeway and the land which whether entered of not by any 
pavement, verandah or other structure, lies on either side of the road way up to’ 
the boundaries of the adjacent property, whether that property is private property 
or property belonging to Government. This public place and public way, have 
not become the property of the villagers and the Panchayat Board which hastily 
passed a resolution, and which resolution is not being produced, had no authority 
to deal with this land. R.W. 1 admitted that the land is not vested in the Pan- 
chayat Board and for erecting a permanent structure or wall the, orders. of the 
Government are necessary. He also admitted ‘that no such order has’ been passed 
either by the Revenue department or by the Government. Therefore, point I 
“has to be decided in the affirmative. 

Point 2.—1 have already indicated sufficiently to show that this wali TAK, 
on a public place and a public way constitutes an obstruction and nuisance. It 
"was sought to be suggested that this will only hit the shop keepers and not the public. 
The evidence in this case shows that this obstructian would also affect the unascer- 
tained members of the: public whose ordinary avocations may take them to the 
neighbourhood of such shops, apart from the customers and that therefore this 
would constitute both obstruction as well as public nuisance. Public nuisance is 
nuisance caused not only to the persons as in this case living. ifi the shops but also 
to, as I have just now pointed out, unascertained members of the public whose 
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ordinary avocation:may take. them to neighbourhdod. —Queen-Empress v. ‘Fasoda~ 
gand* and Begg v. Lamessor?, , In other words’ this is not merely a case of infringement 
-of a private right or a private dispute which is outside, the scope of Chapter X of 
the Criminal Procedure Code, |. . biu ' 


"S Point/3: The powers: embodied in sections 133 to 137 with regard to the 
‘obstruction of public ways, are not intended to be exercised where there is a bona 
fide’ dispute as to the existence of the public right ; see In re Narayan Jivan Mestri®. 
Where there is such a dispute, the Court should pass no order under those sections 
until the public right has been established by proper legal proceedings, civil or 
criminal. See Basaruddin Bhuiah v. Bahar Alt, In re -Venkanna®, Budhainath v. 
Nil Mahanth®, Asker Mia v. Sabdar Mia’, Lalmian v. Nazir Kalashi® and, Queen- 
Empress v. Bissessur Sahib®, But the mere assertion cf a claim of title made without 
reasonable ground, or honest belief in it, or honest intention to support it will not 


‘oust a criminal Court of its jurisdiction under sections 133 to 137: of the Code; - 


Luckhee Narain Banerjee v. Ram Kumer Mukharjee!?, Queen-Empress v. Bissessur Sahib?, 

.Nasaruddi v. Akiluddi!!, Mukundalal Dey v. Haribole Sahal?, Upendranath Bhuttacharjee v. 
Krishnachandra Bhuttacharjee**, Queen-Empress v. Kedarna:h**, Belat Ali v. Abdur Tahim1$8, 
In re Maharana Shri Jaswat Sangji19. It is not operito any person illegally causing 
obstruction to public property to.set up a. bogus..question of title.for the. purpose 
of ousting the, jurisdiction of the Magistrate. and notwithstanding the raising of 
such’ a. question the Magistrate'is entitled to hear a. casessufficiently to enable him 
to make up his mind whether or not bona fide;question: of title is raised. It is quite 
true that when it is. found. that. this claim of title-is advanced in good faith and is 
supported by. prima facie respectable evidence the Magistrate cannot proceed further 
and decide whether the title so set up does òr 'does not exist but must leavé the 
matter to be decided by thé civil Court: Emperor y.. Dost Muhammad”, Matuk 
Dhari Tewari v. Hari Madhab,Das18, Preonath Dey- vv Caburdhonemalo**, Rakhal Chandra’ 
Saha v. Kailash Chandra Sarkar?", In this case the” Magistrate bas followed the 
<dtrect procedure and has only come to the conclusion that the respondents’, 
claim was not a bona fide question of title but, on]y-a3 attempt to cause annoyance. 
and. inconvenience to the persons with whom thay: were: at enmity and their act 
amounted to obstruction and à public nuisance and made the order absolute under: 
section 137, Criminal Procedure Code. undo Gofcla Chatterjee v. Kusum. Kumar 
"oem c Md IN HOME QC PS Dior m 
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"under section 147 and vice versa, .The contrary.view held in In re Lindsay?? and 
.a similar obitér dictum in In re Latchmiah Maistry?3, ‘was not followed in Karuppanna 
-Goundan v. Kandaswami Goundan?*, The only ‘restriction naturally is that when 
,proceedings are instituted and action taken under seczion 133, Criminal Procedure 


“Point 4: Section 133 does not oust'the jurisdiction of-a Magistrate to. proceed 


* 


‘Code, orders under section 147 cannot be passed since the two sets of proceedings 


„are under entirely different chapters, governed by different procedure in detail, 
-and orders are made for entirely different purposes ; Abdul Rahman Mia v. Safar 
Ali?5, The instant case is not one such instance. © ` . 


'* “There are no grounds to interfere with the correct’ order made by the learned 
-Magistrate and it will be sufficient only to indicate to him that in regard to the! 


* 
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furiber proceedings after -séction 143; Criminal Procedure Code; hé must have- 
recourse to the instructions given in G. O. No. 133, dated 14th January, 19385,- 
dealmg with the financing of the initial expenditure which might have to be 
incurred under section 140 (2); Criminal Procedure Code. The initial expenditure: 
shou'd be debited to contingencies and the costs, if any, recovered from the parties 
should be credited to the Miscellanéous head of account and in cases where the 
- costs are not recovered separately but are included in the fine levied by the’ Court,. 
the fine or realisation should be credited to “ * Administration of Justice General. 
Fees, Fines and Forfeiture.” 


In the result, this revision case is dismissed. . 
K. Gi. 4 ———— Revision case dismisses 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. z 
PRESENT :— MR. Justice Sussa Rao.AND Mm. Justice RAMASWAMI." 
Kondavitti Bralimayya’ and others PT ae ae: * ..— Appellanis* 


Ws Ags. m 
V. 


Sri. i D ajengan A situate at Ponnekallu, Guntur Taluk, 
by its trustees’ Guduru. Sitaramayya and others .. Respondents, 


‘  Inam—Grant to deity—Archakas ii in possession of the lands'as de facto trustees found to have been performing~ 
the a broperly—If entitled to be allotted any definite share of the properties Jor carrying on the worship. 


“Where it is found that an original grant was made to the deity, though the archakas had been in. 
possession of the-property they have no title to the same and the de jure trustees are entitled to possession: 
of the properties. ‘The question whether -the archakas who have been doing the worship properly 
are to be allowed, to continue in possession of any definite portion of the properties in lieu of their 
remuneration must depend on the facts and ‘circumstances of each case. There is no invariable- 
rule that.the archakas should bé allotted two-thirds of the properties in lieu of their remuneration. . 
The allotment of a particular share to the archakas would depend upon the total income of the lands;. ` 
the value of the articles required for worships, the amount of reasonable remuneration intended to- 
be provided and other similar circumstances. ‘Though in law the title to the "properties will be.in the- 
deity and the archakas are noc in ‘law éntitled to insist that, they should be put in possession of a portion. 
of the lands of the deity, it is proper that the temple authorities may ‘in consultation with the Commis- - 
sioner of Hindu Religious Endowments put the archakas in possession of a reasonable portion of the 
lands, having regard to the circumstances of the particular case, The archakas are not : precluded fom 
accepting a salary instead. 


Decisions of Satyanarayana Rao anil Chantira Reddy, jJ., in A.S. No. 218 of 1946 ; .of the Chief E 
Justice and Panchapakesa Ayyar, J., in A.S. No. 287 of 1945 'and of Govinda Menon and Basher ` 
Ahmed. ‘Sayeed, JJ.» in C.M.A. No. 8 of i 1949 'considered. 


a 


Appeal against the decree of the Court of the SUDANA Judge, Guntur, 
, dated 21st February, 1950, in O. S. No. 178: of 1949. 


G.. Venkatarama Sastri for Appellants. E pex at id 2 de ees 


TK. Ramaseshayya, N. C. Sekhar, P. Rama Rav and S. Mohan Ku maramangalam - 
_ for Respondents. TP 


The Judgment of the Court > was | delivered by 


Subba Rao, J.—This appeal arises out, of O. S. No. 178 of 1949, a suit ‘filled 
by the plaintiff-first respondent, for recovery of possession of the plaint schedule- 
property and for mesne. profits. The plaintiff, 27th defendant and one Nagayya 
are the trustees of the temple of Sri Rajeswaraswami of Ponnekallu: Defendants. 
1 to 7 are the archakas of the suit temple and defendants 8 to 26 are the lessess . 

under defendants 1 to 7." The plaintiff alleging that the plaint schedule properties 
are thé properties of the deity filed the aforesaid suit for recovery of possession. 
Defendants 1 to 7 denied that the properties are the properties of the deity and. 
claimed that the suit lands were granted to the archakas burdened with service- 
to the deity. They also claimed that they acquired a right by adverse possession... 
As many as seven issues were framed in the suit and they reflect the contentions. 
of the parties. They are.: 


————————————————À - 
* Appeal No. 237 of cu : . , 8th October, .1952. : 
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1.. Whether the plaintiff has title to the suit lands? |. 
2: Whether the deféndants acquired title by adverse possession ? 
3. Whether the suit lands’ are' service inams’ and whether the defendants. 
| are entitled to be in possession of the same ?: ; 
4. To what mesne profits if any is the plaintiff entitled ? 
. 5: To what relief? : P. 
6. Whether plaintiff is legally constituted trustee ? E 
7. Whether plaintiff's suit is not maintainable on account of O, S. No. rog 
of 1934, District Munsiff's Court, Gunzur ? 


The learned Subordinate Judge held that the deity is the owner of the pláint schedule 
. properties and. gave a decree for possession. ‘ f 


The first question that arises in thé appeal is whether the -deity has title to the 
plaint schedule items or whether they were granted to the archakas subject to the, 
service to the deity. The Inam register is almos: ċonclusive on this question: 
Col. 11 gives the name of the grantor. It shows that the. lands were granted by - 
Vasireddi Venkatadri Naidu. Col. 13 shows the name of the grantee. "The 
name of, the grantee is given as Sri Rajeswaraswami. Under Col. 8 the following 
recital is found : : 


“ For the worship of the [dol in Pagoda of Ponnekallu. Worship is performed.” 


, Under Cols. 16 and 17 giving particulars regarding the present owner, the’ name 
of the deity Sri Rajeswaraswami is given though under the name of the deity the 
worshipper’s name is also given. Cols. 20 and 21 show that the Inam Commis- 
sioner confirmed the grant so long as the-service is performed. It has been held 
that in the absence of the original grant, the recitals in the Inam register are of 
great evidentiary value. The recitals indicate beyond any reasonable dóubt 
that the grantee is the deity and the object of the grant is the worship of the deity. 
The learned counsel relied upon the mention of the name of the worshipper in 
Col. 16 in support of the contention that the grant should have been made only 
to the archaka burdened with service. If that was the fact, under Col. 13 the 
name of the archaka would hate been given and under cols. 16 and 17 the name of 
the deity would have been omitted. "The name of the worshipper obviously was 
given in Col. 16 as there was no separate trustee at the time arid the worshipper: 
filed a statement before the Inam Commiissioner giving the details of the inam. > 
If theré is any. doubt, that is dispelled by the recitals in the Inam statement, Ex. A-2- 
filed by the archakas themselves. In Col. 1 under the heading “ name of the 
Inamdar ” the deity's name—Sri Rajeswaraswami is given, ' The “ present enjoyer ” 
is also described as the same. In Col. 4 under the heading “ name of the origimal 
grantee and the relationship existing between .him and the present enjoyers ” Sri. 
Swamivaru's Devastanam is mentioned. If really the archakas were the grantees 
their names would have been mentioned and their relationship would also have 
been given. Under Col. 5, particulars of the family of the present enjoyers, again. 
the Devastanam is mentioned. These recitals are consistent with that found in 
the Inam register. We therefore have no hesitation to agree with the finding 
of the Court below that the original grant was made to' the deity. . eet 


If so, it, follows that the plaintiff would be entitled to a decree for possession: 
and the learned Subordinate Judge rightly gave a decree for possession. ' But the 
.learned counsel for the appellants contended that in view of some unreported. . 
judgments of this Court they are entitled to continue to be in possession, at any ' 
rate, of two-thirds of the plaint schedule properties, even though the Subordinate- 
Court and this Court have held that they have no title to the properties. In A. S, . 
No: 218 of 1946, Satyanarayana Rao and Chandra Reddi, JJ., held that having: 
regard to the circumstances of that-case the archakas would be entitled to be pat 
in possession of two-thirds of the temple properties in lieu of remuneration. Satya- 


narayana Rao, J., rightly observed in the judgmen: as follows : 
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“No doubt on our findings it i would follow that the plaintiffs would have no right to retain, posses- 
ion of the lards.” i . 
But the learned Judges proceeded to make an allotment between the templé and 
the archakas arid directed two-thirds of-the lands to be put in possession of the 
archakas in lieu of remuneration. From the abservations: extracted above, it 
would appear that the learned. Judges would have decreed possession of the plaint 
schedule properties ; but obviously as the other side did not object, they made an 
equitable distribution of the properties having regard to the circumstances óf that ' 


.case., A copy of the judgment’ of the Chief Justice and Panchapakesa Aiyat, J. 


in As 'S. No. 286 of 1945, has not been placed before us. We presume that in. that 
case also the allotment was made as the parties.agreed to that course. In G. 
No. 8 of 1949, Govinda Menon and Basheer Ahmed Sayeed, JJ., observed as follows. E 


DOM Accordiiig to the decisions of this Court, if the archekas have been properly performing the 


. nitya naivedya aradhana and other religious ceremonies in the temple, they are erititled to an allot- - 


ment of nearly 2/3rd of the.net income for performing these ceremonies and also for present ‘services. - 
If the Court, after evidence, is satisfied that since the filing of the suit, the defendant archakas. have 


. propérly performed the ceremonies in the temple and have not committed any default, in this behalf, 


A 


then the. lower Court will direct that they be paid 2/grd of the net income remaining in ‘Court; after 
‘defraying all the expenses i, . < . As regards the future, we direct that if and when the lower 
Court i is satisfied that ceremonies are being properly conducted, the 2/grd of the net. income. will be 
paid avér to the archakas. If any default is committed i in the performance of the ceremonies, he lower i 
‘Court will'withhold payment'to the`archakas.” ` 

The learned Judges were dealing with an appeal filed against an order: apponiiting 
a receiver to take possession and manage,the properties pending the suit:? The 
order made by the. learned Judges: was obviously intended to be an interim. order 
and” "was presumably: made without prejudice to the rights of the: parties, in, the ' 


' suit.” We do not think: that the learrted Judges, meant to lay down as a ‘proposition : 


of law that irrespective of the circumstances in a particular case, the archaka should 
-be allotted two-thirds of the. properties of the temple., If that is so, it may | ‘lead to 
the following anomaly among others. Suppose the archakas haye been in possession - 
of the temple. properties which at present are fetching an income of Rs. 10,000. 


` “Though a few hundreds would quite suffice for the remuneration .and: padithram 


and ‘other expenses, the trustee would be bound to put the archakas in „possession 
of properties fetching an. income of about Rs. 7,000. The learned Judges in the 
aforesaid three decisions we are sure never intended to lay.down a propositiozi ` 
which: would lead tó this startling result. The allotment of a particular. share 
‘would depend’ upon the total income of the lands, the value of the articles equired 


| for worships, the amount of reasonable remuneration intended to be provided and 


other similar circumstances. : E DISP Bae 


.. 'Atthe same time we may observe that the arches have been in uninterrupted 
possession of the ‘plaint schedule properties for over along period of tine. -; It is 
also: likely that they ‘will continue to be in the village and function properly if they 
are ‘given properties sufficient for the expenditure of nitya naivedya deeparadhana 
and remuneration: ‘Though in law they are-not entitled to insist that they should 
be put in possession of a portion of the lands of the deity, it appears to. us proper, 
as it appeared to other Judges,of this Court, that the temple authorities, may i in 
consultation with the Commissioner put the archakas in possession of a reasonable 
proportion of the lands, having. regard to the Circumstances of this particular case. 
"Those observations are not intended to preclude archakas from accepting: id salary: 
„Inthe result the appeal fails and js dismissed with costs. 
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“IN THE HIGH COURT OF JUDICATURE. AT, MADRAS. +1. +? 


| Piin — MR. Justice Mack AND > Mr. JUSTICE KRISHNASWAME Nivunw. yi 
Chukkapali Venkateswazlu : Bo 2 Appellant E] 
oO LN sr sd a 
Kanyadhara Challaiya and others qu S NG eg, “makan. in 
` Hindu Law—Widow—Surrender ká estate—Tesis of validity cnd bona fides— Subsequent adoption b 
widhu— Effect. H 


The motives of a widow in renouncing and transferring : her hüsband's estate in favour of the 
nearest reversioner, whatever they may be, shculd not be taken into.account in determining the 
validity ó£thessurrender. What has to be looked into is only her capacity to renounce and a complete 
effacement of her interest in favour of the nearest reversioner. If the transaction of surrender is a 
relinquishment of her entire iüterest in her husband's property and if such relinquishment is in fayour 
ofthe nearest reversioner and so long as it is not in any way indicated that the arrangement evidenced 
by the surrender between the widow.and the reversioners allows a benefit to: accrue to the widow 
excepting a provision for maintenance, it must be held that that should be sufficient to.stand the 
test of a valid surrender. ` It is difficult to say what generally influences or impels a widow to enggalan 
hér property in favour of her husband's next of kin, that is the nearest reversioners. 


The fact that she not only desires to provide for a relation of hers for whorn she might have some 
affection, and where the reversioner who will be entitled to the estate accedes to her request in deference 
to her wishes to make such a provision, cannot characterise the surrender as not a bona fide one. — ' 


Krishnamurthi v. is A (1944) 1 M.L.J. 443 and Akkànzna v. Brahmadu, (1950) 1 M. LJ. 750» 


considered and explained \- 


'"Even from the point of view of the texts and as explained by the Smet. a surrender 
by the widow of her entire interest in her husband’s property in favour of the nearest reversioners 
does: not become invalid by reason of the reversianers making 2 provision at the time of tbe surrender 
or subsequently of a portion of the property to the kindred of the widow’s father and mother to a 
her. wishes. 

| Authorities reviewed. mE ` ' ; 

A subsequent adoption by the widow, will not divest .the properties held by the reversioners 
under “such surrender. 

Appeal against the decree of the Court of ths Subordinate Judge, Tenali, 
dated 6th December, 1947, in O.S. No. 52 of 1946. . E 


„K. Krishnaswami Ayyangar and N. C. Ragavachari for Appellant. 
K. Kotayya and Y. G. Krishnamurthy for Respondents. 


- The Court delivered the following - l i H 


E Krishnaswami Nayudu, f. —The plaintiff, who is the apalane sued 
in forma pauperis, to recover the suit properties, which consisted of 23 items of lands and 
two houses belonging to one Chukkapalli Pichayya as his adopted son having been 
adopted, by his widow the goth defendant (Achazuma). Chukkapalli Pichayya 
died about 60 years prior to the suit leaving. the 20th defendant a childless widow.. 
Defendants 1 and 2 are the sister's sons o? Pichayya. The widow, 20th defendant, 
purported to adopt P.W. 5, but that adoption was subsequently set aside by | Court. 
On:25th February, 1940, she obtained an authorisation from two of the reversioners 

"to adopt a son to- her husband.’ But before any actual adoption took place, the 
widow surrendered her husband's estate in favour of defendants 1 and 2, the nearest 
reversioners. On 28th February, 1940, under Exhibit A-2 the widow and Pichamma, 
the sister of the deceased Pichayya and mother of defendants 1 and 2 jointly executed 
a deed of surrender in favour of defendants 1 and 2 conveying all the. properties 
of Pichayya and the document mentions a payment of Rs. 2,000 to the widow 
for her maintenance for her lifetime and for spiritual. benefit to her husband and for 
offéring Gaya Pindams, etc. Prior to this document it may be stated that by 2 a, 
deed of gift (Exhibit B-1) | dated 26th February, 1940, she had already made a gift , 
of 2. acres of land to a temple. Immediately after the execution of Exhibit A-2, 
the surrerider deed, the 1st and 2nd defendants and the other reversioners entered’ 
into a deed of settlement, Exhibit A-3,"whereunder the properties of ‘Chukkapalli 
Pichayya which.were surrendered by the widow were divided as between defendants . 


am ‘Appeal’. No.. 300, of 1948. à Eel uu 14th October, roga. 
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I I 2 and the other reversionérs in certain proportions, the plaintiff's ‘grandfather, 
who was one of the reversioners, also getting a share., It is found that there was a 
sale deed by the 1st and 2nd defendants on the sàme date, namely, 2nd March, 1940, 
Exhibit B-2, of the 3 acres and 6 cents of land to D.W. 1 forà sum of Rs. 3,000 
ut.cf which Rs. 2,000 is mentioned as having been received by the 1st and 2nd 
defendants to enable them to pay the widow the maintenance as provided under 
Exhibit A-2, the balance being the amount due under a prior transaction between | 
ihe 1st and 2nd defendants and D.W.1. More than three years thereafter on goth 
September, 1943, by Exhibit B-20; D.W. 1 sold the 3 acres and 6 cents of land, which 
he purchased under Exhibit B-2, to the 15th defendentfor the same price of Rs. 3,000. 
"The 15th defendant is the brother’s son of the widow. From a reading of Exhibit | 
B-20, it is seen that'the sum.of Rs, 2,000, which was paid by D.W. 1, as part of the 
salé consideration of Exhibit B-2 for payment of. the sum provided ‘under Exhibit 
A-2' to the widow, was in fact borrowed: by D.W..1 from the 15th defendant even . 
. on ‘the date of Exhibit B-2 and that there was an arrangement between D. W. z 
and the 15th defendant that if the amount is not repaid he should execute a convey- 
ance of the property which he purchased under Exhibit B-2 to the 15th defendant. 

: "The recitals in Exhibit B-20 show that the 15th defendant was the person who in , 
fact paid the sum of Rs. 2,000 which enabled defendants 1 and 2 to pay the widow 
AS | and. for her maintenance. i 


Tt. may also be mentivned that the opake were subiet to an usufructuary . 
mortgage in favour.of P.W. 5, and defendants 1 and 2. and others instituted O.S. _ 
No. 292 of 1941 on the file of the. District Munsif's Court of Tenali, for redemption 
and. P.W. 5 in turn instituted O.S. No. 32: of 1942 on the file of the Subordinate 
"jüdge's Court of Tenali for a declaration that the surrender deed and the settlement 
were fictitious transactions not binding on him; "There was a compromisé, "which 
was recorded in O.S. Na. 292 of 1941, Exhibit B-7, on 2nd August, 1943, whereby 
the mortgagee was given. about; 3 acres in, satisfaction of his mortgage. The 
widow. was a party to the compromise and all the parties including the widow, 
: Achzmra, declared under the compromise that the surrender deed and the settle- 
ment deed were true and valid. . Achamma was. nearly 75 years at the time of the 
. deed of surrender, and 5 years thereafter on 17th February, 1945, she executed a 
deed of adoption, Exhibit a in favour of the plaintiff evidencing the adopton of, 


`- the plaintiff. 


| The plaintiff institued the suit dadang to be-entitled to the suit properties 
and.alleging that the surrender deed executed by the widow in favour of defendants 
1 and 2 was not valid. Tt is also alleged that it was-the result of à conspiracy between ` 
the -widow, defendants r and 2 the sister's sons and the nearest reversioners, and, the 
other reversioners, that the surrender, settlement and the sale deeds, Exhibits A-z, 
A-9, B-2 and B-20; though of different dates were the result of an arrangement 
between the parties to benefit thé 13th defendant, who is the brother’s-son of the 
widcw,'with a portion of the property and also to benefit the other reversioners, 
though none of them were the nearest reversioners, and that being the result of 
“such, an arrangement, the surrender was not valid nor bona fide. 


";' The factum of thé adoption was not disputed ; but it was contended that the 

. adoption was not valid as the widow had no’ ‘authority from the husband and she 
had not even the consent of the nearest sapindas, and further that in any event the 
Widow having surrendered her interest in her husband’s estate in favour of the. 1st 
and. and défendants, the plaintiff, even though validly adopted, was not entitled : 
to recover'the suit properties. The trial Court held. against the plaintiff on both 
these questions, found that the adoption’ was not valid and upheld the surrender. 


; The two questions that arise therefore for determination in this appeal are (1) 
Pheter the surrender is invalid for the reasons stated by the plaintiff and (2) whether 
the adoption is true and valid... Learned counsel addressed arguments on the first 
of these questions, since'if the finding of the lower Court is upheld by us, it would 
be unnecessary to degde as to-the validity of thé adoption since £he- suit being one 
for/possession:has:to fail. Though there are certain features that can be saka 
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‘from the documentary and the oral evidence which, would throw suspicion. as to 
-whether the transactions were not the result of an azrángement between the widow 
.and the reversioners'as to the best way of disposing of the properties, we feel unable 
- -to agree with the appellant’s contention that Exh bits B-2 and B-20 are fictitious 
"transactions brought into existence with a view tc benefit the 15th defendant by 
-the widow setting apart a portion of her husband's property in favour of her brother's 
son. The reference in Exhibit B-20 to an agreement between the 15th defendant 
and D.W. 1 the vendee under Exhibit B-2.as to the conveyance of this property in 
his favour, the circumstance that Exhibit B-20 waz executed after the compromise ' 
in O.S. No. 292 of 1941 and the relationship of the parties are certain of. the circum 
stances which are urged in support of the plaintiffs contention. But since a sum 
' of Rs. 2,000 had to be paid to the widow under the surrender deed and the major 
‘portion of the consideration of Exhibit B-2 being zhe said sum of Rs. 2,000 was 
borrowed for the purpose and the person from whom it was borrowed now 
transpiring to be the 15th defendant and not DW. 1, neither Exhibit, B-2 nor’ 
‘Exhibit B-20 ‘can be held to be not supported by consideration. It is not suggested 
“that defendants 1 and 2 secured the sum from other sources and paid the widow. 
"We are unable therefore to hold that Exhibits B-2 amd B-20 are nominal transactions 
‘intended to benefit the 15th defendant. If the surrender is otherwise valid, the, 
fact of the surrenderees disposing of the properties obtained by them under the 
.deed of surrendér in favour of third parties would not affect in any manner the 
walidity-of the surrender. ; 


It is, however, further urged that the settlement deed between the 1st and 2nd 
defendants, who are the nearest reversioners, and thé other reversioners was the 
„result of an arrangement entered into between them to which the widow was a 
party, which settlement was contemplated prior tc the execution of the surrender 
` «deed. No doubt mention is made in Exhibit A-3. the settlement deed, as to the 
-gift of 2 acres of wet land to the temple two days earler than the date of the surrender 
deed and to an objection having been raised by the other reversioners as to the 
-validity of the surrender. It is stated that as it was intended by the widow to adopt 
the 13th defendant in pursuance of a' deed of consent obtained by her on 25th Feb- 
ruary, 1940, to make an adoption and as there were these disputes, there was a 
-mediation and the mediators settled, that the surrender deed was executed bona 
fide and as per the advice, of the mediators defendamts 1 and 2 and the other rever- 
sioners divided the property. It is therefore urged that the surrender is not bona ` 
_fide being the result of an arrangement whereby the =roperty was divided as between 
the nearest reversioners and the other prospectiv> reversioners as also the 15th 
defendant, the brother's son of the widow. PAG EE 
The Privy Council held in Rangaswami Gouncen v. Nachiappa Goundan?, that 
an alienation by a widow of her deceased husbard's'estate held by her may be 
validated if it can be shown to be a surrender of her whole interest in the whole 
:estate in favour of the nearest reversioner or reversicners at'the time of the alienation 
and that in such circumstances the: question of necessity does not fall to be consi- 
«dered, but the surrender must be a bona fide surrender and not a device to 
.divide the estate with the reversioner. Excepting getting a sum of Rs. 2,000 for 
maintenance no portion of the property of her husband had been retained by her 
„and it has been consistently held that a reasonable provision by way of maintenance 
reserved to the widow does not affect the validity of the surrender, if it is in other 
‘respects unobjectionable. The fact therefore of'a payment of Rs. 2,000 from and 
-out of the estate- would not affect its validity in this case. The surrender should 
“not be a device to divide the estate with the reversioner. The división that is 
prohibited is a division of the estate between the widow and the surrenderee, not 
.any division of the property surrendered as between the surrenderee and others. 
It may be said in this case in view of the proximity of time between the surrender 
;and the settlement, the settlement and the sale, namely, Exhibits A-2, A-3 and B-2, 
that in fact there, has been à division of the estate between the nearest reversioners 
-and the prospective reversioners. , In the view we haze taken of.the effect of Exhibits 
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:B-2: and B-20, we ‘caririot say’ that it'amounts'to a divisiori.of the estate with :the- 
45th defendant also. . Such''a'division-of the estate between the nearest and tlie- 
prospective reversioners of ithe: husband is not what is contemplated by Lord 
‘Dunedin, who delivered the’ judgment: of the Board, in "Rangaswami Goundan ‘v.. 
Wachiappa Goundani. This-is made. clear by the same Law Lord in-a later decision 
‘of the Judicial Committee in Chowdhury Sureshwar Misser v. Mst. Maheshrani Müsrain?,. 
“where the dictum in Rangaswami Goundan v. Nachiappa Goundan? is repeated, namely, 
ithat the surrender must bea bona; fide surrender not a device to divide- the. esjate 
With the reversioners and it was held that a bona fide arrangement whereby a Hindu 

` "widow surrendered all right of succession to the immoveable property in favour of. ' 
-the nearest reversioner who in ‘turn made over halfthe property to daughters cannot, 
be stigmatised as'a device to divide the estate between the surrendering lady 

` and- the nearest reversioner and cannot be taken exception to. The surtender- 
‘would cease to be bona fidé.if such a device is adopted whereby thé widow would 

“secure a division of the property for her individual benefit. P SE 

At is not suggested in the present case that by the transfer of 3 acres and 6 cents. 
‘of lands by defendants 1 and 2 in favour of the widow’s brother's son the widow was- 
personally benefited or shé intended to retain any benefit in the sense that the. 
sale of lands was a benami or ¢olourable transaction brought about for the ultimate- 
benefit of the widow,.the 15th, defendant being only a benamidar. It is therefore- 
a case where there has been a transfer of the widow's whole interest in her husband's. 
estate in favour of the nearest reversioners, the widow retaining nothing out of jt.. 
1f that be the case. could it,be said that there has not been such self-effacement or- 
renünciation by the widow as to constitute the giving up of her entire interest in her’ 
husband's properties? There can be no doubt that there has been such a renun-- 
„ciation. Could an arrangement.entered into between the nearest revetsioners- . 
and other reversioners and even a relation of the widow whereby the propertiés are- 
divided among them to which the widow might be a consenting party invalidate- 
the surrender where the widow herself does not retain any interest? That a 
surrender should be not orily of her whole interest in favour of the nearest reversioner 
or reversioners but must also be bona fide it appears to us, was for the first time- 
la'd down by Lord Dunédin in Rangaswami Goundan v. Nachiappa Goundan', By. 
`“ bona fide " it must be understood. that the transaction is a real transaction, not 

. acolourable one, whereby there is not a complete renunciation,or the relinquishment 
of the widow's interest. What impels a widow to surrender is not of any conse-- 
quence. mo . : 


In Challa Subbiah Sastri v. Palury Pattabhiramayya?, it was held that’ where! æ 
. widow conveys the whole of her limited estate to the next reversioner in consideration: 
.of an undertaking by such reversioner that he would reconvey a portion, of such 
Property, to-.a.person named by.the widow, the conveyance is valid and is not 
.vitiated by such agreement and the title of such reversioner and ‘that of. the- 
-person to whom the. property is reconveyed in  pursuarice of such: agreement: 
cannot be impeached by other reversioners. , Sankaran Nair, J., observed ' +, 
7 +. “Ttis difficult to see how the validity of a surrender bya widow which stands on.a higher footmg: 


.can therefore be affected by her, motives or by any such conditions that may bé imposed Ey. her,as- 


x 


referred to above. Further, theré is nothing in the reason af the law’ to support this contention, 
‘Supposing this succession is acceferatéd by the widow becaming a sanyasi or remarrying, can’it be 
-eontended that the actual revérsióner at the time of her death is entitléd to claim the prererty on-. 
"the ground that her renunciation of the. world or remarriage was made in order to vest the property 
tin a favourite presumptive reversiorer, or that'it"was.made under an arrangement by which he,was- 
` to convey a portion of the property to another? *, On her renunciation of the world, or remarriage, 
‘the Hindu Law vests the property, in the reversioners and itis not the less his property Eecause, he has- 
"promised the widow to give a portion of that property to some stranger who himself could not enforce 
- that agreement.” ; DESC S BAM i AMAA 8 
. “The ‘motive of a widow’ increnouncing' and^trarisferring her husband’s estate: in 
-favcur of the nearest reversibrer; whatever.they may be, should not be taken 'into 
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account in determining the ‘validity of the surrender. What has.to' be looked i inte 
is only her capacity to renounce and a ‘complete: effacement of her interest in. 
favour of the, nearest reversioner. : 


' "This principle ás to motive "Being ika dati in judging whether a transaction 
of surrender is valid or not is still good law. „In ubbalakshmiammal v. Narayana 
Aiyar*, Venkatasubba Rao, J., expresses his agreement with the dictum of Sankaran’ 
Nair, J., in the above referred case that the validity of a surrender does not 
deptnd upon the. motive of the widow, though the -earned Judge is of the opinion 
that the actual point decided upon in that case must be treated to have been 
overruled in view of the subsequent Privy Council decision in Rangaswami Goundam 
v. Nachiappa Goundan?. In the course of the judzment while referring to that 
decision the learned Judge observes as follows : 


“ Their Lordships of the Judicial Committee in Rangaswazi Goundan v. Nachiappa Goundan® and:. 
Chowdhury Sureshwar Misser v. Mst. Maheshrant Misrains, explain clearly what is meant by the expression. ' 
* bona fide’ used in this connection. The transaction must be bona ide in the sense that the widow 
retains no benefit either directly or indirectly, i.e.,' there must be a complete relinquishment ; if ins 
the guise of a surrender, the widow enlarges her own estate in rezard to a part, the so-called surrender 
will not be upheld. I do not think there is any warrant for importing a third and further condition 
namely, that the motives ‘operating on the mind'of the widow must be of a religious or spiritual 
character. In regard to adoptions by widows according to the Bombay courts, the motive is irrele- 
vant, but the law, as administered in „this presidency, makes the motive material, There being. 
no authority declaring that the motive of the surrendering widow has any bearing, I should, for 
my part, be disinclined to introduce an uncertain and puzzling element, making it incumbent upon. 
the Courts to embark upon an enquiry, often difficult and fruitless, as regards the motive for the: 
transaction.’ 


What is therefore sindeksêood by “ bona fide” is that the surrender must not be a 
ruse to secure for the widow an interest in her husband’s property which she is not 
entitled in law, that is, retaining any benefit under it after purporting to renounce- 
itin favour of the nearest reversioneri ‘The surrender must be complete and’ 
effective and not colourable and nominal. If the transaction of surrender is a 
relinquishment of her entire interest in her husband’s property and if such relinquish-- 
‘ment is in favour of the nearest reversioner and so long as it is not in any way 
indicated that the arrangement evidenced by the surrender between the widow- 


' and the reversioners allows a benefit to accrue to the widow excepting a provision. 


“for maintenance, it must be held that that should be sufficient to stand the test 
of a Valid surrender. It is difficult to say what generally influences or impels a 
widow to relinquish her property in favour of her husband’s next of kin, that. 
is, the nearest reversioners. It is in exceptional cases that such a renouncément 
arises out of a conviction on the part of the widow to renounce not only her husband's 
‘estate but also the world and become a sanyasin. But -apart from it cases have- 
occurred where Hindu widows have relinquished the.r interests for various reasons’; 
mainly if the widow is ofa retiring disposition, being a woman she would like- 
to be relieved of the management of the estate and to hand over the estate to the- 
nearest reversioner being content with a suitable provision for maintenance. .There- 
are cases where along with a suitable provision for maintenance she may desire that 
a near relation of hers may also be provided for. These are considerations ‘which. 
generally weigh with a. Hindu: widow to renounce her estate., The fact that not 
„only she desires to be free from the trouble of administering the estate but also desires 
to provide for a relation for whom she might have some affection, and where.the- - 
reversioner who will be entitled to the estate accedes to her request in deference- 
to Hier wishes to make such a provision, cannot - characterise the surrender as not a. 
bona fide one. 


Learned counsel referred to the decision of Laksmana Rao and Happel, j. " 
dn Krishnamurthi v. Seshayya^, cited with „approval by Raghava Rao, J., in Chundru- 
-Akkamma w. Ghundru. Brahmadu®, in support of his contention. In Krishnamurthi v. 
Sesháyya$, i it'was held that tle surrender deed, the retention of some of the properties. 
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«covered by it by.the surrenderee and the alienation of the rest by him benami for. 
the brother's son of the widow, all formed part of the same transaction ; that in 
‘the circumstances, the surrender was not a bona fide transaction and the whole arrange- 
ment was only a device to divide the estate so as to give a part of the estate to the 
-widow’s brother’s son in order that the sister’s son might get the remainder in praesenti. 
‘and that accordingly the surrender was not binding on the reversion: The finding 
3n those decisions is that the transactions which they were considering were benamr 
transactions in the sense that the transfer by the-reversioners in favour of a pear 
relation of the widow was really for her benefit and the effect of it was a retention: 
of a portion of the property in the widow by adopting the transfer in favour of the 
yelation as a device to divide the estate. Those decisions might be supported an. 
the particular facts of those cases. But it is necessary to point out that Raghava. 
Rao, J., observed that the dictum in” Chella Subbiah Sastri v. Palu Pattabhiramayyas; 
iwas accepted in Mayne as good law, namely, that. the widow's motive in making 
a surrender is immaterial and that therefore a surrender by her cannot „be called 
in question on the ground of improper motive. 


The doctrine of surrender has been understood in some decisions to slave been 
evolved out of judicial decisions and to have no foundation in the original texts. 
"That was the view taken by. Kumaraswami. Sastriar, J., in Vaidyanatha Sastri v. 
‘Savitri Ammal?, where the learned Judge observed that 


* the whole doctrine of surrender and consequent acceleration of the estate of the reversioner 
“has no basis i in Hindu Smritis, but has been evolved by Courts of Justice on general principles of 
jurisprudence.” 


With respect to the learned Judge that statement carmot be said to be quite accurate: 
‘Though the surrender by a widow in favour of the nearest reversioners is not specif- 
-cally mentioned in the texts, such of the Hindu law texts that pertain to the 
-widow’s right of inheritance to her husband’s property and the extent and scope 
-of such rights are certainly derived from the texts and the right of the widow to 
surrender is one'of the incidents of the right to succeed to her. husband’s property : 
and to enjoy it. This was pointed out by Mitter, J., in Ramakrishna v. Sm. Kousalya 
Maui?*. In Arunachala Moopanar.v. Arumugha Moopanar*, a decision of Govinda 
Menon, J., and myself, our attention was drawn to the view of Kumaraswami , 
Sasiriar, J. In that case the question arose as to the right of the reversioner- 
‘surrenderee to recover possession and: dispossess the alienee from the widow before ' 
“the lifetime of the widow as a logical consequence of the surrender. We, however, 
- did not think it then necessary to examine the original texts and preferred to follow 
“the rulings on the subject. But now it appears to me it may be necessary in view 
-of the textual law on the subject to peconsiee the rulings on which we relied in 
coming to a decision in that case. 


- ' Mookerjee, J., in Debi Prosad Chowdhury v. Golap Bhagat’, has died k to some 
:of these texts. ‘The main tèxt is that of Katyayana as explained by Jimutavahana | i 
-in the Dayabhaga, Chapter XI, section. 1, para. 55, which says’: - 


** Let the childless widow, preserving unsullied the bed of her lord, and abiding with lier venerable 
"nrotector, enjoy with moderation, the property until der death. After her let the heirs take it” 7 


1n paragraph 64 he refers'to the text of Narada which says': 


“When the husband is deceased, his kin are the guardians of his childless widow. In the disposal 
-of the property, and care of herself, as well as in her maintenance, they have full power. But, if the 
husband's family be extinct or: contain no male, or be helpiess, the kin of her own father are the 
guardians of the widow, if there be no relations of her husband within the degree of a sapinda.” 


Wan reference to this text of Narada, his commentary is that 


“ “in the disposal of praperty by gift or otherwise, she is:subject to the contro) of her’ husband's 
family, after his decease, and in default of sons,’ 


‘and with their consent she niay bestow gifts on the kindred of her own father and 
‘mother. Dayakrama-Sangraha, a commentary on the Dayabhaga of Sri Krishna 
7 £1 
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“Tarkalankara. Chapter I, section 2, refers to Katyzyana and-Narada's texts and 
-commenting upon them states in.para. 7': i - 6o low 
RETEN On these (Sapindas, daughter’s sons, sister’s sons, maternal uncles of her husband) 


and on the others should she bestow presents, and not on the members of the family of her own father, 
while these persons are living, for then the specification of * paternal uncles " and the rest would be 
-superfluous. With their consent, however, she may make gits to the kindred of her, own father. 
and mother, as declared by Narada ..... In the disposal of property that is by gift, etc., the 
wife is liable to the control of the family of her husband, after tte death of he: husband and on failure 


-of sons ; so it is declared in the Dayabhaga." ‘ 
Emphasis is laid in the texts on the parental position occupied by the-nearest rever-- 
‘sioners, who are considered to be the guardians of the widow and are expected to 
protect her interests and guide and direct her in dealing with the properties of her 
‘husband. . : 
The rights of the widow to inheritance of her ausband’s estate and power to 
-dispose of her husband's property owe their origin tc the Dayabhaga and the cotn- 
-mentaries thereon ;' and that the principles as derived from the texts are applicable 
“to the Madras Presidency do not admit of any doubt, since the Bengal rulings based 
-on the Dayabhaga on these matters have been applied and followed in the decisions 
of our Court. Subramania Aiyar, J., in Marudamuthu Nadan v. Srinivasa Pillai* 
observed: | : mE ; ; 

“I think it unnecessary to go into the question, whether the Hindu law according to the texts 
_or'the commentaries lends support to the doctrine that a female holding a qualified estate can validly 
‘surrender such an estate, so as to entitle the then immediate reversioner to enter upon the inheritance 

and to hold it absolutely as if the succession had opened by the natural or civil death of the qualified 
-owner. Though there has been no course of decisions on the point in this Presidency as in Bengal, 
yet instances have occurred which show that parties have acted upon the view that such surrenders 
„are valid in these parts as well. This appears even from some of the cases which have come before: 
the Courts. Since, there is nothing in the doctrine itself which makes it less suited to the community 
in this Presidency than to the community in Bengal, it is not surprising that the Calcutta rulings 
"have in practice been followed in this Presidency also.” . 
“So long as the widow does nothing to contravene the injunctions of the nearest 
reversioners such acts of the widow could be said'&o be permitted. This is also 
-evident from the commentary of Dayabhaga in Dazakrama-Sangrahá that in the 
-disposal of property the wife is liable to the control of the family of her husband, 
after the death of her husband and on failure of sors, and with their consent, she 
“may make gifts to the kindred of her own father and mother. The reason behind 
the principle laid down in the texts is that the husband's relations, that is, the nearest 
reversioners being the persons that are ultiniately irterested in the properties are 
"themselves persuaded to part with a portion of the properties at the request of the 
-widow, they miust be deemed to have done for proper and justifiable reasons since 
they are the guardians and advisers of the widow. When the widow expresses a 
desire to surrender her interest and also wishes that a zift of a portion of the property 
“may be made to the kindred of her own father and mother, the reversioners are 
-entitled to give effect to it and nothing prevents them from doing so. The nearest 
reversioners are not bound to secure the property without any dismemberment or 
-disposal for the benefit of any other kin or reversioner, since the reversioners, even 
the presumptive much less the -prospective reversioner have no vested right in the 
-widow’s husband's property. Such disposal of prope-ty at the time of the surrender 
would not be against the injunctions laid down ir the texts. The principle of 
relinquishment or surrender as observed by Mookerjee, J., in Debi Prasad Chowdhury 
"v. Golap Bhagat?, is contemplated in the texts. The learned Judge states at page 771 
as follows:  . $i e 

* As a matter of fact, the theory of relinquishment is foreshadowed in the Dayabhaga, Chapter XI, 
-section 1, para. 50, where Jimutavahana lays down that the persoris who would be the next heirs on 
failure of prior claimants, succeed to the residue of the estate remaining after her use of it, upon the 


-demise of the widow in whom the succession had vested, in the same manner es they would have 
-succeeded if the widow’s right had never been taken effect.. The words used by Jimutavahana ` 


earam: THI em sequi WHruf wd wp? . 
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(if her right ceases or never takes effect ") are comprehensive enough to include not merely tbe 
case of the death of the widow, but all cases where her right ceases ; in other words, the’ reversioners 
take the estate.not. merely when the widow. dies, but RISO when her title i is extinguished, for instance- 
by renunciation, remarriage or the liket sap a ER 
*Fhough the term surrender is not expressly. suenan in the texts, the circumstances, 
‘and conditions under which a widow could dispose of her husband's property 2% 
‘laid down in the texts will with equal force.apply to the case of a‘disposal by the 
widow as and by way of surrender in favour .of the nearest reversioners and thus. 
„accelerate the reversion. Even fror the point of view taken in the ‘texts arfd as 
explained by the commentators, we are of the opinion that a surrender by the 
widow. of her entire interest in her husband's property in favour-of the nearest 
reversioners does not become invalid by reason of the reversioners making a.pro=- 
. vision at the time of the surrender or subsequently of a portion of the property to 
the kindred of the widow’s father and mother to. satisfy her wishes. Reservation 
of a-small portion of the property as provision for maintenance out of the estate 
is a fortiori permissible and has been so held in a number of decisions of the several. 
High Courts. We are therefore of the view that even if the transfer of 3 acres and: 
G cents in favour ‘of the 15th defendant, who is a kindred of the widow’s parenss;. 
being her brother's son, out of an extent of 25 acres and other properties isa gift, 
it isa permissible disposal of the property which does not vitiate the validity of the 
"surrender. We, however, hold'in this case that it is not a gift, but a transfer for 
, ‘consideration. to D.W. 1; who in turn sold it to the’ 15th deféndant. : In view of. 
zour holding that the surrender i is valid, it is unnecessary to examine: the finding 
.of the lower Court that the adoption is invalid, since the adoption would not divest, 
the properties.from the possession of defendants 1 and 2, who hold the same under a 
‘valid surrender. 5 
` In the result, the appeal is dismissed with costs of the bonteng respondents: 
Appellant will pay the court-fee payable to Government. wo? 


Mack, F.—I have “perused with great. interest and advantage’ the judgment: 
of iny learned: brother, with which I am in complete agreement. I am greatly: 
indebted to him for his rescarch into ancient Hindu texts, which appear to me to- 
set at rest.all doubts attaching to the surrender of a widow's life-estate. It i is, indeed, 
“refreshing, nor-is it in any way surprising, to find that the ancient texts give direct- 
support to a common: sense and reasonable position that a'childless widow 'can,. 
with the consent of her husband's kins, make a valid surrender to the nearest rever-- 
sioners after making gifts with their consent to any of her own. relations. It is also. 
settled law, so far as case-law on any subject in the domain of Hindu law can be: 
regarded as settled, as both the learned counsel agree'and as my learned brother- 
has pointed out, that a Hindu widow can, with the consent of the reversioners. 
make a valid surrender at, the same time reserving for herself a portion of property 
for her maintenance over which she will have absolute powers of alienation. 


. "The ancient texts themselves, as analysed by my learned brother, throw: 
considerable light on the obscurity of a series of decisions, some progressive and 
some, which with great respect may be called reactionary, the general effect of” 
which have imposed on the conveyancer of the'necessary documents in connéction 
. with a widow’s surrender and gift with the consent of the reversioners or sapindas 
an 'éxtremely difficult problem. * Some decisions have treated the,widow’s power of 
acceleration and the reversioner’s power of validation as distinct and independent. 
powers. «Wallis; ` J., in Rangappa Naick v. Kambi Naik} observed that the Bombay 
High Court had consistently refused, to treat the reversioner’s power to validate as 
‘derived from the widow's power to accelerate, as, though the former had the autho- 
ity. of the Hindu texts, the latter was regarded as being based upon.the application: 
of the English doctrine. of merger. The widow herself has no power of .accele- 


: „ration as such without the'consent of the reversioners, except in the very rare case | 


_ of a widow making a complete renunciation of her whole husband's estate without 
resérve to the reversioners leaving to herself absolutely nothing at all. In all other 
cases of surrender, the widow's power of acceleration and the reversioners’ power of 
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‘consent or validation are mutually inter-dependerit:'and one cannot operate without: 


‘the ‘other. e "mE ; ] 
-- I have never been able to appreciate the many legal impediments, which have: 
‘been sought to be placed in the way of a childless widow with the consent and approval: 
of the reéversioners’ disposing of the estate in order to free herself from the’ 
ibotheration of its management. The widow of course has an unfettered right. to the: 
enjoyment of the income of the entire estate till her death if she so desires. Similarly, - 
the *eversioners are entitled to refuse to agree to any surrender by the widow, 
which involves the retention of-any portion of the corpus by the widew even for her. 
maintenance. I have néver been able to see what spiritual benefit any one dead- 
or living can derive from obstacles various decisions have placed in the way of a’ 
Childless widow in the domain of surrender. The limited estate provided by Hindu 
‘law for a childless widow is something peculiar to Hindu law, and any endeavour 
to apply the principles attaching to other forms of limited interest to this kind of' 
‘estate can only be fraught with much involved complication. The one condition 
-necessary for a surrender by a childless widow to be valid is, as my learned brother 
‘has pointed out, that.it should be bona fide. It must not be a division of the estate 
between the widow and a reversioner in order that each should have premature 
and absolute powers of alienation over a portion. To cite an, extreme case, if a 
young widow and an elderly reversioner without children should agree between 
themselves to divide the estaté and this agreement is embodied in the form of a 
surrender deed with reservation for maintenance, it would clearly be a mala fide 
‘transaction with the object of.defeating the other reversioners. I am unable to 
see any impediment in the early Hindu texts. referred: to: by my learned brother. . 
in the way of the widow.executing a valid surrender in-favour of reversioners and} 
with their consent making contemporaneously small gifts to her own relations: 
and also reserving a portion of the property to be enjoyed by her absolutely for her 
maintenance. ; Re a 
: "It is becoming increasingly necessary that the law on these difficult branches 
of Hindu law, which have been made extremely complicated by much developed: 
-case-law in the past should be expressed in as clear and simple terms as possible 
for the guidance of those on whom the heavy burden of conveyancing rests. ‘In 
‘this case we have perused with much appreciation, the ability, care and thoroughness 
"with which the widow's surrender deed Ex. A-2, a contemporaneous gift deed,” 
Ex, B-1 gifting some land to a temple and other related documents have been 
‘prepared by unrecognised, unlicensed and unqualified de facto solicitors; who, 
Appear to have the carriage of all litigation in areas from which the suit arises. In‘ 
“striking contrast with these documents prepared in 1940 with a sense of responsibility’ 
we have no hesitation in describing as a thoroughly irresponsible document, the; 
-adoption deed Ex. A, by which this widow adopts this plaintiff on 17th February, 
1945, without any reference whatsoever to the surrender to the reversioners she had’ 
"previously made in 1940. Itis on the basis of this document that a first-class pauper 
litigation has been evolved in which no less than 23 defendants have been impleaded. . 
"The fact that the plaintiff's grandfather was admittedly a consenting reversionet ` 
“to the widow's surrender and received a share of land is in itself sufficient ground: 
for dismissing the suit. His grandson has been put forward as a pauper plaintiff in: 
another wholly untenable legal capacity,'in the circumstances, as a son‘adopted: 
Ay the widow. after this perfectly valid surrender. JA 
K.S. ——— — Appeal dismissed.” 
., IN THE HIGH COURT OF JUDICATURE AT MADRAS. | > m 
e "o , Present — MR. Justice RAMASWAMt. IAEA 
Pachiripalli Satyanarayana ` - ; Petitioner. ®. ~, 
: Madras Prohibition Act (X of 1937), section 4 (1) (a)—" Possession ”—Proof of. X HS DN 
t In the case of a family living jointly in the same house, the head of the family will be presumed, 
to be in possession of an illicit article found in the house; but this presumption is rebuttable jand: 
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the weight to be.attached to it-must vary according to the circumstances. ‘The strength of the presump— 
tion also varies according to the improbabilities that the article owing to its size, etc., shall have 
escaped the notice of the head of the family or it was unlikely that such incriminating article would. 
have been found by chance or that any of the sons could have taken possession. of the article and. - 
hidden it in the house without informing the father or that such article could have escaped notice 
or could. remain in the house without’ his knowledge. Possession in order to justify a conyiction 
need not necessarily be the exclusive possession. The only point that must be proved in all the-cases- 
is that accused or all the accused persons were aware of the presente of the illicit article and had 
control over the same. . 


' "Where the-evidence is that the accused is the head of the family who rented the house in Z room. 


' of which brandy Was found in bottles, who is occupying a fairly important position, whose health. 


was such that brandy might. have been recommended as palliative, who did not offer an explanation 
at the earliest opportunity of the finding’ of the brandy bottles even though opportunity was twice- 
given, 7 MES , ; 
Held, the finding by the lower Court that the accused was in possession of the illicit articles is. 
justified and the accused is guilty of an offence under section 4 (1) (a) of the Act. ` . 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the District 
Magistrate, Vizagapatam, dated 16th November, 1951, in Crl. Appeal No. 30 of^ 
1951 (C. C. No. 1046 of 1950, Sub-Magistrate's Court, Vizagapatam). . 

.-L. S. Veeraraghava Aiyar for Petitioner. ^: L oe 
‘The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


- The Court made the following ] 1 
. 'OnpzR.—This is a criminal revision case which has been filed against the- 
conviction and'.sentence of the learned District Magistrate; Visakhapatnam, in. 
C. A. No. 30 of 1951, confirming the conviction and modifying the sentence in C. G.. 
No. 1046 of 1950, Sub-Magistrate, Visakhapatnam. ie NECEM 


2. The facts are: The pétitioner-accused before us was the Héad Establish- 
ment Clerk, D.T.O.’s office, Bengal-Nagpur Railway. He is an elderly: man who is: 
sufiering from heart trouble and is.also said to be otherwise sickly. "This'accused 
has got a grown up son who has been examined as D.W. 4 in this case and that son's. 


' wife is one Jayalakshmi, who has not been examined. The accused and his son’ 


and daughter-in-law all lived in the same house and. the evidence is that they are- 
undivided and the accused is the tenant of that house. It is in these circumstances: 
that the following incident took place. _ pue 

_ 3. P.W. 1, Sri G. N. Brahma, who is the Inspector of the Special Police Esta. .- 
blishment of the. Govérnment of India with heardquarters at Puri on information: 
received in regard to certain other matters, with which we are not concerned here 
and which might well be guessed, obtainéd a search warrant from the District, 
Magistrate, Visakhapatnam, èn 4th December, 1949, and searched the hotise of 
the accused. : We Ge E 


4. In the course of the search on 5th December, 1949. in the presence. of the- 
then Stationary Sub-Magistrate, who has beer examined as P. W. 5, Mr. S. N.. 
Singh, Section Controller of B. N. Railway, Waltair, who was residing close to the” 
house of the accused and' who-has been examined as P. W. 3, the local Sub-Inspector: 
Mr. C. V. Naidu and the Railway Sectional Officer, Mr. S. J. Naidu, attached to- 
the Special Police Establishment with headquarters at Puri-and who has been. 
examined as P.W. 2. 23 bottles of Haywoods Fine Brandy VAT No. 4, were found: 
in the house of the accused. The half.bottle, M. O. 1, was found in the, bottom 
drawer of the mirror almirah in the southernmost room of the house of the accused. 
The full bottles with the original company seals were found in the iron safe in. the- 
same room. They were seized along with other articles concerned inethe other: 
case for which the search was made in the first instance and a search list Ex. P-1 
was prepared. These bottles of brandy were handed over along with a report the 
same day by the Special Establishment. Police Inspector, P.W. 1 to the- local 
Prohibition Sub-Inspector. Mohamad Lal Sheriff, examined as P.W. 4. This Prohi- 
bition Sub-Inspector, came to the spot took ‘up the investigation and prepared 
another Panchayatnama and which has also been.signed by the aforesaid persons 
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It is not disputed that before the search the person of the searching officers was- 
searched by the Magistrate as well as by the outside witness Mr. S. N. Singh. The 
accused was present at the time of the search.’ On 5th December, 1949, the Prohibi-. ` 
tion Sub-Inspector enquired the accused in regard -o the recovery of these bottles. 
of brandy and possession of the same by him. Tae accused in Ex. P-4 stated! 
that he was suffering from fever and that he was unable to give any statement. 
The accused was again called upon to appear and giv2 a statement on 7th December,. 
1949, and in regard to which also he sent a report Ex. P-5, that he was still sick and 
was unable to give a statement. 


. On the accused being charge-sheeted: for an offence under section 4 (1) 
(a) of the Madras Prohibition Act that he was found to have been in possession of” 
tivo full bottles of brandy in his iron safe and a half bottle in a mirror almirah in 
his house without being covered by permit, he came forward with the version that 
these bottles weré found in the southern room of th= house and that his only son, ' 
who is D. W. 4, and his wife Jayalakshmi are living separately in that house in that 
separate room and that the keys for these receptacles were in the possession of 
Jayalakshmi and that the accused bad nothing to co with that southern room or 
the receptacles.and that he should not be construec to have been in possession of 
these brandy bottles within the meaning of the Madras Prohibition Act rendering 
him liable to .be convicted under section 4 (i) (a). 


6. Therefore the short point for determination in all the courts is whether: 
the prosecution has brought home possession of these br andy bottles to this accused: 


>. ©, 4. The word “ possession. as can be summarised from Chapiers 13 and.14. . 

(pages 236-267) of Sir John Salmond's Jurisprudence, Chapter XI (pages 162-174) 
of Holland's Jurisprudence and Markby’s *'.Elements of Law," Chapter IX (pages. 
177-203) implies a physical capacity to deal with the tiing as we like to the exclusion 
of every one and a determination to exercise that phys:cal power ón one's own behalf. 
These two elements, physical and mental, are described by Roman Jurists as corpus- 
and. animus respectively. . 


. 8. Butasthe Authors of. the Indian Penal Code point out i in their nóte 
appended to their draft of the Indian Penal Code : 

** We believe it to be impossible to mark with precision by any words the circumstances which. 
constitute possession. -It js easy to put cases about which no doabt whatever exists and in which the- 
language of lawyers and of the multitude would be the same. I will hardly be doubted for example 
that a gentleman’s watch lying on the table in his room is in Eis possession, though it is not in his 
hand and though he may not know whether it is on his writing table or on his dressing table ; as little 
it will be doubted that a watch which a'gentleman lost a year ago on a journey and which he has. 
never heard of since is not in his possession. It ill not be doubted that when a person gives a dinner- 
his silver forks while in the hands of guests are still in his possession ; and it will be as little doubted. 
that the silver forks are not in his possession when he- has:depcsited them with a pawn-broker as a’ 
pledge. But between. these extreme cases there will -be many cases in which it will be difficult to 
pronounce with confidence whether the property is or that it is rot in a person's possession.” 


9. A person may have possession of a thing through his representative- 
provided (i) the representative has physical control over the thing ; (ii) the physical 
control is exercised on behalf of the principal ; and (ii-) the principal agrees to such 
exercise. 

10. Itis not necessar y; however: as shown in the above illustration that this 
physical power of dealing with the thing should be retained ‘at every moment. of” 
time. It would be enough for the purpose of retaining possession if that physical 
power can be produced at any moment the possesso> wishes it. Possession is lost 
with the loss of physical control. Similarly, it is nct necessary that the intention 
to possess should be constantly in the mind óf the person exercising possession.. 
It is enough if the determination to keep is not lost. As soon as that mental 
element ceases io exist the possession is lost. tu 

11. The case-law on the subject to which we have ‘got to resort to because the 
Indian Penal Code does not define the word “ possession ? though section 27 says. 
that when property is in the possessión of a person's wi&, clerk qr servant on account 
of that person, it: isin that person's possession—is not always clear. But if these: 
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-cases are rightly studied the principle to be deduced therefrom regarding possession 
zis that a man has not the possession of that the existence of which he is unaware, of. 
Possession implies dominion and consciousness in the mind of the person having 
-dominion over an object that he has it and that he can exercise it. Possession 
»3nust be conscious and intelligent possession and nar merely the physical presence... 

-.of the accused in proximity or even, in close proximity to the object : Shwe Kyo v. 
.King-Emperor!, Dula Singh v. Emperor®, Ramcharan v. Emperor?, Kuldipchand v. -Empzror 4, 
-Lakhan Singh v. Emperors, Cyril C. Baker v. Emperor*, Jayaramulu Naidu v. Empesar”, 
_Eniperor v. Abdul Ram8, Sarju Prasad v. Emperor? and Sundar Singh v. Empéror)®, " 
12. The difficulty under this head arises when | prohibited articles are recovered 
óm places under joint family possession. It is now' however well settled that in ` 
the case ofa family living jointly in the same house the head of the family i is presumed. - 


to be in possession of.any illicit article found in the house : Emperor v: Mir Ahmed}, 


- Wesion v. Peary Mohan Des?®,' Emperor v. Mst. Ram9, Harbany Singh v. Emperor 14, The. 
vpresumption is rebuttable and the weight, attached to it must, vary according tp. 
~circumstances.. It can be easily rebutted by showing that the room or receptacle 
in question was in the particular and exclusive possession of one member of the 
joint family. ‘Similarly, where two or. more persons are charged with joint illegal’ 
‘possession it is incumbent on the State to prove (a) that each of the accused had. 
either physical or constructive possession of the praperty or (5) that one or-more | 
«of them had possession thereof either physical or constructive on behalf of themselves . 
. and the other accused to the knowledge of thé latter : Narumal Dayaldas v. Enjerortt 
-Mataro v. Emperor! and- Dodo Racho v. Emperor!". > us 


“13. “This is the line of decisions arising under four important heads, viz, (a) 
-section -114, Indian Evidence Act—illustration (a) ; (b) Arms Act ; (c) Abkari Act, 
-and (d) Opium Act. It will be remembered that under section 114, illustration’ (a), 

3n order to draw the presumption -the possession must be exclusive. ` But Where 
-stolen goods were found in a house inhabited by a joint Hindu family composed’ 
-of a father, his son, and grandson and the circumstances were such that it was ‘very 
iimprobable that such propeity could possibly have been placed where it was found’: 
"without the connivance of some or all the members of the family, held that under 
:the above circumstances the conviction of the managing member under section 411, 
‘Indian Penal Code, was a proper conviction : Emperor v. Ane, Queen, Enpuss v. 
" reo referred to. QD M ' ; . el " 


“In. Algoo Misir v. “ Rex®®, Saran, Js “held thar 


E “to render a person liable to conviction under section 10 ( f. -) of the Aring Act, arms shouid be. 
sxecovered from his possession or, control, ; Merely because arms are found in a house belonging: to a; 
family; it cannot be said that the head ‘of the family who is in possession of the house must also, bein 
possession of the arms in-the rooms in the house and is therefore Hable. It has to be proved by evidence: 
«that; the room in which, the arms or the offending articles are found or are recovered were indeed in; 
-possession of that person or was under his control. It has.to be proved that some. particular person 
«or individual was in possession or control of the-room or that partion of the house from whieh the arms, 


-werg recovered in order to justify a conviction under section 19 (f).” , 


; Bosiession of the key- ‘of a Box containing arms in the house of ‘the’ accused, "must, 
“be held to be possession of arms for: purposes of section 19 (f) of the Árms. Act, 
.a5 the possession of the key of the box by the accused tends to show that the accused , 
must have knowledge of the presence of the arms in the box. Vide Mahabat | Shah 
Hussain Shah v. Emperor??. l Ke : f 





hs (1928) I.L.R. 7 Rang. inc 10. AIR. 1936 Lah. 758. : 
-9. (1928) TLR, 9 Lah. 531 AFR. 1928 ' rr. AIR. 1937 Pesh. 73. Du PN S, 
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15. Then coming to Bombay Abkari Act, construing section 43. (1) (a) (4) 
it was -held in Appa Rama Mali v. Emperor’, as follows: . .. er "t 
“ The accused lived jointly with his two brothers in a clump-of huts. Of the three huts that were 
there the middle one was occupied by accused with his family, the two edjoining huts by his two brothers 
and their families. At the back of the huts there were some fie.ds jointly cultivated by the brothers. 
‘In each of three huts were found articles which suggested that the inhabitants were or had been in 
possession of illicit liquor and in the fields were found some bottles containing liquor and tins of jaggery- 
wash intended for the preparation of illicit liquor. Held, that the only reasonable inference which 
couldebe drawn from the possession of the articles would be thet the accused or the accused and his 
brothers were manufacturing illicit liquor and that the possession of these articles which could not be 
explained on any other hypothesis was for the purpose required by clause (/) of secticn 43 of the Bembay 
Abkari Act. Held also, the fact that the evidence of possession would tell with almost equal force 
against the brothers of the accused was no ground for holding that possession has not been proved 
against the accused himself." E . 
If the evidence as to possession is adequate in the case of the accused it does 
not assi t him at all to say that on the same evidence.other persons might bave 
been tried and convicted along with him. But wken illicit liquor was found in 
the room occupied for the night by the son and his wife for sleeping, it does not 
necessarily mean that the son was in the exclusive possession of the room. The 
legal possession still remains with the father, the house-master, and there is 
obvious posibility that the liquor was stored there by the father. We must look 
to attendant circumstances to establish some element of knowledge on the part 
of the son and if evidence forthcoming is found insufficient, son is not guilty of 
posses.ion. (Bholanath Sarma v. Emperor®, and Waziz v. Emperor?). . 


16. Similarly, under the Opium Act, it has been held by Thadani, C.J., and 
Ram Labhaya, J., in Bélanath Sarma v. Emperor?, tha- where substantial amount of 
opium is found in the bed room of the accused with weighing scales and small 
weights, knowledge of the presence of the opium in the house can reasonably be 
attributed to him under section 10, Opium Act, The accused is then required to 
account satisfactorily for his possession and his failure renders him liable to a con; 
viction under section 9 of the Act. In Wazir v. Emperor?, it was held that the 
possession of the husband does not necessarily connote that the wife also was liable 
under section 9. Where opium is recovered on a search of the house in which 
the accused lived with his wife, the husband alone is responsible for the opium 
discovered and it cannot be presumed that the wife was also jointly in possession 
with him. ' y . ; 

17. Tosum up, in the case of a family living jointly in the same house the head 
of the family will be presumed to be in possession of any illicit article found in the 
house ; but this presumption is rebuttable and the weizht to be attached to it must 
vary according to the circumstances as laid.down in Emperor v. Mir Ahmed*, and 
Weston v. Das*, -The strength of the presumption also varies according to the 
improbabilities that the article owing to its size, etc., should have escaped the 
notice of the head of the family ; Harban Singh v. Emperor®, or it was unlikely that 
such incriminating article would have been found by chance or that any of the 
sons could have taken possession of the article and hidden it in the house without 
informing the father or that such article could have escaped notice or could remain 
concealed in the house without his knowledge : Jwala v. Emperor’, or the nature of 
the occupation, Emperor v. Ismail®, or the nature of the participation of the other 
members in the manufacture, storing and disposal of the illicit article : Emperor v. 
Parmidi® and Nga Shew Toe v. Emperor! 9, Possession ia order to justify a conviction 
under the Abkari Act need not necessarily be exchusive possession : Appa Rama 
Mali v. Emperor, Harsh Nath Chatterjee v. Emperor!1, axd Parmai v. Emperor1?, The 
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only point that must be proved in all these cases is that the accused or all the accused 
persons were aware of the presence of the illicit article and had control of the same. 


18. Bearing these principlesin mind when we examine the evidence in this case 
we find that the possession of the brandy bottles has been brought home beyond 
reasonable doubt to this accused. This accused is the head of the undivided 
family. It was he who rented the house. He was occupying an important position 
in life and was suffering from heart trouble and a certain amount of weakness for 
Which a particular type of Doctors recommend brandy in small quantities both for 
bracing of heart as well as to: prevent depression and alleviate pain also. The 
‘keys for opening the almirah and iron safe were handed over by this accused. It is 
“quite possible as spoken to by the servant of this accused that the keys were in the 
actual custody of the daughter-in-law as this elderly man may not like to carry 
about a bunch of keys with him and might have left to his daughter-in-law the house- , 
hold duties of keeping the-keys, etc. This would not make that Jayalakshmi the 
culprit because the suggestion made that these brandy bottles might have been 
purchased by-her for confinement was found to be wholly untrue and her last child 
was more than a year old at the time of this offence and there is no suggestion that 
she was carrying. On the other, hand, Jayalalshmi's husband comes forward 
and says that neither! his wife nor. himself ever took brandy. Similarly, the fact 
that the articles of Jayalakshmi and her husband have been kept in the safe and the 
almirah is neither here hor there. It would nat disprove the possession of this 
accused. One significant circumstance showing that the present suggestions are 
after-thoughts! is the fact that this accused. stoutly declined to give an explanation. 
regarding the presence of the brandy bottles either on the 5th or on the 7th on the 
pretext that he was unwell though one would imagine that the fever from which 
he is stated to have been suffering:could mot have prevented him from saying 
in a few words as to how the brandy bottles came into the almirah and the iron 
safe. "Therefore, putting all these circumstances together both the lower Clourts 
rightly found that the accused was in-possession af these illicit articles. 


. 1g. The conviction is correct and'the sentence of imprisonment till the rising 
of the Court and a fine of Rs. 200 imposed by the Sub-Magistrate are equally 
correct. J am unable to understand the setting aside of this imprisonment till the 
rising of the Court, which had already been undergone by the accused, by the 
District Magistrate (Judicial) of Visakhapatnam. In fact he need not have gone 
to the extent of setting aside the imprisonment which he could not set aside 
because this imprisonment till the rising’ of the Court would not disentitle the 
accused from getting any of the benefits of gratuity, etc., if otherwise he is entitled 
to them. i | 707 B 


; 20. There are no grounds to interfere and this criminal revision case is 
dismissed. : i 


VPS. — — Revision case dismissed. 
. IN ; THE HIGH COURT OF JUDICATURE AT MADRAS. r 
, PRESENT :— MR, Justice GOVINDA MENON AND MR. Justice BASHEER AHMED 
SAYEED. : 
Kannan v d Sod ^. Prisoner (Accused).* 
Penal Code (XLV of 1860), section 300, Explanation and section 304——Beating with shoe—Whether grave 
and sudden provocation which will convert the offence into culpable homicide not amounting to murder. 


In this country if a person were.to beat another with a shoe that is considered to be the height of 
shame and particularly in the midst of number of villagers right in the middle of the street. Where 
on account of the mothers of the accused and deceased quarrelling with each other the sons joined the 
fray and when the deceased beat or attempted-to beat the accused with a shoe, he retaliated by stabbing 
the deceased with a pen-knife which he was carrying in his sharts pocket, and where there is no evidence 
. that the accused came on the scene with the object of causing injury to anybody, 


` Held, the offence is one of culpable homicide not ammunting to murder as the accused had grave 
.and sudden provocation. ©. ’ A ^ 


* R.T. No. 58 of 1952 -(Crli App. No. 342 of 1952). ` grd November, 1932. 


tj KANNAN, In re (Govinda Menon, Fj. 16t 


- Trial referred by the Court.of Session of the South Arcot- Division for con- . 
firmation of the sentence of death passed upon the said Prisoner in case No. 36 
of the Calendar for 1952 on 8th August, 1952. . ` 

K. Narayanaswamy Mudaliar and V. Gopala Goundar for Accused. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 
'The Judgment of the Court was delivered by 


Govinda Menon, J.— This is a case in which there can be no doubt or dispute 
as to whether the appellant-accused has caused the death of the deceased Kannayi- 
ram. But the only point which requires consideration is whether the offence 
comes within the ambit of section 302, Indian Penal Code or whether it is reduced 
to*one under section 304, Indian Penal Code. ý 


The prosecution case is short and simple. There have been instances of previous 
ill-feeling between the accused and the deceased. On the and April, 1952, at 
about 4 ».M., when the deceased his mother P.W.: 1 and another person, P.W. 2, 
were returning from a shandy along the village strezt, had passed certain houses 
and approached the house of the accused, the mother of the accused came out and 
abused the mother of the deceased P.W. 1 in a very vile and foullanguage. There 
was exchange.of words between the two women. The deceased sat in front of one 
Arunachala Goundan’s house. Thereafter it is stated that the accused's mother 
advanced with a broomstick and brandished it against the deceased. On hearing 
this confusion and noise, the accused, who was in his shop, came out and there 
was exchange of words between the accused and the deceased. Then, P.W. 3 a 
neighbour; who was there intervened and separated them. At that time the accused 
is alleged to have taken out a pen-knife from the pocket of his shorts and given a stab . 
to the deceased on the left chest. The injury, according to the doctor, was a very 
serious one, which resulted in immediate death. The deceased fell down and died 
instantaneously. P.W. 5, a brother of the deceased, who came on the scene, straight- 
away went to the Village Munsiff, P.W. 9 and gave him a complaint at 4-30 P.M., 
which is marked in the case as Ex. P-3. The body of the deceased was taken 
from the place where he fell down, and put on a cot in the vicinity. The accused 
is also alleged to have gone straightaway to the Village Munsiff and asked him for 
protection. The Village Munsiff detained him and sent a report to the Police. 
The Police Officer P.W r3, arrived on the scene at about 6 A.M., the next day. 
The accused was in the Village Munsiff's house and was taken into custody. The 
Sub-Inspector investigated the matter and a charge-sheet was.filed against the 
accused which resulted in a committal to the Sessions Court and subsequent trial 
by the Sessions Judge. The Sessions Judge found him guilty of an offence under 
section 302, Indian Penal Code and imposed the extreme penalty of law. Though, 
according to P.W. 9, the accused admitted the offence of stabbing the deceased 
and prostrated before P.W. 9 imploring him to save him, both before the Com- 
mitting Magistrate and the learned Sessions Judge the accused did not admit having 
stabbed the deceased. He gave a version, which, on the face of it, cannot be 
accepted. Before the Sessions Judge, he has stated that he was not having any 
knife and that he did not know what he did in his anger. : 

The question, which we have to consider, is whether first of all, it was the 
accused that stabbed the deceased. ‘On this aspect of the case, we have the evidence 
of the eye-witnesses, P.Ws. 1 to 4. All these witnesses speak about the quarrel 
and the accused stabbing the deceased. P.Ws. 1 and 2 say that after the deceased 
was stabbed he took out a shoe from his foot and tried to beat the accused with it. 
As against this, we have the evidence of P.W. 13, the Sub-Inspector that at the time 
of the investigation P. W. 1 told him that the deceased began to beat the accused 
with a sandal and it was then that the accused took out a knife from. his shorts. 
pocket and stabbed the deceased. P.W. 13 also deposed that a shoe was recovered 
from the scene of occurrence. P.W. 1 in cross-examination had to admit that she 
told the Police that her son threw a sandal at the accused after he was stabbed. 
So far as P.W. 2 is.concerned he also admits that the deceasad went a few steps, 
threw a sandal against the accused, fell down and died. P.W. 3’s evidence. is to 
the effect that there was wordy quarrel between the deceased and the accused 
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and then the accused said that he would beat the deceased with a sandal and , 
that the deceased thereafter took off a shoe and kept in his hands, He, further 
deposed that the deceased attempted. to beat the accused. with the shoe, but he 
prevented him from doing so. P.W. 4 in cross-examination had to state that the ` 
deceased had a shoe in his hands and went to beat the accused. Though these 
witnesses now went to say that the incident regarding the attempt to beat with the 
shoe was after the stab, it seems to us that that portion of the prosecution evidence 
is not entitled to credence at our hands. It is unlikely that, after the dectased 
sustained a very serious injury as the one which was inflicted on him, it would have: 
, been possible for him to take the shoe from his foot and try to beat the deceased. 
The Doctor, P.W. 8, says that the injury was an oblique punctured wound 1? inches 
by: 1 inch on the left side of the chest in the region of the breast, 2 inches interral 
to the left nipple. According to the doctor the death was due to shock and hze- 
morrhage due to injury of the heart as is evident from the internal examinatian. 
When the Doctor says that a small portion of the left lung was protruding through the 
wound, that the pectoral musclés were pierced through the costal cartillegé 
of the left 4th rib at the junction of the sternum, which was cut through, and tkat 
also the intercostal space obliquely extending from 3 inches costo-condral junction 
: to the junction of costal cartillege of the 4th rib with the sternum, the injuries were 
very severe which fact cannot .be disputed. After having received such sericus 
: injuries, where the heart and lungs were affected we do not believe that the deceased 
` would have had the strength to attempt to beat the accused with a shoe. What would 
have happened is, that on account of the-mothcr of the accused and the deceased 
quarrelling with each other the sons joined the fray and when the deceased either 
beat or attempted to beat the accused with a shoe, he retaliated by stabbing the 
deceased with a pen-knife, which he was carrying in his shorts pocket. It may also. 
be remembered that it was the deceased, according to the evidence, that threw 
- Out the first challenge. He should have been considered to be the aggressor. In 
such circumstances we are of opinion that the accused had net only provocation, 
but such provocation was grave and sudden. In this country if a person were to 
keat another with a shoe, that is considered to be: the height of shame and parti- 
cularly in the midst of a: number of villagers right in the street. We are inclined 
to. hold that the attempt to beat a man with a shoe would give sufficient provocation 
to. the man intended to be beaten. The accused must therefore be said to-have 
had not only grave provocation but sudden provocation as well. "There: is no 
evidence to show that the accused came there with the object of causing anybady 
any injurý. The knife which had been produced and which is found stained with 
human blood is a small pen-knife which is usually carried by persons. Itis not-che 
prosecution case.that there was any pre-meditation so far as the offence is concerned, 
In such circumstances we do not feel justified in agreeing with the Sessions Judge 
thatthe offence is one of murder for the reasons stated by us above, but we are of 
cpinion that the accused can be found guilty only of an offence under section .304, 
Indian Penal Code, Part I. We therefore set aside the conviction under section 
$02, Indian Penal Code and sentence to be hanged by neck; but convict che 
accused of an offence under section 304, Indian Penal Code and sentence hinr to 
rigorous imprisonment for seven years. i 
_V.P.S. i um ———— o: Conviction varied, 
i IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"PRESENT :—Mn. P. Vi RAJAMANNAR, Chief Justice AND MR. Justice VENKATA- 
RAMA AYYAR; 1 MMC ) ; 


H.'Chandanmulland Company `’ ` a. Appellant* 
Mohambal. M. Mehta and others |o. Respondents. | 


Limitation Act (1X of 1908), section 5—If applicable to an application fled under the Arbitration Act (Xx of 


1940) to set aside award—Arbitration Act (X- of 1940), section 37 ( 1)— Scope. : 
. "The true scope of section 37 (1) of the Arbitration Act, 1940, is that when proceedings are taken 
before the arbitrator thegparties are entitled to plead limitation exactly as if the proceedings had been 
* "QS. ANo. 122 of 1951. * oe Ne ett er b 27th October, 1952. . 
PCS : S TX INIT E dort 4. d vais t 2l. : : i n cepe. cus as ee a 
» » à 
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taken in a civil Court. That being the scope of that section, ite operation should be Imited to pro- 
ceedings before the arbitrator and not to proceedings taken in,Crurt, though they might arise cut cf 
arbitration proceedings. Accordingly section 37 (1) does not have the effect of making secticn 5 of 
the Limitation Act applicable to an application to set aside an award. There is no pcwer in the Court 
to extend the time prescribed by Article 158 of the Limitation Act. . 

On appeal from the order of the Hon'ble Mr. Custice Krishnaswami Nayudu 
dated 6th November; 1951 and made in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in Application No. 2355 of 1951 in O.P. 
No. €6 of 1951. 


K. C. Doraiswami for Appellant. 
T. T. Srinivasan and A. N. Rangaswami for Respondents. 


The Judgment of the Court was delivered by 

Venkat: r ma. Ayyar, 7.—The question that is raised in this appeal is whether 
section 5 of the Limitation Act is applicable to an appzication filed under the Indian 
Arbitration Act to set aside an award. In certam arbitration proceedings to 
which the appellant was a party an award was pronounced and it was filed on the 
original side of this Court in O.P. No. 66 of 1951. Notice of this petition was 
served on the appellant on 27th March, 1951. Article 158 of the Limitation Act 
provides that an application to set aside an award should be filed within 30 days 
from the date of the service of the notice of filing cf the award. The appellant 
did not file any application to set aside the award witkin the time limited by Article 
158. The High Court was closed for summer recess on, the 28th April, 1951 and 
on the day of reopening the appellant filed Application No. 2355 of 1951 under 
section 5 of the Limitation Act for excusing the delay in filing the application to 
set aside the award. That application was dismissed by Krishnaswami Nayudu, J., 
on the ground that section 5 of the Limitation Act was inapplicable, and this appeal. 
has been brought against that order of dismissal. 

Section 5 of the Limitation Act runs as follows : 

* Any appeal or application for a revicw of judgment or for leave to appeal or eny other zrrli- 
cation to which this section may be applicable by or under any enactment for the time being in force 
may be admitted after the period of limitation prescribed therefar, when the appellant or zy plicznt 
satisffed the Court that he had sufficient cause for not preferring the appeal or making the applicaticn 
within such period." : i 
As we are concerned in these proceedings with an appiration to set aside an award, 
the only question to be determined is whether there is any enactment which had 
made section 5 applicable to such proceedings. : 

Before the Arbitration Act of 1940 the law was wzll settled that the Court had 
no power under section 5 of the Limitation Act to extend the time prescribed by 
Article 158 for filing an application to set aside an award. That was held by 
Mookerjee and Holmwood, JJ., in Surja Narain v. Burazari Jha! and that view was 
followed by the Lahore High Court in Dew Ditta v. Balu Ram?. The learned 
Advocate for the appellant does not dispute the correczness of the law as laid down 
in those decisions. What he contends is that the law has been changed by the 
Arbitration Act, and under section 37 (1) of the Act properly construed, section 5 
of the Limitation Act would be applicable to an application to set aside an award. 
Section 37 (1) runs as follows : à ; 

* All the provisions of the Indian Limitation Act, 1908, shall apply to arbitrations as they apply. 
to proceedings in Court.” Mu 
The question is, what is the precise meaning of the word “ Arbitration" in this: 
section? The contention of the appellant is that arbitration proceedings mentioned. 
in the section include not only proceedings before th? arbitrators, but also appli- 
cations taken out for filing the awards in Court or for setting them aside. He contends 
that they are also arbitration proceedings and that by virtue of section 37 (1) the 
provisions of the Limitation Act including section 5 will apply. He relied upon 
certain observations of the Privy Council occurring in Ram Dutt Ram Kissen Dass v.'. 
E. D. Sasoon and Co.? as supporting ` this position. The facts in that case were 





1, (1912) 18 C.L.T. 35. 7 . 3. (1929) 56 M.L.T. 614 5L.R. 56 LA. 128 : 
a (1927) LLR. 8 Lah. 274 | LER. 56 Ca. 1048 (P.C). ` E 
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these, There were. certain arbitration, proceedings which resulted in an award. 

But that award was set aside.. Subsequently the applicant commenced fresh 

- arbitration proceedings with reference to the same subject-matter. The opposite 
party pleaded that at the time of the new proceedings an action by the applicant 
would be barred and that therefore no relief should be granted to him in arbitration 
proceedings. "The applicant pleaded that he was entitled to the benefit of section 
14 of the Limitation Act and to deduction of the time taken in the prior arbitration 
proceedings. It was this question that came up for consideration before the Privy 
Council. Lord Salvesan held that the applicant was entitled to the benefit of section 
14 of the Limitation Act. His Lordship observed that the Limitation Act was in 
its own terms inapplicable to proceedings before the arbitrators and that if the : 
‘opposite party was entitled to rely on a plea of limitation based on the Limitatiqn 
Act the applicant would likewise be entitled to rely on section 14 of that Act.” Then 
occur the observations on which the advocate for the appellant relies : 

“ Arbitrations under the Indian Arbitration Act are not prosecuted by filing suits and preferring 

appeals from the decrees in such suits but by procuring awards and filing them in Court and resisting 
appiications to set them aside.” , ; 
It is contended on the strength of these observations that proceeding taken in Court 
for sétting aside awards must also be considered to be arbitration proceedings. 
We are. unable to agree that that was what was intended in those observations. The 
Privy Council was dealing with the question as to whether the provisions of the 
Limitation Act were applicable to proceedings before the arbitrator. ` They were 
not concerned with an application before the Court arising out of arbitration pro~ 
ceedings, and taken in their context the observations do not amount to a decision 
thet an application to set aside an award must be taken to be an arbitration pro- 
ceeding. The matter has to be decided on an interpretation of the language of 
section 37: (1). Whatever force there might have been in the contention of the 
appellant if section 37 (1) had stopped with the-words ‘‘apply to the arbitra- 
tions,” it is wholly untenable in view of the words that follow, namely, “as they 
apply to proceedings in Court". The section makes a sharp distinction between 
arbitrations and proceedings in Court. Whatever justification there might be 
for considering an application to set aside an award in a Court as an arbitration 
proceeding, there can be none for holding it to be not a proceeding in Court. 
In the context, therefore, the word ‘ arbitration’ should be limited to proceed- 
ings before the. arbitrators; and an application to set aside an award being a 
proceeding in Court, cannot be held to be an arbitration proceeding. Moreover 
section 37 (1) is intended to apply to proceedings in arbitration the provisions of 
the Limitation Act which would.otherwise be inapplicable. But even apart from 
section 37 (1), Article 158 in terms applies to an application to set aside an award. 
On the construction of the section therefore we are of opinion that “ Arbitration ” 
referred to in section 37 (1) cannot inclüde a proceeding taken in: Court for setting 
.aside the award. $ 


That this is the correct conclusion will be clear if regard is had to the history 
of the legislation on the subject.” Section 37 (1) isa reproduction of section 16 (1) 
of the English Arbitration Act of 1934. Before that Act the statutory law in England . 
relating to arbitration contained no provision similar to section 16 (1). In the 
absence of such a provisión the question was raised whether a party could plead 
limitation in proceedings before the arbitrators. In the decision in In re Astley and 
the Tyldesley: Coal and Salt Co.1, a Bench: of the Divisional Court in England 
had held that it was open to the defendant to plead limitation in proceedings before 
the arbitrator. That the law laid’ down in that case was not accepted without - 
question would be clear from.the observations of the Court of appeal in the cases 
reported in Cayzer Irvine and Company, Limited v. Board of Trade? where Scrutton, L.J., 
in particular expressed doubts as to the correctness of the decision in In re Asiley 
and.ihe Tyldesley Goal and -Salt Co. When that case was taken in appeal to the 
House of Lords, Viscount Cave, L.C., observed that it was not necessary in that 


te (1899) 68 LJ. Q,B. 252, Hd l a. (1927) 1 K.B, 269, ` 


s 
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case to express an opinion as to whether in In re: Astley and the Tyldesley Coal and 
Salt Co.1 was correctly decided. It was'only in 1929 that the Privy Council held 
in the case reported in Ramdutt Ramkissen Dass v. E D. Sasoon Co.” that the law 
as laid down in Cayzer Irving Company, Limited v. Bocrd of Trade? was correct. As 
late as 1931 in Halsbury's Laws of England, Vol. 1, page 653, para. 1104 the 
law on the subject is stated in these terms :— i 
* In mercantile references it is an implied term of the con-ract that the arbitrator must decide 
the difpute according to the existing law of contract and every cefence which would have been open 


in a Court of law can be legally raised for the arbitrator's decis:on unless the parties have agreed to 
exclude the defence," " 


and the statute of Limitations is mentioned as one o? the laws in accordance with 
which the arbitrators should pronounce their decisicn. It was in this state of the. 
law that the Arbitration Act of 1934 was enacted and section 16 (1) provided 
that the rules of limitation applicable to proceedirgs in Civil Court should also 
be applicable to proceedings before the arbitrators. It was this provision that has 
been enacted in section 37 (1) of the Indian Arbitration Act. The true scope of 
this provision is therefore that when proceedings are taken .before the arbitrator 
the parties are entitled to plead limitation exactly as if the proceeding had been 
taken in a Civil Court. That being the scope of sect-on 37 (1), its operation should 
be limited to proceedings before the arbitrator and not to proceedings taken in a 
Court, though they might arise out of arbitration aroceedings. In this view we 
are of opinion that section 37 (1) does not have the efect of making section 5 of the 
Limitation Act applicable to an application to set asid= the award. 


We agree with Krishnaswami Nayudu, J., that here is no power in the Court 
to extend the time prescribed by Article 158 of the Limitation Act. This appeal 
is accordingly dismissed. The parties will bear thei7 own costs in the appeal. 


K.S. —— E Appeal dismissed., 
[THE SUPREME COURT OF INDIA.) 

[Original Jurisdiction.] f 
PRESENT:—MEHRCHAND MAHAJAN, S. R. Das 4xp N. H. BHAGWATI, JJ.. ~- 


AN 


Boppana Venkateswaraloo, son of Lakshmaiah '.. Peütioner* 
v 


Superintendent, Central Jail, Hyderabad State and two 
“others ; f .. Respondents. 


Preventive Detention Act (IV of 1950), section 11 and section 11-A (inserted by Act LXI of 1952)— 
Construction and scope—Amendment coming into force only on goth September, 195o—Order on 22nd September; 
1952, extending an existing order of detention up to 30th September to 1st December, 1952—Validity—General 
Clauses Act (X of 1887), section 22—Applicability—Substantive ordes under new Act—Zf can be passed before 
the coming into force of such enactment. 


The petitioner was served with an order of detention on tke goth October, 1951. The grounds 
of detention were furnished on the 1st November, 1951. His case was referred to the Advisory Board 
on the 13th December, 1951. The appropriate Government confirmed the detention on the arst 
January, 1952. It specified 31st March, 1952, as the date up tc which the detention was to continue. 
On the 25th March, 1952, the petitioner's detention was extenced till the goth September, 1952, and 
on 22nd September, 1952, his detention was again extended till 31st December, 1952. It was 
contended on behalf of the petitioner that on the 22nd September, the State Government had no 
jurisdiction to make an order of extension so as to continue the detention beyond the rst October, 
1952, viz., beyond the life of the Act then in force and that th= order extending the period of deten- 
tion up to gist December, 1952, was illegal. On behalf of the State Government the order made 
on the 22nd September, 1952, was sought to be justified on the ground that it had power to enlarge, 
the period of detention under the provisions of the Preventive Detention (Second Amendment) Act, 
1952 (LXI of 1952) and that it could exercise that power after that Act had been passed by the. 
parliament even though the amended Act had no: yet come into force, . ^ 


Held, the order in question extending the period of detention was illegal, Section 29 of the 
“General Clauses Act is an enabling provision its intent and purpose being to facilitate the making of 





Y 


1. (1899) 68 L.J. QB. 252. ` * ` LLR. 56 Cal. r042 (P,C.). 
2. (1929) 56 M.L.J. 614: L.R. 56 I.A. 128: 9. (1927) 1 K.B, 261. 1 
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` rules, bye:laws and orders before the date of commencement of an enactment in; anticipation of its 


coming into force. It does not authorise or empower the State Government to pass substantive 


, orders against any person in exercise of the authority conferred by any particular section of the new 


Act: Orders can only be issued with respect to the time when or the manner in which anything is to be 
done under the: Act. An order for the-extension of detention made under the purported: exercise 


‘of the powers conferred by any of the provisions of the new Act is not an order with respect to the 


time whentor the manner in which anything is to be done under the Act. Such an order could only 
be made under the Act and after the Act had come into force and not in anticipation of its coming 
into forcé, * The Act having no retrospective operation, it cannot validate an order made before it 


' came into force, / 


Held further, when sub-section (2) of the new section 11-A of the,Preventive Detention Act refers 
to specification of a period in. the order, it intends to refer to the detention order as confirmed under 
section 11 (1) and not the initial order of detention. As the existing order of detention was specified 


‘to continue up to goth’ September, 1952, their detention cannot continue after that’ date by férce 


of the provisions of sub-section (2) of section 11-A merely because that date by eccident or coirciderce 
happens to be identical with the date on which the first amendment Act (1952) was to expire. 


The word “shorter” in section 11-A (2) has reference to the rst April, 1952, or the date of 
expiry of the period"of twelve months mentioned in the section and cannot mean a date antecedent 
to goth September, 1952. M. 

Petitions under Article 32 of the Constitution of India for writs in the nature 
of Habeas Corpus. -. +. ; 
AS. R. Chari, Advocate, amicus curiae. (The Petitioners were also present.) -- 


"OR. Ganapathy Iyer, Advocate for Respondents in Petition Nos. 335 and 356 


-of 1952. 


7. \Hanmanth Rao Vaishnav, Advocate for Respondents in Petition Nos. 3 50, 362 
and 366. > - 3 


i C..K. Daphtary, Solicitor-General for India (P. 4. Mehta, Advocate, with him) 
for intervenér- (Union of India). 


The Judgment of the Court was delivered by 


Mahajan, 7.—This petition and four others, viz., Nos. 350, 356, 362 and 366 
of 1952; raise.a quéstion regarding the construction of section 11-A, inserted in Act 
IV of 1950 by. the Preventive Detention (Second Amendment) Act (LXI of 1952). 


Act IV of 1950, as it originally stood, was to expire on 1st April, 1951, but 
in that year an amending Act was passed which, among other things, prolonged: 
its life till the rst April; 1952. A fresh Act was passed in 1952, (Act XXXIV of 
1952) called the Preventive Detention (Amendment) Act, 1952. The effect of 
this - Act was to prolong the life of the Act of 1950 for further six months, viz., 
till the 1st October, 1952. On the 22nd August, 1952, an act further to amend 
the Preventive Detention Act, 1950, called the Preventive Detention (Second 
Amendment) Act LAI af 1952, received the assent of the President, by which the: 


' life cf the Act was-extendeéd till the gist December, 1954. It was to come into 


force on a date appointed by the Central Government. By a notification, dated: 
15th September, 1952, the Central Government appointed the goth September, - 
1952, as the date when the new Act was to come into force. 


:. The petitioner was served with an order of detention on the 20th : October, 
1951. The grounds of detention were furnished to him on the 1st November, 1951. 

His case was referred: to the Advisory Board on the 24th November, 1951. The 

Advisory Board submitted its report on the: 13th December, 1951. The appro-. 
priate- Government confirmed the detention on the 21st January, 1952. It: 
specified 31st March, 1952, as the date up to which the detention was to continue. 

On the 29th March, 1952, the petitioner’s detention was extended till the goth 

September, 1952 and on the 22nd September, 1952, his detention was again 

extended till 31st December, 1952.' In the other petitions also the last order of 
extension was made on 22nd September, 1952, extending the detentions till 91st 
December, 1952.” But for tliis extension the detentions could not continue beyond 

gotli September, 1 952, except by use of the, powers under the new Act. . 


e. D 


1]' VENKATESWARALOO v. SUPDT., CENTRAL JAIL, HYD. STATE (s.c.) (Mahajan, J.). 187 
It was contended on behalf of the detenus that on the 22nd September, 
1952, the State Government had no jurisdiction to make an order of extension so 
as to continue the detention beyond the 1st October, 1952, viz., beyond the life of 
the Act then in force and that the order extending the period of detention upto 
gist December, 1952, was illegal. In our opinion, this contention is well founded. 
On behalf of the State Government the order made on the 22nd September, 1952, 
was sought to be justified on the ground that it had power to enlarge the period of 
deténtion under the provisions of the Preventive Detention: (Second Amendment) 
Act of 1952 and it could exercise those powers after that Act had been passed by 
the Parliament even though the amended Act had rot yet come into force. Reli- 
ance for this proposition was placed on the provisions of section 22 of the General 
Glauses Act (X of 1897). Section 22 provides as follows : 

* Where, by any Central Act or Regulation which is not to ccme into force immediately on the 

passing thereof, a power is conferred to make rules or bye-laws, or to issue orders with respect to the 
application of the Act or Regulation . . . ., or with respect to the time when, or the place where 
or the manner in which. . . . . anything is to be done under the Act or Regulaticn, then that pcwer 
may be exercised at any time after the, passing of the Act or Regulation ; but rules, bye-laws or orders 
so made or issued shall not take effect till the commencement of the Act or Regulation." 
This section corresponds to section 37 of the English Interpretation Act of 1899* 
It is an enabling provision, its intent and purpose being to facilitate the making 
of rules, bye-laws and orders before the date of the commencement of an enact- 
ment in anticipation of its coming into force. In other words, it validates rules, 
bye-laws and orders made before the enactment comes into force provided they 
are made after the passing of the Act and as preparatory to the Act coming into 
force. - It does not authorize or empower the State Government to pass substan- 
tive orders against any person in exercise of the authority conferred by any 
perticular section of the new Act. The words of the section “ with respect to”’ pres- 
cribe the limit and the scope of the power given by the section. Orders can only 
be issued with respect to the time when or the manner in which anything is to 
be done under the Act. An order for the extension of detention made under. 
the purported exercise of the powers conferred by any of the provisions of the new 
Act is not an order with respect to the time when or the manner in which any- 
thing is to be done under the Act. Such an order could only be made under the Act 
and after the Act had come into force and not in anticipation of its coming into 
force. The Act having no retrospective operation, it cannot validate an order 
made before it came into force. It seems to us thaz the expression “order” in 
the section means an order laying down directions about the manner in which 
things are to be done under the Act and it is an order of that nature that can be 
issued before the Act comes into force but it does not mean that a substantive 
order against a particular person can be made before the Act comes into force. 
In our opinion, therefore, the contention raised on behalf of the State Govern- 
ment has no force and the order extending the detention of the detenus on the 
22nd September, 1952, upto the 31st December, 1952, is illegal. 


The learned Solicitor-General on behalf of ihe Union Government inter- 
vened and contended that the detention of the petitioner as well as of others con- 
cerned in the connected petitions was legal because in the initial order of deten- 
‘tion made in all these cases no period of detention ad been specified and by force 
of section 11-A (2), the detention of the petitioners stood automatically extended 
till rst April, 1953. 


Section 10 of the new Act [Preventive Detention (Second Amendment): 
Act, 1952] adds the new Section 11-A, which is in these terms : 


“ (1) The maximum period for which any person may be detained in pursuance of any deten- ` 
tion order which has been confirmed under section 11 shall be twelve months from the date of deten- 
tion. 

(2) Notwithstanding anything contained in sub-section (1), every detention order which has, 
been confirmed under sectión 11 before the commencement of the Preventive Detention (Second ' 
Amendment) Act, 1952, shall, unless a sHorter period is specfied in the grder, continue to remain 
in force until the 1st day of April, 1953, or until the expiration of twelve months from the date of 
detention, whichever period of detention expires later. 

24. . 


/ 
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i (3) The provisions of sub-seçtion (2) shall have effect notwithstanding anything to the contrary 
contained in section 3 of the Preventive Detention (Amendment) Act, 1952 (XXXIV of 1952), but 
nothing contained in this section shall affect the power of the appropriate Government to revoke or 
modify. the detention order at any earlier time." ` 

It was suggested that on a grammatical construction of this section the word 
“ order ” in sub-section (2) means the initial order of detention and cannot refer to 
the order of confirmation as no such order is contemplated by the Act. In our 
opinion, this contention is not sound. It was held by this Court in Petition No. 
308 of 1951, Makkan Singh Tarsikka v. The State of Punjabi, that the fixing of the 
period’ of detention in an initial order of detention is contrary to the scheme of 
the Act and cannot be supported as it tends to prejudice a fair consideration af 
the petitioner’s casé when it is placed before the Advisory Board. That decision 
was pronounced on the roth December, 1951 and according to well-known canons 
of. construction of statutes and principles of legislation it has to be presumed, that 
when Parliament enacted section 11-A in Act LXI of 1952 1t was aware of the 
decision’ of this Court that no period could be specified in the initial order of de- 
tention. It follows that when Parliament in sub-section (2) provided that 


. * every detention order which has-been confirmed under section 11 before the commencement 
of the Preventive Detention (Second Amendment) Act, 1952, shall, unless a shorter period is specified 
in the order, continue to remain in force ^ 


till-a certain date, it plainly "intended: by the words “the order" to refer, 
not to the initial order’ of detention, for no period of detention could legal be 
specified in that order, but to the order of detention as eventually confirmed 
under section 11 (1). We are not on any debatable ground when we say that 
at that stage it is open to an appropriate Government to specify the period -of 
- detention in the case of every detenu. We are stazisfied that when sub-section (2) 
refers to specification of a period in the order, it ibtends to refer to the deten- 
tion order as confirmed under section 11 (1) and not the initial order ‘of detention. 


It was next contended that the period specified in the order in question 
being coterminous with the date fixed for the life of the Act, the specification of 
the period was wholly unnecessary and therefore the order of detention could con- 
tinue till the 1st April, 1953, by force of sub-section (2) of section 11-A in the new 
Act, as if no period had in fact been specified in the order. This argument can- 
not be sustained on the language employed in section 11-A (2).. T'he phraseology 
employed in the section is in sharp distinction to the language. employed in sec- 
tion 3 of Act XXXIV of 1952 and if the object was to convey the same intention, 
then Parliament would have used similar language in section 11-A (2) as in 


section 3 of Act XXXIV of 1952. That section runs thus :— 


“ Every detention order confirmed under section 11 of the principal Act and in force imme 
diately before the commencement of this Act shall have effect.as if it had been confirmed under the: 
provisions of the principal Act as,amended' by this Act; and accordingly, where the period of deten- 
tion is either not specified in such detention order or specified (by whatever form of words) to be for 
the duration or until the expiry of the principal Act or until the 31st day of March, 1952, such deten- 
tion order shall continue to remain in force for so long as the principal Act isin force ..... 2 


The Parliament, when it intended to say that if the date specified in an order is 
coterminous with the life of the Act the detentión will continue for a further ; 
period automatically, said so in clear and unambiguous language and by use of 
apt words, It knew that there may be cases in which the date specified for the 
determination of the detention may be coterminous with the date on which the 
Act is-to expire, and it made a clear provision in section 3 to cover all such cases. 
In section 11-A (2), however, it simply said that if a shorter period is specified in - 
the order, then the -detenu would be entitled to his release on that date. In the 
order passed against the petitioner and also in the orders passed in the connected 
petitions, 3oth September, 1952, was the date specified up to which detention could 
continue and that being so, their present detention cannot continue after that date 
by force of the provisions of sub-section (2) of sgction 11-A‘merely because that 
ees ‘He (1952) S.C.J. 835 +. (1952) S.G.R,, 368, 
|| . 
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date by accident or coincidence happens to be identical with the date on which 
the first amendment Act was to expire. . 


Then it ‘was contended that even if the date up to which detention was 
to continue was specified in the order, it does not fix a period, shorter than 
goth September, 1952 (the date on which Act XXXIV of 1952 was to expire), 
and the detenus are not entitled to the benefit of the provisions of sub-section (2) 
of section 11-A. This contention is difficult to sustain grammatically. .The 
words “ unless a shorter period is specified in the order” clearly have reference 
to the periods mentioned immediately ‘theresfter, namely, the first April, 1953 
or the date of expiry of twelve months from the date of detention. They , have 
no reference at all. to the date of expiry of Act XXXIV of 1952. When 
the attention of the learned Solicitor-General was drawn to the plain reading of the 
section and the grammar of it, he conceded that the adjective "shorter ^ - there 
had reference to the.1st April, 1953 or the date of expiry of the period of twelve 
months mentioned in the. section and could not mean a date antecedent to 3oth 
September, 1952. : . 

For the reasons given above, in our Judgment, the detention of the peti- 
tioner in this petition and of those in the other petitions mentioned above, after the 
goth. September, 1952, became illegal and we thereiore direct that the petitioners 
in this petition and in petitions Nos. 350, 356, 362 and 366 of 1952 be released 
forthwith. They are in detention by reason: of the extension order made on the : 
22nd September extending their detention up to grst December, 1952. On that 
date the State Government has no jurisdiction to make that order under the law 
in force as it stood on that date. goth September, 1952 had been specified as'tlie 
date up to which their detention was to last by a subsisting and perfectly valid: 
order and their detention beyond that date is illegal and cannot be justified om 
the provisions of section 11-A (2) or on the provisioris of section rr (1) of thé 
original Act. ` . 


Agent for Respondents in all the petitions and for Interveners : G. H. Raja- 
dhyaksha. E 


i G.R./K.S. A pe Petitions allowed: 
l [THE SUPREME COURT OF INDIA.) 
[Civil Appellate Jurisdiction.] i 
` PRESENT :— MEHRCHAND MAHAJAN, S. R. Das AND N. H. BHAGWATI, JJ. 
Vishwamitra Press (Karyalaya), Kanpur . .. Appellant* 
v. . ; . 
The Workers of Vishwamitra Press .. Respondents. 
The State of Uttar Pradesh .. Intervener. 


Industrial Disputes Act (XIV of 1947), scction 3—Jndustrial Tribunal constituted under—If “ Court? 
within the meaning of Uttar Pradesh General Clauses Act (I of 1904), section 10—Time for giving decision 
expiring on a holiday—Decision pronounced on next working day—Withim time and valid. w 

An Industrial Tribunal constituted under section 3 of the Industrial Disputes Act, 1947, is a 
“ Court” within the meaning of section 10 of the U. P. General Clauses Act. Where the time within 
which the decisión of the tribunal was to be made, according to the Order promulgated by the State 
Government and subsequently extended expired on a holiday when the Industrial Court was closed, 
the decision can be pronounced on the next day on which it was open. Such a decision is well within 


time valid and binding on the parties. . is 
Appeal from the award dated the 17th November, 1951, made by the Labour 

Appellate Tribunal of India, Calcutta, in Appeal No. Cal. 280 of 1951. ed 
K. P. Khaitan, Senior Advocate (Harnam Das, Advocate, with him), for “Appel- 

lant. 

K. B. Asthana, Advocate, for Respondents. 

Gopalji Mehrotra, Advocate, for Intervener. ud 

————————————————————/-———0———————7à 
* Civil Appeal No. 65 of 1952, Ng end December, 1958, . 
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“The Judgment of the Court was delivered by 


Bhagwati, f.—This i$ an appeal by special lezve against the decision of the 
Labour Appellate Tribunal, Calcutta, upholding the award made by, the State 
"Industrial Tribunal, Uttar Pradesh, with certain modifications. 


^ ', An industrial dispute arose between the Appellant the. Vishwamitra Press 
Karyalaya, Kanpur and the Respondents, the workers of the Vishwamitra Press: 
as represented by the Kanpur Samachar Patra Karamchari Union, Kanpur, in. 
regard to the alleged victimisation of certain workmen under the guise of retrench- 
‘ment. That industrial dispute was referred ‘to the Industrial Tribunal, by a, 
‘notification, dated the 24th April, 1951. The time for making the award expired 
on the gth June, 1951 and on the oth June, 1951, a further notification was issued ` 
extending the time for making the award upto the goth June, 1951. ' The.goth 
June, 1951, was a public holiday and the 1st July was a Sunday. The Industrial 
"Tribunal made its award on the 2nd July, 1951 and pronounced it in open Court 
on that day. It was, however, thought by the Uttar Pradesh Government that 
the award was beyond time arid invalid and on the 18th July, 1951; a notification 
was issued extending the period upto the grd July, 1951. This award was chal- 
lenged by the appellant before the Labour Appellate Tribunal. The Labour’ 
. Appellate Tribunal negatived the contentions of the appellant. The ^ppellant 

' applied for special leave which was granted by this Court on the 21st December, 
1951, limited to the following grounds: . 

_“(i) The Governinent had no power to extend the time of the making of award after the expiry 


of the time originally fixed, and the award made by the Adjudicator after such time is illegal, ulira 
vires, inoperative and void. : ? MM : 

© (2) In any case the State Government had extended the time for making the award till goth 
June, 1951, and the Adjudicator's award made after that date is void. ; 


(3) That the extension of time by the Government on 2151 July, 1951, after even the time:extended 
previously had expired, was ultra vires, and it could not make a. void award as a valid award.” 


The industrial dispute which arose between the: appelant and the res- 
pondents was referred by the Uttar Pradesh Government to the Industrial Tri- 
bunal in exercise of the powers conferred by sections 3 and 4 of the Uttar Pradesh 
Industrial Disputes Act; 1947. ` The. Uttar Pradesh Government had in exercise 
of the powers conferred by séction 3 (d) of the Act promulgated an order 
inter alia providing for the adjudication of the industrial disputes referred 
by it to the Industrial Tribunals, Paragraph 16-o£ that order ran as under : 

“ The Tribunal or the Adjudicator shall hear the dispute and pronounce its decision within 40 
days (excluding holidays observed by.Courts subordinate to the High Court) from the date of reference 
made to it by the State Governrient, and shall thereafter as soon zs possible supply a copy of the same 
to the parties to the ‘dispute, and to such other persons or bodies as the State Government may in 
writing direct. , . RE 2 i 
+ Provided that the State Government may extend the said period from time to time.” | 

Paragraph 9 which prescribed the powers and functions of Tribunals inter alia 
provided :— pus i PAN 

* (g) The decision shall be in writing, and shall be pronounced in open Court and dated and 
signed by the member or members of the Tribunal; as the case may be, at the time of pronouncing it." 


It was not disputed before us that the original period calculated in accord- 
ance with paragraph 16 above expired on the 9th June, 1951 and the Uttar 
Pradesh Government validly extended the period upto the 3oth June, 1951. It 
was, however, contended that the Industrial Tribunal should have made its award 
on the goth June, 1951 and not on the 2nd July; 1951, as it purported to do. It 
was urged that the provision as'to excluding holidays observed by Courts sub- 
ordinate to the High Court which obtained in paragraph 16 above did not apply 
when the period was extended upto a particular date. It would apply only if the 
period was extended by a particular number of days when for the purpose of the com- 
putation of those days the holidays would have tobe excluded in the manner therein 
mentioned. The Utf&r Pradesh Government having extended’ the period upto 
the goth June, 1951, it was submitted that the award should have been made by 
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the goth June, 1951 and not later and having beer. made on the 2nd July, 1951, 
was therefore beyond time and invalid. ` 


This argument might well have prevailed but for the provisions of section: 
10 of the U.P. General Clauses Act, 1904. That section provides :— f 

“Where, by any United Provinces Act, any act or proceec ing is directed or allowed to be dote 
or taken in any Court or office on a certain day or within a p-escribed period, then, if the Court or 


office is closed on that day or the last day of the prescribed peris, the Act or proceeding shall be 
consiflcred as done or taken on the next day afterwards on which the Court or office is open.” . 


The Industrial Court was closed on the goth June, 1951, which was declared a 
public holiday. The rst July, 1951, was a Sunday and it was competent to the 
Industrial Court to pronounce its decision on the rext day “afterwards on which 
the Industrial Court was open, i.e., the end July, 1¢51. Prima facie therefore the 
award which was pronounced on the 2nd July, 1951, was well within time. 

The only thing which Shri Khaitan, counsel for the appellant, urged before 
us therefore was that the Industrial Court was no: a Court within the meaning 
of section 10 of the Uttar Pradesh General Clauses Act. The Court according to 
his submission could only be construed to mean a Ceart in the hierarchy of the civil 
Courts of the State and an Industrial Court did no: fall within that category. We 
are unable to accept this contention of Shri Khaitan. The Uttar Pradesh Indus- 
trial Disputes Act, 1947, was an Uttar Pradesh Act. The general order, dated 
the 15th March, 1951, which provided inter <lia for the reference of the 
industrial dispute for adjudication and the manner in which it was to be adjudi- 
cated, was promulgated by the Uttar Pradesh Gove-ament in exercise of the powers 
conferred upon it by section 3 (d) of the Act. Paragraph 9 (9) of the general order 
provided for the decision being. pronounced by the Industrial Tribunal in open 
Court and we fail to understand how it could eve> be urged that the Industrial 
Tribunal was not a Court within the meaning of section 10 of the U. P. General 
Clauses Act. If the Industrial Tribunal was thus a Court within the meaning of 
section 10 of the U. P. General Clauses Act the Court was closed on the 3oth June, 
1951, as also on the rst July, 1951, and the decision could be pronounced by the 
Industrial Court on the next day afterwards on which it was open, że., on the and 
July, 195r. In our opinion therefore the decision which was pronounced on the 
and July, 1951, was well within time and was valic and binding on the parties. 

The above decision is determinative of this appeal, and the appeal will there- 
fore stand dismissed with costs. . ; 

Agent for Appellant : B. P. Maheshwari. 


Ag nt for Respondents and Interv-ner: C. P. Lai. 


G.R./K.S. = Appeal dismissed. 
[THE SUPREME COURT OF INDIA) < 


(Civil Appellate Jurisdiczion.] 


PRESENT :—MEHRCHAND MAHAJAN, S. R. Das AND N. H. Buacwatt, JJ. 
The Buckingham and Carnatic Company, Ltd. -» Appellant® ^ > 


v. 
The Workers of the Buckingham and Carnatic Company, Ltd. .. Respondents. 


Factories Act (XXV of 1934), section 49-B (1)—VWorkers- going an illegal lightning strike Jor two to four 
hours in a textile fastory (a public utility industry) —If breaks continuzcy of service so as to deprive them of annual 
holidays with pay—Industrial Disputes Act (XIV of 1947), sectioa 2 (q)—" Strike "— Essentials. : 


Constitution of India (1950), Article 136—Substantial quéstior of law— Test. 


Where it is found on the evidence and the circumstances -hat there was concert and combination 
of the workers in stopping and refusing to resume work on a particular day without giving notice to 
the management in a textile factory which was a public utility industry such stopping will amourit 
to a “ strike ” within the meaning of section 2 (g) of the Industrial Disputes Act. The failure to give 
notice of stopping work to the management makes the strike illegal. Such interruption of work 
though for only two to four hours, breaks the continuity of service when the strike is illegal and deprives 
the workers of their right to annual holidays with pay. i 


* Civil Appeal No. 89 of 1952. 





and December, 1952; |. ; 
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Although the Mills in question were exempted from, the provisions of Chapter IV-A of the 
Factories Act, the leave rules being similar to those provisions a construction of such rules involves 
a substantial question of law to sustain an appeal under Article 136 of the Constitution of India. 

On appeal by special leave granted by the Supreme Court from the Judgment 
dated the 27th June, 1951, of the Labour Appellate Tribunal of India at Calcutta 
in Appeals Nos. 94 and 142 of 1950 arising out of the award of the Second Industrial | 
Tribunal, Madras and published in the Fort St. George Gazette, Madras, dated the | 
grd October, 1950. ' , l ; 20 DELE 
f N. C. Chatterjee; Senior Advocate (S. N. Mukherjee, Advocate, with him) for: 

Appellant. | , 7 5 E f : < 
S. COC. Anthoni Pillai, President, Madras Labour Union, for Respondents. , 
' The Judgment. of the Court ‘was delivéred by < A 
. Mahajan, J— This is an appeal.by special leave from a decision dated 27th 
June, 1951, of the.Labour Appellate Tribunal of India at Calcutta in Appeals Nos. - 
94 and 138 of' 1950, arising out: of the award of the Second Industrial Tribunal, 
Madras. "n í 7 | n 
The relevant facts and circumstances giving rise to the appeal are as follows : - 
On ist November, 1948, 859 night shift operatives of the carding and spinning ` 
department of the Carnatic Mills stopped: work, same at 4 P.M., some at 4-30 P.M., 
and some at 5 P.M. The stoppage ended.at 8,P.M. in both the departments. By 
IO £.M. the strike ended completely. The apparent cause for the strike was that the 
management, of the Mills had expressed its inability to comply with the request of 
the workers to declare the forenoon of the 1st November, 1948, as a. holiday for solar 
eclipse. On the 3rd November, 1948, the management put up a notice that the 
stoppage of work on the 1st November, amounted to an illegal strike and a break in 
service within the meaning of the Factories Act (XXV of 1934) and that the manáge- 
ment had decided that the workers who had participated in the said strike would 
not be entitled to holidays, with pay as provided by the Act. This position was not 
accepted by the Madras Labour Union. The Madras Government by an Order 
dated the 11th July, 1949, made under section 10 (1) (c) of the Industrial Disputes 
Act (XIV of 1947), referred this dispute along with certain other disputes to the 
Industrial Tribunal, Madras. The adjudicator gave the award. which was pub- 
lished in the Gazette on 12th October, 1950. .By his award the adjudicator found 
that there could be little doubt. that the stoppage of work by the night shift workers 
. on the night of the 1st November, 1948, was a strike, that it was an illegal strike 
'since the textile industry is notified as a public utility industry and there could 
be no legal strike without à proper issue of a' notice m the terms prescribed by the 
Industrial Disputes Act. No such notice had.been given. In view of this finding . 
he upheld the view of the management that, the continuity of service of the workers 
was broken by the interruption caused by the illegal strike and that asa conse- 
quence the workers who participated in such strike were not entitled to annual 
holidays with pay.:under section 49-B.(1) of the Factories Act. He, however, 
considered that the total deprivation of leave with pay ordered by the management 
was a severe punishment and on the assumption that he had power to scrutinize 
the exercise of the discretion by the management in awarding punishment, reduced 
the punishment by 50 per cent. and held that the workers would be deprived of 
‘only half their holidays with pay: The decision of the management was varied to 
this extent. © ` NS ; pr , 
The Mills as well as the Union appealed against this decision to the Labour 
Appellate Tribunal. That Tribunal upheld the contention of the Mills that 
the adjudicator had no power to interfere with and revise the discretion of the 
management exercised by it under section 49-B (1). It also upheld the contention 
of the Union that what happened on the night of the rst November, did not amount 
to a strike and did’ not cause any interruption in the workers’ service. This is 
what the Tribunal said — D .. 
` *Tt would be absurd to hold that non-permitted absence from work even for half an hour or 


less in.the course of a working day would be regarded as interruption of service of a workman for the 


N 


` 


of service of a workman for the purpose of section 43-B 
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purpose of the said section. We are inclined to hold that the steppage of work for the period for about 
2 to 4 hours in the circumstances of the case is not to be regezded as a strike so as to amount to a 
break in the continuity of service of the workman concerned.” : EE. 
In the result the appeal of the Union on this point was allowed and it was ordered 
that holidays at full rates as provided for in sectiori 49-A of the Factories Act will have 
to be calculated in respect of the operatives concerned on the footing that there was 
no break in the continuity of their service by the stopage of work on 1st November, 
1948. ' 


In this appeal it was contended on behalf of the Mills that on a proper construc- 
tion of section 49-B (1) of the Factories Act (XXV of 1934) the management was 
right in its decision that the continuity of service was broken by the interruption 
caused by the illegal strike and that the workers wereñot entitled to annual holidays 
with pay under the said section inasmuch as they would not have completed a period 
of twelve months' continuous service in the factory, and that the non-permitted 
absence as a result of concerted refusal to work e for two to four hours in the 
course of a working day amounts to an illegal stk and consequently an interruption 


y 


In our judgment, this contention is well founded. Section 49-B provides— . 


“ Every worker who has completed a period of twelve months contin 
shall be allowed, during the subsequent period of twelve months, holidays 
child, fourteen consecutive days, inclusive of the day or days, 
under sub-section (1) of section 35 Um 


uous service in a factory 
for a period of ten, or, if a 
if any, on which he is entitled 10 a holiday 


Explanation —* A worker shall be deemed to have complExed a period of twelve months conti- 
nuous service in a factory notwithstanding any interruption n service during those twelve months 


brought about by sickness, accident or authorized leave not exceeding ninety days in the aggregate 


for all three or by a lockout, or by a strike which is not an illegal st-ike, or by intermittent periods of invo- 
luntary unemployment not exceeding thirty days ze 


Itis clear that the benefit of this section is not available in cases where the interrup- 
tion in service is brought about by an illegal strike. Section 2 (q) of the Industrial 
Disputes Act (Act XIV of 1947), defines “ strike ? as meaning: i 


“a cessation of work by a body of persons employed in axy industry acting in combination, or a 
concerted refusal, or a refusal under a common understanding. of any number of persons who are or 
have been so employed to continue to work or to accept employment.” 


The adjudicator found on the evidence a 


In our opinion, the conclusion reached by the adjudicator was clearly right 
and the conclusion cannot be avoided that the workers were acting in concert. 


That being so, the action of the workers on the nizht of the 1st November, clearly 
fell within the definition of the expression “ strike ** in section 2 (q) of the Industrial 
Disputes Act. We have not been able to appreciate 


the view expressed by the Appel- 
late Tribunal that stoppage of work for a period of two to four hours and such non- 


permitted absence from work cannot be regarded zs strike. Before the adjudicator 
the only point raised by the Union was that it was a. spontaneous and lightning strike 
but it was not said by them that stoppage of work d:d not fall within the definition of 
“strike” as given in the Act. It cannot be dispu-ed that there was a cessation of 
work by a body of persons employed in the Mills and thatethey were acting in 
combination and tfieir refusal to go back to work was concerted. All the necessary 
ingredients, therefore, of the definition exist in the present case and the stoppage 
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of work on 1st November, 1948, amounted to a strike." It was not a case of an indivi- 
dual worker’s failure to turn up for work. It was a concerted action on the part of a 
large number of workers. The Appellate Tribunzl was thus in error in not regard- 
ing it as a strike and it had no discretion not to regard what in law was a strike as not 
amounting to a strike. If it canriot be.denied that the stoppage of work on rst 
November, 1948, amounted to a strike, then it was certainly an illegal.strike because ' 
no notice had been given to the management; the Mills being a public utility . 
industry. : Se 


It was contended by the President of the.Unicn, who argued the case on behalf 


dated 23rd August, 1946. 

Lastly, it was urged that the stoppage of work on 1st November, 1948, was not a 
concerted action on the part of the workers and thatseveral workers in their own indi- 
vidual capacity wanted leave on that date. In our opinion, in view of the facts and 
‘circumstances detailed in the adjudicator's award this contention cannot be seriously 
‘considered. We concur in the view of the facts taken by the adjudicator that the 
. “action of the 859 workers on the night of 1st May, 1948, fell within the definition of 

ihe word “ strike ” as given in section 2 (g) of the Industrial Disputes Act and it was 

an illegal strike and the workers thus lost the benefit of holidays that they would 
have otherwise got under the rules. í FU ai 

The learned counsel for the appellant undertaok on behalf of the management 

ex gratia that it would condone the default of the workers on 1st November, 1948, and 

the cessation of-work on that night would not be treated as depriving them of the 

‘holidays under the rules and we appreciate the spirit in which this undertaking was 

. given and hope that the workers. would also take it in'that spirit. The result is 

that the appeal is allowed, and the decision of the Labour Appellate Tribunal 

on this point is set aside. In the circumstances of this case we make no order 
as to costs. © = "7 2M "a < 

Agent for Appellant : S. P.: Varma. 


GR/KS. M H Appeal allowed, 
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. [THE SUPREME COURT OF INDIA.] ue 
[Civil Appellate Jurisdiczion.] äi 
PRESENT :—M. PATANJALI SASTRI, C.J., B. K. MUKHERJEA, N. CHANDRASEKHARA 


AivAR, Vivian Bose AND GHULAM Hasan, JJ 


D. N. Banerji, Administrator of the Budge Budge Municipality .. Appellant* 
V. : : ; ] 
P. R. Mukherjee, Chairman, Industrial Tribunal and others .. Respondents. 
Industrial Disputes Act (XIV of 1947)— Question as to dismissal of a Head Clerk and a Sanitary Inspector 
of a Municipality (who were members of the Municipal Workers! Union) taken up by the Union at whose instance 
the disbute was referred to an Industrial Tribunal—If ““ Industrial cispute ”— Award of Tribunal—Validity— 


Interference on application under Articles 226 and 227, Constitution of India (1950)— When proper— Conflict of 
Act XIV of 1947 with Bengal Municipal Act (XV' of 1932), section: 66'aud 67—Effect. AE 


A Head Clerk and a Sanitary Inspector of a Municipalty were also members of the Municipal 
Workers’ Union. On receipt of complaints against them for regligence, insubordination and indisci- 
pline, the Chairman suspended them, drew up separate proceecings and called for explanations within 
a specified date. After the explanations were received they were considered at a meeting of.the Com- 
missioners and by a majority the Commissioners confirmed tke order of suspension and directed the 
dismissal of the two employees. At the instance of the Muncipal Workers’ Union who questioned 
the propriety of the dismissal, the matter was referred by the State of West Bengal to the Industrial 
Tribunal for Adjudication under the Industrial Disputes Act. The Tribunal made its award that 
the suspension and punishment of the two employees were cases of victimisation and it directed their 
reinstatement in their respective offices, The Municipality -ook the matter to the High Court at 
Calcutta by means of a writ of certiorari under Articles 226 and 227 of the Constitution and having 
failed to get the award cancelled went on appeal to the Supreme Court under Article 132 (1). 


Held: (i) The power to reinstate dismissed employees hed in Western India Automobile Association 
v. Industrial Tribunal, Bombay, (1949) F.C.R. 321: (1949) F-L.J. 154 (F.C.), to.be within the com- 
petence of a Tribunal under the Act, will trench no doubt or the power to appoint and dismiss con- 
ferred on the Chairman and Commissioners of Municipalities under sections 66 and 67 of Bengal 
Municipal Act. But this invasion of the Provincial field of :egislation does not howéver render the 
Industrial Disputes Act of the Central Legislature invalid as one has to pay regard primarily to the 
pith and substance of the challenged Act in considering the question of conflict between the two 
jurisdictions. Industrial and labour disputes are within the competence of the central Legislature, 
and the impugned Act deals with this subject and not with local Government. Profulla Kumar Mookherjee 
v. Bank of Commerce, Khulna, (1947) F.L.]. 34: L.R. 74 LA. z5: (1947) 2 M.L.J. 6 (F.C.), followed, 


(ii) - Whether on the facts of a particular case the dismissal of an employee was wrongful or 
justified is a question primarily for the Tribunal to decide. "Where the Tribunal has neld (as in the 
instant case) that the dismissals were clear cases of victimisation and hence wrongful, unless there was 
any grave miscarriage of justice or flagrant violation of law calling for intervention, it is not for the 
High Court under Articles 226 and 227 of the Constitution to interfere. NE: 3 


(iii), The dismissal of the two employees was taken up by their Workers’ Union who challenged ^ 
it as grossly improper. Thus there was a dispute -between the employer, viz., the Municipality on 


the one side and the workmen represented by the Union on the other? 


: (iv) Having rezard to the definitions found in the Industrial Disputes Act, the aim or objective 

that the Legislature had in view, and the nature, variety amd range of disputes that occur between 
employers and employees it must be held that the definitions in the Act includes also disputes that 
might arise between Municipalities and their employees in, branches of work that can be said to be 
analogous to the carrving out of a trade or business. . 


Quaere :— Whether disputes arising in relation to purely administrative work fall within their 
ambit? After all whether there is an Industrial Dispute ac all is for the Government primarily to 
find out, for it is only then that it has jurisdiction to refer. Moreover it is not every case of an indus- 
trial dispute that the Government is bound to refer. They may refer some but may not also. Itisa 
question of expediency. í 

(v) The dispute in the instant case was an “industrial dispute? within the meaning ‘of thé 
Act. A 
Appeal under Article 132 (1) of the Constitution of India from the Judgment 
and Order dated the 1st June, 1950, of the High Court of Judicature at Calcutta 
(Harries, C.J. and Banerjee, J.) in Civil Rule No. 563 of 1950 and Original Side 
Matter No. 25 of 1950. 


Panchanan Ghose, Senior Advocate (A. K. Dut and R. L. farafdar, Advocates, 
with him), for Appellant. s E M 


* Case No. 282 of 1951. . | .. 5th December, 1952. 
25 
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for Respondent No. 3. A ae | £ i i 
so. che Judgment of the Court was delivered by IDCM ae 
Chandrasekhara Aiyar, J.—Pratul.Chandra Mitra was the: Head Clerk, and, 

Phanindra Nath Ghose, the Sanitary Inspector of the Budge Budge Municipality, 
and they were also members of the Municipal Workers Union. On receipt of: 
complaints against them for negligence, insubardination and indiscipline, the." 
Chairman ‘of the. Municipality suspended them on 13th July, 1949, drew up separate `. 
proceedings, and called for an explanation within a specified date.. After the: 
explanations were received, they were considered at a meeting of the Commissioners ' 
held on'6th July, 1949, and by a majority, the Commissioners confirmed the order: 
of suspension and. directed the dismissal of the two employees. At the instance of Ju 
the Municipal Workers’ Union who questioned the propriety of the dismissal, the `- 
matter was referred by the State of West Bengal on 24th September, 1949, to the 
Industrial Tribunal .for, adjudication under the Industrial Disputes Act. -The-, 
"Tribunal made its award on 13th February, 1950, that the suspension and punish- 


ment.of the two employees were cases of victimisation, and it directed their reinstate — 


`B. Sen, Advocate, for Respondents Nos. 1 and. 2 and 5. N. Mukherjee, Advocate; 


" 


ment in their respective. offices." .^ ^ — : 
> The Municipality took the: matter to the High Court at Calcutta by means - 
of a petition for a writ of certiorari under Articles 226:and 227 of the Constitution. 
There were prayers in the petition for quashing the proceedings before the Tribunal, 
for cancellation. of the award, and for an order restraining the authorities from. 
giving effect to the award and from taking any steps in pursuance thereof; At 

"the instance of the High Court, a separate application was filed under Article 227: 
Both the petitions were heard by Harries, C.J. and Sambhu Nath Banerjee, J. 


"The points raised before them on behalf of the petitioners were five in all: 
(a) that there was no industrial dispute, and therefore there could be no reference 
under the Industrial Disputes Act to any-Tribunal ; (b) that the said Act was not 
applicable to disputes with Municipalities; (c) that even if it did, it was ultra 
vires 5: (d) that the Tribunal should not have ‘directed reinstatement of the dismissed - 
employees ; and (e) that the award was bad on the merits. These contentions were - 
negatived by the learned Judges; and the petitions were dismissed; But leave. 
was granted under Article 132 (1) of the Constitution; and that is how the matter 
has now come up before us. . PLI : 

: It is not necessary to dwell at any length on points (c), (d) and (e). If the 
Industrial Disputes Act applies to Municipalities and. their employees, the power 
to reinstate dismissed employees, held in Western India Automobile Association v. Indus- 
trial Tribunal, Bombay and others! to be within the competence of a"Tribunal under - 
the Act, will trench. no doubt on the power to appoint and dismiss conferred on. 
the Chairman and Commissioners of Municipalities under sections 66 and 67 of 
the Bengal Municipal Act. This invasion of the provincial field. of legislation 
does ‘hot however render the Industrial Disputes Act of the Central Legislature 
invalid, as we have to pay regard primarily to the pith and substance of the chal- 
lenged Act in considering the question of conflict between the two jurisdictions. 
Industrial and labour disputes are within the competence of the Central Legislature, 
and the impugned Act deals with this subject and not with local. Government. 
The point is covered by Profulla Kumar Mookerjee v. Bank of Commerce, Ltd., Khulna*. 


~“ Whether on the facts of'a particular case the dismissal of an employee was 
wrongful or justified is a question primarily for the Tribunal to decide, and here 
the Tribunal held that the dismissals.were clear cases of victimisation and hence: 
wrongful. Unless there was any grave miscarriage of justice or flagrant violation 
of law calling for intervention, it is not for the:High: Court under Articles 226 and 
227 of the Constitution to interfere. T OW des s Ar ae 
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. Points (a) and (b) are interlaced. The dismissal of the two eniployees was 
` taken up by thé Municipal Workers’ Union who challenged it as grossly improper.: 
Thus it is clear that there was a dispute between the employer, viz., the Municipality. 
on the one side and the workmen represented by the Union on the other. But 
what ‘is urged by the Municipality is that it was aot an “industrial dispute "' 
within the meaning of the Act, and hence there was no jurisdiction in the Govern- 
ment to refer the dispute to a Tribunal. It is contended on their behalf that the 
Municipality in discharging its normal duties connected with local self-government 
is not engaged in any industry as defined in the Act. It is this question that we 
have to consider, and for this purpose it becomes necessary to examine rather 
closely some of the provisions in the Act to ascertain their true scope and meaning. - - 


“Industry " and “ Industrial dispute” are dezned in the Act in section 2, 
clauses (7) and (k) as follows :’ go 
“ (j) ‘industry’ means any business, trade, undertaking, manufacture or calling of employers 


and includes any calling, service, employment, handicraft, or mdustrial occupation or avocation of 
workmen ; = 


(k) “industrial dispute? means any dispute or differencz between employers and employees, 
ot between employers and workmen, or between workmen and workmen, which is connected with the 
employment oz non-employ ment or the terms of employment or with the conditions of labour, of any 
person.” ped 
As clause (k) refers to workmen, we must also look at the definition of “ workman ?* 
in clause (s) which is in these terms : . è 

“ < workman ’ means any person employed (including an apprentice) in any industry to do any 
skilled or unskilled manual or clerical work for hire or reward znd includes, fur the purposes of any 
proceedings under this Act in relation to an industrial dispute, a workman discharged during that 
dispute, but does not include any person employed in the naval, military or air service of the 
Government." : š 4 : mM 
Corresponding definitions of "trade dispute" anc “workman” are found in 
section 8 of the Industrial Courts Act, rg1g (9 anc ro, George 5), and they run 
in these terms : xL 

“The expression ‘ trade dispute’ means any dispute or diference between employers and work- 
men, or between workmen and workmen connected with the employment or non-employment, or 
the terms of the employment or with the conditions of labour of any person : É 


. The expression f workman’ means any person who has entered.into or works under a contract 
with an employer whether the contract be by way of manual lzbour, clerical work, or otherwise, be 
expressed or implied, oral or in writing, and whether it be a coatract of service or of apprenticeship. 
or a contract personally to execute any work or labour." i st 
“< Trade dispute” as defined in the English Act and “industrial dispute” as 
defined in our Act mean the same thing practically. : $ e 


It has to be conceded, even at the outset, that an industry can be carried on 
by or under the authority of the, Central, or State Government, or by or on. 
behalf of a local authority. This is made clear not only by the provision in'sub- 
Clause (i) of clause (a) of section 2 but also by the definition of * employer? in 
clause (g) to the following effect : ` : 

* * employer? means— ; : 

(i)- in relation to an industry carried on by or under the authority of any department of the 


Gentral Government or a State Government, the authority prescribed in this behalf, or where no 
authority is prescribed, the head of the department ; Meme Add 


` (ii) in relation to an industry carried on by or on behalf oZ local authority, the chief executive 
officer of that authority ; " i 
Where a dispute arises in such an industry bztween the employees on the 
one side and the Central Government or the State or the local body on the other; 
it would be an industrial dispute undoubtedly. But where a dispute arises in 
connection with the discharge of the normal activities of Government or of a local 
body, it is argued for the appellant that the dispute cannot be regarded as an 
industrial dispute. The soundness of this contention falls to be examined. ] 


—— In- the-ordinary- or- non-technical sense, -according -to- whZt-is-understood "by 
the man in the street, industry or. business means. an undertaking where capital 
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and labour co-operate with each other for the purpose of producing wealth in, the 
shape of goods, machines, tools, etc., and for making profits. The.concept of - 
industry in this ordinary sense applies even to agriculture, horticulture, pisciculture’ 
and so on and so,forth. It is also, clear that every aspect of activity in which the 
relationship of employer and employee exists or arises does not thereby become an 
industry as commonly understood. We hardly think in terms of an industry, when 
we have regard for instance; to the rights and duties of master and servant, or of a 
Government and its secretariat, or the members of the medical profession ‘working 
in a hospital. It would be regarded as absurd to think so ; at any rate, the layman 
unacquainted :with advancing legal concepts of what is meant by industry would 
rule out such a connotation as impossible. There is nothing however to prevent 
a statute from giving the word “ industry " and the words “ industrial dispite’’’ 
a"wider and more comprehensive import in order to meet the requirements of 
rapid industrial progress and to bring about in the interests of industrial peace 
and economy, a fair and satisfactory adjustment of relations. between employers 
and workmen in a variety of fields of activity. It is obvious that the limited concept 
of what an industry meant in early times must now yield place to an enormously ` 
wider concept so as to take in various and varied forms of industry, so that dis- 
putes arising in connection with them might be settled quickly without much 
dislocation and disorganisation of the needs of society and in a manner more 
adapted to conciliation. and settlement than a determination of the respective 
rights and liabilities according to strict legal procedure and principles. The con- 
flicts between capital and labour have: now to be determined more from. the stand- 
point of status than of contract. Without such an approach, the numerous pro- 
blems that now arise for solution in the shape of industrial disputes. cannot be 
-tackled satisfactorily, and this is why every civilised government has thought of 
the machinery of Conciliation Dan, Boards and Tribunals for the effective 
settlement of disputes. LV . . ' P 


ii is therefore incumbent on us to ascertain what the statute means by “ indus- 
try” ‘and “industrial dispute,” leaving aside the original meaning attributed . 
to the words in a simpler state of society, when we had only one employer perhaps, 
doing a particular trade or carrying on a particular business with the help of his 
“own tools, material and skill and employing a few workmen in the process of pro- 
ductión or manufacture, and when such disputes that occurred did not go behind , 
individual levels into acute fights between rival organisations of workmen and 
employers, and when large scale strikes and lock-outs throwing society into chaos 
and'confusion:were practically unknown. Legislation had to keep-pace with the 
march of times and to provide for new situations. Social evolution is a process of 
constant growth, and the State cannot afford to stand still without taking ade- 
quate measures by means of legislation to solve large and momentous problems 
that arise in the iridustrial field from. day to day almost. 


.t, These remarks are necessary for a’ ‘proper understanding of the ` meaning . of 
the terms employed by the statute. It is no doubt true that the meaning should 
be ascertained only from.the words employed in the definitions, but the set-up 
and context are also relevant for ascertaining what exactly was meant to be con- 

‘veyed by the terminology employed. As. observed by Lord Atkinson in Keats 
Lewis Merthyr v. Consolidated Collieries?, 


"In the construction cfa statute it ib of course, at all times and under all circumstances per- 
missible to have regard to the state of things existing at the time the Statute was passed, and to tke 
evils, which as appears from its provisions, it was.designed to rcmedy." 


“If the words are capable of one meaning alone, then it must be adopted, but if 
they are susceptible of wider import, we have to pay regard to what the statute 
or the particular piece of legislation had ih view. “Though the definition may he 
more or less the same in two different statutes, still the objects to be achieved not 
only as set out in the preamble but also as gatherable from the antecedent history 
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of the legislation may be widely different. : The same words may mean one thing 
in one context and another in a different context. This is the reason why decisions 
on the meaning of particular words or collection af words found in other statutes. 
are scarcely of much value, when we have to deal with a specific statute of our own ; 
they may be helpful, but cannot be taken as guides or precedents. ' 


", The words “ industrial dispute? convey the meaning to the ordinary mind 
that the dispute must be such as would affect large groups of workmen and em- 
ployers ranged on opposite sides on. some general questions on which each group 
is bound together by a community of interests—such. as wages, bonuses, allowances, 
pensions, provident fund, number of working hours per week, holidays and so on. 
Even with reference to a business that is carried on, we would hardly think of saying 
that there is an industrial dispute where the emplovee is dismissed by his employer 
.and the dismissal is questioned as wrongful. But zt the same time, having regard 
to the. modern conditions of society where capital and labour have . organised 
themselves into groups for the purpose of fighting -heir disputes and settling them 
on the basis of the theory that in union is strength, and collective bargaining has 
come.to stay, a single employee's case might develop into an industrial dispute, 
when as often happens, it is taken up by the trade anion of which he is a member, 
and there is a concerted demand by the employees for redress. Such trouble. may 
arise in a single establishment or a factory. It may well arise also in such a mannér 
as to cover the industry as a whole in a case where the grievance, if any, passes 
from the region of individual complaint into a general complaint on behalf of all 
the workers in the industry.‘ Such widespread extension of labour unrest is not a 
rare phenomenon but is of frequent occurrence. Ia such a case, even an industrial 
dispute in a particular business becomes a large scale industrial dispute, which 
the Government. cannot afford to ignore as a minor trouble to be settled between 
the particular employer.and.workman.  ' : 


When our Act came to be passed, labour disputes had already assumed big 
proportions, and there were clashes between worxmen. and employers in several 
instances. We can assume therefore that it was to meet such a situation that the 
Act was enacted, and it is consequently necessary to give the.terms employed in 
the Act referring to such disputes as wide an import as reasonably possible. Do 
the definitions of “ industry,” “ industrial dispuze and “ workmen” take in 
-the extended significance, or exclude it? "Though the word “ undertaking”, in 
the definition of “ industry " is wedged in between business and trade on the one 
hand and manufacture on the other, and though therefore it might mean only a 
-business or trade undertaking, still it must,be remembered that if that were so, 
there was no need to use the word separately from business or trade. The wider 
import is attracted even more clearly when we look at the latter part of the definition 
which refer to, “ calling, service, employment, or irdustrial occupation or avocation 
of workmen.” “ Undertaking” in the first part cf the definition and “ industrial 
occupation or avocation” in the second part obviously mean much more than 
what is ordinarily understood by trade or business. The definition was apparently 
intended to include within its scope what might not strictly be called a trade or 
business venture. p . EE 
. ' Another provision in the Act defining “ public utility service ” and contained’ 
in sub-clause (n) of section 2 is very relevant, anc important in the interpretation 
of “industry ” and “ industrial dispute,” and it z to the following effect: | 
"^, pies public utility service” means— : EE 
(i) any railway service; ' bad D SH 
. (ii). any section of an industrial establishment, on the wo-king of which the safety of the establish- 
ment or the workmen employed therein depends ; 2 : 2: "AP 
(iti) any postal, telegraph or telephone service ; 
(iv) any industry which supplies power, light or water # the public ; 
(v) any system of public conservangy -or sanitation. ; m Bo 
. (vi) any industry*specified in, the Schedule which the appropriate Gevernment may, if satisfied 
that public emergency er public interest so requires, by no-ification in the officia] Gazette declare 


(Ut 
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to. be.a. public utility service for the purposes of this Act, for such period as may be specified in the 
notification :: 

- Provided that the period so specified shall not, in the first instance, exceed six months but may, 
by a like riotification, be extended from time to time, by any-peziod not exceeding six months, at any 
one time if in the opinion of the appropriate'Government public emergency or public interest requires : 
such extension." 


3 ' ^ . ; 
,. A public utility service such as railways, telephones and the supply of power, 
light or water to the public may be carried on by private companies or business 
‘corporations. Even conservancy or: sanitation may be so carried on, though 
after the introduction of local self-government this work has in almost every country 
‘been assigned as a duty to local bodies like our Municipalities or District Boards 
"or Local Boards. A, dispute in these services between employers and workmen 
‘is an industrial dispute, and the proviso to section 10 lays down that where such 
a dispute arises and a noticé under section: 22 has been given, the appropriate 
‘Government shall make a reference under the sub-section. If the public utility 
service is carried on by a corporation like a municipality which is the creature of a 
statute, and which functions under the limitations imposed by the statute, does it - 
‘cease to be an industry for this reason? The only ground on which one could 
say that what would amount to the carrying on of an industry if it is done by a 
‘private person ceases to be so if the:same work is carried on by a local body like a 
‘Municipality is-that in the latter ‘there is nothing like the investment of any capital 
‘or-the existence of a profit-earning motive as there generally is in a business. But 
“neither the one nor the other seems a sine qua non or necessary element in the modern 
"conception of industry. . dh . 
,.^ 1n specifying the purpose to which the municipal fund is applicable, sec- 
tion 108 of the Bengal Municipal Act (XV of 1932) enumerates under 36 separate 
‘heads several things such as the construction and maintenance of streets, lighting, 
water supply, conservancy, maintenance of dairy farms and milk depots, the taking 
of markets on lease, etc. They may be described as the normal functions or ordi- 
mary activities of the Municipality. Some of these functions may appertain to 
and. partake of the nature of an industry, while others may not. For instance, 
there i$ a necessary element’ of distinction between the supply of power and light 
tò ithe inhabitants of a Municipality and the.running of charitable hospitals and 
dispensaries for the aid of the poor. In ordinary parlance, the former might be 
regarded as an industry but not the latter. The very idea underlying the entrust- 
ment of such duties or functions to local bodies is not to take them out of the sphere 
of industry but to secure the substitution of public authorities in the place of private 
employers and to eliminate the motive of profit-making as far as possible. The 
levy of taxes for the maintenance of the services of sanitation and conservancy ‘or. 
thé supply of light and water'ig a method adopted and devised to make up for the 
absence of ‘capital: ‘The undertaking or the service will still remain within the 
ambi: of what we understand by an industry though it is carried on with the aid 
‘of taxation, and no immediate material gain by way of profit is envisaged. 
“In National Association of Local Government Oficers v. Bolton Corporation}, after 
Tefeiring.to the definitions of * trade dispute" and “workman” contained in 
“the -order of reference to the National Arbitration Tribunal and’ pointing out 
that they are identical with and have the same meaning as the definitions. con- 
tained. in “the ‘Industrial Courts Act; 1919, Lord Wright observed as follows at 
page:184 of the Report:. t 

“ The appellants contended that they, include the members.of the appellant trade union. The 
respondents disputed this because, they said, the definitions. do not include employees of a public 
or local authority like the respondents, and, in particular, such employees who are engaged in pro- 
fessional, technical or administrative services. In my opinion, the respondents’ contenticn would 
unduly narrow and limit the wide connotation which should here be given to * trade’ and to ‘ work- 
nan." "Section" r1 ‘of the Act of 191g shows that ‘ trade? is used as including “industry? because 
it refers to a trade dispute in the industry of agriculture. . The same inference, appears from the short 
title. It is described as an Act to provide for the establishment of an Industrial Court in connexion 
with trade disputes. Trade-and. industry are thus treated as interchangeable terms. Indeed ‘ trade’ 
is not only in the etymological or dictionary sense, but in legal usage, a term of the widest score. 
it is connected originally with the word * treat’ and indicates a way of life or an cccupation. In 
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ordinary usage it may'mean the.occupation.-of. a small. shopke=per equally with that of a-commercial 
magnate., It may, also mean a skilled craft. It is true that it is often used in contrast with a pro- 
fession, A professional worker would .not ordinarily | be called a tradesman, but the word ‘ trade’ 

is used in the widest application in the appellation ‘ trade unions.” Professions have their trade 
unions.” It is also‘ used in the Trade Boards Act to include irdustrial undertakings. ‘T see no reason 
to exclude from the operation of the Industrial Courts-Act ‘the activities of local authorities, even 
without taking into account the fact that these, authorities now carry on in most cases important 
industrial undertakings.’ The order expressly’ states in its defzzition section that * trade or industry’ 

includes the performance of its functions by a * public local zuthority.' [tis true that these words 
are used in Part III; which deals with ‘recognized . terms end conditions of employment,’ and in 
Part IV, which deals with “ departures from trade practices ? in “any industry or undertaking, 

and not in Part I, which deals with * national arbitration and is the part material in this case, but 
I take them as illustrating what modern conditions involve—the idea that the functions of local 
authorities may come under the expression ‘ trade or industry" I think the same may be said of the 
Industrial Courts Act and of Reg. 58-AA, in both of which the word * trade’ is used in the very wide 
connotation which it bears in the modern ‘legislation: dealing with conditions of employment, parti- 
cularly. in relation to matters of collective bargaining and the like.” 


.The justification for this rather long fuorman is that it deals with the specific 
point now in issue before us. ~ 


The same question as the one now before us came up for decision in an Austra- 
Jian case reported in Federated: Municipal and Shire Ccuncil Employees? Union of Australia 
W. Melborne Corporation!, and the judgments of some of the learned Judges are instruc- 
tive. There was a Union called the Federated Municipal and Shire Council 
Employees’. Union of Australia, which was registered as an organisation under the 
Commonwealth ‘Conciliation and’ Arbitration Act; ‘1914-1915 as having been 
constituted in connection with municipal and scire couricils, municipal ` trusts 
and similar industries. The organisation made claims in respect of. work doné 
by its members employed by certain municipal corporations in respect.of the making; 
maintenance, control, and lighting of public streets. The original reference stated 
the dispute as one which * relates to such operations of the said municipal cor- 
porations as do not consist of municipal trading," but it was subsequently amended 
during argument by substituting for the words “as do not consist of municipal 
trading " the words “ as consist of the making, maintenance, control and lighting 
of public streets or any of them.” Two points werz argued before the High Court. 
The first one raised the question of the existence and extent of the immunity of 
municipalities as instrumentalities of Government of the States, but it has no rele- 
vance here. The second point which is material was whether the employees of 
municipalities could be said to be engaged in a3 industrial dispute within the: 
meaning of section 51, sub-section 35 of the Constitution. The corporations 
contended that they were not carrying on any industry but only the normal func-, 
tions assigned to them under the statute, and that there was therefore no industrial 
dispute that could be referred to the arbitration Cicurt. : The meaning of the words 

* industrial disputes” -used in the said sub-section had therefore to be ascertained’ 
and adjudged. The majority of the learned Jucges—four. against ‘two—decided 
in favour of the Union. Each side put forward, an extreme contention. For the 
claimant it was urged that “ industrial? meant simply ‘ ‘ relating to industry in 
the abstract," whether it be in the'exeriese of trade; "Commerce,- science or learned 
professions. The corporations contended that ^ industrial dispute-*” „meant a 
* trade, dispute,” and that “ trade dispute” meast “a dispute in trade carried 
on by the employer for profit.” A formula midway between these two extremes 
was postulated in these terms by Isaccs and Rich, JJ., who were two out of the four 
who constituted: the majority : 

“Industrial disputes occur when, in relation to operations in which capital and labour are 
contributed in co-operation for the satisfaction of human wamts and desires, those engaged in co- 


operation dispute as to the basis to be observed, by the partiss engaged, respecting either a share of 
the product or any other terms and conditions “of their Co-operation." 


After giving copious extracts from the report of th» Royal Commission appointed 
in 1890 in England to deal with labour problems, they summed up their final con- 
clusion in these words at page 564 : 








T. 26 Commonwealth Law Reports 508. 
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'. | * The question of profit‘making may be important-from an income-tax point of view, as in many 
. municipal cases in England ; but, from an industrial dispute point of view, it'cannot matter whether 
the expenditure is met by fares from passengers or from rates.” i 
Dealing with the insistence by the corporations of the need for the profit-making ` 
motive as an essential element before one can say that a trade dispute or industrial. 
ispute has arisen, Powers, J., who was also the Deputy President of the Arbitration 
Tribunal observed : ; "e DENS 
** So far as the question in this case is concerned, as the argument proceeded the ground ntostly 
relied upon (after the Councils were held not to be exempt as State instrumentalities) was that the 
work was not carried on by the municipal corporations for profit in the ordinary sense of the term, 
although. it would generally. speaking be carried on by the Councils themselves to save contractcrs 
profits, If that argument were sufficient, then: a philanthropist who acquired à clothing factory and 
employed the same employees zs the previous owner had employed would not be engaged in an ocea- 
pation-about which an industrial dispute could arise, if he distributed the clothes made to the peor 
free of charge or even if he distributed them to the poor at the bare cost of production. If the conten- 
tion of the respondents is correct, a private company carrying on a ferry would be engaged intan 
industrial occupation. If a municipal corporation carried it on, it would not be industrial The: 
same argument would apply to baths, bridge-building, quarries, sanitary contracts, gas-making for 
lighting streets and public halls, municipal building of houses or halls, and many other similar ir dustrial 
undertakings. -Even coal-mining for'use on: municipal railways or tramways would not be industrial 
work ‘if the contention of the respondents:is correct. If the works in question are carried’ out by con- 
tractors or by private individuals it'is said-to be industrial, but not industrial within the meaning of ` 
the Arbitration Act or Constitution if carried out by municipal corporations. I cannot accept that 
view.” ~ - B à at - te -a i 1 x: * . 
. Having regard to the definitions found in our Act, the aim or objective that ' 
the Legislature had in view, and the nature, variety and range of disputes that 
occur. between employers and: employees, we are forced: to the conclusion that the 
definitions in our Act include also disputes that might arise between municipalities 
and their employees in branches of work that can be said to be analogous to the 
carrying out of a trade or business. It is unnecessary to decide whether disputes 
arising in relation to purely administrative work fall within their ambit. ; After all, 
whether there is an industrial dispute at all is for the Government primarily to find 
out, for it is only then it has jurisdiction to refer. Moreover, it.is not every case 
of an industrial dispute.that the Government is bound to refer... They may refer 
some, but may not also. It is a question of expediency. 


: 7 "Theré was no ground urged before us or before the High Court that the sani- 
tary Inspector and the Head Clerk óf the Municipality were ‘officers and not 
“ workmen ”- within the meaning of the Act. The disputé raised on their behalf 
by the Workers’ Union of which they were members is, in our view, an. “industrial 
, dispute” within meaning óf the ‘Act.’ l EN 
| "The order of the High Court is affirmed, and this appeal is dismissed with 
costs only. one set to be shared between Respondent 2 and Respondent 3. 
. ` Agent for Appellant : Sukumar Ghose. : 
s Agent: for Respondents Nos. 1 and 2: P. K. Bose. 
" Agent for Respondent No. 3: P. K. Chatterjee. 
, G.R/ES. " S eue 


$ í 


Appeal dismissed. 
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| [THE -SUPREME COURT- -OE INDIA. T- ^p m 
[Original Jütisdiction.]. SU o : En 


Present :—M. PATANJALI SASTRI, C.J!,:B. K. MUKHERJEA, N, Gosa 
SEKHARA AIYAR, VIVIAN: BOSE AND GHULAM Hasan; JJ. 


Mrs. Godavari Parülekar w/o Shamráo V. Paruleker: ° —'..  Petitioner* 
D." - 
. L t PAA Lu PLE TS . . 
The State of Bombay and two others > e. Respondents.. 
Preventive Detention Act (IV of 1050) as amended by Act (LXI oj 41952); section 11-À (2)—Scope--Order 
of detention without specifying any period and order of confirmation ‘on Bë Ath January, 1952, which also did not. 
specify any period—Detention if can be continued by virtue ‘of f newly added Section 11-A (2) up to 31st March, 


1953—Section 11-A (2)—Classification if discriminatory or bad à as ofending Articles 14 ‘and: 22 (7) (b) of the 
Constitution of India (1950). 4 


Where G was detained on 16th October, 1951; ; under, the. "Preventive Detention Act under 
an Order which merely said that G be detained without specifying any period and the order -of 
confirmation passed on the 4th January, 1952, also did not soecify any period, the detention can 
validly be continued under section 11-À which was added in 1952 to the original Act till the rst of 
April, 1953. There is no “shorter period ” specified in the o-der. It cannot be said that there is: 
any discriminatory classification (by reason of longer or shorter periods of detention) in section 11-A (2)- 
such as would render it bad as offending Articles 14. and 22 (7. (a) of the Constitution.. >- >, 


(Under Article 32 of the Constitution of India for a writ in the nature of 
habeas corpus.) . . ; ` e ; s^ 
The Petitioner in person. DA un. ' ? 


. M. C. Setalvad, Attorney-General for Indía (6. N. ` Joshi and PA: ^ Mihta,: 
Advocates, with him), for Respondents. 


The Judgment of the Court was delivered by . gom oe 3 
Bose, J.—This is a habeas corpus petition under Article 32 of the Constitution, 


The petitioner was detained on the 16th of October, 1951, under the Preventive: 
Detention Act of 1950 as amended in i951. Her detention was actually longer than 
this- but the earlier detentions were under a different set of orders which-dre not 
relevant to the present matter. The present detention is-based on-an order of the 
District Magistrate, Thana, and merely says that the petitioner, be detained, without 
specifying any period, The order of confirmation was passed on the 4th of ‘January; 
1952, and there again no period was specified. Tke petitioner’s case is that as no 
period was.specified in the order her period of detention expired on the gist of 
March, 1952, because of the amending Act of 1951 } or at the outside of the goth 
of September, ` 1952, because of Act XXXIV of :952, which effected a further 
amendment. : 


The reply on behalf of the State of Bombay is that thé Preventive Detention 
Act of 1950 was again amended by Act LXI of 1352 and that the effect-of this 
amendment was to carry the petitioner's detention on to the 31st of March; 1953, 
because of section 11-A which was added to the original Act of 1950. : 


. ; The petitioner counters by saying that the new Act does not apply to cases in, 
which the order of detention is not silent about its duration and so section 11-À does 
not serve to extend the period of her detention. She relies on the following portion’ 
of section 11-A (2) : f 1 

**. . . every detention order which has been confirmed under section 11 before the commencement 


of tlie Preventive Detention (Second Amendment) Act, 1952, shall, unless a shorter fericd i is specified in 
the order, continue to remain in force until the Ist day of April, 1953 + +e ees 


The petitioner concedes that no shorter period is specified in her order of detention 
but contends that as her detention would have expi-ed either on the 31st of March, 
1952 or the goth of September, 1952, one of those two dates must now be read. into 
the order and when that is done we have an order which specifies a shorter period, 
therefore section 11-A (2) does not serve to extenc her detention. 


* Petition No, 399 of, 1952: | i x 5th December, 1952, 
26 ; 
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We are unable to accept this contention. The section is clear and unless a 
shorter period is specified in the order, section 11-À (2) applies. We cannot add the 

' words “or must be deemed to have been: specified by reason of the expiry of the 
earlier ‘Act?’ into the section. We hold therefore that section 11-A (2) validly 
extended the period of detention till the 1st of April, 1953. US 


"Ehe petitioner's next point is based on Articles 14 and 22 (7) (b) of the Consti- 
tution. It arises in this way. Section 3 (1) (a) of the Preventive Detention Act of 
1950. classifies grounds of permissible detention into three categories. ..Afticle 
22.(7) (b) empowers Parliament to prescribe the maximum period for which any 
person may “in any class or classes of cases ” be: detained. The petitioner argues, 
that this permits only one maximum for each class and that if different maxima are 
provided for “ equals” within a class it offends not only Article 22 (7) (b) but al$o 
* Article 14 as interpreted by the decisions of this Court. She next argues that 
section 11-A, now introduced by.the second amending Act of 1952 (Act LXI of 
1952), does just that and so is ultra vires. Her point is put as follows. : i 


Sub-section (1) of section 11-A states that the maximum period for which any 
person may be detained in pursuance of any detention order which has been con- 
firmed under section 11 shall be twelve months from the date of detention. But sub-. 
section (2) qualifies this by dividing detentions into two classes :. (a) those in which’ 
the:detention order was confirmed before goth September, 1952 and' (b) those . 
in which the confirmation was after that date, and it provides that in the former: 
case, unless a shorter period is-specified in the order, the: detention shall continue 
either till the 1st of April, 1953 or for twelve manths from the date of detention, 
whichever expires later. This, she says, introduces a fresh classification’ which 
divides detentions into those before the Act and those after. That she says is ultra 

_ vires, first, because it introduces a discriminatory classification in the class to which 
she.belongs under section 3 of the. Act and, second, because it entails discrimination 
even in the fresh class into which she has been thrown by the new sub-division made 
by the second amending Act of 1952. 


- 'As regards the first point, the ratio decidendi in Shamrao V. Parulekar v. The District 
Magistrate, Thana and oihers!, applies here. In that case, detentions were divided ` 
into those which had already been considered by an Advisory Board and those 
which had not. This was upheld. The dividing line here is different, namely a 
certain date, but the principle is the same and its reasonableness is apparent from a 
consideration of the various amendments which.have been made from time to time. - 


The life of the Act of 1950; which was the principal Act, was extended till the 
tst of Octobér, 1952, by section 2 of the amending Act (Act XXXIV of 1952), and 
the effect of section 3 was to prolong the life of all detentions in force on 14th 
‘March, 1952 (provided they, had been confirmed before that date) for so long as the 
principal Act was in force. At that date this meant till the rst of October, 1952. 
“ But the second amending Act of 1952 extended the life of the principal Act till the 
31st of December, 1954. Therefore, in the absence cf section 11-A all those deten- 
tions would have been extended till that date. But section 11-A modified that and 
put ist April, 1953, as the latest date for these old detentions. It therefore 
conferred a benefit and cannot be deemed unreasonable. Sub-section (3) of 
section 11-A shows that that was the object. 


„But the petitioner attacked the provisions on the ground of discrimination. She 
said that even assuming the new classification of detentions into those before and 
after the goth September, 1952, to be good, section 11-A is nevertheless discrimi- 
natory because it discriminates amongst those in her class, namely those whose 
detentions were made and confirmed before the 3ath of September. She put it in 
this way. i ae n $ : 
..' Taking the case of her own detention, she pointed out that, if section 11-A is 
good, it will continue till the rst of April, 1953, thats to say, her detention will have 
ANA nga AB Bab TO MM Mr a 

: . ... Te, (1952) SOR: 683 at 691 and 693 : 1952, S.C. J. 476; . 
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‘been for a period of'173 months from the 16th of October, 1951, till the 1st of April, 
1953. On the other hand, a person detained after her on, say, the 1st of September, 
1952, would also be due for release on the 1st of April, 1953, and so would havé had 
only six months? detention. l ; 


1 


This, in our opinion, is not discrimination within the meaning of Article 14. A 
maximum can be fixed, either by specifying a particular period, such as twelve 
months, or by setting an outside limit, and it is inevitable in such a case that the 
length of detention will vary in each individual case. Those taken into detention 
at a later date are bound to be detained for a shorter time. Government is not 
bound to detain everybody for the same length of time. It has a discretion. More- 
over, the appropriate Government has been left power to revoke or modify the 
detention order at any earlier time. This point was considered. in Shamrao V. 
Parulekar v. "The District Magistrate, Thane and others? and was decided against the 
detenu. f ; 


. "Ihe petitioner endeavoured to have her application reopened on the merits 
contending again that the grounds of detention are vague. She relies on Shamrao 
V. Parulekar v. The State of Bombay?, where another detenu was, released by another 
Bench of this Court in circumstances which, according to her, aré very similar. 
We.are-unable to allow this as her petition has already been rejected on the merits. 
She was only allowed to appear on constitutional points. We understand that in the 
other petition this fact was not brought to the notice of the Court. inks 
, „The application is dismissed. 
^. Agent for Respondents: G. H. Rajadhyaksha. auk 
G.R./K.S. ——— Application dismissed. 
i ' [THE SUPREME COURT OF INDIA.) ^ 
i [Civil Appellate Jurisdiction.] 


PRESENT :—M. PATANJALI SASTRI, C.J., B. E. Muxueryea, N. CHANDRA- 
SEKHARA AIYAR, VIVIAN Bose AND GHULAM Hasan, JJ. a 


T. B. Ibrahim, Proprietor, Bus Stand, Tanjore .. Appellant* 
v. 
The Regional Transport Authority, Tanjore .. Respondent. 


Motor Vehicles Act (IF of 1939), section 68 and Madras Motor Vehicles Rules, rule 268 (as amended) 
——Stope— Validity of rule 268—Power of Transport Authority to shift bus stand thereby ousting a prirate 
sland owner—Madras District Municipalities Act (P of 1920), section 270—Effect—Order if repugnant to 
Fundamental rights under Article 19 (1) (g) of the Constitution—Consultation required by rule 268 (Madras 
Motor Vehicles Rules)—-Nature and scope of. i 


The purpose of Chapter IV of the Motor Vehicles Act is described by the ccmpendious expression 
* control of transport vehicles’ and the Provincial Government is invested with plenary powers to make 
rules for carrying out that purpose. Keeping in view the purpose underlying the chapter it cannot be 
held that the fixing or alteration of bus stands is foreign to that purpose. ; : 


Sub-section 2 (r) of section 68 prohibits the picking up or.setting down of passengers at specified 
places, in specified areas and at places other than duly notified stands or halting places. If the 
power to make rules in regard to these matters is given to the Government, then it follows that a 
specified place may be prohibited from being used for picking up or setting down passengers. This 
will inevitably result in the closing of that specified place for the purpose of picking up or setting down 
of passengers. Similarly a specified area may ne excluded for the same purpose. The expression 
t duly notified stands’ is not defined in the Act, but it is reasonable to presume that a duly notified 
stand must be one which is notified by the Transport Authority and by none else. There is no warrant 
for the presumption that it must be notified by the Municipality. 

` . Section 270 of the District Municipalities Act empowering the Municipality to construct cart 
stands and halting places, etc., do not affect the power of the Transport Authcrity to regulate tre fic 
control or impose restrictions upon the licence of any such cart stand. Rule 268 (as amended) of 
the Madras Motor Vehicles Rules conferring power on the Transport Authority to direct the fixing or 
alteration of a bus stand is within the powers conferred under section 68 of the Act and it cannot be 
challenged as heing void because it is not consistent with some general law. s 





I. (1952) S.C.R. 683 at 691 and 693 3 1952 2. Petition No. 86 of 2952: a 
5.C.J. 476. . . " 


* Civil Appeal No,- 16-of 1952, Don "T |o... pth December, 1952; 
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- The order challenging the termini of bus routes from an existing stand owned by a private citizen ` 
‘cannot be said to be repugnant to Article 19 (1) (g) of the Constitution. The restriction.on the use of 
bus stands cannot be said to be unreasonab'e. Whether the abolition of a stand was conducive to 
public convenience or not is a matter entirely for the transport authority to judge, and it is not ‘open 
to the Court to substitute its own opinion for the opinion of the authority, wlich is in a the best position 
having regard to its knowledge of local conditions to appraise thesituation. 


- The consultation of the local body required under rule -268 of the Madras Motor Vehicles 
Rules is not obligatory but only discretionary. The fact that the Municipality is owner of a new bus 
stand does not render the Municipality not the proper public kody to be consulted. 


The fact that ‘the District Collector in his executive capacity presided over the meeting of the 
Transport Authority in the exercise of his-normal functions and also opened the new municipal 
stand which he was entitled to do as the head of the District, does not affect the validity or fairness 
of the order complained of. } 


^. On Appeal from the Judgment and Order dated the 6th February, 1951, of tlie 
High Court of Judicature at Madras (Rajamannar, C.J. and Somasundaram, J.) . 
in Civil Miscellaneous Petition No. 11307 of 1950, arising out of the Order dated 
the roth November, 1950, made in C. No. 2216-A-3-49 on the file of the ee ae 
Tipo Authority, Tanjore. 


© G. R. Jagadisa Iyer, Advocate, for Appellant. 


~- F. K. T. Chari, Advocate-General of Madras (V. V. TERM Advocaté, with 
him), for Respondent. 


"The Judgment of the Court was delivered by 


Ghulam Hasan, F.—This appeal brought by special leave under Article 136 (1) 
of the Constitution is directed against the order dated 6th February, 1951, of the 
‘High Court of Judicature at Madras, dismissing the petition of the appellant under 

: Article 226, praying for the issue of.a writ of certiorari io quash the order dated roth 
November, 1950, passed by the. respondent in the following circumstances :— 


.. The appellant is the lessee of a site in the town of. Tanjore in the State of 
Madras upon which he has a bus-stand. The bus-stand originally belonged to the: 
Tanjore.Municipality and the appellant merely held a licence from that authority, 
Later on, the title of the Municipality to the site was questioned by a third party 
and in a civil litigation which ensued the title to the Municipality was negatived. 
Thereupon the appellant obtained the lease-hold right of the site froni the true 
.owner and constructed `a bus-stand conforming to the design approved by the 
municipality. Besides sheds for passengers and vehicles it provided other ameni- 
ties. It was situate near the Railway Station and. most of the buses leaving Tan- 
jore for out-station journeys used this bus-stand both as the starting point and. 
the terminus. It appears that the site was approved as convenient and suitable 
‘for the bus-stand both by the Municipality and the District authorities for buses 
‘plying from and into Tanjore. The appellant held the licence for running the bus- 
stand year after year. In 1939 the Municipality granted him ‘a licence for four 
months only instead of one year as required by section 270 (c) of the Madras District 
Municipalities Act (V of 1920), and the appellant succeeded in vindicating his right 
for a whole year's licence in the Civil Court by obtaining the relief for injunction and 
. an order directing the issue of a licence against the municipality for 1940-41. "The 
appellant . carried on the business without letor Hindrance until 1950 when the 
Municipality refused to renew his licence, whereupon he obtained a mandatory 
injunction from the Civil Court directing the Municipality to grant him a licence 
for the year 1950-51. This decree was passed on 7th October, 1950. 


On 21st February, 1950, however, the Regional Transport Authority, Tanjore, 
“which is the respondent in the present appeal, declared the bus-stand as unsuitable 
with effect from 1st April, 1950, and altered the srarting and the terminal points 
from that date. This order resulted in the closing of the appellant's bus-stand. 
This decision which was given by means of a resolution was confirmed subsequently 
by another resolution passed. on: 91st March, 1950. The appellant. challenged 
the validity of these gesolutions by a petition urider Article 226 „before the Madras 
High Court on the ground that they were passed without’ jurisdiction and were 
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contrary to the principles of natural justice as they were passed without .notice 
to the appellant and without giving him an opportunity to defend his right. The 
resolutions purported to haveibeen passed’ under section 76 of the Motor Vehicles 
Act, 1939, which runs thus :— | | 
“.The Provincial Government or any authority authorized.m this behalf by the Provincial Govern- 
ment may, in consultation with the local authority having jurisdiction in the area concerned, determine 
places at which motor vehicles may stand either indefinitely or for a specified period of time, and 
may tletermine the places at which public service vehicles may stand either indefinitely or fcr a specificd 
period of time, and may determine the places at which public service vehicles may stop for a longer 
time than is necessary for the taking up and setting down of passengers.” 5 
The Division Bench of the Madras High Court consisting of the learned Chief 
Justice and another learned Judge quashed the two orders as prayed for by the 
appellant on the grounds that the orders weré passed ex parte, and that section 76 
did not authorize the respondent to close the bus-stand. In the opinion of the 
Bench, section 76 deals with provision for parking places and halting stations 
and has no application to a permanent bus-stand which is a sort of a radiating 
centre of all the bus traffic for the town. It was held therefore that the Regional 
Transport Authority could not under section 76 fix starting aad terminus places 
for motor-buses. $ : 


Reference was made in the course of the arguments to rule 268, Madras Motor 
Vehicles Rules, 1940, and the learned Judges observed that though the rule does em- 
power the Transport Authority to fix starting places and termini between which public 
service vehicles other than motor cars shall be permitted to be used, but that this 
could be done only if starting places and termini had not already’ been. fixed in 
accordance with the provisions of any Statute. In the present case as these:had- 
already been fixed in accordance with rule 27-D, Motor Vehicles Rules, 1923,. 
the Transport Authority could not fix new starting places and termini under 
rule 268 of the rules passed in 1940. The Bench pointed out that the rule was 
defective and would lead to-an impasse if the starting places and termini already 
fixed become unsuitable and have to be shifted. Accordingly they suggested that 
the rule should be amended and a provision introduced conferring on the appro- 
priate authority the requisite power to alter from time to time the starting places 
and termini .... See T. E. Ebrahim Sahib v. The Regional Transport Authority, 
Tanjore, : $ j 
^. It appears that, within two months of the decision of the High Court, rule 268 
was amended by the Government. Before the decision of the High Court 
was given, the bus-stand was shifted to a' place belonging to the Municipality in 
another area. Rule 268 as it originally stood ran thus :— : 


“In the case cf public service vehicles (other than motor cabs) if starting places and termini 
have not been fixed in accordance with the provisions of any statute, the transport authority 
may, after consultation with such other authority as it may deem desirable, fix starting places and 
termini between which such vehicles shall be permitted to be used within its jurisdiction. -A_list of 
such places shall bc supplied by such authority to every holder of a permit for such vehicles. 


When such places have been fixed, every such vehicle shall start only from such places.” E 


By the amendment the words “ if starting places and termini have not been fixed 
in ‘accordance with the provisions of any. statute " were deleted, and the words 
“and after notice to the parties affected, fix or alter from time to time for good 
and proper reasons," were added. As amended, the rule runs thus :— Ms 
“cé 968, In the case of public service vehicles (other than motor cabs) the Transport Authority 
may after consultation with such other authority as it may consider desirable, and after notice to the 
parties affected, fix or alter from time to time for good and proper reasons, the starting places and : 
termini between which such vehicles shall be permitted to be used within its jurisdiction. A list 


of such places shall be supplied hy such authority to every holder of a permit for such vehicles at the 
time of grant of or renewal of permits. : : 


When such places have been fixed, every such vehicle shall start only from such places.” : 
, The respondent then issued a notice to the appellant on 25th October, 1950, to 
‘show cause why the bus-stand shotld not be shifted, the groynds given being that 
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“it was not satisfactorily maintained and was situated in a limited space which was 
inadequate to accommodate all the buses using the stand and that it did not per- 
mit.of any improvements being carried out. The appellant filed a long written 
statement objecting to the notice and challenging the grounds, whereupon the- 
respondent issued a fresh notice on 2nd November, 1950, in which the original 
grounds were dropped and were substituted by the ground ‘ from the point of 
convenience of the travelling public.’ After hearing the appellant and the Munici- 
pality, the Board passed a resolution on roth November, 1950, that for good and 
proper reasons, namely, the convenience of the travelling public, the Transport 
Authority had resolved to alter the starting places and termini of all public service 
vehicles (other than motor cabs) arriving at and proceeding from Tahjore from 
` the existing bus-stand owned by the appellant to the Municipal bus-stand in another 
area of the town. ‘This order led to another petition being filed in the High Court 
at" Madras, praying for a writ of certiorari under Article 226. The appellant 
questioned the jurisdiction of the Transport Authority to pass the order in question . 
It was contended before the High Court that' rule 26B as amended was itself ultra 
vires, firstly, because it was beyond the rule-making power conferred by section 68, 
‘sub-rule (7) of the Motor Vehicles Act, and secondly because it was repugnant 
to Article 19 (1) (g) of the Constitution. Both these contentions were rejected 
` by thé High Court and the petition was dismissed. | 
~ >The contentions raised before the High Court have been repeated before us. 
We are satisfied that there is no good ground for differing from the view taken by 
the High Court. The Motor- Vehicles Act contains ro Chapters. Chapter IV ‘of 
the Act deals with: control of transport, vehicles. Section 47 (1) lays down that 
the Regional Transport Authority shall, in decidirg whether to grant or refuse a 
stage carriage permit, have regard to the following matters, namely 
^. ' (a) the interest of the public generally ; 


(b) to (fest eae pes Det NUM NEP LAN 


Section 48 says that the Regional Transport Authority after consideration of . 
the matters set forth in section 47, may attach to a stage carriage permit any pres- 
cribed condition ‘or'any one or more of the following conditions. Various con- 
ditions are set.out one of which (v) is material for aur purposes. - It is to the effect 
` “that within Municipal limits and in such other areas and places as may be pres- 
cribed, passengers shall not be taken up or set down at or except at specified points.^? 
The material portion of section 68 may be set out here :— 


i s (1) A Provincial Government may make rulés for the purpose of carrying into effect the provisions 
of this Chapter. i 5 ih ‘ ; 

(2) Without prejudice to the generality of the foregoing power, rules'under this section may be 
made with respect to all or any of the following matters, namely :— : 
» * * 

(r) Prohibiting the picking up or setting down of passengers by stage or contract carriages at 
specified places or in specified arcas or at places other than duly notified stands or halting placeg*'tse» 
. It is obvious from a plain reading of sub-section (1) that the Government 
has got full power to make rules, for the purpose of carrying into effect the pro- 
„visions contained in Chapter IV relating to the control of transport vehicles and 
according'to sub-section 2 without prejudice to this power, the Governmént has 
the power to frame rules with respect to matters set out in 2 (a) to (za). It is 
significant to note that the Act does not follow the ordinary mode of providing at 
the end. of the Act that the Government is empowered to make rules for.the purpose 
of carrying into effect the provisions of the Act but at.the end of each of the Chapters, 
including Chapter IV, the power has been reserved to the Provincial Government 
to make rules for the purpose of carrying into effect the provisions of the Chapter. 
The purpose of Chapter IV is described by the campendious expression * control 
of transport vehicles’ and the Provincial Government.is invested with plenary 
- powers to make rules for carrying out that purpose. Keeping in view the purpose. 
underlying the Chapter we are not prepared to hold that the fixing.or-alteration. 
of bus-stands is foreign to that purpose. S 
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It was contended that section 68, sub-section 2 (r) does not confer ‘thé’ power 
upon the transport authority:to direct the fixing. or the alteration of a bus-stand 
and that. rule 268. of the rules framed under that section was, therefore, ultra vires. 
We are not prepared to accede to this contention. - Sub-section 2 (7):clearly contem- 
plates three definite situations. It prohibits the picking up or setting down of 
passengers k à z 


(i) at specified places, 
(i) in specified areas, and TELE 
(ili) at places other than duly notified stands or halting places. 


If the power to make rules in regàrd to these matters is given to the Government, 
thén it follows that a specified place may be prohibited from being used for pick- 
ing up or setting down passengers. This will inevitably result in- the closing of 
that specified place for the purpose of picking up or setting down of passengers. 
Similarly a specified area may be excluded for the same purpose. The expression 
* duly notified stands” is not defined in the Act, but it is reasonable to presume 
thata duly notified stand must be one which is notified by the Transport Autho- 
rity and by none other. There is no warrant for the presumption that it must be 
notified by the Municipality. Reference was made to sections 270 (b), 270 (c) and 
270 (e); 1, 2 and 3 of the Madras District Municipalities Act V of 1920, and it-wag 
argued that the authority which is clothed with a power-to fix a stand, is the Muni- 
cipality. Section 270 (b) empowers the Municipzl Council to construct of 
provide halting places and cart-stands, and the latter. according to the Explana- 
tion appended to the section includes a stand'for mator vehicles as well. Section ` 
270 (c) merely says that where a Municipal Council has provided a public landing 
place, halting place ‘or cart-stand, the executive authority may prohibit the usé 
for the same purpose by any person within such distznce thereof, as may be deter- 
mined by the Municipal Council, of any public place or the sides of any public 
street. Section 270 (e) lays down that no person can open a new private cart- 
Stand. or continue to keep open a private stand unless he obtains from the 
Council a licence to do so. These provisions do not affect the power of the Trans- 
port Authority to regulate traffic control or impose restrictions upon the licence 
of-any-such cart-stand. If rule 268 is thereforé within. the power of the. rule- 
making authority, it follows that it cannot be challenged as being void because it 
is not consistent with some general law. . 


. | Reliance was placed on a passage at page 299 of Craies on Statute Law .as 
laying down that a by-law must not be repugnant to the statute or the general law. 
But by-laws and rules made under a rule-making power conferred by a statute do 
not stand on the same footing, as such rules are part and parcel of the statute itself. .' 


Section 68, sub-section 2 (r) involves both a general prohibition that ‘the 
stand will cease to exist as well as a particular prohibition, namely, that passen- 
gers shall not be picked up or set down at a specified point. The order passed by 
the Transport Authority properly constrüed falls within the ambit of section -68, 
sub-section 2 (r). Rule 268 under which the order impeached was passed is a rule 
framed under the plenary rule-making power referred to in secüon 68, sub-sec- 
tion I. Sub-section 2 (za) says that a rule may be made with respect to any other 
matter which is to be or may be prescribed. This shows the existence of residuary 
power vested in the rule-making authority. It follows therefore that rule 26 


is within the scope of the powers conferred under section 68 of the Act. ere 


The next contention was that the order is repugnant to Article 19 (1) (g) of 
the Constitution, according to which all citizens must have the right to practise 
any profession or to carry on any occupation, trade or business. It cannot be 
denied that the appellant has not been prohibited from carrying on the business 
òf running a bus-stand. What has been prohibited is that the bus-stand existing 
on the particular site being unsuitable from the pcint of view of public conveni- 
énce, it cannot be used for picking up or setting down passengers from that stand 
for out-stations journeys. “But there is certainly no prohibition: for the bus-stand 
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being used: otherwise for'carrying passengers from the stand. into the town, and 
vice-versa. The ‘restriction’ placed upon the use of the ‘bus-stand for the purpose 
‘of picking up or setting down passengers to outward journeys cannot be considered 
to be an unreasonable restriction. It may be that the appellant by reason of the 
shifting of the bus-stand has been deprived of the mcome he used to enjoy when 
the bus-stand was used for outward journeys from Tanjore, but that can be no 
ground for the contention that there has been an infringement of any fundamental 
right within the meaning of Article 19 (1) (g) of the Constitution. There is no fynda- 
mental right in a citizen to carry on business wherever he chooses and his right 
must be subject to any reasonable restriction imposed by the executive authority in - 
the interest of public convenience. The restriction may have the effect of eliminat- 
ing the use'to which the stand has been put hitherto but the restriction canpot 
be regarded as -being unreasonable ‘if the authority imposing such restric- 
tion had the power to do so. Whether the abolition of the stand ,was conducive 
to public convenience or not is a matter entirely for the transport authority to 
| judge, and itis not open to the Court to substitute its own opinion for the opinion, 
ofthe authority, which is in the best position, having regard to its knowledge of 
local ‘conditions to appraise the situation. : PAN 


/ It was next contended that rule 268, if it is held to be intra vires, was not com- 
plied with as the Transport Authority could pass such an- order only after. 
consultation with such other.authority as it may deem desirable. It is admitted, 
that the Transport Authority.consulted the Municipality before passing the order 
in question. Rule 268 therefore was fully complied: with. But then it is urged 
that the Municipality was not the proper authority in the circumstances as it was: 
a partisan to the dispute and had- been ‘endeavouring to oust the- appellant from 
the bus-stand in order to set up its own bus-stand. The Municipality is a public 
body interested in public welfaré and if it sought the assistance of the Govern- 
ment or the Transport Authority to shift the bus-stand, it was actuated only by 
' the.demands of public. interest. ~ It was possible for the Transport Authority .to. 
* consult the District Board or the Panchayat as suggested for the appellant, but it 
was-not- bound to.do.so. Wedo not think that in consulting the Municipality-the 
Transport Authority acted otherwise than within the scope of its powers. Further 
according to the language employed the consultation is not obligatory but only 
- discretionary. 


. It was suggested that the act of the Municipality was mala fide'and -refer- 
ence was made to paragraphs 18 and 1g of the. appellant's affidavit‘ dated goth 
November, 1950. «They refer merely to the vagueness of the ground of public con- 
venience and to the amendment of the rule not being-bona fide. ‘There-is; however, no 
material, to support this suggestion. The mere fact. that in the first-notice certain 
grounds were mentioned which were not adhered to in the second notice and con- 
venience of the.travelling public was alone mentioned as the ground cannot lead 
to the inference that the order.was mala fide, The rule was amended in pursuance, 
of the suggestion of the High Court in order to overcome the difficulty which arose 
in the absence of requisite power to alter the bus-stands. It is'significant that no 
allegation about mala fides was made before the High Court and. the question was 
never discussed there. In the petition for special leave to appeal though there is 
reference to the ground of inconvenience being vague, yet there is no suggestion of 
mala fides. The question about: mala fides appears to have been raised for the 
first time in paragraph 4 ( f) and (g) of the statement of the case. We hold that the 
plea of mala fides has not been substantiated by any evidence, 7 


It was also urged that the resolution is invalid as the District Collector who 
presided over the meeting of the Transport Authority which passed this resolution 
had opened the new Municipal Bus-stand on 1st April, 1950. ‘The suggestion is that 
he. did not bring to bear upon the question an impartial and unbiased mind. The 
District Collector was not acting in-the exercise of judicial or quasi-judicial func. 
tions so that his action can be subjected to the scrutiny which is permissible in the 
case: of -a:judicial-officer.. He was acting purely in his executive capacity and, his 
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conduct in presiding over the meeting of the Transport Authority in the exercise 
of his normal functions and also opening the Municipal stand-'which he was 
entitled to do as the head of the District, does not affect the validity or 
fairness of the order complained against ^ We do not think there is any merit 
in this contention. E 


Accordingly we dismiss the appeal with costs. 
Agent for Appellant: M. S. K. Sastri. 


Agent for Respondent: G. H. Rajadhyaksha. 
Mir e Appeal dismissed. 


{THE SUPREME COURT. OF INDIA.] 
[Original Jurisdiction.] . 
PnzsENT:—MxnHncHAND Maunajan, B. K. MUKHERJEA, S. R. Das, 
N. CHANDRASEKHARA AYYAR AND N. H. BHAGWATI, JJ. 


Aswini Kumar Ghose and another ..  Petitioners* 
v. 

Arabinda Bose and another .. Respondents. 

Contempt of Court —4Ariicle in newspaper criticising a recent decision of the Supreme Court and attributing 
improper motives to the Fudges—Contempt. j 

When an article in a newspaper criticising a recent decision of the Supreme Court proceeded 
to attribute improper motives to the judges, it not only transg-essed the limits of fair and bona fide 
criticism but had a clear tendency to affect the dignity and prestige of the Court. Such an article 
constitutes a gross contempt of Court. f 

Andre Paul v. Attorney-General of Trinidad, (1936) 71 M.L.J. 685: A.LR. 1936 P.C. 141 (P.C.), 
followed. . 

(The unconditional apology of the Editor, Printer and the Publisher of the paper was accepted 
and proceedings dropped.) 

In the matter of Contempt of Court proceedings against the Editor, Printer and 

Publisher, “ Times of India? (Daily), Bombay and Delhi for publishing a leading 
article in their paper of the goth October, 1952, entitled “ A Disturbing Decision ”. 


M. C. Setalvad, Attorney-General for India (P. £. Mehta, Advocate, with him), 
amicus curiae. 

N. C. Chatterjee, Senior Advocate (Nur-ud-Din Akad and A. K. Dutt, Advocates, 
with him), for the Contemners. 


The Order of the Court was pronounced by 
Mahajan, 7.—In its issue of the goth October, 1952, the “Times of India", a 
daily newspaper published in Bombay and New Delhi, a leading article was pub- 
lished under the heading “A Disturbing Decision ". ‘The burden of it was that in 
a singularly oblique and infelicitous manner the Supreme Court had by a majority 
decision tolled the knell of the much maligned dual system prevailing in the Calcutta 
and Bombay High Courts by holding that the right to practise in any High Court 
conferred on advocates of the Supreme Court, made the rules in force in those High 
Courts requiring advocates appearing on the Original Side to be instructed by 
_attorneysinapplicabletothem. ‘The article concluded with the following passage :— 
“ The fact of the matter appears to be that in the higher legal latitudes at New Delhi and elsewhere, 
the dual system is regarded as obsolete and anomalous. There is a tell tale note at the top of the 
rules framed by the Supreme Court for enrolment of advocates and agents to the effect that the rules 
were subject to revision and the judges had under consideration a proposal for abolishing the dual 
system. Abolish it by all means if the system has outgrown its usefulness and is found incongruous 
in the new setting of a democratic constitution. But to achieve 2 dubious or even a laudable purpose 
by straining the law is hardly edifying. Politics and policies have no place in the pure region of the 
law ; and Courts of law would serve the country and the Constitution better by discarding all exira- 
neous considerations and uncompromisingly observing divine 3etachment which is the glory of law 


and the guarantee of justice.” : 
. ei Lee 
* Petition No. 160 of 1952, In re. “ath December; 1952. 
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: No objection could have been taken to the article had it merely preached to. 
the courts of law the sermon of divine detachment. But when it proceeded to attri- 
bute improper motives to the judges, it not -only transgressed the limits of fair and 
bona fide criticism but hada clear tendency to affect the dignity and prestige of this 
Court. The article in question was thus a gross contempt of Court. It is obvious that 
if an impression is created in the minds of the public that the judges in the highest 
Court in the land act on extraneous coiisiderations in deciding cases, the confi- 
dence of the whole community in the administration of justice is bound -to be 
undermined and no greater mischief than that can possibly be imagined: , It was for 
_ this reason that the rule was issued against the respondents. 


We are happy:to find that the Editor, Printer and the Publisher of the paper: 
in their respective affidavits filed in these proceedings have frankly stated that they. 
now realize that in the offending article they had exceeded the limits of legitimate 
criticism in that words or expressions which, can be construed as casting reflection. 

‘upon the Court and constituting contempt had crept into it, They have expressed. 
sincere regret and have tendered unreserved and unqualified apology for this first 
lapse of theirs. We would like to observe that it is not the practice of this Court to 
issue such rules except in very grave and serious cases and it is never over-sensi- 
tive to public criticism ; but when there is danger of grave mischief being done in 
the.matter of administration of justice, the. animadversion cannot be.ignored and 
viewed’ with placid equanimity. In this matter we are of the same opinion as was 
expressed by their, Lordships of the Privy Council in Andre Paul v. Attorney-General 
-of Irinidad!, where they obsérved.as follows — S e "E . 
: 8 The path of criticism -is a public way ; the, wrong-headed are permitted to err therein ; 
provided that members of the public abstain from imputing improper motives to those taking part in. 
the administration of. justice, and are genuinely exercising a'right of criticism and notacting in 
‘malice or attempting to impair/the administration of justice, they are immune. Justice is not a 
floistered virtue ; she must be allowed to suffer the scrutiny and respectful, even though outspoken 
comments of ordinary men." - : : ; 
In view of the unconditional apology tendered by the respondents and the under- 
taking given by them to give wide publicity to their regret, we have decided to drop 


further proceedings and we accept the apology and discharge the rule without any 
‘order as to costs. - e 


Agent for Contemners : Rajinder Narain. 


EM Rule discharged. 
"s [THE SUPREME COURT OF INDIA. 


[Appellate Jurisdiction:] 


“Present :—M. , PATANJALI SASTRI, ` Chief Justice, B. K. MUKHERJEA, 
N. CHANDRASEKHARA AYYAR, VIVIAN BOSE AND GuuLam Hasan, JJ. ~ m 


‘The State of Madras.‘ : .. Appellant* 
a U. t 2 ~ 
C. P. Sarathy and The South Indian Cinema Employees’ 
- Association - «. Respondents. 
"Industrial Disputes Act (ATV-of 1947), section 10—Scope—Pawer-of Government to refer disputes—Essentials 


for’ exercise of —Reference without specifying the disputes—Validit-—Award' by tribunal—Prosecution Jor non- 
implementation after. expiry of award—Legality. Ta . . 

` Non-implementátion of an award is an offence made punisbable under section 29 of the Industrial 
Disputes Act which is a permanent statute and when a party committed the alleged breach of some 


of the terms of the award which was in force at the time, that party incurred the liability to be prose- 
_cuted under the Act. The fact.that the award subsequently expired. cannot affect that liability. 


The disputes referred to a Tribunal under section 10 (1) (c) of the Act, in order that thé resulting: 
-award may be binding on any particular industrial establishment and its employees, need not have 
actually arisen between them. oe A t. pe 


—ÓÓ————— — ——————————MÓM À———à 
su. kg (1936) 71 NLL.J. 665: AIR: 1936 P.C. 141 (PIG). 770 07 =e- 
* Case No. 86 of 1951. i ' , 5th December, 1952. 
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' Section o of the Act does not require that-the particular dispute should be mentioned in the order 
of reference of the Government, it is sufficient if the existence of a dispute and. the fact that the dispute 
is referred. to the Tribunal are clear from the, order., This is, however, not to say that the Government 
will be justified in making a refererice under section 10 (1) without satisfying itself on the facts and 
circumstances brought to its notice that an industrial dispute exists or is appréhended in:relation to an 
establishment ‘or a definite group of establishment engaged in. a particular industry. It is also 
desirable that the Government should wherever possible indica:e the nature of the dispute in the 
order of reference. But it must be remembered that in making a reference under section 10 (1) the 
Government is doing an administrative act and the fact that it has to form an opinion as to the factual 
existince of an industrial dispute as a preliminary step to the discharge-of its function does not make 
it any the less administrative in character. The Court cannot therefore canvas the order of 
reference closely to see if there was a judicial or quasi-judicial determination. No doubt, it will be 
open to a party seeking to impugn the resulting award to show that what was referred by the Govern- 
ment was not an industrial dispute within the meaning of the Act, and that, therefore, the Tribunal 
h&d no jurisdiction to make the award. -But, if the dispute was an industrial dispute as defined by 


~ 


the Act, its factual existence and the expediency of making a reference in the circumstances of a parti- 
cular case are matters entirely for the Government to decide upon, and it will not be competent for the 
Court to hold the reference, bad and quash the proceedings for want of jurisdiction merely because 
there was, in its opinion, no material before the Government on which it could have come to an: affir- 
mative conclusion on those matters. ‘ song 


; No obligation can be held to lie on the Government to ascertain particulars of the disputes before. 
making a reference under section 10 (1) or to specify them in the order. 


t. In view of the increasing complexity of modern life and the interdependence of the various 
sectors of a planned national economy, it is obviously in the interest of the public that labour disputes 
should be peacefully and quickly settled within the framework of the Act rather than by resort to 
methods of direct action which are only too well calculated to disturb the public peace and ‘order and 
diminish production in the country, and Courts should not be astute’ to discover formal ‘defects and 
technical flaws to overthrow such settlements. AT ' ] 

'(1951) x M.L.J. 527, reversed., 5 . 

. Appeal under Article 132 (1) of the Constitution of India from the Judgment! 
and Order, dated the 15th November, 1950, of the High Court of Judicature at 
Madras (Menon and Sayeed, JJ.) in Criminal Miscellaneous Petition No. 1278 
of 1950. yo SE 


: V. K.T. Chari, Advocate-General of. Madras (Ganapathy Der, Advocate, with 

him), for Appellant. k : 
K.. S. Krishnaswamy Iyengar, Senior Advocate (X. Venkataramani, Advocate, with 

him), for Respondent No. 1. A i te i 
The Court delivered the following 


‘Jupements :: Patanjali Sastri, C.F. (Mukherjea, Chandrasekhara Aiyar and Ghulam ` 
“Hasan, FF., concurring) —T'his is an appeal from an order of the High Court of 
Judicature at Madras quashing certain criminal proceedings instituted in the Court 
of the Third Presidency Magistrate, Madras, against the first respondent who is 
the managing director of a cinema company carrying on. busines in Madras 
under the name of ** Prabhat Talkies.” ex 


'The proceeding arose out of a charge-sheet filed by the. police against the 
first respondent for an offence under section 29 of the Industrial Disputes Act, 1947 
(hereinafter referred to as the Act). The charge was that'the first respondent 
failed to implement certain terms of an award, dated 15th December, 1947, made by 
the Industrial Tribunal, Madras, appointed under the Act and thereby committed 
a breach of those terms which were binding on him. ` : f l 


The first respondent raised a preliminary objection before the Magistrate 
that the latter had no jurisdiction to proceed with the enquiry because the award 
on which the prosecution was based was void. and wlira vires and void on the 
ground that the reference to the Industrial Tribunal which resulted in the award 
was not made by the Government in accordance with the requirements of section 10 
of the Act. As the Magistrate refused to deal with the objection as a preliminary ' 
point, the first respondent applied to the High Court.under Article 226.of 

, Constitution for-a-writ of certiorari to. quash the proceeding pending before the 
ma : i iz f 
x . 


1. (1951) 1 M.L. 527. 
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Magistrate. ` The application was heard in the first instance by a single Judge who 

- referred the matter to a Division Bench in view of the important questions involved, 
and it was accordingly heard and decided by Govinda Menon and Basheer Ahmed 
Sayeed, JJ., who upheld the objection and quashed the proceeding by their order? 
dated 15th November, 1950. From that order the State of Madras, has preferred 
this appeal. 


The second respondent, the South ludis Cinema Employees' Association 
- (hereinafter referred to as the Association) is a registered trade union whose niem- : 
bers.are employees, of various cinema companies carrying on business in the State 
of Madras. Among these are the 24 cinema houses operating in the City of 
Madras, including the “ Prabhat Talkies ". On 8th November, 1946, the Associa- 
tion submitted to the Labour Commissioner of Madras, who had also’ been 
appointed as the Conciliation Officer under the Act, a memorandum setting forth 
‘certain demands against the employers for increased wages and dearness allowance, 
‘annual bonus of three months’ wages, increased leave facilities, provident fund, 
and adoption of proper procedure in imposing punishment and requesting the 
“Officer to settle. the: ‘disputes as the employers were unwilling to concede the 
. demands. After meeting the representatives of the employees and the employers, 
the Labour Commissioner suggested on 28th April, 1947, certain “ minimum terms” 
which he invited the employers and the union officials to accept. The managers 
òf six cinema- companies in the City including “ Prabhat Talkies " agreed to accept 
' the terms but the managements of other companies did not intimaté acceptance 
or non-acceptance. It would appear that, in the meantime, a meeting was convened 
on 22nd February, 1947, of the employees of four cinema companies including 
^f Prabhat Talkies ". Ninety-four out of 139 workers attended the meeting and 
resolutions were passed to the effect that no action need be taken about~the 
demands-of the Association as the managements of those companies: agreed to 
some improvement in the matter of wages and leave facilities and promised to 
look into the workers’ grievances if they were real. But as the terms suggested. 
by. the "Labour Commissioner were not accepted by all the employers, the 
representatives of the Association met that Officer on 13th May, 1947 and reported 
that the- Association had decided to go on strike on any day after 20th May, 1947, 
“if their demands were not conceded. As the conciliation proceedings of the 
Labour Commissioner thus failed to bring about a settlement of the dispute, he : 
made a report on 13th May, 1947, to the State Government as required by section 
12 (4) of the Act stating the steps. taken by him to effect a settlement and why:they 
: proved unsuccessful. In that report, after mentioning the minimum terms suggest- 
ed by him and enumerating the ten demands pur forward by the employees, the 
Labour Commissioner stated as follows : 


«4 As the employers have not ‘accepted: even the minimum terms suggested by me and as the 
employees are restive, I apprehend that.they may strike work at-any time. -I therefore suggest that 
the above demands made' by the workers may.be referred ‘to an Industrial Tribunal for adjudication, 
T have advised the workers to defer further action on their notice-pending the orders of Government,” 
and he concluded by suggesting the appointment of a retired District and Sessions 
Judge as -the sole member of me Special Industrial Tribunal “ to adjudicate on 
this dispute ”*. 


Thereupon the Government issued" the G.O. Ms No. 2227; dated 20th May, 
1947; in the following terms.: 
n Whereas an industrial dispute is arisen between the workers and managements of the cinema 
talkies i in the Madras City in respect of certain matters ; 
And Whereas in the opinian of His Excellency the Governor of Madras, it is necessary to refer the 
el “said. industrial dispute: for adjudication ; $55 


` Now, therefore, in exercise of thé powers conferred by section 7 (1) and (2) read with section 
1o (1)'(c) of the Industrial Disputes Act, 1947, H.E. the Governor of Madras hereby constitutes an 
_ Industrial Tribunal consisting of one person,’ namely, ‘Sri Diwan Bahadur K. S. Ramaswami Sastri, 
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Retired District and Sessions Judge, and directs :hat the said industrial dispute be referred to that 


Tribunal for adjudication. ‘ : 
_ The Industrial Tribunal may, in its discretion, settle the issues in the light of a preliminary enquiry 
which it may hold for the purpose and thereafter adjudicate cn the said industrial dispute. 


The Commissioner of Labour is requested to send copies of the order to the managements of cinema. 
talkies concerned.” ' > : 


The Tribunal sent notices to all the 24 cinema companies in the City and 
to the Association calling upon them to file statements of their respective cases 
and to appear before it on 7th July, 1947. Pleadings were accordingly filed on 
both sides and the Tribunal framed as many as 22 Issues of which Issue (3) is mater- 
rial here and runs thus : 


e “Is there a dispute between the managements of the City theatres and their respective 
employees justifying the reference by the Government to the Industrial Tribunal for adjudication ? 
Whether such an objection is tenable in law ? ” 


` 


It appears to have been claimed on behalf of some of these companies 
including “ Prabhat Talkies” that so far as they were concerned there was no dis- 
pute between the management and their employees and therefore they should not 
be included in the reference or the award. The Tribunal repelled this argument 
observing : 

** That even if some of the theatres have got a staff contented with their lot there is a substantia? 
dispute in the industry taken as a whole. After I arrive at my decision about the basic wages, incre- 
ments, dearness allowance, etc., the same will bind the industz as a whole in the City of Madras if 
the Government accepts and implements my award." 


The Tribunal accordingly held that none of the cinema companies should be “ re- 
moved from the ambit of this industrial dispute and adjudication”. It also found 
as a matter of fact that “the idyllic picture of industriel peace and contentment ’’ 
put forward by the first respondent's company was not justified by the evidence. 
Issue No. 3 was thus found for the Association. The Tribunal finally passed its 
award on 15th December, 1947, which was confirmed by the Government on 13th 
February, 1948 and was declared binding on the workers and the managements with. 
effect from 25th February, 1948, the date of its püblication in the Fort St. George Gazette, 
for a period of one year from that date. It is alleged that the first respondent 
failed to implement certain provisions of the award when their implementation 
was due and thereby committed an offence punishable under section .29 of the 
Act. i : : 

No prosecution, however, was instituted till 24th April, 1950; as in the 
meanwhile, certain decisions of the Madras High Court tended to throw doubt on 
the validity of.references made in general terms without specifying the particular: 
disputes or the groups of workers and managemerts between whom such disputes 
existed, and legislation was considered necessary to validate awards passed on 
such references. Accordingly, the Industrial Disputes (Madras Amendment) Act, 
1949, was passed on roth April, 1949, purporting to provide, inier alia, that all 
awards made by any Industrial Tribunal constituzed before the commencement 
of that Act shall be deemed to be valid and shall not be called in question in any: 
Court of law on the ground that the dispute to which the award relates was not 
referred to the Tribunal in accordance with the provisions of the Industrial Dis-' 
putes Act, 1947-(section 5). It-also purported to validate certain specified awards 
including * the award in the disputes between the managements of cinema theatres 
and workers ” (section 6), which obviously refers to the award under consideration 
in these proceedings. | ER ES 

In support of his application to the High Court the first respondent herein, 
raised three contentions. First, the Government had no jurisdiction to make the, 
reference in question as there was no dispute between the management and workers. 
of * Prabhat Talkies " and, therefore, the reference and the award in so far as 
they related to the first respondent were ultra vires and void ; secondly, in any 
case the notification by the Govesnment purporting to refer an industrial. dispute 
to the Tribunal was not competent under the Act, inasmuch*as it did not refer tos 
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any specific. disputes as arising for adjudication and did not mention the; com- 
panies or firms in which the disputes are said to have existed or were apprehénded ¿` 
and. thirdly, the Madras Amendment Act was unconstitutional and void under 
section 107 of the Government of India Act, 1935, being repugnarit to the provisions 
of the Central Industrial Disputes Act, 1947, "and also void: under Article 13 (1) read 
with Article 14 of the Constitution as being discriminatory in character. The learned 
Judges, by separate but concurring judgments, upheld ‘these contentions and issued 
a certificate under Article 132 (1) of the Constitution as the case raised substantial 
questions of law regarding the interpretation of the Constitution. „As we considered 
"that, the contentions of the appellant on the first two points must prevail, we did 


not hear arguments on the constitutional issue. 


‘ 


“7” Before dealing with the main contentions of the parties, we may dispose"of*a 
minor point raised by Mr. Krishnaswami Aiyangar, for the first time before us, 
namely, that the prosecution of the first respondent for the ‘alleged breach of some 
: ofthe terms of theTribunal's award is unsustainable inasmuch as it was instituted 
` after the expiry of the award. In support of this argument learned counsel invoked 
the ànalogy of the cases where it has beer held that a prosecution for an offence 
under a.temporafy;statute could not be. commenced, or having been commenced 
when the statute was in force, could not be continued after its expiry. Those 
decisions have no application here. The first respondent is prosecuted for an 
offence made punishable under section 29 of the Act which is a permanent statute 
and when he committed the alleged breach of some of the terms of the award, 
which was in force at the time, he incurred the liability to be prosecuted under 
the Act, The fact that the award subsequently expired cannot affect that 
liability. P B uer ` ; ' : i KA 


“<. On 'behalf of the appellant, the Advocate-General of Madras urged that the 
question-wliether there existed an industrial dispute when the Government made 
the'referénce now under consideration was an issue of fact which the High Court 
ought ‘not to have:found in the negative at this preliminary stage before evidence 
was recorded by the trial Court.. He submitted, however, that, on the facts al- 
ready-appeáring ‘on’ the record, there could be no reasonable doubt that an indus- 

- trial’ dispute did exist at the relevant time. ‘We are inclined to agree. The ten 
' demands set forth in the Labour Commissioner's Jerter of the 13th May, 1947, which 

were. not-agreed to by the'managements of ‘the 24 cinema theatres in Madras 

clearly constituted industrial disputes within the meaning of the Act. Basheer 
: Ahmed Sayeed, J., with whom the other learned Judge. concurred, says : 

;'. ff There is nothing in the letter óf the Commissioner which would indicate that these demands 
made by the South Indian Cinema Employees’ Association were referred to the respective owners of : 
, the cinema houses in the City of Madras as a body or to any of them individually.” -` e S 
`. This, we. think, is-based on a.misapprehension of the true facts, The demands 
were identical with those mentioned in the Association's memorandum -originally 
"submitted: ón the 8th .November, 1946, and they formed the subject of discussion 

with zhe respresentatives of the cinema companies in: the City in the course of the 
conciliation proceedings. That memorandum, which was not.made part of the 
record in:the Court below, was, produced here, and Mr. Krishnaswami Aiyangar 
was" satisfied that thé demarids-referred to in that memorandum were the same as 
those;mentioned in the Laboür- Commissioner's letter of 13th "May, 1947, of which 
all the employers were thus fully aware. Nor is it correct to say: : 


Uv sU that the disputes; if any, which might have existed between the workmen of the petitioner's 
cinema and the petitioner himself had been settled by the petitioner's ready and willing acceptance 


of.the terms suggested by the Commissioner," 


uar Ada n j soy aoe, ) En ot st 
The. terms acceptéd by the first respondent were what the Commissioner called. 
^ the minimum terms ” and were by no means the same as the demands put forward 
by the Association, which were, never accepted by the Association. The Com- 
missioner's letter. of the 13th May, 1947,.made this clear. a ee ee d 
+r: But, in truth; it-was not: material to consider whether there was any dispute 
outstanding. between fhe first respondent arid: his employees when the Government 


. 
4 
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made,the reference on 20th May, 1947. The learned Judges appear:to have 
assumed that the disputes referred’to a "Tribunal under section ro (1). (c) of ‘the 
Act must, in order that the resulting award may be' binding on any particular. 
industrial establishment and its employees, have actually arisen between them. ` 
: © Analysing: the order of reference of the Madras Government now under, consideration D: p nc 
the learned Judges observes”, s DID PE QE 
''' e it is obvious that there is no mention of the existence of any dispute between the petitioner. 
(the Grst respondent herein) and his workmen . . . . . . In fact there was no dispute to be 
referred to a Tribunal so far-as this petitioner is:concerned. If, therefore, there was no jurisdiction 
to make any reference, it follows that the whole reference and the award are both invalid and not 
binding on the petitioner.” Dont A ET TED A hy 
"This view gives no effect to the words “ or is apprehended " in section 10 (1). In 
the present case, the Government referred “an industrial dispute between the 
workers and managements of cinema talkies in Madras City in respect of certain 
matters.” As pointed out in the Labour Commissioner's letter to the Government, 
there were 24 cinema companies in Madras, and the Association, which; asa duly 
Tegistered trade union, represented their employees, put forward the demands on: 
behalf of the employees of all the cinema houses in the City. Fifteen out of 43: 
workers of the “ Prabhat Talkies? were admittedly members of the Association 
which thus figured as one of the parties to the dispute. In that situation, the 
Government may have thought; without a close examination of the conditions in 
each individual establishment, that disputes which affected the workinen collectively 
existed in the cinema industry in the City and thar, even if such disputes had not 
actually arisen in any particular establishment, they could, having regard to their 
collective nature, well be apprehended as imminent in respect of that establishment 
‘also. It is not denied that notices were sent by the Tribunal to all the 24 companies 
and they all filed written statements of their case in answer to the demands: made 
by the Ássociation on behalf of the employees. In these circumstances, it is idle to 
claim that the Government had' no jurisdiction to make the reference and that the 
award was not binding on the respondent's organisation. The latter was clearly 
bound by the award under section 18 of the Act. Ege ; 


It was next contended that the reference was not competent as it was too 
vague and general in its terms containing no specification of the: disputes or: of the 
parties between whom ‘the disputes arose. Stress was laid on the definite article in 
clause (c) and it was said that the Government should crystallise the disputes before 
referring them toya Tribunal under section 10 (1) of the Act. Failure to do:so 
vitiated the proceedings and-the resulting award. In upholding this objection 
Govinda Menon, J., who dealt with it in greater detail in his judgment, said, 

* * secondly, it is.contended that the reference does not specify the dispute at all. What is stated 
in the reference is that an industrial dispute has arisen between the workers and the managements 
of the cinema talkies in the City of Madras in respect of certain matters. Awards based on similar 


references have been the subject of consideration in this Court recently. In Remayya Pantulu v. Kutty 
and Rao (Engineers), Ltd.1, Horwill and Rajagopalan, JJ., had to consider an award based on similar 


references without specifying what the dispute was." : e 
After referring to the decision of the Federal Court in India Paper Pulp Co., Lid. v. 
India Paper Pulp Workers’ Union?, and pointing out that though the judgment of the 
Federal Court was delivered on goth March, 1949, it was not referred to by: the 
High Court in Kandan Textile, Ltd. v. Industrial Tribunal, Madras*, which was decided 
on 26th August, 1949, the learned Judge expressed the view that zs z 


“ the trend of decisions of this Court exemplifed in the cases referred to by me above has not 
been overruled by. their Lordships of the Federal Court”. | ! ; 3 ; 
Basheer Ahmed Sayeed, J., however, sought to distinguish the decision of thé Federal 
‘Court on the facts of that case, remarking `.’ Mir a E LUE E. 
f * that a reading of the-order of reference that was tbe; subject-matter of the Federal Court 
decision conveys a clear idea as to a definite dispute its nature and existence and the parties between: 
whom the dispute existed ?*. j . ` y EOM A ME NET 
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It is, however, clear from the order of reference which ‘is‘fully -extracted -in the 
judgment that it did not mention what the particular dispute was, and it was in- 
repelling the objection based on that omission that Kania, C.J., said : FAL I 
: = “The section-does not require that the particular dispute should be mentionéd in the order ;. 
it is sufficient if the existence of a dispute and the fact that the dispute is referred-to the Tribunal are 
clear from the order. To thet extent the order does not appear to be defective. Section Io of the 
Act, however, requires a reference of the dispute to the Tribunal. ' 'The Court has to read the order. 
as a'whole and determine whether in effect the order makes such a reference ". | A Pes ; 
.. ,This is, however, not to say that the Government will be justified. in hak- 
ing a reference under section 10 (1) without satisfying itself on the facts and circum- 
stances brought to its notice that an industrial dispute exists or is apprehended , 
` in rélation to. an establishment'or a definite group of establishments engaged in a’ 
particular industry; It is also desirable that the Government should, wherevér- 
possible; indicate the nature of the dispute in-the order of reference. - But, it must 
be remembered that in making: a reference under section 10. (1) the Government is. 
doing an administrative act and the fact that it has to form an opinion as to the 
factual existence of an industrial dispute as a preliminary step to the discharge of its 
function does not make it any the less administrative in character. The Court 
cannot, therefore, canvass the order of reference: closely: to see if there was any 
material before the Government to support its conclusion, as if it was a judicial or 
‘quasi-judicial determination. No doubt it will be open to a party seeking to: 
impugn the resulting award to show that what was referred by the Government was. 
not an industrial dispute within the meaning of the Act, and that, therefore, the- 
Tribunal had no jurisdiction to make the award. But, if the dispute was an industrial. 
dispute as defined in the Act, its factual existence and the expediency of making a 
reference in the circumstances of a particular case are matters entirely for the: 
Government to decide upon, and it will not be competent for the Court to hold 
the reference bad and quash the proceedings for want of jurisdiction merely because 
there. was, in its opinion, no material before the Government on which it could 
have come to an affirmative conclusion on those matters. The, observations in. 
some of the decisions in Madras do not appear to have kept this distinction in 
view. 


Moreover, it may not always be possible for the Government, on the material 
placed before it, to particularise the dispute in its order of reference, for situations. 
might conceivably arise where public interest requires that a strike or a lock-out 
either existing or imminent, should be ended or averted without delay, which, 
under the scheme of tlie Act, could be done only after the dispute giving rise to it 
has been referred to a Board or a Tribunal (vide'sections 10 (3) and 23). In such 
cases the Government must have the power, in order to maintain industrial peace 
and production, to set in motion the machinery of settlement with its sanctions and. 
‘prohibitions without stopping to enquire what specific points the contending parties 
‘are quarrelling about, and it would seriously detract from the usefulness of the 
statutory machinery to construe section ro (1) as denying such power to the Govern- 
ment. We find nothing in the language of that provision to compel’ such cons- 
truction. The Government must, of course, have sufficient knowledge of the 
nature of the dispute to be satisfied that itis an industrial dispute within the méaning: 
of the Act, as, for instance, that it relates to retrenchment or reinstatement.. But, 
beyond this no obligation can be held to lie on the Government to ascertain parti- 
culars of the disputes before making a reference under section 10 (1) or to specify 
them: in the order.’ : a 


.. This conclusion derives further support from clause (a) of séction 10 (1) which 
provides in the-same language for a reference of the dispute to a Board for promoting 
a settlement. A Board is part of the conciliation machinery provided by the 
Act, and it cannot be said that it is necessary to specify the dispute in referring 
it to such a body which only mediates between the parties: who must, of course, 
know what they are disputing about. If a reference without particularising. the 
disputes is beyond 'ćavil under clause (a) why should it be incompetent under 
clause (¢).? No doubt, the Tribunal adjudicatés, whereas the Board only mediates. 


e 
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But the adjudication by the Tribunal is only an alternative form of settlement of the 
disputes on a fair and just basis having regard: to the prevailing conditions in the 
industry and is by no means analogous to what zn arbitrator has to do in deter- 
mining ordinary civil disputes:according to the legal rights of the parties. Indeed, 
this notion that a reference to a Tribunal under th» Act must specify the particular 
disputes appears to. have been derived from the analogy of an ordinary arbitration. 
For instance, in Ramayya Pantulu v. Kuity and Rao Engineers), Ltd.*, it is observed : 

e“ that if a dispute is to be referred to a Tribunal the nature of the dispute must be set out just 


as it would if a reference were made to an arbitrator in a civil dispute. The Tribunal like any other 
arbitrator can give an award on a reference only if the points cf reference are clearly placed before it.” 


The analogy is somewhat misleading. The scope of adjudication by a Tribunal 
tinder the Act is much wider as pointed out in the Western India Automobile Association’ s 
case?, and it would involve no hardship if the reference also is made in wider terms 
provided, of course, the dispute is one of the kind described in.section 2 (k) and the 
parties between whom such dispute has actually arisen or is apprehended in the view. 
of the Government are indicated either individually or collectively with reasonable 
clearness. The rules framed under the Act provide for the Tribunal calling for 
statements of their respective cases from the parties and the disputes would thus 
get crystallised before the "Tribunal proceeds to make its award. On the other 
hand, it is signi£cant that there is no procedure provided in the Act or in the rules 
for the Government ascertaining the particulars of. the disputes from the parties 
before referring them to a "Tribunal under section 20 (1). i 


' In view of the increasing complexity of modern life and the interdependence 

of the various sectors of a planned national economy, it is obviously in the interest 

` of the public that labour disputes should be peacsfully and quickly settled within 

the frame-work of the Act rather than, by resort to methods of direct action which 

are only too well calculated to disturb the public peace’ and order and diminish 

production in the country, and Courts should not be astute to discover formal 
defects and technical flaws to overthrow such settlements. 


“In the result we set aside the order of the High Court and dismiss the first 
respondent’s petition. i 


Bose, J.—1 agree but would have preferred tc rest my decision on the grounds 
that in this case there was sufficient compliance with the terms of section 10 (1). (c) 
of the Act even on the first respondent's interpretation of it, namely, that the words, 
“the dispute" require Government to indicate -he nature of the dispute which 
the Tribunal is required to settle. I say this.because, in my judgment, we must 
read the order of the 20th May, 1947, along with the documents which accom- 
panied it. I also agree that one must not be ove-technical, but had it not been 
for the fact that the point is now settled by the decision in the India Paper Pulp 
Company's case?, I would have been inclined to ccasider that an indication of the 
nature of the dispute, either in the order itself or in the papers accompanying 
it, was necessary. However, that is now settled and I have no desire to go behind 

` the decision but I would like to say that even if it is not legally necessary to indicate 
the nature of the dispute, it is, in my opinion, desirable that that should be done. 


Agent for Appellant: G. H. Rajadhyaksha. 
‘Agent for Respondent No. 1 : S. Subramanian. i 
G.R./K.S. ~- Appeal allowed. 
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| PRESENT —M. PATANJALI SASTRI, C.J., B. K. MURKHERJEA, N.: CHANDRA- 
SEKHARA , AIYAR; VIVIAN, BosE AND GHULAM Hasan, JJ. 


Darshan Singh, son of Balwant Singh . Vs Abpellant* 
Attar: Singh, son of Jawand Singh : ` MA LA 

ul vU. RC DE Tep ^ r jm 2 : " E '. 
Thé State ‘of Punjab Q^ Quare M .. Respondents. ` 
The Union of India ath Inverveners, |. 


East Punjab Cotton Cloth and Yarn (Regulation s Movement) Order (1947)-— Conititülional validity-e 
Essential Supplies (Temporary Powers) Act (XXIV of 1946) », Section 4—Delegation of power under to Governor— 
Scope. 

Constitution of India (1950), Article 132 (x) —Apheal on Leer feat under—Other qistins Weh can 
be challenged Proper. procedure, 


| The provisions of the East Punjab Cotton Cloth and Yarn (Regulation of Movement) Order 
(1947), which prohibit intér “alia the - export of certain: commodities to any country outside India 
without a permit and make the violation of such provisions an offence, were validly made by the 
Governor in exercise of the powers. delegated to him under section 4 of the ee Supplies 
(Temporary Powers) Act, 1946. . 


As the main object of the legislation Essential Supplies (Temporary Powers) Act was the cns: 
nuance'of control over the production, supply and distribution of commodities considered essential 
to the community-and as these are, provincial subjects, the Central Legislature in legislating on them 
invoked the powers conferred upon it by Statutes, IX and,X, George VI, Chapter 39. But from this it 
cannot be argued that the "Central Legislature was legislating-only i in exercise of the powers which it 
derived from the British Parliament and that it did not exercise the powers which it itself had under 
the Government of India Act (1935). The Central Government was fully competent: to legislate on 
exports.and imports which are Central subjects and in making any provision relating thereto it cannot 
"be said that it acted in excess ofits authority. 


Even taking the legislation to be purely on the Provincial subjects of Products distribution and 
^ supply of goods, restriction of exports as ancillary to production and supply of essential- commodities 
would be quite within the scope and ambit of. such legislation and in pita and substance, it would be 
an enactment dealing exclusively with' these Provincial matters. 


The scope and purpose of this Act was totally different from that of the Imports and Exports 
Control Act (XVIII of 1947) and there was nothing wrong if they existed side by side and were in 
operation at one and the.same time. As the Legislature was competent to enact'both sets of 

; provisions any occasional overlapping, even if it is assumed to exist would not be matérial — ^ 


"ty appeals ‘brought before the Supreme Court on the strength of a certificate granted ‘under 
Article 132 (1) of the Constitution the appellants are not entitled to challenge the propriety of the 
ecision:appealed against ona ground other than that on whick the certificate was given except with 
the leave of Court as provided for by clause (g) of Article 132 of the Constitution, Where it is found 
that the High Court relied on a supposed admission (which wasmot in fact made) the Court will inter- 
fere if it has resulted in grave miscarriage of justice and order a retrial.’ The function of the 
Supreme Court which is not an ordinary-court of criminal appeal, is not so much to weigh and 
appraise the evidence again, to find out the guilt or innocence of the accused as to see that the 
"accused gets a fair trial: ‘on proper evidence. . 

Appeals under Article 192' (1) of the Constitution of india from the Judgment 
and: Order dated the 5th April, 1950, of the High Court of Judicature for the 
State of Punjab.at Simla (Khosla, J.) in Criminal Revision Nos. iA and 1147 


of 1949. 
Achhru Ram, Senior Advocate, (Gopal Singh, ENA with him), for Appel- 
lant in Case No. 11 of 1950 and S. M. Sikri, Advocate-General of Punjab and 


Umrigar (H. S. Gujral, Advocate, with them), for Appellant in'Case "No. 12 
of 1950. 


M. C. Setalvad, eee net) ‘for India (B. Sen, Advocate, with him), for 
the Intervener. . 
“The Judgment of the Court was deiivered by 


Mukherjea, 7.—The facts giving rise to these two connected appeals may be 
Ibriefly. narrated .as. follows.:.-Darshan-Singh, the appellant-in-Case-No. 11-and 
eR me RECEN ME 


* Case Nos. 11 and raio 1950. : DNE: 3 T ptr Bestak 1952. 
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Attar Singh, who is the appellant in Case No. 12. zlong with three other persons 
were tried by the Special Magistrate, Ambala, East Punjab, on charges under 
section 120-B of the Indian Penal Code, read with section 3/10 of the East Punjab 
Cotton Cloth and Yarn (Regulation of Movement) Order, 1947, and section 7 of the: 
Essential Supplies Act, 1946. There was a further charge under section 8. of the, 
eene Supplies Act against three of these accuse3, Darshan Singh, being one of 


_ * The allegation against all the accused, in subszance, was that they conspired 
to export 76 bags of mill-made cloth to Pakistan without a permit, by smuggling 
them through the customs barrier near Wagha, on. the morning of the 26th May, 
1948. Wagha is about 18 miles from Amritsar; and at a distance of nearly half 
a mile from this place lies the actual Indo-Pakistan border. Between the customs 
barrier and the border there is a small Police Post and almost opposite the Police 
Post is the Customs Office which is located in a tent. The prosecution case is that 
at about 7 A.M:, on the 26th of May, 1948, a trucz, loaded with a large quantity 
of mill-made cloth owned by the accused Ram Sing», arrived at the customs barrier 
near Wagha. Rajendra Singh, another accused, who was on duty at that time as 
the Customs Supervisor, allowed the truck to pass zhrough and the truck stopped 
near the Customs Office on the side of the Police Pos-. As soon as the truck stopped, 
Darshan Singh, who was the Deputy Superintendent:n charge of the customs barrier, 
and Attar Singh, who was a Customs Preventive Cfficer at Amritsar and was then 
under ordér of transfer to some other place, went -o the Police Station and asked 
Kulraj, the Sub-Inspector in charge of the same, to allow'the lorry to pass through 
upto the border. Kulraj did not accede to this request and thereupon both Darshan 
Singh and Attar Singh went back to the Customs tenz. The truck was then unloaded 
and the goods were handed over to a large number of coolies who began carrying 
them'towards the border, being followed by both Attar Singh and Ram Singh. 
A little later, Kailash Chandra, a Police Sub-Inszector of Amritsar, who was at 
that time, on special duty in connection with checking and detection of smuggling 
cases, arrived at the place on a motor-bicycle and being informed by Kulraj of what 
had happened before, both he and Kulraj proceede3 in his motor-cycle towards the 
border and overtook the coolies who were carrying the goods. The coolies were 
rounded up and brought back to the border along with Attar Singh, though Ram 
Singh nianaged to slip away. Kailash Chandra made a report of the occurrence to 
Inder Singh, who was the head of the Special Police Establishment at Delhi dealing 
with smuggling cases, and after a detailed investigation, the five accused were sent 
up to take their trial. The trying Magistrate convicted all of them under section 
120-B of the Indian Penal Code, read with section 3/10 of the East Punjab Cotton 
Cloth and Yarn Order, 1947, and sentenced them to rigorous imprisonment for a 
period of one year each. Attar Singh was further convicted under section 7 of the 
Essential Supplies Act and Darshan Singh under section 8 of the said Act, and 
there was a sentence of one year's rigorous imprisznment and a fine of Rs. 1,000 
upon each one of them under. these sections, the seztence of rigorous imprisonment 
to run concurrently with that on the previous ckarges. : 


. Against this judgment there was an appeal tzken by all the accused to the 
Court of the Sessions Judge at Amritsar. The Additional Sessions Judge, who 
heard the appeal, acquitted two of the accused but maintained the conviction of 
the other three, namely, Attar Singh, Ram Singh and Darshan Singh, though 
their sentences were reduced. Thereupon these three persons presented three 
separate revision petitions to the High Court of East Punjab at Simla which were 
heard and disposed of by Mr. Justice Khosla sitting singly. The learned Judge 
dismissed the revision petitions but granted a certificate under Article 132 of the 
Constitution on the ground that the cases involved a substantial question of law 
as to the interpretation, of the Constitution. It is oa the strength of this certificate 
that these two appeals have come before us, one bemg filed by Darshan Singh and 
the other by Attar Singh. No afppeal has been preferred by the accused.Ram 
Singh. © 6. 5i ‘ um. m i z 


x za 
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The constitutional point involved in these appeals has been presented before. 
us very lucidly by Mr..Achhru Ram who appeared on behalf of Darshan Singh, 
the appellant in Case No. 11, and: his contention, in substance, is that the East 

‘Punjab Cotton Cloth and Yarn Order, 1947, which was promulgated by the 
Governor of East Punjab by nótification dated 15th November, 1947, and under 
the provisions of which the prosecution was launched against the accüseG, was 
ultra vires the authority of the Governor, in so far as it purported to legislate on 
matters of export and import across the customs frontier; and consequently dhe 
accused could not be held guilty of any offence for having violated such provisions. 


For a proper appreciation of the contention raised by the learned ccunsel, 
it would be necessary to refer to certain provisions of the Government of India 
Act, 1935, as well as to those of a number of later enactments. Under entries 27 
and sg of List II of the Government of India Act, 1935, “ trade and commerce 
within the province " and “ production. ....... supply and distribution of goods’” 
were provincial subjects, while “ import and export across the customs frontier * was 
a central subject being covered by item 19 in List I. Section 102 of the Government 
of India Act, 1935, gave the Central Legislature the power to legislate or. pro- 
vincial subjects if and when a proclamation was issued by the Governor-General 
that 2 state of emergency existed in the country, and such legislation would, under 
sub-section (4) of the section, cease to have effect on the expiration of a period of 
six months after the proclamation had ceased to operate. It appears that these 
extraordinary powers were assumed by the Centrzl Legislature during the period. 
of the last war when there was a Proclamation of Emergency by the Governor- 
General, and the Defence of India Rules promulgated during this period dealt 
with various provincial matters. The Proclamation of Emergency was revoked 
by the Governor-General under section 102, clause (3) of the Constitution Act 
on 1st April, 1946, and the result of the revocation was that all.orders passed on. 
the basis of the Defence of India Act or the Defence of India Rules ceased to be 
operative after the goth of September, 1946. The state of the country, however, 
was at that time far from normal and it was considered necessary that the control 
of the Central Legislature ‘over the production, supply and distribution of goods. 
should not be discontinued. To meet this situation, the British Parliament passed 
a temporary Act (IX and X, Geo. VI chapter 39) which gave the Indian Legislature, 
during the period specified in the Act, the power to make laws with regard to certain 
provincial subjects. The provision of section 2 of the Act, so far as is necessary 
for our present purpose, stood as follows : 

“ (1) Notwithstanding anything in the Government of India Act, 1935, the Indian Legis- 


lature shall, during the period mentioned in section 4 of this Act, have power to make laws with respect. 
to the following-matters : d 


(a) trade and commerce (whether or not within a Province) in and the production, supply 
and distribution of, cotton and woollen textiles, paper, petroleum, products, spare parts of mechani- 
cally propelled vehicles, coal, iron, steel and mica ;” 

Armed with this authority, the Indian Legislature passed the Essential Supplies 
(Temporary Powers) Act of 1946, sections 3 and 4 of which are in these terms :— 
“o, The Central Government so far as it appears to it necessary or expedient for maintaining 
or increasing supplies of any essential commodity or for securing their equitable distribution and availa- 
bility at fair prices may, by notified order provide for regulating and prohibiting the procugtion,. 
supply and distribution thereof and trade and commerce therein. 
E * * * * * * 


“4. The Central Government may by notified order direct that the power to make orders under 
section 3 shall in relation to such matters and subject to such conditions, if any, as may be specified 
in the direction, be exercisable also by 

(a) * * ; * * * * 
(b) such Provincial Government. or such officer or authority subordinate to a Provincial’ 
Government as may be specified in the direction.” 

. By a notification dated 20th of December, 1946, issued under section 4 mene 
tioned above, the Ceptral Government delegatetl to the Goverpor of Punjab. the 
powers under section 3 of the Act. On the 15th of November, 1947, the Governor 
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of East Punjab, in exercise of the powers delegated by the said notification, passed 
the East Punjab Cotton Cloth and Yarn (Regulation of Movement) Order, 1947, 
and sections 2, 3 and 10 of the Order are material for our present purpose. Sec- 
tion 2 ig in these terms :— Pe f 

J t ` n a 

““ In this Order unless there is anything repugnant in the subject or context, (a) “ export ” means 
to take out of the Province of the East Punjab or the said land by rail, road or river to any Province 
or State of the Dominion of India and Pakistan and includes taking out of the Province of East Punjab 


to apy place, situated in the said lands as well as out of the said lands to any place situated in the 
East Punjab." 


Section 3 runs as follows :— 


“No, person shall export or attempt to export cotton cloth or yarn except under the authority 
and in accordance with the conditions of a permit issued by a permit issuing authority . . . . The 
permit shall be in form IV, specified in Schedule “A? annexed to this Order.” 


Section 10 provides :— 


“ If any person contravenes any provision of this Order, he shall be punishable with imprisonment 
which may extend to 3 years, with fine or both and without prejudice to any other general punish- 
ment which may be imposed by any court trying such contravention may direct that any cotton cloth 
and/or yarn in respect of which the court is satisfied that this order has been contravened together 
with the covering and packing of such cloth shall be forfeited to His Majesty.” 

The point for our consideration is, whether the zbove provisions which prohibit 
inter alia the export of certain essential commodities to any country outside India 
without a permit and make the violation of such provisions an offence, were validly 
made by the Governor in exercise of the powers delegated to him under section 4 
of the Essential Supplies (Temporary Powers) Act, 1946? i 


It is not suggested by the learned counsel that there was anything improper 
in the Central Government's delegating its powers to the Governor of East Punjab 
under section 4. of the Essential Supplies (Temporary Powers) Act. His con- 
tention is that the Governor, in making the order, acted in excess of his delegated 
authority by prohibiting the export of cotton cloth and yarn to any place outside 
India. Matters of export and import, it is said, were not within the scope of sec- 
tion 3 of the Essential Supplies Act, and the notification under section 4 could 
‘only delegate to the Governor such powers as the Central Government could 
itself exercise under section 3.. Section 3 of the Essential Supplies Act, it is true, 
authorised .the Central Government to make provisions for regulating and prohi- 
biting the production, supply and distribution of the essential commodities specified 
in the Act and also trade and commerce therein ; but it is argued by the learned 
counsel that the expression “ trade and commerce," as used in the section, must be 
taken to mean trade and commerce within a province or at the most between 
provinces inter se, but it cannot include any transaction by way of exporting goods 
outside India. This interpretation, somewhat restricted as it appears to: us, is 
sought to be supported by a two-fold argument. In the first place, it is said, that 
the Essential Supplies Act, as its preamble shows, was passed by the Central Legis- 
lature in exercise of the authority conferred upon it by the Statute IX and X, 
George VI Chapter 39 and that statute conferred, only for a short period of time, 
a power in the Central Indian Legislature to legislate on certain provincial matters, 
which it could not do after the revocation of the Proclamation of Emergency on 
the termination of the war. It is said, therefore, that' the Essential Supplies Act 
purported to deal exclusively with.provincial matters, and import and export of 
goods outside the Indian territory, being a centra! subject, could not reasonably 
be brought within the purview of the Act. The other line of reasoning that is put 
forward in support of the argument is, that the intention of the Central Legislature 
not to include export and import within the provisions of the Essential Supplies 
Act is evidenced by the fact that the Central Legislature dealt with export and 
import-of goods separately and -by an altogether diferent set of enactments which 
existed side by side with the Essential Supplies Act and other legislation of the 
same type preceding. it. It is pointed out that there was an order made under the 
Defence of India Rules-on 3rd November, 1945 (being Order, No. 91 c.w. (1) 45) 
imposing prohibitions on export of various: descriptions of goods.specified therein. 
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The ‘Defence öf India Rules were due to expire on the goth September, . 1946. 
On’ the 25th September, 1946; the Essential: Supplies Ordinance: was passed and 
this was later replaced by the Essential Supplies Act. On. the very day that this- 
Ordinance was passed, another Ordinance, being Ordinance No: XX .0f. 1946, 
was ‘promulgated, which inter alia continued the provisions of the Defence of India 
Rules: relating to prohibition and restriction. of import and export of goods. 
Subsequently on the 25th of March, 1947, the Imports and Exports (Control) 
Act was passed, which dealt comprehensively with the subject of control ‘over. 
exports and imports. As it would be unnatural to suppose that the Legislature 
was legislating on the same subject simultaneously by two parallel sets of legisla- ; 
"tion existing side by side; it is argued that export and import -of goods were not 


"within ‘the scope and intendment of the Essential Supplies Act. Woo n Itu 


. ^ "These arguments though somewhat plausible at first sight, do. not appear to 
custo ‘be sound: or convincing.:.It is a cardinal rule of. interpretation that the 
“language used by the legislature is the true depository of the legislative intent, . 
‘and thaf words and phrases occurring ina statute are-to be taken not inan isolated 
‘or detached manner dissociated. fróri the context, but are to be read together and 
construed in the light of the purpose and object of the Act itself. : 

. The object of the Essential’ Supplies Act; as set out in the preamble, was to 
provide for the continuance, during a lirnited period of time, of the power to con- 
“trol the production, supply and distribution of, and trade and commerce in, food- 
stuffs, cotton and woollen textiles, petroleum, iron and other essential commodities, 
a list of which appeared in the Act itself. Section 3, which is the most material 
part of the Act, authorised the Central Government, whenever it considered expe- 
dient or necessary, for maintaining or increasing supplies of any ‘essential 'com- 
modity or for securing their equitable distribution and availability at fair prices, . 
to: provide by notified order, for regulating or prohibiting, the production, supply 
and: distribution thereof or trade and commerce therein. Keeping this object in, 
view and reading ‘the words “trade and commerce” in the light of the context, 
there appears to be no reason why these words should not be, taken in their ordi-. 
nary or natural sense, and, why restriction on the export of goods to any place, 
outside a province, including a neighbouring foreign state should be deemed to 
be outside their scope and ambit.. For maintenance or increase of supply of 
essential commodities within a province and to secure their equitable distribution 
and. availability at fair prices, it. might certainly be necessary to restrict export 
of the goods outside the Province, and Pakistan being a foreign Staté abutting 
on the very borders of East Punjab, it was quite natural.for the East Punjab 
Governor to mention Pakistan as one of the places to which export of goods from 
his province should not be allowed without a proper permit. ‘As: the main object 
of the legislation was the continuance of control over the production, supply and 
distribution of commodities considered essential to the community and as these are 
provincial subjects, the Central Legislature in legislating on them must have to 
invoke the powers conferred upon it by the Statute IX and X George VI Chapter 
39. spoken of above ; and that is plainly the reason why a reference to that statute 
was made in the second paragraph of the preamble. But from this it cannot be 
* argued that the Central Legislature was legislating only in exercise ‘of the powers 
. which it derived from the British Parliament and thatit did not exercise the powers 
which it itself had under the Government of India Act. It is not disputed that 
the Central Legislature was fully..competent to legislate on exports and imports 
which are central subjects and in making any. provision relating thereto, it cannot 
be said that it, acted in excess of its authority. f i 


'. Even taking the legislation: to be purely on the provincial subjects of produc- 
tion, distribution and supply of goods, restriction of export as ancillary to production 
'and supply of essential commodities would, in our opinion, be quite within the scope 
and ambit of such legislation and in pith and stibstance it would be an enactment 

` dealing exclusively with these provincial matters. EC : 
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-u Looked at from this standpoint, the: other argument advanced: by. Mr: 
Achhru Ram would also be found to be without any substance. The Imports and 
Exports Act or the earlier Order and Ordinance, #eferred to by the learned éoun- 
sel, were legislation essentially on the subject of exports and imports. . Their object 
was to regulate or. control imports and exports generally and they. dealt with a large 
variety of articles far outnumbering those enumerated im the Essential Supplies: 
Act. The object ofthe Imports and Exports Act was riot to regulate production 
and distribution of commodities considered essential to the community and it was. 
not as a means to secure that object that it purported to prohibit or restrict ex- 
porting of goods. Thus the scope and purpose of the two sets of legislation were 
totally different and there was. nothing wrong if they existed side by side and were 
in operation at:one and the:same time. We are not told that there was any over- 
lapping of the provisions of these two statutes; and as the competency of the 
‘Legislature to enact both these sets of provisions is not disputed, we do not think 
that any occasional overlapping, even if it is assumed to exist, would be at all 
material. : In our opinion, therefore, the contentions raised in regard. to the con- 


‘stitutional point involved in these appeals are unsupportable and could not be 
accepted. . à 


As the appeals have come up before us on the strength. of a certificate grant- 
ed under Article 132 (1) of the Constitution, the appellants are not entitled to 
Challenge the propriety of the decisiori appealed against on a ground other thaü 
that on which the certificate was given except with the leave of this Court as pro- 
vided for by clause (3) of Article 132 of the Constitution. At the close of the 
arguments, of the parties in regard to the constitutional point referred to above, 

' we made it clear to the learned counsel appearing for both the appellants that we 
would not allow any question relating to the merits of the cases to be raised before 
us which turned merely on appreciation of evidence by the courts below. Mr. 
Umrigar, who appeared for Attar Singh the appellant in Case No. 12, however 
stated to us that he would crave leave to bring to our notice one important matter 
which, according to him, resulted in grave miscarriage of justice at least so far as 
his client was concerned. He pointed out that both the Additional Sessions Judge 
and the learned Judge of the High Court in deciding the case against his client 
relied upon an'admission alleged to have been made by the latter that he was present 
at the Customs barrier at Wagha on the morning of the day of occurrence and had 
gone there to say good-bye to. the Customs staff, he being under an Order of transfer 
from Amritsar to Gurdaspur. It is said by the learned counsel that his client never 
admitted his presence at the Customs barrier on the morning of 26th May, 1948, 
and that he neither did nor had any occasion to put forward any explanation regard- 
ing his presence there at that time.” The whole thing, it is said, is based upon sheer 
misapprehension. and is not warranted by anything appearing on the record. 


There is no doubt that the Additional Sessions Judge as well as the High Court 
did refer in their respective judgments to the alleged admission of Attar Singh and 
rely upon the same to arrive at their decision in the case. The Additional Sessions 
Judge said in his judgment : 


“ The next important man is Attar Singh accused. He admits his presence at the barrier on 
that morning, when he says that he had gone to bid good-bye to the Customs staff on his transfer to 
Gurdaspur. According to the leave obtained by him he had yet to remain at Amritsar. till 28th and 
in view of illness of his wife he need not have been in hurry to go to the barrier for this purpose so soon. 
I am not convinced with his explanation." . 


"The High Court in referring to the said admission observed as follows : 


` “ Attar Singh admitted that he was present at the barrier on that morning but the explanation 
he gave was this. His office is at Amritsar but he bad received orders of transfer to Gurdaspur. His 
wife was ill and, therefore, he could not move immediately. So he applied for a few days leave, and 
on the morning of the 26th of May he went to the barrier ta say good-bye to His colleagues in the 
Customs Department and while he was there this incident took place without his knowledge»; ` 
Attar Singh’s explanation of his presence at the spot does not convince me at all.” 


It appears that in course of the'examination of the accused Attar Singh under 
section 342 of the Criminal Procedure Code before the trial Magistrate a specific 
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question was put to him as to whether he could ezplain his presence on the scene 
of occurrence on the.26th May, 1948, although it was alleged that he was on leave. 
‘To this question he replied categorically that he was not present as alleged. In 
this state of the records, we, asked the learned Advocate-General, who: appeared 
for the State of East Punjab, as to when and how was the admission. referred ‘to 
above made by Attar Singh? The Advocate-General answered that the admission 
might be in-the written statement which Attar Singh said he’ would file, when he 
was interrogated under section 342 of the Criminal Procedure Code. In orde» to 
clear up the matter we had the further hearing of the case adjourned to enable the 
-Advocate-General to produce before us the written. statement, if any,.that was 
filed by Attar Singh in the trial Court. The case was again taken up for hearing 
on the 26th of November last and the Advocate-General frankly stated to us that 
‘no. written statement by Attar Singh was on the records at all. It is clear, 
' therefore, that both the courts below in coming to their decision regarding the 
_ ` guilt of the accused did rely to a considerable extent on the so-called admission of 
.Attar Singh which; it must.be held, had no existence in fact. The Advocate-General 
contends that even if there was an error committed by the courts below in this 
respect, we should nevertheless dismiss the appeal inasmuch as there is sufficient . 
evidence to support the conviction of the accused independently of the so-called : 
‘admission of Attar Singh; and he invited us to examine the evidence ourselves 
.and come to our own decision on the point. Without in any way ‘disputing our 
might to adopt this course in cases where it may be considered necessary, we.think ' 
“that in the circumstances of the present case the praper order to make will be to 
direct a rehearing of the*appeal by the Sessions Court on the evidence as it actually 
:stands after excluding from consideration the alleged admission of Attar Singh. 
"There can be no doubt that the supposed admission was of a very damaging charac- 
ter and was highly prejudicial to the accused. It is quite problematic to value its 
:effect upon the minds of the Judges in the courts below and it is difficult for us to 
:say that had it been excluded from consideration: the courts would have come to 
the same decision of guilt or that conversely a verdict of acquittal would have been .. 
.a perverse one. In such cases, the function of this Court, which is not an ordinary 
-court.of criminal appeal, is not'so much to weigh and appraise the evidence again, 
ito find out the guilt or innocence of the accused as to see that the accused gets a 
fair trial on proper evidence. 


It has been argued by Mr. Achhru Ram and in our opinion quite rightly, 
“that if the case of Attar Singh is to be heard afresh, the same order sliould be 
-made in the case of Darshan Singh as well. Not only are the two cases closely 
-interconnected, but so far as Darshan Singh is concerned the prosecution sought 
“to establish his complicity in the affair primarily by adducing evidence to show: 
that he was in the company of Attar Singh when both of them approached Kulraj, 
-the officer-in-charge of the police station, and requested him to allow the truck to 
“pass through. The Additional Sessions Judge observed in his judgment that the 
-only niotive of Darshan Singh was to help his colleague, namely Attar Singh, who 
-was about to leave the district. It is necessary, therefore, that the case of Darshan 
‘Singh should also be reheard and the whole evidence against him reconsidered 
“with a view to find out whether he is guilty or innocent. 4 


iA er "The result, therefore, is that both the appeals are allowed. The judgment 

-of the High Court as wellas that of the.Additional Sessions Judge are set 
.aside and the cases remitted to the Sessions Court in order that they may be heard 
.afresh on the evidence on record in the light of the observations made above after 
-excluding from consideration the supposed admission of Attar Singh. Pending 
-the decision of the Sessions Clourt, the accused would remain on bail on the same 
xterms as before. ‘ Ki ' 


. Agents for Appellants : Naunit Lal and G. H. Rajadhyaksha. 
Agent, for Intervener : G. H. Rajadhyaksha, 
G.R./K.S. , < toL 





Appeals allowed and retrial ordered. 
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© Essential Supplies (Temporary Powers) Act (XXIV of 1946) —Eztension by Resolution of 20th December, 
1949, by Constituent Assembly till 31st March, 1951—Validity—Gomravention of Act on 24th October, 1950 
—Offence— Constitution of India (1950), Articles 379 (1) and 372 (1), Explanation III—Scope. | E 


The Constituent 


11949, to make two successive extensions of the Essential Supplies Act of a year each. 
.Joylal Agarwala v. The State, (1952) S.C.R. 127 :, 1951 S.C.]. 743 (S.C.), relied on. 


: The Constituent Assembly derived its authority to make the, extensions from section 4-A of the 
India (Central Government and Legislature) Act, 1946. .'This was an Act of the British Parliament 
which originally conferred on the British Houses of Parliament the power of approving by resolution 
-the extension ofthe period fixed by section 4. Later, the Indian Independence Act, 1947, was passed’ 
iby, the British’ Parliament and in exercise of the powers conferrec by sections 9 and 19 of: that Act the 
~Governor-General by an Adaptation Order substituted the words “ Dominion Legislature,” for. the. 
words “ Houses of Parliament" and thus enabled the Dominion Legislature to exercise the powers, 
„of Parliament in that behalf. At the same time, the Governor-General introduced section 4-À into 
-the British Act of 1946, the India (Central Government and Legislature) Act, 1946, by way of adap- 
«tation and conferred on the Constituent Assembly the. powers of the Dominion Legislature. Thus 
:the Constituent Assembly became empowered to extend the period fixed in section 4 by the passing , 
.of a resolution and that in its turn had the effect of extending the life of the Essential Supplies Act of 

1946, because section 1 (3) of the Act says that it shall cease to have effect on the expiration of the” 
. period mentioned in section 4 of the India (Central Government and Legislature) Act, 1946. °° 


Section 4-A provides that the Constituent Assembly shall have the powers of the Dominion Legis- ’ 
‘Jature under the British Act “ until other provision is made by or in accordance with a law made by 
-the Constituent Assembly under sub-section: (1) of section 8 of the Indian Independence Act, 1947.” 

Section 8 (1) of the Independence Act invested the: Constituent Assembly with all the powers ofthe 
Dominion Legislature for the purpose of making provision as to the constitution of the Dominion. 
That power it'exercised and drew up the Indian Constitution, but in doing so it decided to-bring the, 
Constitution into being in two instalments and it did that by enacting Article 394 and'enacting in it 
that that Article and certain others including Article 379, should come into force “ at once "—at- 
once, being the 26th of November, '1949—while the remaining Articles were to come into force on 
the 26th of Januany, 1950. Under Article 379, the body-functioning ‘as the Constituent Assembly; of - 
the Dominion of India immediately before the commencement of the Constitution shall be the Provisional 
Parliament and exercise all the powers and perform -all the duties conferred by the provisions of- 
‘the Constitution on Parliament. The Constituent Assembly was to continue in existence till 26th. 
' ‘January; 1950-and its power could ‘be validly exercised on" 25th December, 1949, to extend’ the- 
‘life of the Essential Supplies (Temporary Powers) Act, 1946. The Essential Supplies Act as a laws 
vin force immediately before the commencement of. the Constitution continued in force because of 
-Article 372 (1), Explanation III until it was due to expire. Pu A 
' The Act was a living Act (extended by a competent body) azid a contravention of the provisions , 

.of that Act on 24th October, 1951, constituted an offence. . $ ^ "uc 

Appeal under Article 132 (1) of the Constitution of India from the Judgment . 

.and Order, dated the 11th April, 1951, of the High Court of Judicature at, Calcutta 
(Das Gupta and Mookerjee, JJ.) in Criminal Revision Case No. 1028 of 1950, ; 
.arising out.of the Order, dated the 23rd November, 1950, of the Presidency, Magis- , 


‘trate, 8th Court, Calcutta, in P.R. Case No. 2107 of 1950. 
N. C. Chakravarti, Advocate, for Appellant. l | 
B. Sen, Advocate, for, Respondent. A 
. M. C. Setalvad, Attorney-General for India. (P. 4. Mehta, Advocate, with him), 


tor Intervener. : | . 
LL ————————————————————————————————————————« 


` »Qase No. 275 of 1951. | "07 : e 5th December, 1952. 
ag Vb. x . : 


Assembly had authority on 25th February, 1948 and again on agrd-March,. 


n 
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The Judgment of the Court was delivered by 
Bose, F.—This is an appeal under Article 1 32 (z) of the Constitution. Leave to 


appeal was granted by the High Court at Calcutta. 

- The appellant was convicted under section 7 (1) of the Essential Supplies 
(Temporary Powers) Act of 1946 for an offence said to have been committed on the 
24th of October, 1950. The conviction was on two counts : (1) for selling cloth 
above the controlled rate and (2) for not issuing a cash memo. The sentence was 
rigorous imprisonment for three months and a fine of Rs. 200 with another three : 
months in default. The trial was before the 8th Presidency Magistrate at Calcutta 
who adopted a summary procedure. y 


There was an application for revision before the High Court butit was dix 
missed. An application for leave to appeal to this Court was then filed. It was: 
granted on a ground which was not taken either in the original Court or in the revision.’ 
before the High Court, namely, that the Essential Supplies Act of 1946, undér which. 
the appellant was convicted was not in force on the 24th of October, 1950, and: 


so there could be no. conviction under it.: 


<7 . The validity of this Act was challenged in Foylal Agarwala v. The State 1, but this 
Court held that the Act was valid up to the 31st of March, 1950, that being the life of” 
the Act at the date relevant to that case. It is necessary to explain that the Act is a 
temporary Act and that its life has been extended from time to time after the date of” 
its first expiry for a year at a time." The latest extension at the date of the previous 
case was up to the 31st of March, 1950. We therefore start with the position that 
the Act was a good Act up till that date. | | 4 ; 

." The Act was further extended up till the 31st of March, 1951, by a Resolution. 
dated the 20th;of December, 1949. This is the extension with which we are con- 
cerned. and which is now challenged, the argument being that there was no legis-. 
lative body in existence on that date competent to extend the life of the Act for: 
another year. CS i ' 


The Gazette Notification setting out the Resolution is in the following terms : |” 
e Neéw Delhi, the 22nd December, 1949. , | im 
.. No; F.—7 WL (1) 47.—The following resolution which was passed by the Constituent Assembly 
` (Legislative) at its. meeting held on'the goth of December, 1949, is hereby published for general. 
information: ' ,  ' Pte vel ce P. X $ ` a . , ja 
_ + In pursuance of the proviso'to section 4. of the India (Central Government and Legislature) Act, 
1946; as adapted by the India (Provisional Constitution) Order, 1947; this Assémblf hereby approves . 
the'extension of the period mentioned in sections 2 and 3 of the said Act for a further period of twelve 
months commencing on the first day of ‘April, 1950.” s : . f 
It hasto be seen whether the body which passed that Resolution had the power to . 
extend the Act. " n TM LEM l wih 
“Tt can be accepted, because of the decision in Joylal Agarwala v. The State2 - 
that the Constituent Assembly had authority on 25th February, 1948 and again . 
on 23rd March, 1949, to make two successive extensions of the Essential, Supplies . 
Act of a year each. "The only question, therefore, is whether any body continued . 
to-have that power on the dates material here. oa et 
The: extensions just referred were brought about as follows: The Consti-. 

tuent Assembly derived its authority to pass the above Resolution from section 4-A 
of thé India (Central Government and Legislature) Act of 1946. ‘This was an Act of ` 
the British Parliament which originally conferred on the British Houses of Parliament - 
the power of approving by resolution the extension of the period fixed by section de 
Later, the Indian Independence Act of 1947 was passed by the British Parliament ` 
and in exercise of the powers conferred by sections 9 and 19 of that Act the Governor- 
General by an Adaptation Order substituted the words “ Dominion Legislature ” 
for the words “ Houses of Parliament ? and thus enabled the Dominion Legislature - - 
‘to exercise the powers of Parliament in this behalf. At the same time, the Governor- - 


I. 1952) S.C.R. 127 at 131 : (1951) S.C.]. 743, (S.C.): 
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General introduced section 4-A into the British Act of 1946, the India (Central 
Government and Legislature) Act, 1946, by way of adaptation and conferred on the 
Constituent Assembly the powers of the Dominion Legislature. Thus the Consti- 
tuent Assembly became empowered to, extend the’ period fixed in section 4 by the 
passing of a resolution and that in its turn had the effect of extending the life of the 
Essentia] Supplies Act of 1946, because section 1 (3) of that Act says that it shall 
cease to have effect on the expiration of the period mentioned in section 4 of the 
India (Central Government and Legislature) Act of 1946. 


Now section 4-A provides that the Constituent Assembly shall have the powers 
of the Dominion Legislature under the’ British Act 


“ until other provision is made by or in actordance with a law made by the Constituent Assem- 
bly under sub-section (1) of section 8 of the Indian Independence Act, 1947.” 


Turning to sub-section (1) of section 8 we find that the British Parliament in- 
vested the Constituent Assembly with all the powers of the Dominion Legislature 


“for the purpose of making provision as to tke constitution of the Dominion.” 


That power it exercised and drew up the Indian Constitution, but in doing so it 
decided to bring the Constitution into, being in two instalments and it did that by 
enacting Article 394 and enacting in it that that Article and certain others, including 
Article 379; should come into force “ at once "—at once being the 26th of Novem- 
ber, 1949—while the remaining Articles were, to come into force on the 26th of 


January, 1950. 
Now Article 379 (1) provides that— 


** Until both Houses of Parliament have been duly constituted and summoned to meet for the 
first session under the provisions of this Constitution, the body functioning as the Constituent Assembly 
of the Dominion of India immediately before the commencement of this Constitution shall be the Provisional 
Parliament and shall exercise all the powers and perform all the duties conferred by the provisions 
of this Constitution.on Parliament.” ` a 


It was argued on behalf of the appellant that because of this Article the Consti- 
tuent Assembly disappeared as a law making body on 2ad after the 26th of November, 
1949 and that its place was taken by the Provisional Parliament referred to by that 
Article, and as the Resolution of the 20th December, 1949, purports to be a resolution 
of the Constituent Assembly (Legislative) and not of the Provisional Parliament, itis . 
a resolution of a body which no longer had authority to enact laws or pass a.resolu- 
tion of this kind affecting the laws of the land. : : 


` The learned Attorney-General argues, on the óther hand, that the Constituent 
Assembly continued to function as such and to retain its right to exercise its dual 
functions of constitution making and law making right up to the last stroke of mid- 
night on the 25th of January, 1950. The very next second, when a new day ushered. 
in a new era for this country, it ceased to exist as a Constituent Assembly and its 
place was taken by the Provisional Parliament of India. 4 


We need not decide this point, for even if the Provisional Parliament was in- 
tended tó function on the 26th of November, 1949 and not from the 26th of January, 
1950, it is clear that the Constituent Assembly was to continue in existence till “ the 
commencement of the Constitution ? which, by Article 394, is the 26th of January, 
1950. Consequently, the power conferred on it as a designated body,:by the English. 
statute, as adapted by the Governor-General, could be validly exercised on the 2oth 
of December, 1949 and was so exercised when it passed the resolution of that date. 
The Provisional Parliament was not a body authorised to exercise the special power 
of approving the extension of the period mentioned in section 4 of the English statute 
as that was not one of “ the powers conferred: by this Constitution on Parliament”, 
nor can bringing the Provisional Parliament into existence on the 26th of November, 
1949 (assuming that to be the case) be regarded as “ other provision ? made by the 
Constituent Assembly within the meaning of section 4-A of the English Act. It 
follows the Constituent Assembly was not deprived of these specially designated. 
powers on the date of the Resolution. . a 
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<” The next question is whether the Constituent Assembly had this power to extend 
the life of this particular piece of legislation beyond the 26th of January, 1950. 
- The question was posed in this way. It was conceded that the Essential Supplies 
Act was validly extended up.to the 31st of March, 1950. The Resolution which 
-extended its life for another year beyond this was passed on the 20th of December, 
1949, but it was argued that it could not take effect till after the expiry of the previous 
extension, that is, not until the rst of April, 1950. : But by that time the Constitution 
had come into being and so neither the Constituent Assembly nor the Provisional 
Parliament could have extended the life of the temporary Act after its expirafion 
. -on the grst of March, 1950, because of Explanation III to Article 372. It follows 

' that the Constituent Assembly which purported to effect the extension ahead of time 
. ‘could not do, in anticipation, what the Constitution says cannot be done after its com- 
mencement. 


There is nothing in this contention. The Resolution of the goth December, 
1949, took immediate effect and its effect was to alter the date fixed for the expira- 
tion of the period mentioned in section 4 of the English statute from the. 91st of 
March, 1950, to the 31st of March,.1951. The Essential Supplies Act fixed the date 
for its own expiration as the date fixed for the expiration of the period mentioned in 
section 4 above. Accordingly, it was an Act which was alive immediately before 
the 26th of January, 1950 and which was due, at that time, to expire of its own force, 
not on the 31st of March, 1950, but on the 31st of March, 1951, and as this was a law 
jn force immediately before the commencement of the Constitution it continued in 
ids because of Article 372 (1) and Explanation LI, until it was due to expire. 


"That exhausts the constitutional points. We hold that there was à body in 
existence at all material times competent to extend the life of the Act up till the rst 
of March, 1951 and that it did so extend its life on the 20th of December, 1949. The 
Act continued i in force until after the Constitution ard therefore was a living Act at, 
the date of the offences, namely, the 24th of October, 1950. 


- Counsel theri sought to attack the conviction on other grounds but as the leave 
‘to appeal was confined to the constitutional points he cannot, so far as that is con- 
-cerned, be permitted to travel further. Of course, it would have been competent 
for him to file a separate petition for special leave to appeal on the other points but 
had he:done so it would have followed the usual course and he would have been 
-obliged to obtain special leave in the usual way. We therefore treated this part cf 
the.argument as one asking for special leave to appeal. We heard him fully and are 
-of.opinion that these remaining points are not ones on which special leave to appeal 
should be granted. We therefore reject this irregular petition for special leave to 
appeal on its merits. | 


"Ihe appeal filed under Article 132 (1) is also dismissed, 
"Agent for Appellant : S. C. Banerjee. 
" Agent for Respondent: P. K. Bose; 
| Agent for Intervener : G. Hi. Rajadhyaksha. | 
GRES. JE l _ Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BASHEER AHMED SAYEED. 


T. S. Venkatanarayana Aiyar ` DN: NOE .. + Pelilioner* 
v. i 
The State.of Madras through the District Collector at . 
Madhurai Respondent. 


"Court-Fees Act (VII of 1870), section 17-—-Scope of—Distinc? subjects—Test—Different inam villages 
comprised in different title deeds in favour of different individuals—Suit for declaration—If single 
* subject-matter”, — - 

A number of plaintiffs joined together and instituted a single suit for declaring that an order 
of resumption passed by the Revenue Divisional Officer and Collector on appeal in respect of nine 
distinct inams in favour of distinct individuals and under nine inam title deeds was illegal and a 
nullity. Before the Revenue Divisional Officer nine separate applications were filed. The Revenue 
Divisional Officer and the Collector passed a single order in respect of the nine applications. 

, On a question, whether the suit comprised nine distinct subjects within the meaning of section 17 
of the Court-Fees Act (VII of 1870), j ue, d 

Held, the words “ distinct subjects used in section 17, though not defined, should be interpreted’ 

to mean distinct subject-matters only. Ifthe words “ distinct subjects ” are to be construed as including. 


distinct categories of subjects taking the word “subject” in a very comprehensive sense then the : 


meaning of section 17 would become absurd. Obviously, the intention underlying the sectiom 
seems to be to provide for suits which involve multifariousness and which do not offend against the 
other provisions of the Code of Civil Procedure such as misjoinder of causes of actions and so forth. 


In the-present case it was not contended that each one of the plaintiffs is interested in each 
one of the different inams nor that all the inams belonged to al! the plaintiffs jointly or in common. 
If one of the plaintiffs or a few of them alone had filed the suit a decree passed in favour of such 
plaintiffs would not enure to the benefit of the rest of the plaintiffs who were not parties to the suit. 
It is a suit of this type that can be called as a multifarious suit and it is suits of such type that are 
sought to be provided for by section 17 of the Court-Fees Act. Because it is possible to avoid multiplicity 
of suits by combining causes of action and parties without offending against the provisions of Civil 
Procedure Code, it cannot be contended that such suits ceased to be multifarious or that they became 
suits on a single cause«of action or they embrace a single subject or subject-matter. The only com- 
monalty which can be postulated in the present case is that the Revenue Divisional Officer and the 
Collector passed a single order of resumption as a matter of convenience. This cannot be said to have 
taken away the distinctness of the subjects comprised in the suit. a 


Haru Bepari v. Kshiteeshbhooshan Ray, (1935) I.L.R. 63 CaL 163 and Munshi Lachminarayan Lal v- 
Bhupendra Prasad Shukul, (1943) 1.L.R. 22 Pat. 275, followed. ` a 


Raja of. Vizianagaram v. The Government, (1932) 63 M.L.T. 78 and Thangasami Pillai v. Dhana- 
bhagyammal, (1949) 2 M.L.J. 565, distinguished. MEE 
"Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge of Madhurai 
(Additional), dated 28th October, 1950 and passed in O.S. No. 3 of 1949 on its file: 
J. Sitamahalakshmi and N. Rammohan Rao for Petitioner. : d 
The Government Pleader (P. Satyanarayana Rag) for Respondent. 


The Court delivered the following 

JupcmenT.—This Civil Revision Petition is against the order of the learned 
Subordinate Judge of Madhurai directing the plaintiffs to pay enhanced court-fee 
consequent upon his finding on the preliminary issue, namely, whether the court-fee 
paid and the valuation of the suit were proper? The first plaintiff is the petitioner. 


Fifteen plaintiffs sued for a decree setting aside the order of the Collector of 
Madhurai, dated 17th October, 1947, directing resumption of the plaint schedule 
lands and for declaring the order to be illegal and a nullity. According to the 
plaint, the cause of action in the suit arose on 17th October, 1947, when the Collector 
of Madhurai confirmed the order of the Revenue Divisional Officer of Usilampatti, 
dated 4th April, 1947, directing the resumption of the suit lands. In the schedule 
attached to the plaint, the description of the properties' in respect of which the 
resumption order was passed sets out nine different inams with the respective extents 
of the lands covered by nine title deeds. The entire extent of the land is stated 
to be 35.67 acres and for the purpose of jurisdiction the value of, the suit lands 
is given as Rs. 5,000. ° : 


PE Ec Seer reece ere ey ee ey 
"*C.K.P. No. 1857 of 1950. ; ' 10th August, 1951.. 
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Jt transpires that before the Revenue Divisiohal Officer nine separate appli- 
cations were filed for resumption, each application relating to the properties covered 
by each one of the, nine title deeds. But the Revenue Divisional Officer heard 
all the applications together and passed a single order directing the resumption ' 
of the lands appertaining to the said nine inam title deeds. The Collector who 
heard: the appeals against this order also confirmed the order of the Revenue Divi- 
sional Officer by a single order of his which is now sought to be set aside. ] 


* In aprior suit (O. S. No. 104 of 1948) on the file of the Sub-Court of Madhtrai » 
filed by the very same plaintiffs against the Province of Madras and also two other : 
parties who had applied for resumption of the suit lands on the ground that the 
alienations by the service holders were void, the cantention of the plaintiffs: was 
that the inam title deeds disclosed the inam grant to comprise only the melwaram . 
“and not the kudiwaram, and that in so far as the service was being properly rendered, 
the lands having been endowed by Hindu Rajahs zs manibhams for the purpose 
of certain service in Sri Mulanatha Swami temple at Thenkarai village of Nilakottah 
Taluk of Madhurai district, the resumption was not legal. In that suit however 
the learned Subordinate Judge had held that the total valuation of the suit pro- 
perties could not be said to be Rs. 10,000 or more. But in the present suit the 

. learned Subordinate Judge relying upon the finding in the previous suit by his. 
predecessor accepted the valuation given in the plamt at Rs. 5,000, especially in 
‘view of the fact that it would make no difference if the value of the property was . 
-Rs. 5,000 or above but did not amount to Rs. 10,000 or more. 


. After the filing of the plaint, the. Court-fee Examiner pointed out by means 
of a checkslip that the court-fee of Rs. 15 paid by the plaintiffs under Article 17-A 
(1) of Schedule II of the Court-Fees Act (hereinafter referred to as the Act) would . 
be Rs. 100 and not Rs. 15. From the judgment of the learned Subordinate Judge, | 
it appears that the plaintiffs conceded that that was the correct, position, namely, 
that instead of Rs. r5 the legitimate court-fee pavable on the plaint would be 
Rs. 100. In the checkslip put up by the Court-fee Examiner it appears that.he 
further pointed out that the valuation of the suit lands totalling about 35.67 acres 
in extent at Rs. 5,000 was grossly inadequate and that each acre would be worth 
Rs. 1,000 and-that under Article 17-A (1) of Schedule II of the Court-Fees Act, 
Rs. 500 should have been paid as the court-fee as the total value would have exceeded 
Rs. 10,000 and more. In the written statement the defendant-respondent had 
pleaded that a single suit in respect of distinct subjects which comprised nine different 
inams covered by nine inam title deeds was not competent and that different suits 
should have been filed in respect of each one of the inams, that in any event the 
-court-fee paid was grossly inadequate, that each inam should have been separately 
valued at the market value of lands, and that the-caurt-fee should have been paid 
-with reference to each inam, and that a single court-fee of Rs. 15 paid by the plaintiffs 
-was wholly insufficient in view of the provisions of the Act. 


The learned Subordinate Judge who tried the preliminary issue and heard 
‘arguments in respect thereof also took into consideration the checkslip prepared 
by the Court-fee Examiner in which the question of valuation and court-fee had 
“been raised. No evidence, however, was adduced by either of the parties with 
reference to the valuation, and, as already observed, the learned Subordinate Judge 
proceeded on the basis of the finding of his predecessor in regard to the valuation 
of the properties and on a consideration of the material available before him, came 
to the conclusion that since the valuation was under Rs, 10,000 the proper court-fee 
to be paid would-be Rs. 100 for the suit. But an the question as to whether the 
suit comprised nine distinct subjects within the meaning of section 17 of the Act 
or whether it was a single subject that was comprised in the plaint, the learned 
Subordinate Judge held, agreeing with the contention of the respondent that each 
one of the inams covered by the title deeds was a distinct subject within the meaning 
of section 17 of the Act and that. the mere fact that the Collector for the sake of 
convenience passed 2 single order and the further fact that the-suit was similarly 
instituted as one suit instead, of nine suits, would not exempt the plaintiffs from 
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their obligation to pay court-fee‘on nine declarations as. they were bound to pray 
‘for a declaration in respect of each of the nine iriams comprised in the nine title 
deeds and the lands appertaining to them. Having come to the conclusion, the 
learned Subordinate Judge directed amendment of the ‘plaint to ‘incorporate 
separate declarations of the same kind in respect of each of the nine inams and also 
directed the payment of court-fee of Rs. 100 in respect of each of the nine declara- 
tions and that Rs. 15 having already been paid, a farther sum of Rs. 885 was made 
payable, within the date stipulated by the order of the learned Subordinate Judge. 
It is against this order that the first plaintiff-petitioner has now préferred this 
revision petition. ; i i 


. There can be no question in this case that section 17 of the Act would govern 
‘the case and the only question then is as to what is the correct interpretation of 
section 17 of the Act with reference to the facts of the present case. Section 17 of 
the Act is to the following effect : 


“Where a suit embraces two or more distinct subjects, the plaint or memorandum of appeal 
shall be chargeable with the aggregate fees to which the plaints or momoranda of appeal in suits . 
embracing separately each of such subjects would be liable under this Act.” : f 


This section relates to court-fee payable in respect of multifarious suits. But 
unfortunately in the whole of the Act the word “ subject" has not been defined. 
"Whereas in sections 7 and 13 of the same Act which relate to computation of fees 
payable in certain suits and fees paid on memorandum of appeal, the words used 
are “ subject-matter of the suit,” in section 17 of the Act, the words used are ^ suit 
embraces two or moré distinct subjects.” It is not therefore clear from the language 

--of the section as such as to whether the word “ subject? here means and includes 
‘subject-matter, or whether it means something else. On, a reading of the entire 
provisions of the Act as a whole I am inclined to the view that the terminology, - 
namely, “ distinct subject " used in section 17 of the Act should be interpreted 
to mean distinct subject-matters only, and it should also be understood to mean 
such subject-matters as are distinct but which can be clubbed together in a single 
suit. Otherwise, if the words “ distinct subjects” are to be construed as including 
distinct categories of subjects taking the word “ subject ” in a very comprehensive 
‘sense, then the meaning of section 17 would become absurd ;. for distinct categories 
-of subjects could not be embraced in a single suit. Cbviously, the intention under- 
lying this section 17 seems to be to provide for suits which involve multifariousness 
and which do not offend against the other provisions of the Civil Procedure, Code, 
such ‘as misjoinder of causes of action and so forth. j 


The question then that arises for consideration is whether the present suit 
-embraces different subject-matters or whether it involves a single subject-matter. 
The facts of this case disclose that there are nine inams ‚granted to the original 
-service holders for performing the service to the temple and each one of these 
nine inams has been comprised in “ separate inam title deed. The extent of each 
dnam,varies with the rest and the parties to whom these. inams have been granted 
appear also to have been distinct individuals. Even so, at the time when the inam 
commissioner issued titles in favour of the respective service holders for the res- 
“pective lands, he did so in favour of each one of the service holders for the respective 
lands, notwithstanding the recognition by the Collector of Madhurai of the title 
-of Kunjana Iyer who had purchased from the respective manibhamdars at some 
time prior to 1861. This Kunjana Ayyar appears to be.the ancestor of plaintiffs 
:2 to 4 and the predecessor-in-title of the other plaintifis. At the time of the resump- 
"tion proceedings before the Revenue Divisional Officer it also transpires that nine 
separate applications were filed. Only the Revenue Divisional Officer and the 
Collector contented themselves with passing a single order of resumption in respect 
-of the nine separate service inams and separate title deeds. The reason why all 
“the fifteen plaintiffs have combined in this suit is also obvious, for they want relief 
Zn respect of each: of the inams cSmprised, by a separate anal distinct title deed. 
Jt is not however the case that each one of the plaintiffs is interested in each one of 


| 
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“the nine inams. Nor is it the case that all the nine inams belong to all the fifteen: 
plaintiffs jointly or in common. So that it is fairly clear that the cause of action. 
“for each one of the aggrieved parties among the plaintiffs would be only in respect. 
of the inam or the land covered, by the inam title deed in ‘which he is interested: 
“and he could riot have a cause of action in respect of the rest of the items of inams. 
"comprised in the present suit. Therefore, the construction sought to be put upon 
“the terms “ distinct subjects " occurring in section 17 of the Act by the learned 
“counsel for the petitioner does not seem to be sound. Whether the items involved 
‘in the suit are distinct subjects or one and the same subject may also be testefl by 
"the fact as to whether, if one of the plaintiffs alone lad filed a suit or if a few of the- 
plaintiffs alone had filed the suit and a decree passed therein in favour of such 
plaintiffs, it would enure to the benefit of the rest of the plaintiffs who have- 
“not been parties to the suit. Unless and until the scope of the suit is made com- 
-prehensive enough to include all the nine items and. unless all the parties interested 
“in each of the subject-matters of the suit are before the Court, any decree or order 
passed by the Court would not be of any avail to set the matters in dispute at rest, 
ras regards the other claimants. The effect of such a procedure adopted actually 
is that instead of each one filing a separate suit for a declaration in respect of the 
inam in which he is interested, all the interested parties have combined to file a - 
„suit in respect of the nine items involved, so that in effect it means that there are 
“nine-suits in respect of niné inams by the parties who are respectively entitled to 
: the same and who want to assert their claim in respect of it and seek a relief from: 
the Court by way ofa declaratory decree that the resumption ordered by the Revenue: 
‘authorities ought not to stand. In other words, each one af the parties who is. 
interested in the inam is claiming a relief in respect of that particular subject-matter: 
‘in which he is interested, and seeks a decree from the Court to nullify the effect 
of the resumption so far as it operates against that-particular subject-matter to which: 
‘he has a claim. It may be convenient for all such people: who claim a similar 
relief on a similar cause of action to combine and file a suit and such a suit wouldi 
‘not amount to a single suit comprising a single subject-matter. On the other 
hand, it is a suit of this type that can be called a -multifarious suit and it is suits: 
‘of such a type that are sought to be provided for by section 17 of the Act. Because- 
it is possible to avoid multiplicity of suits by combining causes of action and parties. 
without offending against the provisions of the Civil Procedure Code, it cannot be- 
contended that such suits ceased to be multifarious, or that they. became suits for a 
"single cause of action or they embrace a single subject or subject-matter. In this. 
view, I think, each one of the subject-matters, namely, the inam comprised by a. 
‘separate title deed in respect of which there has been, an order of resumption should! | 
be considered to be a distinct subject and the provision contained in section 17: 
.of the Act would attract itself, to such a suit. ' 


— The learned -counsel for the ‘petitioner, however, invited my attention to the- 
‘decision reported in The Raja of Vizianagaram v. The Government}, where ‘it has been. 
‘held that a suit filed by a-landholder against the ryots of a village under section 193: 
of the Madras Estates Land Act does not comprise “distinct subjects? within. 
-the-"meaning of section 17 of the Court-Fees Act, and that where such a: suit: is: 
‘dismissed and the landholder appeals; the court fee payable is on the total of the- 
‘annual rents of the immoveable property to which the suit relates and not on the- 
` "aggregate of the court-fees separately payable in respect of the rent of the holding: 
‘of each particular ryot calculated in accordance: with section 7 (xi) (b) of the Ad. 
'In this decision Anantakrishna Ayyar, J., has considered the question as to whether- 
a suit under section 193 of the Madras Estates Land Act embraced distinct subjects: 
‘and ‘has come to the conclusion that since the word subject has not-been defined, 
‘it would not be unreasonable-to hold that a suit under section 193 did not comprise, 
‘distinct subjects, and that the suit of the landholder to enhance the rent upon the: 
particular conditions mentioned in that section which should all exist before a suit 
under that section can be instituted did not embrace distinct subjects within the 





» c ` ` . 
29 ., ss (1992) 63 M.L]. 73. 


` <I] VENKATANARAYANA AIYAR V.’ STATE OF MADRAS (Basheer Ahmed Sayeed, F.). 235 


meaning of section 17.0f the Act. ‘Though two other Full Bench decisions of this 
Court and one other Full Bench decision of the Galcutta High Court have been 
‘referred to by the learned Judge in the course of his judgment, I do not think these: 
decisions throw much light on the question at issue in this petition. -But one thing 
is clear, namely, the judgment of Anantakrishna Ayyar, J., is authority only for the 
proposition that a suit filed under section 193 of the Madras Estates Land Act 
by a single landholder cannot be said to comprise distinct subjects, and cannot 
come under the purview of section 17 of the Act. The learned counsel for the 
petitioner has also invited my attention to another decision reported in Thanga- 
sami Pillai v: Dhanabhagyammal!. In that suit the plaintiff had sued for possession 
of several properties and the prayer in the plaint was that the plaintiff should be 
ut in possession of the “ undermentioned ” properties through the process of Court 
and free from obstruction of the defendants who came into possession under different 
titles from the first defendant who in violation of a trust had alienated them. On 
the question as to what the proper court-fee payable was, Krishnaswami Nayudu, J., 
held that on the allegations in the plaint and. taking the substance of the plaint 
.also into consideration the suit did not embrace distinct subjects but only one subject 
as claimed in the prayer in the plaint and as such section 17 of the Act was not 
applicable to it. I do not think that the decision in this case applies to the facts 
of the case under revision. A single plaintiff suing for possession of different items. 
of land in the hands of various defendants has been rightly held io be not coming 
"within the scope of section 17 of the Act- But in the present case, as already stated, 
there are fifteen plaintiffs who are not all of them interested in every one of the 
items of the property but,are interested in distinct items comprised in distinct 
inam title deeds. The only commonalty which can be postulated in respect of 
these distinct subjects is that the Revenue Divisional Officer and the Collector 
passed a single order of resumption as a matter of convenience; This act of passing | 
a single order for purposes of administrative convenience cannot be said to take 
away the distinctness of each one of the subjects comprised in the suit filed by the 
plaintiffs for a declaration that that order should noz be held to be operative against 
: each one of the items of the inam. I do not think that the decision has any bearing 
on the facts of the present petition. IH i 
. '" The learned counsel for the respondent however invited my attention to a 
decision in Haru Bepari v. Kshiteeshbhooshan Ray?. The ruling in that decision in 
my view applies in all its beárings to the facts of the present case. "There, several 
plaintiffs joined in a suit and prayed for declarations affecting the title to their 
respective jotes and for the removal of cloud upon their titles occasioned by one 
compromise decree. It was held that proceedings of such a kind embrace as 
many distinct subjects as the titles affected within the meaning of section 17 of the 
Act and separate court-fee must be paid for each of them. , I think that the reasoning 
. contained in this judgment of a Division Bench of the Calcutta High Court is in. 
fullaccord with.the facts that obtained in the present petition. This decisiom - 
reviewed the decisions referred to. by Anantakrishna Ayyar, J., in The Raja of 
-Vizianagaram v. The Government’. ‘The learned Judges have observed : 


>R. “The expression causes of action may be capable of definition. Indeed, definitions have been: 
formulated in the past although the terms of one definition have not always been identical with those- 
of another, the elements varying to suit particular exigency which evoked the attempt. Be that as. 
it may, we are of opinion that the word “subject? in section 17 of the Court-Fees Act covers a multi- 
tude of matters which cannot be confined within the precise formula. We find it diffidult to see how 
distinct causes of action can ever be one subject within the meaning of section 17. But the converse 
does not necessarily hold good ; for it may well be that a suit based on one cause of action alone may" 
nevertheless embrace more than one subject within the meaning of section 17 of the Court-Fees Act." 


: In Munshi Lachmi Narayan Lal v. Bhupendra Prasad Shukul*, a co-sharer landlord’ 
instituted a suit for rent and paid court-fee on his share of rent. . He impleaded: 
the remaining co-sharer as. pro forma defendant, but alleged that his share of rent 
only was due. The pro forma defendani disclosed that his share of rent had also 
not been paid and that he be added as a plaintiff and a decree for his share of: rent. 








1. (1949) 2 M.L.}. 565. i - f 3. (1992) 65 M.L.J. 79. ; 
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also: be granted. This was ‘allowed on his paying court-fee on his claim. 
The suit was decreed in favour of both. The tenants preferred an appeal. In . 
the appeal it was held by Roland, J., that the claim of the‘added plaintiff was nor 
on the same cause of action and was not within the same subject as the’ claim preferred 
by the original plaintiff and that his claim was a separate and distinct subject within 
the meaning of section 17 of the Act. The learned Judge held further that the 
‘court-fee payable on the Memorandum of Appeal, therefore, was equal to the ‘total 
of the court-fee paid by the plaintiff and the added plaintiff in the Court below. 
“Though this decision does not refer to the earlier decision in Haru Bepari v. Kshiteesh-: 
bhooshan Rayt, still it throws considerable light on the question as to what the word 
“subject? in section 17 of the Act means and what is meant by “ cause of action. 
Agresing with the views expressed in'the aforesaid two decisions reported in Hag 
Bepari v. Kshiteeshbhooshan Rayi, and Munshi Lachmi Narayan Lal v. Bhupendra Prasad 
Shukul?, 'I am inclined to hold that in the present form in which the suit stands, the 
. decision of the learned Subordinate Judge that the plaintiffs should be deemed . 
to .have asked for nine separate declarations of the same kind in respect of each o£ _ 
the rine inams, that the suit as-framed embraces distinct subjects and that the © 
court-fee payable is governed by the provisions of section 17 of the Act is justified. 
His further direction 'that the plaintiffs should pay court-fee of Rs. roo in respec 
of .ezch one of the nine declarations is also correct, so long as the frame of the 
suit remains what it is. j : 
This petition is therefore dismissed -with costs. | 
RM... i — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


, PRESENT :—Mr: Justice GovinpA Menon AND Mm. Jusricz BASHEER 
' AHMED SAYEED. : : m 
‘CG. S. Subramaniam . y um j .. Petitioner.” | 
Penal Code (XLV of 1860), section 497—Validity—If repugnantto Article 13 (1) read with Article 15 (x) 
of the Constitution of India (1950) as perpetuating discrimination.on the ground of sex only— Burden. of proof 
as to connivance of husband. l , 


, "Where an alleged offence of adultery had been committed before the coming into operation of the 
Constitution of India (1950) mo question of fundamental rights arises and the question-whether sectian 
497 of the Penal Code is repugnant to Articles 13 (1) and r5 (t) of the Constitution as perpetuating 
discrimination on the ground of sex only, need not be decided. 


.. The- burden of proving that the accused had sexual intercourse with the complainant’s wie 
without'the complainant’s consent or: connivance is on the prosecution. .(As to what constitutes 
connivance discussed.) ‘ ` 


_ “Per Basheer Ahmed Sayeed, J..:—It is essential that the complainant should show against the 
particular person who is made the accused, that his sexual intercourse with the complainant's wife 
"was without the complainant's consent'or connivance, notwithstanding the fact that the complainant 
"might or might not have consented or connived at the sexual intercourse which other persons 
might have had with the complainant's wife earlier or later than the complaint. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, . 
praying that the High Court will be pleased to revise. the order of the Court of 
‘Session of the' Coimbatore Division in Crl. Appeal No. 148 of 1950, dated 8th. 
March, 1951, preferred against the order of the Additional First Class Magistrate of 

. Erode, dated gth October, 1950; and made in C. C. No. 405 of 1949. IET 

M. K.' Nambiar for V. Rajagópalachari and N. C. Srinivasan for Petitioner. 

. The Assistant Public Prosecutor (A. C. Muthanza) on behalf of the 'State. 
““The Court delivered the following : 5d 

Jupcments: Govinda Menon, j.—The charge against the:petitioner before the 
"Court: of the Additional First Class Magistrate of Erode was that he, between. 
"October, 1948 and r6th May, 1949, at Gobichettipalayam committed adultery with 
one Dr. Suguna. Bai, knowing that she is the wife of one Dr. P. V. Ramachandra : 





A. (1935) LL.R. 63 Cal. 163. ^ ` MEE NN (1943) I.L.R. 22 Pat. 975. 
*Cr.R.C. No. 217 of ag51. fa | * t8th October, 1952. 
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Reddi, the complainant, and without the consent of the said Ramachandra Reddi, 
and thereby committed an offence punishable under section 497, Indian Penal Code. 
He was found guilty of the offence and sentenced to rigorous imprisonment for six 
months. On appeal, the learned Additional Sessions Judge of Coimbatore 
confirmed the conviction and sentence. Hence this revision: 25 


Mr. Panchapakesa Ayyar, J., before whom the revision came on for: hearing 
«on 13th March, 1951, directed the case to be posted before a Bench of two Judges 
as 4ccording to the learned Judge, section 497, Indian Penal Code, perpetuates a 
discrimination solely on ground of sex and as such is repugnant to the provisions 
-of the Indian Constitution, viz., Article 13 (1) read with Article 15 (1). It was 
for the purpose of deciding the validity of section 497, Indian Penal Code, and its 
rtpugnancy in relation to the articles of the Constitution that the references was 
‘made. The. learned Judge overlooked the fact that the offence complained of 
had been committed before the coming into operation of the Indian Constitution. 
Both the learned counsel for the petitioner and the learned Public Prosecutor con- 
-ceded that no question of fundamental rights arises in this case, as the alleged 
-offence took place before the 26th January, 1950. i 


Under section 497, Indian Penal Code, whoever has sexual intercourse with a 
“person who is, and whom he knows, or has reason to believe, to be, the wife of 
another man, without the consent or connivance of that man, commits the offence 
- of adultery, if such sexual intercourse does not amount to rape. . 


The complainant had been married to one Dr. Suguna Bai on the 26th January, 
1940, under the Special Marriage Act (III of 1872) at Madras. From the evidence 
-of P.W. 1 the complainant, it appears that the wedded life of the parties had not 
been a happy one. It is in evidence that both the husband and wife were members 
-of the Communist party and that they are interested in the activities of that party. ` 
"The petitioner who was a friend of both the spouses, was also a member of the 
Communist party and knew them very intimately. The relations between the 
married couple became very much estranged from 1942 onwards and the inference 
that can be drawn from the prosecution case is that the husband allowed the wife 
-to lead her own life without much interference on his part. From 1946 the wife 
was in different places on private as well as on Government service. It is further 
alleged that in the second week of October, 1946, the wife went away from the house 
‘of the complainant at Madras without the knowledge and in spite of diligent enquiries 
made by the complainant he could not know her whereabouts till the end of 
December, 1946. In May, 1948, it is alleged that the differences between both of 
them were patched up in the presence of a respectable mediator ; but even after 
that, the estrangement continued. Ex. P-2 is a copy of the petition in O.M.S. No. 
22 of 1948, filed by the complainant on the Original Side of this Court under sec- 
tion 17 of the Special Marriage Act and section 10 cf the Indian Divorce Act for a 
dissolution of the marriage on the ground of the wife's adultery with one Mr. G. P. 
“That petition was withdrawn sometime in July, 1949. P.W. 1 says that though 
he had sufficient evidence that his wife committed adultery with Mr. G. P., he 
"withdrew the suit at the advice of his lawyer. The complaint in the present case 
-was. filed on 16th May, 1949, before the withdrawal of that application. Both the 
lower Courts have found that the accused and Dr. Suguna Bai were living together 
“in house No. 13, Cutchery Street, Gobichettipalayam, that no other person lived 
in that house, that both of them had one and the same mess and that both of them 
used to sleep in one and the same room. On this evidence it was found that the 
-only inference is that the accused committed an offence under section 497, Indian 
Penal Code. us ` = . 


We have been taken through the evidence of ths various witnesses examined 
-on behalf of the complainant as well as the testimony of the defence witnesses and 
it seems to us that the finding of the lower Court on the question of fact that the 
complainant’s wife-and the accused were living together in. the same house and 
under the conditions described in th& judgment of the lower Cougt cannot be disputed. 
But the argument that is put forward by the learned counsel for the petitioner 
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is that assuming, without conceding, that the accused had sexual intercourse with 
Dr. Suguna Bai, knowing that she was the lawfully wedded wife of the complainant, 
‘still the necessary. pre-requisite for a conviction under section 497, Indian Penal 
Code, viz., that such sexual intercourse was without the consent-or connivance of 
the husband, should be proved. It is‘urged that the evidence in this case does nat 
show that there was no connivance. . It is argued that from the conduct of the- 
- husband the Court has to presume that though he did not positively consent to. 
his wife living apart and living with others, he must have tacitly connived at sugh a. 
life. The learned counsel for the appellant invited our attention to the observations. 
of Edge, C. J. and Aikman, J., of the Allahabad High Court in Brij Basi v, The 
Queen-Empress!. That was a case where the accused person was found guilty by the- 
lower Courts of an offence under section 451, Indian Penal Code, for having com-. 
-mitted house trespass with intent to commit an. offence, the prospective offencs- 
being adultery. During the course of the discussion the learned Judges observe. 
as follows : . à 
“ It is the first principle of criminal law that where a statute creates a criminal offence the.ingre- 
dients of that criminal offence must be strictly proved, and that where the doing of an act without 
consent or without authority is made a' criminal offence, and the'statute does not expressly put upon 
the-accused the proof of such consent or authority, it is a necessary part of the case for the prosecution 
to negative by evidence such consent or authority. In this case, if Brij Basi had actually been caught. 
in the act of sexual intercourse with the wife of Ram Gopal, assuming that he knew to be Ram Gopal’s. 
wife, the offence of criminal adultery would not have been made out without proof that such, sexual’ 
intercourse was without the consent and without the connivance of Ram Gopal.” E 
Granting that the prosecution has proved that the accused has committed adultery 
with the complainant's wife, still is there anything in the evidence ‘to show that | 
it was without his consent or connivance? — It is not sufficient for thé complainant: 
to prove the act of adultery. He must also prove that he did not connive at it.. 
- Paragraph 20 of Ex. P-2 is clear that the complainant knew that his wife was com- 
mitüng adultery with persons other than’ the accused on the 13th April, 1948,. 
and on other occasions during April and December, 1947 and between roth April, 
and 12th April, 1948, and also between '14th April, 1948 and 16th April, 1948. 
There is not a word in the deposition of P.W. 1 that subsequent to his having known 
about his wife's adultery with other persons, he had done anything to prevent 
her committing adultery with anyone else. In fact the inference is irresistible that’ 
after he was convinced that his wife had adulterous intercourse with the co-respon-- 
dent in O.M.S. No. 22 of 1948, he tacitly acquiesced in the conduct of his wife. ' His. 
‘filing an application for divorce and later on withdrawing it is proof that he did not. 
take any steps to wean away his wife from the alleged evil conduct ‘into which she 
had fallen. We are therefore satisfied that the necessary pre-requisite for a finding 
that an offence under section 497, Indian Penal Code, has been-committed is absent. 
in this case. It is absolutely essential as stated in Brij Basi v. The Queen-Empresst, 
that being a criminal offence, one of:the two ingredients'to be proved is that the- 
husband did not connive at.the adultery. h 


What “ connivance " means in cases under the English Matrimonial: Causes: 
Act has been the subject of discussion in Lloyd v. Lloyd?. Langton, J., after discussing- 
all the earlier cases on the subject holds that when the husband having been fully- 
apprised of what was going on, viz., that his wife was committing.adultery with: 
other persons, took no active' steps to preventit, and therefore acquiesced in it, it 
should be presumed that there has been connivance on the part of the husband and: 
therefore a petltion for divorce should be dismissed. The learned Judge discussed? 
the earlier cases on the point such as Rogers v. Rogers?, and other cases. ; 


But itis argued by the learned Public Prosecutor that this decision has not been: 
' approved in England in the subsequent cases. He invites our attention to Churchman: 
v..Churchnan*. In that case the Court of Appeal dissented from certain observations 

of Langton, J., in Lloyd v. Lloyd and Leggan?, but lays down that it is the essence of” 
connivance that it preceded the event and, generally, the material ‘event was the 
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inception of the adultery, and not its repetition, although the facts might be such. 


that petitioner must be taken to have connived at it from the first. The same view 
has been taken in Manning v. Manning}, again a judgment of the Court of Appeal. 
It may therefore be taken that unless there has been connivance at the inception, 

, the English Law would not accept subsequent condonation of adultery as conni- 
vance. ,- 


We are satisfied from the evidence'that after the filing of O.M.S. No. 
22 of 1948, the complainant was no longer interested in his wife leading a chaste 
life. In fact, he was anxious to get a divorce and.for some reason, which is not 
clearly explained, he withdrew the suit on the advice of his counsel. Tt is alleged 
by the accused in this case that the complainant abducted his wife from Gobi- 
chettipalayam with the intention that she should not give evidence in the divorce 
suit. Whatever that might be, on a careful reading of P.W. 1’s evidence, we are 
driven to the conclusion that it mattered to him nothing as to what his wife did 
after he had filed the divorce suit. He allowed her to have her own mode of living 
without any kind of let or hindrance on his part. That was the reason why there 
‘was no evidence let in on behalf of the prosecution that there was no connivance 
on.the part of the husband. As the necessary ingredients of the offence have not 
been proved we find that the petitioner is not guilty of the offence with which he is 
charged and we acquit him and set him at liberty. 


Basheer Ahmed Sayeed, 7.—I agree with my learned brother in the conclusions 
he has arrived at and the reasoning which he has put forth for allowing the revision 
petition filed by the petitioner. I would like to add a few words of mine. Section 
-497, Indian Penal Code, requires that the complainant should prove that the accused 
had sexual intercourse with the complainant’s wife without the complainant’s 
' consent or connivance. That means the burden is cast upon the prosecution to 
prove that the sexual intercourse had been without his consent or connivance of 
the complainant himself. My learned brother has rightly held that this onus which 
is cast upon the complainant has not been discharged by the complainant. All 
that has been proved by the complainant in the case is that the accused must have 


had or actually had sexual intercourse with the wife of the complainant. This ' 


cannot be full compliance with the requirements of the section. On the other 
hand, it was incumbent upon the complainant to prove that the said sexual intercourse 
which the accused had with the wife of the complainant was without his consent or 
connivance. : As has been pointed out, there has been no evidence whatsoever 
that such want of consent or connivance has been proved by the complainant though 
averments have been made by the complainant to that effect in his complaint. 
A reference to paragraph 5 of the complaint will make this clear. So also his 
sworn statement at the time he filed the complaint makes reference to the fact 
that he did not consent to the sexual intercourse of the accused with his wife.. But 
it does not really meet the requirements of the section. The complainant who 
gave the evidence, as P.W. 1 has not shown that he did not give his consent or that 
he did not connive at the accused having sexual in:ercourse with his wife. In 
order to show this he should have spoken to the steps-which he took to prevent the 
accused or his wife from having intercourse with each other from the moment hé 
came to know of'the intimacy between the wife and the accused and from the time 
he began to suspect that the accused was having sexual intercourse with. his wife. 
Far from speaking to any such facts or steps taken by him, it appears from. thé 
evidence that he actually took no steps whatever, though he was fully awaré from 
August 1946 up till 16th May, 1949, when he actually filed the complaint that the 
accused and his wife were on intimate terms with each. other. Paragraph -7- of 
Ex. P-4 and also Ex. P-3 counter-affidavit filed by the wife makes this position 
very clear. In spite of this knowledge if the complainant had failed to take steps 
to prevent sexual intercourse between the accused and his wife, such conduct on 
the part of the complainant would give rise it is claimed, to the presumption that he 
had connived. at the accused having sexual intercourse with his wife, though in 
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my.opiniori, such presumption does not seem to be-necessary at all in a criminal'case: 
where the onus is laid on the complainant, to prove the ingredients of the offence- 
against the accused. i ; 


Mr. Nambiar has referred to a number of events which have preceded the- 
filing of the complaint by the complainant to show that the complainant had.. 
connived at the sexual intercourse of his wifé with other persons like Mr. G.-P. 
during a long period of time and to the various proceedings which were instituted . 
by and against the complainant in connection with the conduct of his wife eand. 
that of the complainant himself respectively. These facts might be quite relevant 
and necessary in a case where the complainant sought to have a divorce between: 
himself:and his wife. But in a criminal case I do not think that the connivance: 
by the complainant at acts of sexual intercourse which the wife of the complainant. 
might have had with persons other than the, accused would be material or relevant. 
to the particular complaint with which the complainant goes to the criminal. Court. 
for vindicating his so-called rights. In my opinion, it is essential that the complainant. 
should show against the particular person who is made the accused. that his sexual 
intercourse with the complainant’s wife was without. the complainant’s consent or: 
connivance, notwithstanding the fact that the complainant might or might not 
have consented or connived at the sexual intercourse which ‘other’ persons might. 
have had with the complainant's wife earlier.or later than the complainant. In 
order, to make the accused liable to punishment, the complainant must show that. 
that particular accused had.sexual intercourse with his wife without his consent 
or connivance. „All the English cases cited by the learned counsel on botb sides 
have rélevance only to the civil proceedings in matrimonial cases and they do not 
have much bearing-on the requirements laid down by the express language of” 
section 497, Indian Penal Code. In the present case as has been observed by my , 
learned brother while the complainant has; failed to discharge the onus laid down 
on-him to prove the absence: of consent or connivance at the sexual intercourse of” 
the accused with the complainant's wife, the petitioner-accused ,has shown by 
evidence.on record that.the. complainant had connived at the sexual intercourse: 


'. of the accused with the complainant’s wife though it was absolutely unnecessary 


on. his part to prove such.consent or connivance. In this view the petition must , 
be allowed and the conviction will have to, be set aside, as has been rightly held. 
by my learned brother. et s 


3 ed 
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i 21 IN THE HIGH COURT OF JUDICATURE AT MADRAS. , — 
CES 6070/0. 07 PRESENT :|—MR. Justice RacHava Rao. 
ae si k A B H > ‘ 4 . . Vy ua 
'Parupudi China Venkata Reddi and others. : i .. Petitioners 
DS ' V. 5 eur ud ES ENDS s 
Véritrapragada Ramábralimam and another’ : so. Respondents. 


T Madras £ |ericulturists Relief Act (IV. of 1998), section 19—Petition presented under returned for presentation: 
tó proper Court—Appeal lies and High Court will not interfere in revision. 2 y. : f 
Ms “An appeal lies under section 25 (a) of Madras, Act (IV of 1938) against an order returning a 
petition, under section 19 of the Madras Agriculturists Relief Act, for representation to the proper- 
Court and therefore the High Court will not interfere with that order on a revision petition. 


- ', Ifunder Order 7, rule 10, Civil Procedure Code, an order for return of a plaint has been made 
that . will certainly be appealable under’ Order 43, rule r (a): .The right of appeal under that. 
provision cannot stand attracted to orders made in connection with matters other than suits or plaints. 
merely because'of section 141, Civil Procedure Code, which can only imply and involve that the mode 
of trial laid down by the Code in regard to suits will be available in the case of all original petitions- 

'. Petition under section 115 of Act V of 1908, praying that the High Court. 
will be pleased to revise the order of the Court of the District Munsiff; Vijayawada,, 


dàted. 4th. August, 1949, in C.M.P. No. 373. of 1949, in O. S. No. 547 of 1935. 


e. . 
* C.R.P. No. 149 of 1950. ve Qus RAN T 1st October, 1952. 
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M. S. Ramachandra Rao and:M. Krishna Rao fcr Petitioners. . 
M. V. Nagaramiah for Respondents. EE 
“The Court delivered the following 


Jupcment.—The petition presented urider section 19 of the Madras Agricul-- 
turists Relief Act to the Court of First Instance where its decree had:gone up on. 
appeal and on second appeal also to this Court was returned by that Court for 
presentation to the proper Court on'the ground that the proper Court was the 
Couft of second appeal and not itself. To-this view of the learned District Munsiff, . 
Mr. Krishna Rao, urges his objection on the basis of a ruling in a Divisional Bench 


‘of this Court consisting of the present Chief Justce and Somasundaram, J., in 


C. M. P. No. 918 of 1950. Mr. Nagaramayya fo> the respondents has however 
invited me to dismiss this petition on the ground that there is an appeal rightly- 
preferred against the order of the learned District Munsiff to the Sub-Court, Vijaya-- 
wada which is pending. The learned counsel for the respondents says that if the- 
order under revision is an appealable order, I ought not to interfere in revision with 
the orderin question. Mr. Krishna Rao seeks to get over the point made by- 
Mr. Nagaramayya by saying that against the order of the learned District Munsiff 
now under consideration no appeal can properly lie bscause all that section 141, Civil 
Procedure Code, renders possible of application to, the original petition for scaling. 
down with which we are concerned in the present zase is the procedure provided: 
by.the Code of Civil Procedure which may well include a provision for the return 
ofthe petition to the proper Court under Order 7, -ule 10, Civil Procedure Code, 
but not necessarily a provision for right of appeai under Order 43, rule 1 (a), 
Civil Procedure Code. The learned counsel has in ny opinion rightly maintained 
that the right of appeal is not a' matter of procedure but a substantive right which ' 
unless expressly given by the statute cannot be held to be available to a-litigant.. 
"The interpretation to be placed upon the language in Order 43, rule Ay (a) 
is, in my opinion, this, namely, that if under Order 7, rule 10, an order for the- 
return of.a plaint has been made, that will certainly be appealable. I am inclined. 
to think that the right of appeal under that provision cannot stand attracted tò: 
orders made in connection with matters other than suits or plaints merely because - 
of section 141, Civil Procedure Code, which can orly imply and involve that the - 
mode of trial laid down by the Code in regard to suits will be available in the case - 
of all original petitions as well. It is stated by Mr. Krishna Rao that there is 
unreported ruling of this Court (Wadsworth, J.) in support of his present submission: | 
lam satisfied that even apart from any such authorit7 the submission of the learned - 
counsel is sound and that the preliminary point of oajection of Mr. Nagaramayya . 
based upon section 141, Civil Procedure, Code, has.ro force and must be repelled.. 
It is next contended that the appeal now pending in thé Sub-Court at Vijayawada 
is valid under section 25 (a) of the Madras Agriculturists Relief Acf. That section 
provides for an appeal against orders amending or refusing to amend decrees— 
language which according to the submission of the learxed counsel Mr. Nagaramayya 
is wide enough to include an order for the return of the petition under section 19 
on the ground of want of jurisdiction in the Court to which it is presented. Mr. . 
Krishna Rao urges in answer to this further point of Mr. Nagaramayva that refusing 
to amend can only mean refusing to amend on a consideration of the merits and not 
a refusal to amend on the ground of want of jurisdiction in the Court to which the 
pétition for amendment is presented. Mr. Krishna Rao urges that the right of ^ 
appeal conferred by section 25-A ought to. be unde-stood in this restricted sense 
which is the only natural sense that one can prima facie impute to the words amending 
or refusing to amend in the context in which they occur. I am of the opinion , 
that if the language of the rule authorising an appeal 5 sufficiently wide to take ina 
case of the kind before me by a Court of first instance, such a right of appeal ought 
not to be-restricted by the considerations of the kind relied on by Mr. Krishna-Rao. 
No consideration except that derived from the languaze of the rule authorising the 
appeal ought to enter into the mind of the Court when deciding the question of” 
appealability and if any consideratién other than the li-eral meaning of the language : 
is permissible I rather think that an interpretation in favour of appealability should . ` 
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prevail rather than the interpretation against appealability. The only one consi-- 
‘deration that is permissible is whether the language in its literal tenor leaves.one- 
in doubt whether a particular case is within the scope of the language or_outside 
it. In the present case as I have already indicated, the language of section 25-A 
is sufficiently wide to authorise an appeal preferred by the petitioners to the Sub- 
Court, Vijayawada. a ae A S Set MES 

. . In view. of:my upholding .the objection. of Mr. Nagaramayya. based upon 

‘section: 25-A of the, Madras Agriculturists Relief Act it follows that. this revi§ion 

-petition must be dismissed but in the circumstances without costs. .. uo 


^7. "Mr. Krishna Rao wants me to make it clear.thatin view of this objection taken 
(by the respondents to this revision petition the competency of the appeal preferregi ` 
by his clients to the Sub-Court would no longer be a matter for controversy between: 
‘the parties there. I can only say that it would not be a matter of controversy here-. 
` after: Mr. Nagaramayya it must be stated in fairness to him has in- answer-to-a 
question put my me, conceded that it will not be open to him or his clients to question 
the validity of the appeal in the Sub-Court at Vijayawada.’ Pom : | 


. KS. | 
| IN THE HIGH COURT OF JUDICATURE AT MADRAS. .. | 
: Present — MR. JUSTIGE Mack.AND Mm. Jusrice - KRISANASWAMI NAYUDU. 


Petition dismissed... 


‘Polavarapu Venkataswami Bi MAU .. Appellant* 
Nalluri Venkayya E : _ «+ Respondent. .. . 


* Transfer of Property Act (IV of 1882),-section 55 and Indian Coniract Act (IX of 1872), section 73—Breazh 
of covenant of title and quiet possession —Damages— Mode of assessing—-Limitation—Limitation Act: (1X 3f 
1908); Article 316— Applicability. . DUE A "ME 

. The suit property was leased, out to the plaintiff's father in 1921 and after the death of the lessor 
his widow sold-the property to the defendant in 1932 who in his turn sold it to the plaintiff in 1933. 
A portion of the purchase money was received by, the defendant to discharge a decree debt with respect 
to which attachment of the said property was pending, but as the defendant did not satisfy the decree 
„the property was brought to sale. The defendant instead of paying and settling the decree. started 
„a. litigation. which failed against the auction-purchaser, in which the plaintiff was not impleaded. 

The auction-purchaser who obtainéd symbolical possession filed a suitin 1943 against the plaintiff 
-which was decreed. in 1943 and on appeal by the plaintiff was dismissed in 1945. Plaintiff filed the 
,present suit in 1947 for damages for breach of covenant of title and quiet possession. ` -` ; : 


Held (i) There was a breach of covenant of title and quier possession as under section 55 of the 
Transfer of Property Act there is always an implied covenant as to title and quiet possession and 
. enjoyment in all sales of immoveable properties. Unless there is an express contract to the contrary 
.by the terms of the document, such covenant for title would subsist and would enure to the-benefit 
. of the purchaser if there should be a breach of that covenant at any subsequent stage. : 


-- (ii) Article 116:0f the Limitation Act is applicable to a case of this kind and-it provides for six 
„years from the date of the breach of the covenant the covenant being not only the covenant for title 
ibut the covenant for possession also and the suit is within time whether the date of the decree of the 
:trial Court in the auction-purchaser's suit in 1943 or an appeal in 1945 is taken as the relevant date. © : 

(iii) The principle of section 73 of the Contract Act is made applicable to breach of covenarit 

„óf title even as regards immoveable properties and the difference between the contract price and the 
market price on the date of the breach would be the ordinary mode of assessing damages.- But.in 

. applying this principle to breaches of covenant of title relating to immoveable properties it is necessary 
.to consider whether courts are prevented from holding that the relevant date would be the date ori 
which the plaintiff makes the claim for damages, i.e., the date of the suit. It is always open in cases of 

breaches of covenant of title or quiet possession for the plaintiff to have two causes of action to recover 

the consideration paid together, with interest' on the basis of failure of consideration or to recover 
. damages on the breach of covenant by reason of the indemnity implied in the covenant of.title. - When 
«the plaintiff has recourse to the latter, i.e., claiming damages for the loss of property he must be 
given the property or its value on the’ date'when he makes the demand by instituting a suit, ie., in 
this case the market value m 1947. oe ^ 

: Appeal against the decree of the Court of the Subordinate Judge of Bapatla; 
dated 31st July, 1948 and passed in O.S. No. go af 1947. E NE. 





.. . "Appeal No. 688 ofgaB. |... e n» s 7... | 'agnd. October, 1952. , - 
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` K. Umamaheswaram for Appellant. EEDA 
C. A. Vaidyalingam and P. Rajeswaran for Respondent. 


Judgment. of the Court was delivered by ` >, ' 23 
i Krishnaswami Nayudu, J.—The defendant is the appellant and the appeal is 
against the decree of the learned Subordinate Judge o£ Bapatla in O.S. No. 30 of 
1947, the decree being for damages for breach of covenant of title and quiet posses- 
sion Two acres eighty-four cents of dry lánds originally belonged to one Jalam- 
botlu, who leased it to the plaintiff's father for a period of 25 years under Exhibit 
A-1, dated 4th October, 1921, on an annual rental of Rs. 76, subject to a payment 
of quit rent out of the maktha amounting to 'Rs, 2-5-6.. "The property owned: by 
Jelambotlu was of the extent of 3 acres.and odd. After the death of Jalambotlu, 
‘his widow Sitaramamma, who acquired absolute rights to the property under a will 
left by her husband, conveyed 2 acres and 84 cents out of the 3 acres and odd owned 
by Jalambotlu to the defendant under a sale deéd Exhibit B-2, dated: 24th June, 
-1932 for. a consideration of Rs. 1,250. The property was already subject to an | 
attachment before the judgment in O.S. No. 170 of 1932, a suit instituted by one 
Subbamma against Sitaramamma, for recovery of a sum of Rs. 500. Subsequently 
a decree was also passed in the suit. On 15th September, 1933, the defendant 
‘conveyed 2 acres and 84 cents of lands to the plaintiff under the original of Exhibit 
B-3 for Rs. 1,200, Out of the consideration, a sum of Rs. 500 was received by the 
‘defendant for the purpose of discharging the decree debt in O.S. No. 170 of 1932, 
_ in which there was already an attachment pending against the property. But 
after the sale deed, obviously, the defendant having received the amount of Rs. 500 
did not pay ‘and satisfy the decree in O.S. No: 170 of 1932 and further proceedings 
‘in execution of the decree appears to have been taken and 2 acres and 84 cents 
‘of lands were sold on gth November, 1936 and symbolical possession was taken in 
"favour of the auction-purchaser. The defendant instead of paying and settling 
the decree in O.S. No. 170 of 1932 appears to have. launched himself in litigation 
by filing a claim petition and after dismissal of the claim petition by instituting a 
‘claim suit O.S. No. 508 of 1933 in the District Munsif’s Court, Ongole, which was 
«dismissed on the 28th November, 1935. He filed an appeal against that decision 
A.S. No. 4 of 1936, which likewise was dismissed on the 16th August, 1937. Not 
content with this, he appears to have filed S.A. No. 142 of 1938 in this Court, which 
received a similar fate of dismissal on the 11th February, 1941. It may be mentioned ` 
that in not one of these proceedings started by the defendant the plaintiff was a 
party. : y ; . f ne 
. The auction-purchser by the strength of his purchase of the property in court 
-auction instituted O.S. No. 112 of 1943 in the District Munsif's Court, Ongole 
against the plaintiff for recovery of the makthas or the lease amount due up to 1913, 
i.e., a total sum of Rs. 612-12-0. The plaintiff resisted the suit on the strength of his 
„title and possession by the purchase under the original.of Exhibit B-3, but the suit 
"was decreed in favour of the auction-purchaser on the 30th September, 1943. The 
_ plaintiff appealed in A.S. No. 31 of 1944 on the file of the Subordinate Judge’s court 
.of Bapatla and the appeal was dismissed on 16th January, 1945. . The period of 25 
.years' lease also expired on 4th October, 1946 and the auction-purchaser took actual 
possession on 22nd March, 1947. , The present suit for breach, of covenant of title 
and quiet’ possession was instituted on rrth April, 1947. . The plaintiff claimed. 
.a'sum of Rs. 9,500 as damages for the breach. ‘The suit was resisted by.the defén- 
dant in his written statement. He denied that there was any covenant of title and 
on the-other hand pleaded that there was an agreement not to claim compensation 
-or damages in: regards to warranties of title, possession and enjoyment except in 
‘regard to any alienations made by. himself of the, suit, property and also raised a 
plea of limitation besides questioning the quantum. of damages claimed by the 
plaintiff. The lower court held in favour of the plaintiff and decreed the suit for 
.Rs. 9,500 and hence this appeal. > . (n A S iw Er 
` Three contentions were urged'ón behalf of the appellant., All the three con- 
Xentions that' were raised- in the lower court were urged before us-and as regards. the 
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first ofthe contentions that there was no covenant of title and quiet possession and 
enjoyment, tkere was not much argument by the counsel on behalf of the appellant, 
as undoubtedly there could not be any doubt that, in this case even apart from 
any specific covenant as to title in the document, by virtue of section 55, clause 
. (2) of the Transfer of Property Act, the defendant must be deemed to have con- 
tracted, with the plaintiff, that the interest, which he professed to transfer under 
the sale deed Exhibit B-g to the:plaintiff subsisted and that he had power to transfer 
the'same. There is always an implied covenant as to title and quiet possession and 
„enjoyment in all sales of immoveable properties, unless it is shown that there 1s an 
.express contract to the contrary by the terms of the document, such covenant for 
title would subsist and would ensure to the benefit of the purchaser, if there should 
_be a breach of that covenant at any'subsequent stage. Very properly the learned 
counsel did not press his argument on this issue and we have no doubt in holdihg 
that there was such a cavenant, An attempt was made in the lower Court to cull 
out from the terms of Exhibit B-3.a contract to the contrary, which very properly 
has been rejected by the lower court as there could not be by any means any contract 
to, the, contrary which could be ascertained from the terms of Exhibit B-3. 


The only two other questions that are required to be determined in this appeal 
are whether the suit is barred by limitation and whether the damages awarded are 
excessive. On the first of these questions as to limitation, it is contended that the 
starting point of limitation must be taken to be gth November, 1936; the date of 
salė held in execution of the decree in O.S. No. r7o-of 1932, and in any event 11th 
March, 1937, the date when the.auction-purchaser purports to have obtained 
syinbolical delivery of the property. In our view, none of these dates should be 
relied on to fix the cause of action. As whatever might have been the declarations 
made by the Court as to title relating to this property, such a declaration was made 
in the absence of the plaintiff and in the proceedings to which the plaintiff was not a 
party and it could not be expected that in so far as he was concerned the title has 
been decided as against him. Equally so, as regards possession, since what was 
‘delivered was only symbolical possession as nothing more could be given to the 
auction-purchaser. , And it is not in evidence that the plaintiff was aware of this 
-delivery of possession symbolically and in the absence of such evidence, it is not 
safe to hold that the cause of action had arisen on the date of the order or on the 
- date of the effecting of this symbolical delivery to the auction-purchaser, which was 
= os ; $ LH è 


on 11th March, 1937- 


It is therefore for consideration as to what will be the relevant date on which 
the plaintiff's cause of action could be said to have arisen. For the first time in 
1943 by the institution of O.S: No. 112 of 1943, by the auction-purchaser for the 
recovery of the rerit on the strength of his purchase at the Court auction, the plaintiff's 
title'to the property was in issue and he contested the suit on the strength of his own, 
title and a decision was given against him by the first court on goth September, 1943. 

“The matter was taken up in appeal and finally concluded on 16th January, 1945, when 
4t could reasonably. be said that the matter has been conclusively.decided against | 
the ‘plaintiff in so far as the title to the property was concerned. Article 116 of 
the Limitation Act-which is applicable to a case of tliis kind provides for a period of © 
six years from the date of the breach of the covenant, the covenant here being not 

“only the covenant for title but the covenant far possession also. If the cause of 
"at&on is within six years froni any of these two dates, the plaintiff would perfectly 
be in-time: We are inclined to hold-that until the determination of the appeal 
oxi 16th Jaruary, 1945, it'could not reasonably be held that the title of the plaintiff 
has been conclusively determined against him and found in favour of the auction- 

-purchaser in view of the plaintiff having filed: an appeal questioning: the decision 

‘of the first Court. In these proceedings it must be stated that the plaintiff was in 
fact fighting out the ‘case of the defendant and trying his best to see. if he could 
have his title established against the auction-purchaser in O. S. No. 170 of 1932, 

.though the defendant had failed initially in, the claim petition and subsequently 


in the. proceedings. which he-instituted and. conducted. . Our attention is however 
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invited to a decision in Juscurn Boid v. Pirthichand Lal Choudhury 1, where the following 
observations of the Privy Council are relied. upon. in support of the contention that 


the cause of action must be deemed to have arisen an the date of the disposal of the | 


suit in the first Court. Sir Lawrence Jenkins, deliveririg.the judgment observes at 
page 678; as follows: jak ee ey STE No Re OG k i 
* “Their Lordships feel no-doubt that as between these two decrees. (a decree of the first Court and 

a decree of:the appellate Court), this is the correct view, for-whatever may be the theory under other 
systems of law, under the Indian Law and: procedure an original decree is not suspended by presen- 
tation*of an appeal nor is its operation interrupted where the decree on appeal is one of dismissal.” 
Sir Lawrence Jenkins proceeding observed : : 

“There may be circumstances in which a failure to get or retain possession may justly be regarded. 
as ghe time from which the limitation:period should run, but that is not the case here. —. 
So either the date of the’ first decree or the date when the plaintiff failed to retain 
possession would be relevant for the purpose of ascertainment as to the relevant 
dates of cause of action under section 116 of the Limitation Act. In either case, 
the present suit is in time the suit having been instituted on 1 ith April, 1947, within 
six years from goth September 1943, or from 22nd March, 1947, which was the date 
when the auction-purchaser actually took vacant possession. The suit is well 
within the time provided by law. : l i 

The question as to whether the damages are excessive would to a great extent 
depend upon the determination of the question as to what should be the relevant 
date on which the damages have to be ascertained, that is, as to the date on which 
the value of the lands has to be fixed. Mr. Umamaheswaram, the learned counsel 
for the appellant contends that the date of delivery of possession to the auction- 
purchaser on 11th March, 1937, that is when symbolical. delivery was made, should 
be the date on which the market value af the lands has to be fixed. In the view 
which-we have already taken, that would not be the proper date to be relied upon 
for the purpose of.limitation. We are unable to azree that that date should be 
taken for fixing the market value of the property. The only other alternative which 
the counsel-for the appellant suggests as the relevant date is goth September 1943, 
when the decree for the maktha was passed in the suit instituted by the auction- 
purchaser. As regards this question, the date for the purpose of limitation, which 
ordinarily will be the date of breach of the covenant of title, could not be treated 
as.the date also for assessing the damages, that is, for fixing the.market value of the 
lands in respect of which the breach has occurred. The principle of section 73 of 
the Indian Contract Act is inade applicable to breaches of covenant of title even 
ás regards immoveable properties, ànd it is sought to be contended placing reliance 
on section 73-of the Indian Contract Act that the quantum of damages must be 
ascertained on the date of the breach as in a contract for sale of goods, where there 
is a breach of contract, the difference between’ the contract price and the market 
price on the date of the breach would be the ordinary mode of assessing the damages. 
But in applying the principle to breach o£ covenant of title relating to immoveable 
properties, it is necessary to consider whethér Courts are prevented from holding 
thatthe relevant date would be the date on-which he makes the claim for damages, 
that is the date of the suit. All that section 73 provides is that when a.contract 
has been broken, the party who suffers by such breach is entitled to receive, from. 
the party who has broken the contract, compensation for any loss or damage caused. 
to him thereby, which naturally arose in the usual course of things from such breach.. 
Applying that principle one has to see what is it that the plaintiff has lost by the: 
failure on the part of the defendant to implement the covenant for title. regarding: 
the sale of the property to the plaintiff. What the plaintiff has-lost is the property 
which he is entitled to get back, but which he could not secure for the reason that 
the defendant is not in-a position to deliver back possession of the property or to 
show góod title to it. It is therefore the property. that the plaintiff has lost. and! 
which he must get back and when asked for it.he must get it or its. value in terms 
of money, and when thérefore a suit is instituted for ‘recovery of damages, the 

: - X. (1918) LL.R. 46 Cal. 676 at page 678 (P:C.). " —— Ca 
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damages must be ascertained on the date of the suitand not on any other date prior 
to iz. It is always open in cases of breaches of covenant of title or quiet possession, 
for the plaintiff to have two causes of action, to recover the consideration paid together 
with interest on the basis of failure of consideratian or to recover damages on the 
breach of covenant by reason of the indemnity implied in the covenant of title. 
When the plaintiff has recourse to the latter, i.e., claiming damages for the loss of 
property, he must be given the property or its value on the date when hs makes the. 
demand by instituting a suit. We consider that to be the reasonable and suitable 
view to be taken in cases of this kind relating to damages arising out of the breach 
of covenant of title and our view finds support in the decisions reported in M thannaz 
Siddig v. Muhammad Nuh}, and in Dadha Sahib v. Muhammad Sultan Sahib?.- The 
learned counsel however relied on the decisions reported in Alagzrappa Reddiar y. 
Alagirisami JNaick* and in Muthu Goundan v. Mottapan alias Kolanda Goundan*, but the 
question there did not arise in the manner in which it-has been raised in the present 
case. .In those cases the contention was as to wnether the damages were to be. 
ascertained on the date of the sale or on the date of the breach and not on the 
daté of the dispossession or on the date of the suit as is the case before us. We 
have therefore to find out what the market value of this property would bs on 
11th April, 1947, the date of the suit. oF 


The evidence as regards the value is discussed by the learned Subordinate 
Judge and he has arrived at the figure of Rs. 9,500 mainly basing his conclusion on 
two documents of sale, Exs..A. 10 and A.. 11, both dated 12th October, 1946, of 
lands of the same quality and’ which are situated adjacent to the suit lands. , Ex. 
A. 10 is a sale deed of about 1 1/2 acres of land to one P. Rangiah for Rs. 7,000, 
Rs. 4,000 having been paid by way of cash and Rs. 3,000 by way of promissory 
note executed in favour of the vendor.. Ex. A. 11 isin favour of P.W. 2 of an extent of 
97 cents for a price of Rs. 4,000. On the basis of these two sale deeds, there can be 


-no doubt that the sum of Rs. 9,500 is the reasonable figure that could be fixed as 


the value of the property and as claimed by the plaintiff. It is pointed out by 
Mr. Umamaheswaram, that in or about 1940 or 1941 from the, evidence of the 
witnesses P.Ws. 3 and 4 it is evident that an acre was sold for-Rs.400 and for Rs. 1000. 
No sale deeds are produced.in respect of these transactions; but accepting the. 
evidence of these witnesses that in 1940 or 1941 the prices of these properties rangec 
from Rs. 400 to Rs.. 1,000 per acre, that would not be sufficient to hold that the 
prices continued at the same rate in 1947, when the suit was instituted. The 
evidentiary value of Exs. A.10 and’A. 11 cannot be under-estimated. It is suggestec 
however that in Ex.. A. 10, part of the consideration was paid by way of promissory 
note, which is not of any consequence, since it is ardinarily common in land, trans- 
actions that part of the price is paid in cash and the balance of the price by way 
of promissory note. It is also pointed out that P.Ws. 1 and 2 are near relations 
of the plaintiff and it is likely that these two documents might have been broüghz 
into existence to support the claim of. the plaintiff in this suit. But the fact remains 
that a.sum of Rs. 4,000 in cash has been paid by the vendee in Ex. A. 11 before 
the Sub-Registrar of Assurances, which it is very difficult for the appellant to gez 
over. That these dry lands have arisen phenomenally in value is evident from the 
fact that they. have been used for raising tobacco, which is a paying commercial 
crop, in this part of the State and this is also evident from. the fact that though 
the same lands were leased to the plaintiff's father for a sum of Rs. 76 per annum, 
after the auction-purchaser secured possession he appeared to have leased it for an 
amount of Rs. 300. Mr. Umamaheswaram relied on this prior evidence on the 
side of the plaintiff and contended that the proper mode of ascertainment of the 
market value in this case should be.by capitalising the annual rental which the. 
property was fetching. .Capitalising the annual rental value,of Rs. 300 at 20 times, 
he submitted, that a sum of Rs. 6,000 would be the reasonable market value. We 
would have been inclined to take the annual rental value as the basis and fix the 
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market value, but for the fact that there is the other evidence in this éase which 
gives us a clear indication of the market value. of the lands in the locality on the 
relevant date in about 1946 or 1947. Further it must be stated that there is no 
evidence on the side of the defendant to disprove that, the value of the lands has 
not increased as has been shown in this case by the evidence on behalf of the plaintiff 
and the documents relied on by him in support of his contentions. We do not 
therefore feel justified in disagreeing with the valuation fixed by the lowér Court at 
Rs. 9,500 which appears to be the reasonable market value on the date of the suit.: 


In the result the appeal is dismissed with costs. 
V.P.S. À —— Appeal dismissed. 
: IN THE HIGH COURT OF JUDICATURE AT MADRAS. , 
PRESENT :— MR, Justice SUBBA Rao. | 
Bojja Venkataraju l .. Petitioner*" 
v. 


The State of Madras, represented by the Secretary xo Government 
Local Administration Dept., Fort St. George, Madras .. Respondent. 


Madras Village Panchayats Act (X of 1950), section 47 (1)— Whether irregularities committed before the 
Coreen eement of the Act can be taken into account—Allegations of mala fide against Government should not lightly 
e made. gih : i 

On tst April, 1951, the Madras Village Panchayats Act came into force and on goth July, 19517, 
the Inspector of Local Boards issued a notice to the President of a Panchayat (the petitioner) to show 
cause why he should not be removed from office alleging four irrezularities all of which were committed 
before 1st April, 1951. The petitioner submitted an explanation which was not accepted and he was 
ordered to be removed from office. i 

Held : that (i) under section 47 (1) of the Act the omission or refusal to carry out, or disobedience 
of the provisions of the Act or rules framed thereunder relates to acts committed or omissions made 
after the commencement of the Act, and the Inspector of Local Boards cannot take into consideration 
acts done or omissions made prior to the commencement of the Act and the order passed is therefore 
contrary to the provisions of the Act. : : 


ii) While it is necessary in the interests of the country that Government and its Officials 


should act bona fide in the discharge of their duties it is equally important that members of the public 
should not make grave and unfounded allegations against the Government unless they are ina posi- 
tion to substantiate them. ` 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records 
in R. O. C. No. 65013-50 H-4 dated 28th August, 1951, on the file of the 
Inspector of Local Boards, as confirmed by G.O. No. Bt. 56, Local Administration 
Dept., dated 23rd January, 1952 and connected records and quash the same. 


Neti Subramaniam and F. V. Krishna Sarma for Petitioner. 
V. V. Raghavan for the Government Pleader (P. Satyanarayana Raju) for State. 


The Court made the following 

OnpzR.—This is an application under Art. 226 of the Constitution of India 
for issuing a: writ of certiorari to quash the order of the Government of Madras, 
dated 28th August, 1951, in R. O. C. No. 65013-50 H-4. 

The petitioner was elected President of the Pamchayat Board, Bhogapuram, 
Pithapuram taluk in the year 1940. 'The Madras Village Panchayats Act (Act 
No. X of 1950) came into force on 1st April, 1951. After the Act came into force, 
on 31st July, 1951, the Inspector of Local Boards issued a notice to the petitioner 
to show cause why he should not be removed from his office. In that notice, four 
irregularities alleged to have been committed by the petitioners were detailed : 


(1) -The President failed to convene meetings of the Panchayat Board in 
May and November, 1948, January, February, April, June, July, August and 
November, 1949 and in the months of June, July, August, October and November, 


1950. i è , i 
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*Writ Petition No. 200 of 1952. . ; Pad 12th September, 1952. * 
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. (2) When three members of the Panchayat Board ceased to be members 
for not attending three consecutive meetings, he ‘failed to report ine same to: the 
authorities concerned. B. 


-(3) He was favouring, Prathipadu hamlet af Lang pina in "€ to 
Bhagapuram, as he was residing in that place. .' 


E : (4) He did not afford access to Harijan —€— to attend: the meetings 
and that they were denied access.to enter the Rege Board Office at the time 
of meetings. 


- .'The petitioner submittéd explanation denis the allegations. The EAE 
of Local Boards made an order dated 28th August, 1951, removing the said Bojja 
Venkataraju from the office of the President 6f the Bhogapuram. Panchayat Board 
with effect from 4th September, 1951.. The. petitioner filed an appeal to the 
Government and the Government declined to interfere with the order òf the Inspector 
of Local Boards. Mr. N. Subramaniam, the learned counsel for the petitioner 
raised before me three points : 


(1) The Government and the Inspector of Local Boards were actuated by 
mala fides in removing him from the office. 


(2). That the petitioner’s removal is contrary, to the express provisions of. 
section 47 (1) of Madras Village Panchayats Act of 1950 as all or most of the 
acts complained of were done long before that Act came into force. 


(3) Neither did the notice state that the irregularities alleged to have been 
-committed by the petitioner were wilful nor was there a giis that the ‘irregularities 


were wilful within the meaning of that section. , oe d 


The question ‘of mala fides was based upon the jonowang allegations : ' In the 
village, there were two groups of congressmen, one the ministerial group and the 
.other anti-ministerial group. ‘The petitioner ‘belonged to the anti-ministerial 
group. An attempt was therefore made through the Secretary of the All-India 
Congress Committee to influence the Minister in charge to amalgamate Bhogapuram 
Panchayat, with the neighbouring Panchayat Board and when that attempt failed, 
to get'the petitioner removed from the office. To substantiate this grave: ‘alle- 
gation, the learned counsel for the petitioner stated that petitions were sent through 
the Secretary, ‘All-India Congress Committee, who forwarded the same with his 
recommendation to the Minister-in-charge, and the Minister-in-charge’ took 
-personal interest:in the file and expeditiously passed orders within a month. A 
perusal of the records does not support the allegations made against the Govern- 
ment. ‘The records submitted to the court disclase that a petition for amalgamation 
was sent through the secretary, All India Congress Committee who forwarded 
it to the. Minister in charge with a note * Please look into the matter and do the 
needful.” But the same records disclose that notwithstanding the recommenda- 
tion of the Secretary the Government directed the Inspector of Local Boards to 


-make an enquiry and he reported that amalgamation was not in the interests of the 


Panchayat ‘Boards. Accepting the recommendation, the Government dropped 


"the proposal, Far from showing that the Government was influenced by the 


recommendation of the Secretary, it shows that notwithstanding the recommen- 
dations, they disposed of.the matter on the merits in favour of the petitioner, Then 
“it is said that the petition mentioned in the affidavit was not the petition forwarded 
to the Minister prior to the dropping of the amalgamation proceedings, but a peti- 
tion sent subsequently. No doubt, an allegation to that effect was made in the 
affidavit and it was not specifically denied i in the counter, but the records submitted . 
to the Court do not show that any such petition was forwarded to the Government. 
If it was sent, just like the other petition, it would have found a place in the records. 
I ‘cannot therefore accept the allegation that some other petition was sent with 
the recommendations of the Secretary of the All India Congress Committee to the 
Minister-in-charge. From the mere fact that the petitioner belonged to the opposite 
group: working- against -the- official-congress;-attd from the other laudable: circum- 
stance that the Secretariat disposed of the matter expeditiously, I find it impossible 
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to hold that either the Government or the Inspector of Local Boards were influenced 
by the ministerial group or through some other influential quarter. I hold on the 
record placed before me that the petitioner failed to substantiate the allegations 
made in the petition. I must once again state what I have been stating in many 
similar other applications before me, that while it is necessary in the interests of 
our country that the Government and their officials should act bona fide in discharge 
of their. duties, it is equallly important that members of the public should not make 
graye and unfounded allegations against the Government unless they. are in.a 
position to substantiate the allegations made. ; 


There is some force in the next argument advanced by, the learned counsel. 
for the petitioner. The learned counsel argued that the Inspector of Local Boards; 
acted illegally in: removing the President under section 47 (1) ofthe Madras 
Village. Panchayat Act of 1950 in respect of acts alleged to have been committed 
by:the petitioner prior to the date when the Madras Village Panchayat Act came. 


into force. ‘Section 47 (1) reads :- : 


“ The Inspector may, by notification and with effect from a date to be specified thérein, remove 

any president or vice-president who, in his opinion, wilfully cmits or refuses to carry-out-or disobeys 
the provisions of this Act or any rule, by-laws, regulations or, lawful orders issued thereunder, or abuses 
the powers vested in him.” 
This Act came into force on 1st April, 1951. Prima facie, therefore, the omission or 
refusal to carry out, or disobedience to the provisions of the Act or the rules framed 
thereünder must necessarily relate to the acts committed, or omissions made, after 
the Act came into force. But the learned Government Pleader contended that 
by reason of the transitory provision, the Inspector of Local Boards has. a power 
to take into consideration acts done by the President ata time prior to the date 
when the Act came into force, He relied upon section 131 in support of his con- 
tention. S. 131 says: 

* With regard to the first reconstitution in accordance with the provisions of this Act of Pan- 


chayats in existence at the commencement thereof, and otherwise in fist giving effect to the said 
provisions, they shall be read subject to the rules in Schedule HI.” P 


Schedule III deals with transitional provisions. ‘There is no rule in schedule II 

enabling the Inspector of Local Boards to take into consideration the acts done by 
the President in contravention of some provisions of a different Act.. Rule 13 
only saves any action taken by any authority before the commencement of the 
Act unless that is inconsistent with that Act. I, therefore, agree with and accept 
the contention of the learned counsel for the petitioner that the Inspector of Local 
Boards cannot take into consideration acts done gr omissions made by the petitioner 
in his capacity as a President functioning under a different Act. Even so, the 
learned Government Pleader contended that the Acts taken into consideration 
by the Inspector of Local Boards related only to a period after rst April, 1951. 
Even a perusal of the counter-affidavit filed on behalf of the Government shows 
that all the acts were committed long prior to the Act came into.force. The meet-. 
ings alleged not to have been convened relate to the years 1948, 1949 and 1950.. 
The three members were disqualified in the year 1944. The expenditure incurred 
by the petitioner in respect of the hamlet in which he was living related to a period 
ending with 31st March, 1951. The Harijans were prevented from attending the 
office long prior to the Act came into force. The order passed upon the said facts. 
is, in my view, contrary to the provisions of section 47 (1) ofthe Act. The Inspector 
of Local Boards therefore acted illegally in removing the President of the Panchayat 
Board under section 47 (1) of the Act. For the aforesaid reasons, I-quash the orders 
of the Inspector of Local Boards and the Government of Madras. As regards costs, 
I do not think this is a fit case for awarding costs to the petitioner. As I have already. 
stated, he made grave allegations against the Government and failed to-establish 
the same. Further, the point now raised has nox been specifically stated in the 
affidavit, filed in support of the petition. For the aforesaid reasons, I direct the 
parties to bear their own costs. - - toy 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
2 PRESENT :—MR:; Justice RAGEAVA Rao. t 
Mylasu Gopalarao | 6, .. Petitioner* 
Do. TC an eee : 
Chitta Seetharamiah and another .. Respondents. 


Civil Procedure Code (V ‘of 1908), section 24 (1) ahd (4)— Transfer of suit to Sub-Court by High 
Courts crder—Sub-Court having no small: cause jurisdiction—Revision—If lies. E 

A small cause suit filed in a District Munsiff's' Court was transferred by order of the High Court 
to.a Subordinate Judge's Court to be tried along with other suits in that Court, On a revision petition 
filed against the decision of the Sub-Court the preliminary point was raised, namely, that an appeal 
and not a revision would lie as the decision of the Sub-Court must be regarded as one made in the 
exercise of the original jurisdiction and not a decision in the exercise of small causes jurisdiction. .. 


Held: that section 24 (4), Civil Procedure Code, should have been made by the Legislature in 
order to ensure that the decision of the transferee court be regarded, for the purpose of procedure, " 
including a question of appealability as a small cause suit which originally it was undoubtedly. 


. Further. where the High Court as in this case had made the transfer, the original disability on the 
Sub-Court could not survive it, . MD f ed’ e 
Sankaramma v. Padmanabha, (1912) 23 M.L.J. 373+ -L.L.R. 38 Mad. 25 applied. - 
"Murugesa Mudaliar v. Venkatakesavalu Chetty (1929) 56 M.L. J. 649, disapproved. 


“Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decree of the Court of the Subordinate Judge, Eluru, 
dated 28th February, 1950, in O.S. No. 8 of 1950. 


B. V. Subramanian for Petitioner. : : 
Ch. Sankara Sastri for Respondents. : - 
` The Court delivered the following l 
_ + Jopcmenr.—A small cause suit filed in the District Munsif’s Court of Eluru 
was transferred by an order of this Court, to the Subordinate Judge's Court at. 
Eluru for disposal along with two other suits. In the suit out of which this revision- 


arises there was a decision rendered by the transferee court, the Sub-Court at Eluru,. 
against which the defendant has filed this revision petition. 


Mr. Ch. Sankara Sastri the learned advocate appearing for the plaintiffs, 
has taken a preliminary objection to the maintainability of this revision petition: 
on the ground that against the decision of the Subardinate Judge an appeal would. 
lie to the District Court. So, says counsel, this revision is incompetent. In other 
words, learned counsel says that the decision pronounced by the Subordinate Judge 
must be regarded as a decision in the exercise of his original jurisdiction and not a 
decision in the exercise of small cause jurisdiction. It is pointed out by Mr. Sankara 
Sastri that in fact the Sub-Court at Eluru had no small cause jurisdiction at the 
time that the transfer took place. So, says counsel, the jurisdiction actually exercised 
by the Sub-Court at Eluru must be referred to its original jurisdiction and not to 
any small cause jurisdictian. As counsel drew my attention to section 24 of the 
Civil Procedure Code, in connection with their arguments, it has struck me that 
section 24 (4) of.the Code creates a real difficulty in the way of this preliminary 
objection raised by Mr. Sankara Sastri. .The language of that section is to this. 
effect : Pe . RIS 

“The court trying any suit, transferred or withdrawn under this section fronr a Court’ of Small 
Causes shall, for the purposes of such suit, be deemed to be a Court of Small Causes.” 
This, to my mind, puts an end to all enquiry after a transfer has taken place as to 
whether, after the transfer, it is the original jurisdiction of the transferee court that 
must be said to have been exercised, or the small cause jurisdiction of the court from 
which thé transfer took place. deo 
- . Mr. Sankara Sastri concedes that in this case he is not disputing the validity. 
of the order of transfer made by the High Court. But he says that notwithstanding 
ee nS 
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the order of transfer, the jurisdiction actually exercised by the transferee Court. 
is referable only to the original jurisdiction vested in the transferee Court from the 
inception and not to the small cause jurisdiction which can be reasonably supposed 
to have been transferred to it by the High Court on account of its order of transfer 
of the cause itself from the file of the Munsif's Court to the Sub-Court. ` 


If a provision like the one embodied in section 24 (4) of the Civil Procedure 
Code did not exist, the contention of Mr. Sankara Sastry might have some force. 
In most cases it is difficult to say, after the kind cf transfer under sub-section (1) 
has been made, whether the subsequent trial of the transferred suit must be referred, - 
where the transfer has been to a Court possessed of original jurisdiction, to such. 
original jurisdiction or to the small cause jurisdiction vested in the Court in which 
the suit was originally instituted as a small cause suit. It is precisely to avoid 
enquiries into matters of such. difficulty, after the order of transfer has taken place, 
that the provision in section 24 (4), Civil Procedure Code, seems to my mind to 
have been made by the Legislature in order to ensure that the decision of the trans- 
féree Court shall be regarded, for the. purpose-of procedure including a question of 
appealability, as in a small cause suit which it originally was undoubtedly. The 
effect of sub-section (4) in my opinion is to make the decision by the Sub-Court 
at Eluru in the present case a small cause decision and not an original side decision. 


The only point which has given some room for anxious consideration on my 
part in this matter is the fact that when the order of transfer was made, the Sub- 
Court at Eluru -had no small cause jurisdiction. But for the reasons that I have 
given, I think that if one has to apply the language of section 24 (4), Civil Procedure 
Code, as it stands the decision of the Sub-Court at Eluru in the present case was a 
small cause decision which accordingly would be revisable under section 25 of the 
Provincial Small Cause Courts Act and not appealable under section 96 of the 
Civil Procedure Code. . 

'The fact that the Sub-Court at Eluru had only original jurisdiction, and no 
small cause jurisdiction at all may entail a disability for it to entertain a suit-which 
is of a small cause nature. But where the transfer of the suit has been made by 
the High Court, the original disability in the Sub-Court does not in my opinion 
survive it, so as to make the kind of preliminary objection raised by Mr. Sankara 
Sastri tenable. ., In support of the view that I have taken there is a Bench decision 
of this Court reported in Sankararama v. Padmanabha!. So, if authority were needed 
for the conclusion that I have reached, that in this case the revision petition is com- 
petent, that decision prima facie furnishes authority in that direction. Mr. Sankara 
Sastri has attempted to distinguish that ruling, as one single learned Judge of this 
Court is said by him to have distinguished it in Murugesa Mudaliar v. Venkatakesavalu 
Chetti?. It is unnecessary for me to deal with this point of distinction between 
the case in Sankararama v. Padmanabha! and the present case on the facts, as I am 
satisfied that the statement of principle contained in that decision, which is really 
what governs me sitting here as a single Judge, is supported by the prima facie view 
that I have formed on the language of section 24 (4), Civil Procedure Code. It is 
to my mind therefore clear that the preliminary objection raised by Mr. Sankara 
Sastri must be overruled and this civil revision petition must be proceeded with 
on the merits. 


Turning to the merits of the small cause revision Mr. B. V. Subramaniam, 
the learned- advocate for the petitioner-defendant, has taken the point before me 
that no decree could have been passed for the rent part of the suit claim on the 
basis of the lease between the respondent and his clierit because, on a construction 
of Exhibit A-1, the lease between the respondents and the owner of the property, 
one Mulukutla Venkata Ramakrishnayya, the respondents ceased to have, any 
title to the property on the date on which they granted the lease in their turn to the 
present petitioner. The point in question, as learned counsel has frankly admitted 
before me after a verification of the pleadings and the issues, is not one which was 
e ————MHMR——À————————M—ÓÓM—9 MÀ 
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raised by him in the-Court below. 1 do not think, sitting in revision as I do, I can. 
allow this point to be raised, of which there is no hint, as I have said, in the:plead- 
ings in the case or in the issues as framed by the District Munsif before the transfer: 


of the suit to the Sub-Court at Eluru. : ; i 


Mr. Subramaniam draws my attention to the fact that in the judgment of the 
Cour: below it has been observed that it is not necessary to go into the question of the 
construction of Exhibit A-r or of whether there were: any rights in the respondents 
at the time of their-alleged lease to the petitioner. In my opinion the Court below 
rightly observed to that effect because thé point was not one which had been taken 
either in the pleadings or in the issues. ` ; pm 

There is no other point which hás been argued before me or attempted to: be 
argued before me in this case very properly, because any other point would not be 
within the purview of my revisional jurisdiction under section 25 of the Provincial 
Small Cause Courts Act. This revision petition is: therefore dismissed with costs. 


KCO c , ———— : Petition dismissed. 
IN THE HÍGH COURT OF JUDICATURE AT MADRAS.. 
Present :— MR. JusticE CHANDRA REDDI. 


Sri P. M. Ratna Sabhapathi Rao and others ` .. Petitioners® , 
n EN Uv. à : ` . ` i 
The State of Madras, represented by Secretary, Lacal Admi- 
' nistration Department and others < .. Respondents. 


“Madras District Municipalities Act (V of 1920), section 45—Scope of— Writ under Article 226 of the 
Constitution of India (1950)— Cannot issue at the instance of a person not aggricved— Jurisdiction of Couris to 
interfere with electoral process. Am EE hs a 
“° "There is no provision of law in the District Municipalities Act to compel the Government to give 


effect to the recommendations. made by a municipality. The Government is not bound to accept 
all the: recommendations of a municipality in regard to the division of the municipality into wards. 
All that they have to do under section 43 of the Act is to consider the proposals made by a municipa- 
lity before arriving at a decision. ` So, where a'municipality sent proposals for division into wards 
and the Government after considering them passed orders, it cannot be said that the Government 
should accept any further recommendations of the municipality or even consider them. ' 


Where the petitioners do not state how the diyision into wards resulted in a diminution of their 
chances of being elected to the Municipal Council, an application for the issue of a writ by thems 
not maintainable as they cannot be said to be aggrieved or affected by tbe failure of the Government 
to comply with the provisions of section 43 of the Act even assuming that there was such a non-com; 
pliance. It is only the municipality that can complain about it.. Belated attempts at the close of the 
argument to file a petition on behalf of'the municipality should not be entertained especially when the 
Chairman could not come on record without sanction from the municipality. 1 


itis nowhere laid down in the Act that the wards in a municipality are to be so divided as to 
make it easy for the memhers of a particular community to be returned to the municipal council 
1 or that equality of voting'strength in the wards should be ensured. 


Even assuming that the disparity in the voting strength in the matter of redistribution of wards 
might amount to a volition of the principles of natural justice, the matter is outside the jurisdiction 
of a court of law to interfere by way of a writ. . ees 

‘Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari or any other appropriate writ or direction, call for the 
records of the case and quash the Notification of the Government G.O. No. 1298; 
L.A., dated 1st July, 1952. i f 


ON. Subrahmanyam for Petitioners, . . 
The Government Pleader (P. Satyanarayana Raju) for Respondents. 
5 - "The Court made the following. f 


ORDER.— This petition relates to the Municipal Council, Guntur and is taken 
out by twelve persons stated to be the menibers ef that municipality for calling 
ki = ingg OO rr nnn nny = s - 

* Writ Petition No. 640 of 1952. : * 15th October; 1952: 


No.'1298; Local Administration, dated rst July, 1952. n 1949 the strength of the 


reconsideration of the resolution was sub judice and left the meeting. It is alleged — 
in the affidavit in support of the petition for the issue-of writ of certiorari that 17 
members of the Council stayed behind, -elected one of them as the president of the 
meeting and passed a resolution making certain proposals to be forwarded to the 
Government for the division of the wards. This seems to have been communicated 
to the Government and it is stated that these proposals were before the Government 
before.the notification now sought to be quashed was-issued. 


_ The main grounds of attack against the notification in question are that it is 
based on the proposals of the municipality made’cn the 27th March, 1952, which 
are inequitable, and unjust and is therefore ultra vires the powers of the Government, 
that it contravenes the provisions of section 43 and that the Government acted in a 
very high-handed and arbitrary ‘manner and were actuated by mala fides in not 
issuing a notification in accordance with the proposals made on 23rd June, 1952. 


The chief question therefore for consideration ‘is whether the Government 
disregarded the provisions of section 43 of the District Municipalities Act. Section 
43 of that Act runs thus : ; : 

= 43. (1) For the purpose of election of. councillors to a Municipfl Council, the Provincial 
Government after consulting the Municipal Council may, by notification, ; 


E 
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(a): divide the municipality into wards, Jj wo 
(b) determine the wards in which the seats, if any, reseswéd under sub-section (9) of section T 
shall be set apart, and "EA 


‘ (c) declare for whom such seats are sesetved. 
MC) Perera geet 

Wé are not concerned with the other provisions of the section. It is seen that padé 
section 43 all that the Government are required to do before dividing the manici- 
pality into words is to consult the municipality concemed. Before issuing a no 
cation regarding the division, the Government should have the advice of the. Muni- 
cipal Council, that is, the views of the concerned, municipality with regard to that. 
matter. They are not bound to adopt all the proposals submitted to them in thag 
behalf. . All that they have to do before arriving at a decision with regard to division 


“into wards is to take the recommendations of the municipality into ‘consideration 


“they being the final authority and the responsibility being entirely their own. In 


this case the notification issued. on .1st July, 1952, is mainly based on the D 
made by the municipality on 27th, March, 1952. 


It is argued by Mr. Subramaniam, vehemently that when fresh’ GA 
were submiitted to the Government in supersession or modification of the earlier 
proposals the Government were bound to act only an the subsequent proposals and 
could not take into consideration the earlier proposals. I am afraid I cannot give 
effect to this argument. “There is no provision of law in the Act to compel the 
Government to give effect to the recommendations made by the municipality. 
They are not bound to accept all the recommendations of the- municipality in 
regard to the division. All that they have to do-is to consider the proposals before- 
arriving at a decision. “Whatever may be the position if the Government were to 
act in accordance with the wishes or the resolution of the council and the resolution 
binding on the Government it is different when the Government have only to 
consult the municipality before issuing the notification. Under section 43. the: 
capacity of the council is only advisory and it ‘cannot insist on the Government 
accepting the later advice tendered by it in preference to the one that was given 
earlier. “It is for the Government to: decide" whether: they will accept the advice 
given first or that given subsequently. If the contention put forward on behalf 
of the petitioners is to be accepted, the position comes to this. If after passing 
the resolution on 23rd June the municipality again had changed its mind ;and 
submitted fresh proposals, the Government would have to give effect to the latest: 
proposals and ‘not to ‘the intermediate proposals. I do not think such a position 
was ever contemplated by the Legislature when it enacted section 43 of the District 
Municipalities Act. It is not out'of place to note in this case that the municipality 
met again on 18th August, 1952 and passed a resolution submitting proposals 
which are said to be completely at variance with those submitted on 23rd June, 
1952. If effect is given to the argument of Mr. Subramaniam, the Government 
can never act promptly and expeditiously. 


In support of his contention that there was no consultation by the Government 
as required under section 43 of the Act, Mr. Subramaniam relied on a decision cf 
Subba Rao, J., in W.P. No. 648 of 1952. (Pushpam v. State of Madras.) Y do not 
think that the decision has any bearing on the question for consideration. ‘There 
the State Government made proposals to the Municipal Council, Arupukottai, to 
reserve two seats for women in Ward Nos. 5 and r2. The Municipal Council 
expressed the opinion that the reservation for women might be made in .Ward 
Nos. 5'and 7. The Government instead of making reservation as per the original 
proposal or accepting Municipal Council’s recommendation made the reservation’ 
for -women in Ward Nos. 2 and 12. While holding ‘that there was consultation 
in regard to Ward No. 12 having regard to the fact that the original proposal of" 
the Government included Ward No. 12 the learned Judge took the view that there 
was no consultation in respect of Ward No. 2. In the opinion of the learned Judge- 
————————————————————————————————— 
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it could not be said that there had beer any consultation: or collaboration between 
the Municipal Council and the Government as regards Ward No. 2. 


e. 


Uer 


substance in the contention that the Government disregarded relevant provisions 
of the Act in issuing the notification on ist July, 1952. i 


. I must also observe that there is absolutely no foundation for the allegations. 
of mala fides and high-handedness made against the Government. The Government 
acted on the advice tendered by the municipality and' it cannot be said that the 
action of the Government was mala-fide, high-handed or arbitrary. In this con- 
nection it cannot be overlooked that the sub-Commiztee whose recommendations for- 
med mainly the basis of the notification included two of the petitioners. Further in 
the counter filed by the Secretary to the Government, Local Administration depart- 
ment it is stated that the Government considered that the wards as proposed by 
the Council on 23rd June were equitable and approved those. proposals. I do.not 
see any reason why I should not ‘accept this statement. Merely because the voters’ 
list.of different wards are not exactly equal, it cannot be premised that there is want 
of bona fides on the part of the Government. It is regrettable that mala fides should 
be attributed to the Government without the slightest foundation. 


It was argued by the Government Pleader that even assuming that there was 
non-observance of the provisions of section 43 of the District Municipalities Act, 
the petitioners have no locus standi to maintain this application. It is submitted 
that the petitioners cannot be said to be aggrieved or affécted by the failure of the 
Government to comply with the provisions of section 43 of the District Municipalities 
Act even assuming that there was such non-compliance. "There seems to be consi- 
derable force in this contention of the Government Pleader. It cannot be said that 
the rights of the petitioners are involved in the failure of the Government to comply 
sufficiently with the requirements of section 43 of the Act. They have no direct 
interest in the matter. It is only the-Municipality that can complain of it. The 
petitioners do not have any personal interest in the matter. Me Á 


In this connection, I may refer to a decision of a Bench of this Court consisting 
of the Chief Justice and Venkatarama Ayyar, J., in W.P. No. 244 of 1952. The 
principle laid’ down there is that the right which is the foundation ofa petition 
under Article 226 of the Constitution or a corresponding provision is a personal 
and individual one and it is’ the person whose right has been affected by any 
particular order that can invoke the. jurisdiction of this Court-under Article 226 of 
the Constitution. The learned Judges in that case referred to a decision of the 
Supreme Court in Chiranjitlal Chowdhury v. The Union of India}. 


In the last mentioned case the validity of the Sholapur Spinning and Weaving 
Company (Emergency Provisions) Act passed by Parliament was impugned by a. 
holder of a share in the company by moving for a writ of mandamus and certain 
other reliefs under Article 32 of the Constitution. The Supreme Court took. the. 
view that an individual shareholder was not ehtitled to challenge the validity of the 
enactment which affects the fundamental rights of the company except.to the extent 
that it constitutes an infraction of his rights. The observations of Fazl Ali, J., at 
page 32 of the report are pertinent : : i M e 

“Tt has been beld in a number of cases in the United States of America that no one except those 
whose rights are directly affected by a law can raise the question of the Constitutionality ofthat law.” 
I may also: extract the observations of Das, J., in In re Benwarilal Roy? in this 
connection : , 





Ju n ` . 
1. (1951) S.C.. 29. Un en 2. (1944) 48 C. W.N. 5€6. ` 


ae ^N 


ad 


256 : © THE MADRAS LAW JOURNAL REPORTS. | -+.:. [1953 i 


** Tt is a very well-known form of process and an effective weapon in the , judicial Sry ‘for 
the protection of the rights and franchise alike of the Crown and the subjects.” 
In this connection the remarks of Wright, J., in the Queen V. Lewisham Union, ‘are 
apposite : z 


“This Court would be far exceeding its proper functions ifit were to assume jurisdiction to enforce 
the performance by public bodies of all their statutory duties without requiring clear evidence that Hae 
person whó sought its interference had a legal right to insist upon such performance." 


I'therefore think that the petitioners: unless they can allege that their personal rights 


. are involved in the notification impugned cannot maintain this application. It is 


not alleged how the alleged unequal division has affected the petitioners-personally. 
They do not state that this has in any way resulted-in the diminution of the chances 


“of the three petitioners who are said to be seeking election to be returned to the 


Municipal Council. All that is alleged in, the affidavit in support of the petition 


"is that the re-distribution of wards is “not in the interest of the public. 


Mr. Subramaniam cited some cases which have laid down: that although 
a subject not having a personal right involved. in the matter may not be entitled 
ex debito Justitiae to the issue of a writ, still it is within the discretion of the Court 
to issue a writ if it is established that the orders impugned are contrary to the provi- 
sions of an enactment or principles of natural justice. T do not think these.decisions 
carry the petitioners very far assuming the dictum laid down in those rulings is 
correct and also that it has a beating on the writs. to be issued under Article 226 
of the Constitution. ‘ ‘ 


` What is alleged in the present petition is that the wards are not so dividéd as 
to ensure the return of members of minority communities to the Municipal Council 
and that the number of voters in some wards is larger than those of other wards. 
It is nowhere laid down that the wards in a municipality are to be so divided as to 
make it easy for the members of a particular community to be returned to the 
Municipal Council. Nor can it be premised that there is a violation of the prin- 
ciples of natural justice if the wards are not so manipulated as to ensure the success 
ot. the representatives of a particular community in the Municipal election. It 
is not. out of place to mention here that it is complamed in the affidavit that one 
ofthe wards was so redistributed as to make it easy for a Brahmin candidate to be 
returnéd to the Council. There is not much force in the other complaint also, 
Neither under the provisions of the District Municipalities Act nor under the rules 
framed for the holding of elections, is it incumbent on the authorities concerned to 
divide tlie wards in such a manner as would ensure the equality of voting strength 
of the wards. 


Even assuming that there is any force in tlie contention based on the disparity 
of votes in the matter of redistribution of wards that matter cannot be brought up 
for writ of certiorari. There are some décisions of the United States Supreme Court 
which throw some light on this issue. In Colegrove v. Green®, there was a suit in 
the District Court of Illinois to have à division of Illinois State into congressional 
districts declared invalid by reason of inequalities in the population of the respective 
districts. The suit was dismissed by the District Court. While dismissing the 
appeal preferred against the dismissal'of the suit, Justice Frankfurter who. 


‘delivered the judgment of the Court remarked thus : 


“We are of opinion that the petitioners ask of this Court whats beyond its competence to grant. 
This is one of those demands on judicial power which cannot be met by verbal fencing about ‘ juris- 
diction’. It must be resolved by the considerations on the basis of which this Court, from time-to 
time, has refused’ to intervene in controversies. It has refused to do so because due regard for the 
effective working of our Government revealed this issue to be of à peculiarly political nature and 
therefore not meet for judicial determination.” 


It is also stated in the judgment that in effect it was an appeal to the Federal Courts 
to reconstruct the electoral process of Illinois in order that it may adequately be 
represented in the councils of the nation. Another passage from the same judgment 


, may also be quoted as it is relevant in this context : 
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“Nothing. is clearer than:that this: controversy, concerns matters -that bring Courts into 
immediate and active relations with party contests. From the determination of such issues this Court 
+ has traditionally held aloof. It is hostile to a democratic system to ir.volve the judiciary in the politics 
of the people. And it is not less pernicious if such judicial intervention in an essentially political 
contest be dressed up in the abstract phrases of the law.” E 


I adopt the reasoning of the learned Judges in this case. 


The same view is embodied in South v. Peleis!. The residents of the Northern 
Districts of Georgia filed a suit in the United States District Court for the Northern 
District attacking statute of Georgia which provided that county unit votes should 
determine the outcome of primary election, as offending.. against Fourteenth and 
Seventeenth Amendments. Under the impugned statute each county was given a 
number of unit votes ranging from six for the most pcpulous counties, to two for 
most of the other counties and the candidates who received the highest popular vote 


in the county was to be awarded the appropriate number of unit votes. The ground * 


of attack against the statute was that the votes of the residents of the most populous 
counties had on the average but one-tenth the weight of those in other counties and 
this amounted to an unconstitutional discrimination against the residents. The, 
suit was dismissed by the Court below. On appeal'this was affirmed by the Supreme” 
Court by a majority of Judges holding that Federal Courts consistently refused to 
exercise their equity powers in cases posing political issues arising from a State's 
geographical distribution of electoral strength amongst xts political sub- divisions, 


In my view, these rulings embody the sound principles and I express my rapo: 
ful accord with them. These decisions indicate that cuestions relating to delimi- 
tation of Constituencies are not justiciable, they being matters purely within the 
ambit of the executive power. It is for the Governmen: to arrange the distribution 
of wards, taking into consideration various factors such as compactness of area, the 
population and the electoral strength, etc. "There is bound to be disparity between 
one ward and another in the matter of voting strength as due regard has to be "hàd 
to various other factors. "The voting strength is not te.sole criterion “in these 
matters. As pointed out by Subba Rao, J., in W-P. Mo. 568 of 1952 in dividing 
the wards the Government have to take into consideration the administrative 
convenience, the factor of population, the housing accommodation, the sizé of the 
divisions, the geographical position of the streets and other similar factors, It 
follows on, this discussion that the redistribution of wards is not a matter 
that can be brought up for a writ of certiorari before this Court. Any interference 
by, Courts with electoral process is not warranted under Article 226 of ithe Consti- 
tution. 


1 have to state here that just at the time of the close of his reply Mr. ‘Sabine 
maniam wanted to file a petition purported to be one oa behalf of the municipality 
to come on record. I declined to grant him his request for the reason that it was 
too late. Further the chairman cannot come on record without the sanction of the 
municipality. So the request of Mr. Subramaniam for permitting him to file an 
application on behalf of the municipality to come on record as a party cannot be, 
granted. : 


For the foregoing reasons I hold that there ere absolutely no grounds for ile 
issue of writ of certiorari and for quashing the notificatson contained in G.O. No. 
1298, -Local Administration, dated ist July, 1952. The petition is accordingly 
dismissed with costs which I fix at Rs. 200. |, an 


V.P.S. 2 : l Petition dismissed. 


^ 
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IN THE HIGH COURT OF JUDICAT URE AT MADRAS. 
PRESENT -— MR. Justice GOVINDA MENON. 


Madras Handloom Weavers’ Provincial Co-operative Society, 
Ltd., Madras f E ..  Petitioner*. 
2. 


“The, Da a of India, ane by the General Manager, 3 
Madras and Southern Mahratta Railway and another .. . Respondents. , 


: - ' Railways Att UK of 1890)—Bith risk-notes ** z’ ? and “ 4 ? executed > NI Gan Jor dcmages— 
“Ona, 


Where a consignor by a F. ailway had ‘executed both aiat Z and risk-note A, risk-note Z 


“being in the general form and risk-note A is the one used in special cases where’ the package i is defétc- 
- tively and insufficiently packed.so as to be liable for damage, itanust be held that the special contract in 
"mote A supersedes the general contract in note Z. The Railway can take advantage of either of the 


nótes. - ‘Governor-General in Council v. Thakursi Dass, A.LR. 1948 Pat. 45, ‘approved. 


` The burden i in such a case is on the consignor claiming damages to prove misconduct on the part 
vof the Railway and not on the Railway to show how the Consignment was dealt with’ düring the course 
-of transit; ' 
Petition under ‘section 25 of ‘Act’ IX of 1887, praying that the High Court will 
be pleased to revise the order of the District Munsif’s Court, Vijayawada, dated 
‘oth September, 1949, in S.C.S. No. 73 of 1949. f 


Sriramamurthi for Messrs.. John aud Row for Petitioner. 
„Sampathkumar for Messrs. King and Partridge for Fesposdess, 
The Court delivered the following : 


“JUDGMENT. —The plaintiff, whose suit for Rs. 113-6-3 being the “Value of the 
‘shortege of goods, due to him from the defendant, inclusive of proportionate freight 
charges. has been dismissed, is the petitioner, in this civil revision petition, and the 
-only- question that arises, as the learned District Munsif has stated, is whether the 
‘defendant railway is liable for the alleged loss occasioned to the plaintiff during the 
‘transit, .There was a‘consignment weighing 15 maunds 30 seers of textilé material 
from Madura to Bezwada according to the railway receipt, which is marked in the 
-case Exhibit B-5. The plaintiff as the consignée when he took delivery of the 
goods at 'Bezwada found that the quantity was short by 22 seers and he took open 
:delivery of it.’ The present suit is for the recovery ofthe price of 22 seers of goods. 
“The lower Court has dismissed ‘the suit on the ground that in the absence of proof 
that the shortage occurred on account of the misconduct on the part onn the railway, 
‘the plaintiff i is not entitled to any relief. ` 


2 X r 


In revision, it is argued’ for Messrs. John and Row by Mr. Siêcantanturihi, 
‘that according to the clause in risk-note Z, the railway administration shall be bound 
‘to disclose to the consignor, how the consignment was dealt with. throughout the 
time it was in its possession and control and if necessary to give evidence before the 
-consignor is called upon to prove "misconduct ; ‘but if misconduct on the part cf the 
railway administration or its servants cannot be fairly inferred from such evidence 
the burden of proving such miscónduct will only be on the consignor. What is 
-contended is that in this case the railway administration has not let in any evidence 
to show how the consignment was dealt with during the time it wás in its possession, 
in transit from Madura to Bezwada. Ifthe railway had let in evidence to show that 
“proper care was taken of the package while it was being transported both over 
the South Indian Railway and the Madras and Southern Mahratta Railway; 
“then the burden shifts to the plaintiff to show misconduct on the part of the railway 
servants. The argument, therefore, urged is`that there is no obligation on the part 


of the plaintiff to prove any misconduct on the part of the railway administration > 
„and if it is shown that there has been shortage during the course.of transit, then the: 


plaintiff is entitled to damages for that shortage. On the other hand, on behalf of 








* ^ . 
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the railway ‘administration ` Mr: Sampath Kumar of Messrs: King ‘and Partridge 
has put forward the contention that if the risk-nore Z had stood alone, probably 
the plea put forward on behalf of the plaintiff might be 3f some avail. , «But; in this 
case, it is admitted that the consignor had executed another risk-note in the form 
risk-note A, which very much’ reduces and clinches tne liability of the railway 


"administration. Risk-note A premises by saying that it will be used when articles 


are tendered for carriage which are either already in bac condition or so defectively- 


-packed as to be liable to damages,. leakage, or wastage im transit. Therefore, when , 
-onc® -risk-note A is taken in addition to the ordinary risk-note Z, the inference is. - 


‘possible that at the time the package was tendered for transit, it was either in a 
bad condition or so defectively packed as to be liahle to damages. Since both risk- 
motes have beén.exectited, the question is whether‘ the’ trovisions contained in risk- 
note A should. prevail over risk-note Z. In my:view,. risk-note Z is the general 
‘form of risk-note for all kinds of goods lianded over to the railway administration 
for transit and risk-note A is the: particular kind of rsk-ncte to be used only in special: 
“cases where the: ‘package i is defectively or insufficiertly packed so as to be liable for 
‘damages. In view ‘of the ‘principle ‘that a special corltract or provision- supersedes’ 
a general principle or a.genefal contract, we have p Lon it that tlie parie Have to 
be governed: by the terms of fisk-note’ di. Š E : 


On this aspect of the case, my atterition bas beer invited to a decision of a 
single Judge of the Patna High Court in Governor-General tn Council v. d hakursi Dass}, 
in which the, facts are somewhat similar. There also -he consignor had executed 
two risk-notes, risk-note A and risk-note Z. When ihe railway administration was 
‘confronted with a claim for damages, they choose to take their stand on the terms 
‘and provisions of risk-note A and disclaimed liability. The learned Judge, in dis- 
posing of that contention in favour of the railway acminiezration, observed as follows: 

“ So much for risk-note Z. But in the present case the consigaor also executed risk-note A, and 
thereby even further exempted the ráilway administration frem liakility. Obviously where two risk- 
motes have been executed limiting the railway’ s liability, it is open 10 the Railway administration to 
take advantage of cither, and if under either it can be shown thet the railway administration has 
Éscaped liability; then the suit must be dismissed, even if some other form of risk-note might also-have 
been executed under which it might be held that liability haa not keen fully taken away. Risk-noté 
A s a special form of risk-note,to be used when articles, are tendered, for carriage which ‘are either 
already in bad condition or so defectively packed as to be lzable to damage, leakage or wastage in 
transit.” 

- "I have been asked by the Jered counsel for :he petitioner to, dissént from.the 
‘view taken, by Meredith, J., of the Patna High Qour:. But no arguments have 

been- advanced as to why 1 should dissent from that vizw. How and under what 
‘circumstanées ‘the consignor came to, execute’ risk-ncte A has not been. made 
‘clear. The fact that fisk-note A has been executed raisss the presumption that the 
‘tailway administration insisted'on ‘its ‘execution; because the" package.was either 
insufficiently packed or liable to leakage and' damage: In this view, it is incumbent 


upon the plaintiff i in order to mulct the railway-admcnistration “with liability, to 


‘prove misconduct. He cannot sit quiet and leave the burden on the railway adminis- 
“tration for showing how the consignment ‘was dealt with during the course of transit 
and thereafter try to let in evidence of misconduct. In this cdse, he has not 
‘attempted to ‘prove any, misconduct trusting himself to the burden'on the railway 
Administration as contained in the clause in risk-note Z. 

In addition to this, there is a further circumstànce ir. this case that under rule 15 
iof thé Goods Tariff General Rules, the railway-acminiztration does not admit that 
he weight as shown in the railway: receipt has been received or that the description 
iof the goods as furnished by'the consignor is correc-; The learned District Munsiff 
‘came to the conclusion that at the time’ the goods were accepted. for transit at “Madura; 
there'is no évidence to show that they were e weighec or that the weight of 1 5'maunds 
arid 30 seers was the correct weight. ' I am therefore 'o? the é pinion that nd inter- 


«ference is called for in revision and this civil revision petition is dismissed but in 
"the circumstances without: costs; = -o emaent = ote ues ha 
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IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present — MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice VENKATA- | 
RAMA AIYAR. 


D. V. Sanjeevi Naidu 25 .. Appellani* - 
"o. ; 
M. N. Chittibabu Mudaliar .. Respondent. 
Madras Buildings (Lease and Rent Control) Act (XXV of 1940), section 7 (1)—Person coming into posses- 
sion as tenant setting up title in himself as owner-—Decree in suit to evict on the ground of denial of landlord’s Atle— 


Defendant if entitled to claim that he is © a tenant holding over”? and cannot be evicted except in accordance with 
the Rent Control Act. ; 


Where a person coming into possession under a lease sets up title in himself as owner and the land- 
lord obtains a decree for ejectment on the ground of denial cf his title, the person in possession cannpt 
be evicted in execution of such decree. He will be a tenant holding over entitled to rely on the provi 
sions of Madras Buildings (Lease and Rent Control) Act that he cannot be evicted except in accord- 
ance with the provisions of section 7 (1) of the Rent ControL Act. 


Even when the tenant has denied the title of the landlord and his denial'has been found to be- 
Without foundation, he will be entitled to the benefits of section 7 (2) of the Act. 

On appeal from the judgment and order of.Krishnaswami Nayudu, J., dated 
24th April, 1950, and passed in exercise of the ordinary original civil jurisdiction: 
of the High Court in Application No. 1231 of 1950 in E. P. No. 34 of 1950 in C.S.. 
No. 115 of 1947. 


C. Srinivasachari, Raman and Raghavan for Appe‘lant in O. S. A. No. 70 of 1950". 
and for Respondent in O.S.A. No. 133 of 1950. 


C. Musalappa Reddy for Respondent in O.S.A. No 70 of 1950 and for Appellant 
in O. S. A. No. 133 of 1950. 

The.Judgment of the Court was delivered by : 

The Chief Justice—These two appeals arise out of further proceedings in G.S- 
No. 115 of 1947, the main appeal (O.S.A. No. 102 of 1949) from which we have 
‘just disposed of. As already mentioned, in this suit Sanjeevi claimed not only: 
possession but also mesne profits, and Rajagopalan, J., directed that mesne profits 
should be ascertained by the Official Referee in proceedings subsequent to the 
decree. The Official Referee accordingly ascertained the msene profits: and his 
report came up for consideration before Rajagopalan, J., who accepted the figures. 
arrived at by the Official Referee and granted a decree to Sanjeevi for mesne profits 
on that basis by his order dated 2nd November, 1950. O. S. A. No. 133 of 1950- 
is by Chittibabu against the order. The mair ground of appeal is that he is not 
liable in mesne profits as he must be deemed to be a tenant. 


f Sanjeevi filed an execution petition, E. P. No. 34 of 1950 for delivery of pos-- 
session. Chittibabu raised the objection that notwithstanding the decree he was- 
not liable to be evicted because of the provisions of 5. 7 (1) of the Madras Buildings- 
(Lease and Kent Control) Act of 1949. The Master before whom the execution. 
petition came on for hearing first, upheld Chittibabu's contention and dismissed. 
the execution petition. .On appeal to the Judge in Chambers, Krishnaswami 
Nayudu, J., confirmed: the’ order of the Master and held that execution could not 
issue as Chittibabu must:be deemed to be a tenant entitled to the protection of the- 
Act. O.S. A. No. 70 of 1950 is by Sanjeevi against this order. 


Tt will be seen that the question which has to be decided before these two appeals- 
can be disposed of is whether the provisions of the Madras Buildings (Lease and 
‘Rent Control) Act of 1949 apply to this case. In that Act “ tenant " is defined as 
any person by whom or on whose account rent is payable for a building and includes. 
a person continuing in-possession after the termination of the tenancy'in his fevour.. 
We are not concerned with the rest-of the definition. Section 7 (1) runs as follows: 


“A tenant in possession of a building shall not be evicted therefrom, whether in execution of a: 
decree or otherwise and whether before or after the termination of the tenancy, except in accordance- 
with the provisions of this section : . ; i 

* a ka =~ - ~ 
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Provided that nothing contained in this. section shall apply to a tenant whose landlord is the 
Provincial Government : 


Provided further that where the tenant denies the title of the landlord or claims right of 
permanent tenancy, the Controller shall decide whether “he denial or claim is bona fide and if he 
records a finding to that effect, the landlord shall be entitled to sve for eviction of the tenant in a civil 
Court and the Court may pass a decree for eviction on any of tke grounds mentioned in this section 
notwithstanding that the Court finds that such denial does rot involve forfeiture of the lease or that the 
claim is unfounded.” i ' d 


The contention où behalf of Chittibabu is that he came into possession of the 
buflding as a tenant under the lease executed by Mohanasundara in his favour on, 
‘15th April, 1944, and that though that lease expired in 1947 he must be deemed 
to be holding over as a tenant, since his claim under the agreement to sell in his 
favour had been negatived by Court. On the cther hand, Mr. Srinivasachari for 
Sanjeevi contended that though he might have come into possession as a tenant 
he subsequently set up title in himself as owner and deaied his title to the property. 
On account of this disclaimer of his status as a tenant ae could not after his failure 
in the suit be permitted to fall back upon his original position. According to 
learned counsel a person who has denied that tha: he was a tenant could not, after 
such denial, be treated as a tenant within the meaning of the Act. : 


Undoubtedly Chittibabu denied the title of Sanjeévi who must be deemed 
to have succeeded to all the rights of Mohanasundara as landlord. The effect of 
a denial of title under the general law is set out in section r11 of the Transfer of 
. Property Act: ; 

** A lease of immoveable property determines, 

(g) by forfeiture, that is to say e.e e ee e ew eee - 

(2) in case the lessee renounces his character as such br setting up a title in a third person or by 
claiming title in himself, . . . . . . . and . . .. . . the lessor or. his transferee 

_gives notice in writing to the lessee of his intention to determine th lease." £ ; 
-On behalf of Sanjeevi his advocate did give such notice to Chittibabu through his 
:advocate (Ex. P-16). It was definitely stated in this notice that as Chittibabu had 
set up title in himself and had renounced his characcer as tenant Sanjeevi was giving 
notice of his intention to determine the lease under the provisions of section 111 (g) 
of the Transfer of Property Act. So it may be taken as established that under the 
general law the tenancy in favour of Chittibabu kad been duly terminated. But 
the definition of “ tenant " in the Rent Control Act expressly includes a person 

continuing in possession after the termination of the tenzncy in his favour. Chitti- 
babu would certainly be such a person. In acccrdance with the finding of the 
trial Court which has since been affirmed by us, Ch-ttiba>u did not have title to the 

property at any time. He must therefore be deemed tc have continued all along 
in possession as a tenant. He would be a tenant hclding over. Under the general 
law.a tenant holding over is deemed to be governed. by the same terms as the terms. 

of the tenancy under which he came into occupation. One of such terms would 
be the payment of monthly rent of Rs. 25. We therefore hold that Chittibabu Was. 

a tenant within the meaning of section 2 (4) of the Rent Control Act, as a person 
by whom rent was payable and as a person con-inuing in possession after the 

termination of the tenancy in his favour. . : 


Section 7 (1) expressly provides that a tenant in possession of a building shall 
“not be evicted. therefrom, whether befóre' or after the termination of the tenancy, 
whether in execution of a decree or otherwise, except in accordance with the provi- 
sions of that section. This provision is a complete a3swer to the execution petition 
filed by Sanjeevi for eviction. In this view it is not necessary to consider the effect. 
of the proviso because the procedure indicatedsin the proviso has not been followed 
in this case. That proviso contemplates first a petition before the Rent Controller 
"himself for eviction and: a denial of title in such proceeding. If the Controller. 
decides that the denial of title is bonafide and records a finding to that effect, then 
the landlord will be entitled to sue for eviction of the tenaat in a civil Court. But: 
even here the.decree for-eviction can only be-passed on-any ofthe grounds mentioned 
in section 7. Though the provisó in terms will not have arfy application to the 
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"facts of this ĉase; the sa of the proviso supports the view which we have alr eady 
taken as regards the status of Chittibabu as a tenant under the Act, , The effect 
"of thé proviso is that even ifa civil Court finds that the claim of thé tenant is not-well 
"founded the tenant cán be evicted only on any of the grounds mentioned in section 7. 

;In-other words; even when the. tenant has denied.the title of the landlord and his 
-denial- has. been found to'be, without foundation, he will be entitled to the benefits 
of section 7 (2); 


i 


We therefore hold that Chittibabu cannot þe evited ir in execution of the degree 
or possession obtained by Sánjeevi. We also hold that as Chittibabu must be 
‘deemed ‘to have continued to be in possession as a tenant he would be.liàble only 
for the rent fixed under the lease in his favour and would not be liable for mesne 
profi. Of course, this wonld not prevent the landlord or the tenant from approache 
ing the Rent Contr oller with an application to fix the fair rent. 


Mr: Srinivasachari for Sanjeevi raised a technical objection tliat the plea under 
ihe Rent Control Act should have been raised.in the suit.. It was in a manner 
yaised.i in the written statement, but was not.dealt with by the learned trial Judge. 
But as the entire case was at large before us in appeal wesee no pont in this objection. 


Iti is open now to us to deal with this plea in appeal. ate 


‘Another contention .was..raised on: behalf of Sanjeevi Naidi- which has no 
Sabalane whatever, namely;. that though Chittibabu might be.a,tenant within the 
definition in the Rent Control Act, still there is nothing to preclude the Court.from 
decreeing mesne profits. We axe unable to follow this contention... -We haye-held 
‘Chittibabu to be a tenant because in our opinion he is liable to pay “the.rent as fixed 
under the lease deed in his favour. "If that’ bé so, haw could he at tlie: Same time 
-be made liable for a higher or different amiount? The entire schemé- of the 
"Rent Gontrol Act proceeds on the liability of the’ tenant’ to pay. a ‘definite rent. 


. Mesne profits, on the other hand, should be ascertained from time to time. and may 


E Ww the result 0. S. A. No, 70 of 1950 must be dismissed: 0. s. A. NG 133 of 
i950 must be allowed and the decree, instead of directing Chittibabu to.pay mesne 
profits, should direct him to, pay rent at the rate, of Rs. 25 per month till the date of 
this Judgment. There will be no. ordér. as to costs in O. S. A. No. 70 of 1950. 
In O. S.A . No. 1 33 of 1950, the appellant will get his costs from: the respondent. 
“KS. ets (oi 7 OSA. No. 193 of 1950 allowed and O.S.A. No. . 


roe rap o a |. 70 of 1950 dismissed. 


E IN THE HIGH COURT OF JUDICATURE: AT ‘MADRAS. 


| PRESENT :—Mm: P. V. RAJAMANNAR, Chief Pn MR. .Josriog. "Vs NKATA- 


Qr ET 


v. M a greed 4 
The State of Madras, represented by the Collector of Bellary and p 
-others `. $$; Respondents. 


Land Acquisition Act (I of 1894)--Aeguisition of Land for PEN UN shame Voli Pati purpose—: 
Test Constitution f. India (1950), Articles 19 () (f ) ahd 31 (2)—Scope. 


M The power of the State to acquite property compulsorily is a power to acquire it t only for a public 
purpose. The expression teh the purpose °% is not capable of a precise definition and has not a aie 


Belega! Cdak and another Be, ate. l0 ANT 'Patitionzis* 
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The fact that initially only one individual stands to benefit >y the >roposed channel would not make 
the acquisition any the less an acquisition for a public purpose. 


Thambiran Padayachi v. The State of Madras, (1952) 2 KLL.T. 298, followed. 


4 Petition under Article 226 of the Constitution of India praying that in the- 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records relating to award No. 3 of 1951. 
R.O.C. No. 4234 of 1951 dated roth July, 1952, on che file of the Sub-Collector: 
(Laid Acquisition Officer), Hospet, Bellary District and quash the same.: 


M. S. Ramachandra Rao for Petitioners, 


The Advocate-General (V. K. T hiruzenkatacgari) for the Government Pleader 
(P. Satyanarayana Raju) and D. R. Krishna ‘Rao for Fespondents. 


The Judgment of the Court was delivered by 


The Chief Justice.—The two petitioners in this petition are the joint TTE 
of S. No. 406 in the village of Kamalapuram, Fospe: taluk, Bellary district. The- 
said plot of land and other plots covered by S. Ivo. 4c5, etc., belonging to the peti- 
tioners are being irrigated by water taken from sluice No. 68 i in the Government 
Roya Channel through a main distributory channel which runs over some of the. 
lands belonging to the petitioners as well as on soramboke lands. The third res- 
pondent i is the pattadar of S. No, 404 lying to the north of S. No. 406. Though. 
it is registered as dry, it can be cultivated with wet craps if there is adequate water 
supply. After obtaining reports from the Revenue Officers the Collector sanctioned 
a proposal for the acquisition of a portion of S. No. 406 belonging to the petitioners - 
for excavating a field distributory charinel to irrigate 5. No. 404 belonging to the’ 
third respondent, provided the cost of the acquisition was met by the third res- 
pondent. Accordingly a notification under séction 4 (1) of the Land Acquisition 
Act was published in the Fort St: George Gazette Œ the 31st January; 1951, wherein 
it was stated that an-extent of 6 cents in S. No. 40 was needed for a public purpose, : 
to wit, for excavating a field distributory channe to irzigate S. No. 404 from sluice . 
No. 68 of the Roya Channel. After due enquiry under section 5 (a) of the Act a 
notification under section 6 was published on the 24th April 1951. "The petitioners: 
challenge the validity of this acquisition on the ground that the purpose of the 
acquisition being.solely for the benefit of a singls individual, namely, the third 
respondent, cannot be said to be a public purpGe. It must now be taken as well | 
established that the power of the State to acquire property compulsorily is a power 
to acquire it only for a public purpose. Public purpzse is a content of the power- 
itself. Mahajan, J., in the recent Supreme Cour: dec:sion, State of Bihar v. Kamesh- 
war Singh! observed thus : 

* Public purpose is an essential ingredient in the very defirition of the expression “eminent 
domain ’ as given by Nichols and other constitutional writers . . . The exercise of the power 
to acquire compulsorily is conditional on the existence of 2 public purpose 2. « . Jurisdiction 
to acquire private property by legislation can only be exercisec for a public purpose. It may be 
the purpose of the Union or the purpose of the State or any other public purpose. Private property 
cannot be acquired for a private purpose.” 

The only question, therefore, is whether the parpose of the impugned acquisition 
can be said to be a public purpose. There is ro deEnition of ‘ public purpose’ 
either in the Constitution or any other relevan: statte. Indeed, as pointed out 
by the Supreme Court, the expression “ public purpose” is not capable ofa precise: 
definition and has not a rigid meaning. DT 

“ The definition of the expression is elastic and takes itecolou-from the statute in which it occurs,. 
ES PE varying- with the time and state of society ard its zeeds." (State of Bihar y. anta 

Ing - 
"Mr. M..S, Ramachandra Rao, esie counsél for ie petitioners, corteaded that. 
whatever test be applied it could never be said that when the purpose is ostensibly 
only to benefit one particular individual, it is a public purpose. In support of his. 
contention he relied on two decisions of. the Su»reme Court of the United. States. 


S 1. (1952) $.CJ. 354 : 65 L.W. 527. $ Hae RT A 
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In Missouri Pacific Ry. Co. v. Nebraska Ex rel, Board of Transportation1, the validity of 
an order of the Nebraska State Board of Transportation requiring a railroad com- 
pany to surrender a part of its land to private persons for the purpose of building 
and maintaining their elevator upon it was questioned. The Court held that it was 
illegal as it would result in the taking of private praperty of a person without his 
consent for the private use of another. The principle of the decision is to be found 
in the following passage : " : 


“ This Court, confining itself to what is necessary for the decision of the case before it, is unani- 
mously of opinion that the order in question so far as it required the railroad corporation to surren- 
der a part of its land to the petitioners, for the purpose of building and maintaining their elevator 
upon it, was in essence and effect, a taking of private property ofrailroad corporation, for the private 
use of the petitioners. The taking by a State of the private property of one person or corporation, 
without the owner's consent, for the private use of another, is not due process of law, and is a viola- 
tion of the rath Article of Amendment of the Constitution of the United States.” 

It is important to notice that the order in question in that case was not and was not, _ 
claimed to be a taking of private property for a public use under the right of eminent 
domain. The decision therefore is not of much assistance to us. 


. In Chicago St. Paul Minnzapolis and Omaha Ry. Co. v. Holmberg?, also there was no 
question of the State's exercise of its powers of eminent domain. A State tailroad 
commission had, by an order, required, the construction at the expense of a railroad 
company and the landowner of an underpass connecting the farm lands on both 
sides of the railroad tracks solely for the convenience and benefit of the landowner in 
the use of his own property. The Supreme Court held that it was invalid as taking 
property without due process of law. 


. Learned counsel also referred us to the following passages from Willis book on 
‘Constitutional law : 7 


“ According to the newer viewpoint there is a public use if the thing taken is useful to the public 
- + + . . Under this rule it is not necessary for the benefit to be for the whole community, but, 
it must be for a considerable number. The fact that benefit also inures to a private individual is 
no objection.” | : 


After referring to instances where it had been held that there was sufficient public 
use, the learned text writer goes on to say : 

“In these cases there is not necessarily a general use by the public, but there is a general benefit 
to the public. Private enterprises are thus allowed to exercise thesovereign power of eminent.domain, 
not because they are taking the property for their own use, but because in taking the property for 
their use they are benefiting the public. Of course, where the taking will benefit a private person 
alone, there is not a public use even in this newer sense.” x 

The learned Advocate-General who appeared for the State invited our atten- 
tion to two other decisions of the Supreme Court of the United States. The first’ 
one is Fallbrok Irrigation District v. Bradley?. In this case an Act of California which 
provided for the acquisition of land whenever 50 landowners or a majority of them 
in a particular locality required it for construction of a water course was upheld as 
valid, though it was attacked on the ground that as the acquisition would only. 
benefit particular landowners who get water from the channel and the public as such’ 
were not benefited there was no public user. The Court observed : > 

WF “ To irrigate and thus to bring into possible cultivation these large masses of otherwise worthless 
Jands would seem to be a public purpose and a matter of public interest, not confined to the land- 
‘owners or even to any one section of this State. The fact that the use of the water is limited to the 
landowners is not therefore a fatal objection to this legislation. It is not essential that the entire 
community, or even any considerable portion thereof, should directly enjoy or participate in an im- 
provement in order to constitute a public use." : . | 

In Clark v. Mash4, it was held that a statute of Utah under which an individual 
landowner could condemn a right of way across his neighbour's land for the enlarge- 
ment of an irrigation ditch therein in order to enable him to obtain water from a 
stream in which he had an interest to irrigate his land which otherwise would remain 
absolutely valueless was valid. It is interesting to notice the reasoning of the 
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Court in arriving at its decision. Peckham, J., who delivered the opinion -of the 

‘Court emphasised the fact that the validity of a statute permitting acquisition 

by an individual for the purpose of obtaining wader fcr his land may depend upon 

a number of considerations relating to the situation of zhe State and its possibilities 
' for land irrigation, and he observed : 


* But we do not desire to be understood by this decisior- as aparoving of the broad proposition. . 
. . . that private property may be taken in all cases where “ne taking may promote the public 
intefest and tend to develop the natural resources of the State. We simply say that in this parti- 
cular case, and upon the facts stated in the findings of the Court, and having reference to the condi- 
tions already stated, we are of opinion that the use is a pubic one, although the taking of the right of 
way is for the purpose simply of thereby obtaining the watar for an individual, where it is absolutely 
necessary to enable him to make any use whatever of his land, ard which will be valuable and fertile 
only if water can be obtained. Other landowners adjoinirz the cefendant in error, if any there are, 
might share in the use of the water by themselves taking the same proceedings to obtain it, and we do 
not think it necessary, in order to hold the use to be a public ore, that all should join in the same 
proceeding, or that a company should be formed to obtain -he wazer which the individual landowner 
i misa: then obtain his portion of from the company by payzng the agreed price, or the price fixed by 
H aw." 4 


The learned Advocate-General also cited to us passages from Nichols on 
Eminent Domain. The learned author attempts a definition of “ public use” 
"which is consistent with the weight of judicial aathority. It is as follows: ^ .- 


* It is a public use for which property may be taken Ey emizent domain, 


(1) To enable the United States or a State or one o^ its subdivisions or agencies to carry on its 
governmental functions, and to preserve the safety, health and comfort of the public whether or not 
the individual members of the public may make use of the propecty so taken, provided the taking is 
made by a public body ; 


- (2) To serve the public with some necessity or corvenience of life which is required by the 
public as such and which cannot be readily furnished without tke aid of some Governmental power, 
pire or not the taking is made by a public body, prov-ded tie public may enjoy such service as 
of right ; 

(3) In certain special and peculiar cases sanctioned by ancient customs or justified by the 
requirements of unusual local conditions, to enable individuals to cultivate their land or carry on 
‘business in a manner in which it could not otherwise be daone, if their success will indirectly enhance 
the public welfare, even if the taking is made by a private individual and the public has no right to 
service from him or enjóyment of the property taken." 


He points out that it is not the number of peopl= who will participate in or benefit 
by the use for which the property is sought to be taken that determines whether 
the use is‘or is not public and also that merely because the whole or part of the: 
expense is met by those benefited it should not be held that the use for which the 
property was taken was not public. | : i 


The following passage-in Rottschaefer om Constitutional Law summarises 
the effect of the decisions on this aspect of the law of eminent domain : 


** Tt is frequently sufficient if the use to which the pzivate condemnor is to put the property is 
one of widespread general public benefit not involving any right on the part of the general public 
itself to use the property. ‘The adoption of this general test has expanded the scope of valid public 
“ uses to include uses by private parties in purely private activities. The public benefit that has been 
relied upon to sustain such exercises of the power of emment domain has usually consisted in that 
derived from the development of a State's important natural sources rendered possible by such 
exercises of that power. It is on that basis that one priv=te person has been permitted to condemn 
land for the purpose of conveying water in ditches across-that Kznd in order to properly irrigate his 
own, and to condemn a right of way across another's lanc for ar aerial bucket line necessary for the 
working of the condemnor’s mine. "The same consideratians are frequently invoked in sustaining the 
condemnation of property required by drainage or irrigation dis—icts for the accomplishment of their 
objectives, and the condemnation of land and water rights © be used for developing power for general 
public distribution." g 

With this discussion of the material authorities cn the question, let us examine 
the nature of the present acquisition. In the first place the extent of land acquired 
will vest in the State itself and will not be traxsferred to any private person. As 
mentioned in_ the notifications under sections 4 and 6 the land will be used for 
excavating a field distributory channel. The acquisition will not have the effect 
of transferring the property of one person to another persoh. for his private use. 
‘What is acquired is acquired for the State. ` 
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‘The next question is, why: does’ the.State acquire it? It is here that a point 
is made of the fact that it is acquired for the private use of the third respondent. 
Prima facie this is so. But there are certain other facts which should also be borne 
in mind, before we judge the real purpose of the acquisition. 

It is now well established that one of the most important functions of the State 
in India is to provide for the irrigation of lands capable of being cultivated with 
‘wet crops. With this.end in view the State is bound to maintain works of irrigation 
already existing and also to construct new works of irrigation and expand thee old 

works, ‘The State has both the right and is under a duty to regulate the distribution 

“of water in the interests of the public. The Government have the right to distri- 
bute the water from Government channels for the benefit of the public subject 
to the rights of landholders to continue to receive such supply as is sufficient fér 
‘their accustomed requirements (vide Krishna Aypan v. Venkatachalla Mudalit, Sankara- 
vadivelu Pillai v. Secretary of State for India in Council? and Sundararaja Aiyangar’s 
‘Land Tenures in the Madras Presidency, 2nd Edn., page 181). Any scheme under 
which the Government provide for the utilisation of the available water in Govern- 
ment sources of supply for the extension of cultivation will be a public purpose. 
The Government for this purpose has not only to construct and maintain the main 
sources of supply but also to provide for distribution of the water to the. various 
pieces of land which could be irrigated with the available water by means of dis- 
tributory channels. Such channels must necessarily be of two. kinds, namely, 
the major distributory channels and the smaller distributory channels which 
ultimately lead the water to the several fields. All these together constitute a net 

“work of water supply for irrigation. An acquisition for carrying out any part of 
this scheme will certainly be an acquisition for a public purpose, which is also 
a State purpose. In the present case it appears from the correspondence that 
passed between the Revenue officials before the acquisition was finally sanctioned 
that though immediately S. No. 404. alone would be benefited by the excavation 
of the small field channel in S. No. 406, in course of time the new channel would 
also serve to benefit other lands as well. Therefore the present acquisition must 
be held to be an ‘acquisition for a' public and State purpose, namely, extension. of 
‘irrigation. -- The fact that now only one individual stands to benefit by the channel 
proposed to be excavated on the site acquired would not -make the acquisition 
any the less an acquisition for a public purpose. It was observed by this Bench: 
in a recent case that: 

‘. “Itis not necessary that it (property) should be available to the public as such. It might be in 
favour of individuals provided they are benefited not as individuals but in furtherance of a scheme o 
public utility." (Thambiran Padayachi v. State of Madras?.) X ` 
The present acquisition wonld fall within the category indicated in that decision.. 

As no other point was pressed upon:us by learned counsel for, petitioners, the 
application ‘fails and is dismissed with costs. Advocate’s fee Rs. roo. 

s KS. pon eM Application dismissed. 
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[FULL BENCH.| 
IN THE HIGH COURT OF JUDICATUEE AT. MADRAS. 


.  PnzsENT:—Mm. P. V. RAJAMANNAR, Chief Jusixe, Mm, Justice CHANDRA 
REDDI AND Mm, JUSTICE VENKATARAMA ATYAR. 


Garimella Suryanarayana - .. Appellant” 
v. ; : 
Gada Venkataramana Rao i .. Respondent. 


Madras Agriculturists Relief Act (I V of 1938), section — I, introduced by Act XXIII of 1948 
—Scope-—Open | payments towards a promissory note—Settiement of accounts and execution of fresh promissory note 
Sor balance before 1st October, 1937-—Effect—Adjustments and apprabriaticas so made—Not liable to be re-opened. 
Infirpretation’ of statutes —Amendments —Construction —Matters thes can os taken into consideration. 


Where there has been in fact a settlement of accounts and a fresh document executed by the 
debtor, that must necessarily have the effect of discharging the interest on the one hand and of 
appropriating the payment on the other. Such a transactica is cutside Explanation I to Section 8 
of Madras Act IV of 1938. Appropriations made by a debtar as part of a settlement are not liable 
to be reopened under Explanation I to section 8. (Case-law disczssed). $ 


To arrive at the real meaning of a statute it is necessary to consider (1) what was the law before 
the Act was passed, (2) what was the mischief or-defect fo which the law had not provided, (3) 
what remedy Parliament has appointed and (4) the reason 5f the remedy. 
Appeal under Clause 15 of the Letters Paten- aga-nst the judgment and order 
. of Panchapakesa Aiyar, J., dated 11th March, 1945 in A. A. A. O. No. 150 ‘of 1947, 
preferred to the High Gourt against the order of the District Court, East Godavari 
at Rajahmundry, dated 16th December, 1946, in A S. No. 110 of 1944 (O.P. 
No. 23 of 1943, Sub-Court, Rajahmundry. 


C. Rama Rao for Appellant. 


U. Sethumadhava Rao and N. Ramamohan Rao for Respondent. 
The Order of Reference to the Full Bench by Rajamannar, C.J., and Venkata- 
rama Aiyar, J., dated 28th February, 1952 was deivered by 


The Chief Justice.—The question raised in the appeal is of considerable i impor- 
tance and relates to the construction of explanaticn (1) to section 8 of Madras. Act 
IV of 1938 recently introduced by Act XXIII cf 1948. Our attention has been. 
drawn to an unreported decision of a Division Bench m O. S. A. No. 17 of 1948, 
in which the learned Judges took the view that this Explanation would not affect 
adjustments and settlements. already made between creditor and debtor. This 
decision has since been followed by a learned Judge sitting single in 8. A. No. 2115 
of 1947 and by another Division Bench in C. M. A. No. 180 of 1950. We are 
inclined to think that the learned Judges who dec ded 'O.S. A. No. 17 of 1948 have 
not attached sufficient importance to the word “ expressly " which occurs in the 
Explanation in arriving at their conclusion. In the appeal now before us Panchapa- 
kesa Aiyar, J., has taken a contrary,view. We think it desirable that there should 
be an authoritative ruling as to the interpretaton C this new provision. The 
appeal will be posted before a Full Bench of three Judges. 


Pursuant to the aforesaid Order, this appeal coming on for hearing, the Judg- 
-ment of the Court was delivered by 


Venkatarama Aiyar, J.—This appeal has been referred for the decision of a Full 
Bench as it raises a question of considerable in-portance on the construction of 
Explanation (1) to section 8 of the Madras Agricultucists Relief Act; IV of 1938, 
on which there is a conflict of judicial-opinion. The facts.are that on rath November; 
1921, the respondent borrowed a sum of Rs. 2000 from one Lakshminarayana 
“Sastri, and executed a promissory note therefor Ex. D-1). Nine payments were 
‘made towards this promissory note and endorsec thereon. We are concerned iñ 
this appeal with five of them. The endorsements relating to them have been marked 
as Exs. D-1 (e) to D-1 { j) and they state that th= payments were miade ““ towards 
principal and interest.” On Tih July, 1929, tre wasa ‘settlement of accounts 

*Letters Patent Appeal ‘No. 66 of 1949. He “1gth November, 1952. 
34 : 
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and after giving credit for the payments made, the balance found due was Rs. 1,658 
and for this amount a fresh promissory note Ex. D-2 was executed. The appellant 
is an endorsee of this promissory note. The respondent filed O. P. No. 23 of 1943 
on the file of the Sub-Court, Rajahmundry, for declaring the amount payable 
under the promissory note after scaling tlie debt under the provisions of the Act. 
Several contentions were raised, but only one of them is now material and that is as 
to how the five payments under Exs. D-1 (e) to D-1 ( j) should be dealt with. The 
respondent claimed that being open payments they were liable to be appropreated 
towards the principal, while the appellant contended that those payments had 
"beer | appropriated towards. interest at the settlement which resulted in the 
execution of the promissory note Ex. D-2 and that that appropriation could not be 
re-opened. The Courts below held that though the payments under Exs. D-1 {e) 
to D-1 (j) were open payments at the time when they were made, the debtor had 
. appropriated them towards interest at the time of Ex. D-2, and that such appro- 
priation could not be re-opened.. Against that decision the respondent preferred 
C. M. S. A. No. 150 of 1947 on the file of this Court and while that was pending, 
Explanation (1) to section 8 of the Act.came to be enacted by the Madras Act 
XXIII of 1948. That Explanation is as follows : : 
| ** In determining the amount repayable by a debtor under this section every payment made by 
him shall be credited towards the principal, unless he has expressly stated in writing that such pay- 
ment shall be in reduction of interest." 

Panchapakesa Aiyar, J., who heard the appeal held that the payments in 
question should be appropriated towards the principal, as the settlement of accounts 
and the execution of the promissory note did not amount to an express statement 
by the debtor that they should be appropriated towards interest as required by 
the new Explanation. Against this Judgment, the creditor has preferred this 
appeal under the Letters Patent. The point for decision in this appeal is whether 
on a true construction of the Explanation, appropriations made by the debtor as 
part of a settlement could be reopened and the payments reappropriated towards 
the principal. . 
i In an old English case known ‘as Heydows caset, Lord Coke observed that to 
arrive at the real meaning of a Statute it was necessary to consider : ; 

“ (1) what was the law before the Act was passed ; (z) what was the mischief or defect for 


which the law had not provided ;- (3) what remedy Parliament has appointed ; and (4) the reason 
of the remedy.” . i 


In Mayfair Property Co., In re, Bartlett v. Mayfair Property Co.?, Lindley, 

M.R., stated : | 
** In order properly to interpret.any statute it is as necessary now, as it was when Lord Coke 

reported Heydon's case!, to consider how the law stood when tbe statute to be construed was passed, 
what the mischief was for which the old law did not provide, and the remedy provided by the 
statute to cure that mischief.” ý : i 
Following these principles, it is necessary to consider what changes were effected 
in the general law relating to appropriation of payments by a debtor, by the Madras 
Agriculturists Relief Act (IV of 1938) ; what led to the further amendment in 
. -1048 ; and what its precise effect is. ` > - V. 

The principles governing appropriation of payments made by a debtor are 
under the general law well settled. When a debtor makes a payment, he has 
'a right to have it appropriated in such manner as he decides and if the creditor 
accepts the payment, he is bound to make the- appropriation in accordance with 
the directions of the debtor. This is what is. known in England as the rule in 
.Glayton's case?, and it is embodied in section 59 of the Contract Act. But when the 
.debtor has not himself made any appropriation, that right devolves on the creditor 
who can exercise it at any time (vide Cory Bros. and Co. v. Owners of the Turkish. 
Steamship “ Mecca,” 4), and even at-the time of the:trial. (Vide Seymore v. Pickett”) 
"That is, section 60 of the Contract Act. It is only when there is no appropriation 
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either by the debtor or the creditor that the Court appropriates the payments as 
provided in section 61, of the Contract Act. "That was the law in force at the time 
when the Madras Agriculturists Relief Act (IV of 1933) was enacted. That Act 
introduced a substantial change in the right of a creditcr to make an appropriation 
under section 60 of the Contract Act, if there had been-no appropriation by the 
debtor. Section 8 (1) of the Act provides that all irteresz outstanding on rst October 
1937, shall be deemed to have been discharged. O2 this. the question arose whether 
payments which had remained unappropriated either by the debtor under section 59 
or by the creditor under-section 60 prior to rst October, 1937, could thereafter be 
appropriated by the creditor towards interest. Eut fcr the Act, they could have 
been. But it was held that as on 1st October, 1937, all arrears of interest stood 
discharged, it was not open to the creditor thereafer tc exercise his right of appro- 
priation and that all such payments should be apgprop-iated only to the principal. 
‘Vide Duraiswami Aiangar v. Raghavachariar!. Jt was further held that payments 
made generally towards the debt or “towards prircipal and interest" were 
open payments and were liable on the above prirciple to be appropriated towards 
the principal after 1st October, 1937. Vide Veezraju v. Rayanim Dora Garu? and 
Venkateswarlu:v. Narayanaraju®. These authorities were understood as settling the 


law on the subject and had been uniformly follow2d, uatil we come to the decision ' 


in Duraiswami Mudaliar v. Md. Amiruddin*. There a sum of Rs. 5400 was paid 
“in part payment of a decree debt in C.S. No. Foo of 1930” and it was held by 
Gentle, C.J., and by Bell, J., that the payment was lizble to be appropriated first 
towards the interest due under the decree and then tc the principal. The reason 
for the decision was thus stated by the Chief Justice : 

“The principle of law which always has been observed and r=cognised is that when a payment 
is made in respect of principal and interest, there is an inference that the payment is ordinarily first 
allocated towards interest and thereafter any balance in respect œ principal. That was recognised 
in the decisions under the Madras Agriculturists Relief Act, 1978, in Ramaswami Ayyar v. Ramayya 
Sastrigal®, and in Venkateswara Iyer v. Ramaswami Iyer*. In mz view, the recognised and acknowledged 
principle regarding the utilisation of a payment which is made in respect of principal and interest 
has in no way been interfered with by any provision in the Madra: Agriculturists Relief Act, 1938.” 


In the two decisions referred to in the judgment, there had in fact been appropriation 
of the payments before the Act came into force. The larger principle laid down 
in this decision was that when there was no specific appropriation by either the 
debtor or the creditor, an inference of approprietion would arise in law and that 
therefore the payments could not be re-apprcpriated towards principal under 
section 8 (1) of the Act. This of course was a reversa_ of the long course of autho- 
rities which had held that unless there was specific appropriation, the payments 
should be held to be open and that such paymen-s shculd be appropriated towards 
principal as by the operation of séction 8 (1) there would be no interest outstanding. 
The legislature then intervened and enacted Explanation I to section 8 by the 
Amendment Act (XXIII of 1948). The substence of that Explanation is that 
payments made by a debtor could be appropriated towards interest only if he 
had stated expressly in writing that they should be so appropriated. The object 
.of the amendment was to take away the right of th= creditor to appropriate payments 
"towards interest unilaterally, as he would be ertitlec to under section 60 of the 
Contract Áct; to nullify the effect of the decision in Duraiswami Mudaliar v. Md. 
Amiruddin*, and to give legislative recognition to a principle which prior thereto 
< rested on a course of judicial decisions. Thus fer, th» scope of the Explanation is 
clear and intelligible. ; ` 


The question now is, does it extend further and have the effect of annulling 
appropriations made, not by the creditor. unilaterally, but by the debtor himself 
as part of a settlement. Before the amendment, -t hac been held in a series of cases 
that where accounts between the parties had been settled and a fresh document 
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executed there was ‘appropriation by the debtor and that such appropriation, 
could not be re-opened under. the provisions of Act IV of 1938. In Venkayamma v. 
Ramakotayya!, the debtor executed a promissory note on 23rd August, 1931, for 
Rs. 259-9-6. Towards this note he paid Rs. 150 on gth October, 1932, without 
expressly appropriating it either towards principal or interest. On 17th August, 
1934, there was a settlement of accounts under which after giving credit for Rs. 150: 
‘with counter-interest the balance was struck at Rs. 162-10-0, and for ‘that a pro-- 
missory note was executed on 17th August, 1934. One of the questions raised, was. 
whether the payment of Rs. 150 on gth | October, 1952, which was an open payment, 
when made should under the'Act be appropriated towards the principal, It was 
held by Wadsworth and Patanjali Sastri, JJ., that there was an appropriation of 
the payment by the debtor on 17th August, 1934, and that it could not be re-opened. 
In Vemareddi Rangareddi v. Venkataswami?, there was a mortgage in January, 1922 
towards which two payments had been made on 20th January, 1934, the accounts. 
were settled and a fresh mortgage was executed. In holding that the payments. 
made under the mortgage of 1922 could not be treated as open and aaa aot, 
the.court observed : 

“When these two payments were adjusted to the debt in order to calculate the amount for 
which the later document was executed it could no longer be contended that they were unappros 
priated.”* 

The point for decision i is whether by the Explanation the legislature intended to 
alter the law as laid down in these decisions. An examination of the scheme of 
‘section 8 does not support the contention that such alteration was intended. Sec-- 
tion 8 (1) enacts that “all interest outstanding ” on 1st October, 1937, shall be 
deemed to be discharged. These words pre-suppose that interest as such remains 
‘outstanding and payable. on that date and it is that outstanding interest that is: 
discharged by the operation of the statute. , If in fact there was no interest payable: 
on that-date, sectión 8 (1) would have no application. Likewise, when the Expla-- 
nation provides that the payments shall be credited towards principal, it pre-supposes 
*that those payments are still open and unappropriated. In other words, for the: 
Explanation to apply there must be on the one hand arrears of interest outstanding . 
ánd payable and on the other, payments, open and unappropriated and the Expla- 
hation provides how in that contingency the payments are to be appropriated. 
Where there has been in fact a settlement of accounts and a fresh document executed! 
by the debtor, that must necessarily have the effect of discharging the interest 
on the one hand and of appropriating the payment on.the other. Such a transaction. 
would therefore seem to be outside the Explanation. 


It is argued for the respondent that Ex. D-2 does not satisfy the gni 
of the Explanation inasmuch as it does not expressly appropriate the payments: 
towards interest and that it should therefore be disregarded and that if Ex. D-2: 
is disregarded, we are thrown back on the original payments which, being open 
payments, should be appropriated towards.principal. Ex. D-1 is for Rs. 2000: 
and after giving credit for the payments made towards it, the balance struck is 
Rs. 1658 and that is the principal under Ex. D-2. As the amount under Ex. D-2 
' is less than the principal of Ex. D-1, the whole of it must represent the balance of +. 
principal due under Ex. D-r and that means that the payments had been appro- 
priated in.discharge of the entire interest. due on Ex. D-1, and also a part of the 
principal: Clearly, therefore, there , is appropriation towards interest. Vide- 
Venkayamma v. Ramakotayyat. ‘The contention of the. respondent is that:the Expla-- 
nation requires something more than a writing signed by the debtor from which an 
Appropriation could be inferred, that the document should expressly state that the- 
payments were to be: appropriated towards interest and the appropriation involved 
in Ex. D-2 is not saved by the Explanation. But, as:already mentioned, the Expla- 
nation contemplates a'stage when there are open payments, remaining to'be appro- 
priated and appropriations being made in the process- of scaling the debt in accord- 
ance with.the provisions of: the Act.. But where the.payments did not exist. as 
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payments on 1st October, 1937, but had become: merged in a settlement entered 


"into prior thereto, the Explanation would be ina»pliczble. ' pnm 
This question has also been considered in a numbe- of cases which have come 
“up before this Court subsequent to the decision »f.Pzachapakesa:Aiyar, J., now 
"under appeal. In O. S. A. No. 17 of 1948, Horvill azd Raghava Rao, JJ., held 
that the true scope of Explanation I was only to rullify the decision in Duraiswami 
` Mudaliar v. Md. Amiruddin!, and that it had not =he effect of overruling the line 
of .aythorities which had held that settlement male by parties involving appro- 
‘priation of. payments could not be re-opened. This decision was followed. by 
Govinda Menon and Ramaswami, JJ., in C.M.A. Mo. 185 of 1950and by Subba, Rao, 
J+ in S. A. No. 2115 of 1947. We agree with the -iews =xpressed in these decisions 
amd do not find sufficient reason for upsetting tEe co-struction which had been 
‘put upon the Explanation in a long course of decisions. We are accordingly of 
‘opinion that appropriations made by a debtor as part of a settlement are not liable 
‘to be re-opened under Explanation I to section 8. 


In the result, this appeal is allowed and the decr=e of the Courts below are 
‘restored with costs throughout; : : j i 


K.S. 7 i — ` ; Appeal ‘allowed. 
- .IN THE:HIGH COURT OF JUDICATURS AT" MADRAS. '- 


Present — MR. Justice Krisunasvami NAYUDU. | 

‘Syed Unnisa | 0O | .., Appellani* 

-Rahimuthunnissa and others ; eol .. Respondents. 
Practice--Appeal-—Law aménded by statute subsequent to suit—Duty of Court io apply—Muslim Personal 

Law (Shariat) Act (XXVI of 1937)— Amendment by Madras AcE (XVI of 1949)—Applicability to pênding 

eppeals. . pe A ; MA qM ME MIS 
The High Court in appeal has not only power but a dcty-to-zpply the law as-it stands bn the 

date of the hearing of the appeal. But it must be noted thatin ap-lying the law so as to govern the 


` rights of the parties that which was not lawon thé date of tke inscition of the suit but became law 
:Subsequently; Courts must take care not to disturb settled or completed transactions which certainly 
cannot be reopened by reason of a change in the law. ‘ ` | TAM 
"5, The provisions of the Muslim Personal Law (Shariat) Act “KANTI of 1937) as amended by Madras 
Act (XVII of 1949) abrogating custom was held to apply in me insnt case in pending appeal: 
us : eg 
Appeal against the decree of the Court of the Subcrdinate Judge, Chingleput 
dn A. S. No. 13 of 1945 preferred against the de-reé'af the Court of the District 


Munsiff, Poonamallee, in O. S. No. 439 of 1941 7 E 
^, B. Pocket for Appellant. . q^ . ; E V aei othe, 
S. Azizuddin and R, P. M, Ghani (Court-guar-lian) for Respondents.” mE 
The Court delivered the following 4 T aoe ts 
JupcmEnT.—This second appeal mainly, raises the question of the scope and 
applicability of the Muslim Personal Law (Shariat) App.-cation Act, (Act Nó. XXVI 
‘of 1937.) The plaintiffs claiming to be the daugh:er and widow of one Fakruddin 
instituted the suit for a declaration that they are enticed to enjoy the properties 


D 


mentioned in the plaint, manage the durgah, perfrm ‘he Urs festival and receive 
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-when arrangements were made for the celebration of the Urs festival there was 
“objection by the defendants and therefore they sued for the declaration and injunc- 
tion. Defendants denied the allegations as to the plaintiffs taking part in the Urs 
celebrations in 1926 and it was contended that the properties having been-endowed 
as inams for the purpose of the maintenance of the-suit durgah and rendering of 
“religious services, the surplus income after meeting all the expenses was to be taken 
by the office-holder, and that.the terms of the grant and immemorial custom 
‘governing institutions of this kind and the rules ‘of Mohammadan Law governing 
‘the parties prohibited the plaintiffs who are female members taking part or partici- 
‘pating in the management of such institutions and enjoying the perquisites of the 
-office. Both the Courts below-have found against the plaintiffs on the question of 
the custom pleaded and rejected their claim. 


: A great volume of evidence has been adduced in proof of the custom sich 
has-been elaborately dealt with by the trial Cour: and considered with approval 
by the learned Subordinate Judge who held that it has been established by unim- 
peachable evidence that the custom pleaded by the defendants was true. I am not 
«persuaded to hold a different view other dn that taken by the Courts below as 
regards the existence of the custom pleaded. Long course of events for nearly over 
a century and oral and documentary evidence have, i in my view, established the 
‘essential attributes of a legally binding custom. But for the custom, it is not suggested 
that the Muslim Personal Law (Shariat) would debar the female members from 
taking part in the management of such institutions. 


During the hearing of the appeal the attention of the learned Subordinate 
Judge was drawn to a piece of legislation which became law relating to Succession 
and Inheritance governing Muslims (viz.,) the Muslim Personal Law (Shariat) 
Act (XXVI of 1937). The learned Subordinate Judge disposed of-the question 
-by observing that the Act cannot apply to.the present case as the suit was instituted 
prior tò the Act taking: effect. . The appeal was disposed of on thé 29th-June, 1946, 
and by that time, Act XXVI of 1937 Bad not been amended. Section 2 of the 
'  wnamended ‘Act is as follows: < 

. * Notwithstanding any customs or usage to the contrary; in all questions (save questions zelating 
“to agricultural land) regarding’ intestate succession special. property of females, including personal 
“property inherited or obtained under contract'or gift or any ather provision of personal law, marriage, 

dissolution of marriage, including talaq, ila, zihar, lian, khula and mubaraat, maintenance, dower, 
-guardianship, gifts; trusts and trust properties, and walks (other than charities and charitable insti- 
tutions and: charitable. and religious endowments) and the rule df decision in cases where te parties 
are Muslims shall be the Muslim Personal Law (Shariat). " - 

This. section. was ‘amended by the Madras Act XVIII of 1949 add the seated 
section is as follows : 

* Notwithstanding any custom or usage to the contrary, in all questions Kaga kag intestate 
succession, special property of females, including personal property inherited or obtained under 
contract or gift or any other provision of personal law, marriage, dissolution of marriage, including 
talaq, ilah,” zihar, lian, khula and mubaraat, maintenance, dower, guardianship, gifts, trusts and 
trust properties and wakfs, the rule of decision in cases where ie parties are Muslims shall be the 
Muslim Personal Law (Shariat).” 

There is no doubt that if the Act is applicable to the parties custom will cease 
‘to have any force and their personal law being applicable the plaintiffs would be 
entitled to participate in the management and to enjoy the emoluments of the trust 
properties ‘and the prohibition of the female members taking part by reason of custom. 
ceasing to have any effect. Basheer Ahmed Sayeed, J., in Ayisumina v. Mayomooty 
' Ummaá!, in a case relating to the Moplah Muslims whose rights to property were 
governed by the. Marumakkatayam law and with reference to a contention that the 
Marumakkatayam Aliyasanthana Act governed the rights of the parties held that 
by reason of the repeal of section’ 16 of the Civil Courts Act by section 6 of Act 
XXVI of 1937 after 1937 thé customary rule of inheritance by survivorship which 
was till then applicable to Moplah Muslims cannot be made applicable by Courts‘ 
of law in this country and that all customs and usages contrary to the 





° “a. (1952) 2 M.L7J. 933 aS 


I] SYED UNNISA 2. RAHIMUTHUNNISSA (Krichnaswami Nayudu, j.). n 278 


‘Muslim Personal Law became inapplicable.as a rvle-of decision in cases where. the 
parties were Muslims and that all.customary law stcod abolished and that the 
Muslim Personal Law took its place in all matters enumerated in section 2 of Act 
XXVI of 1937 and it may be added as amended by the Madras Act XVII of 1949. 


“The question, however; that ` requirés to be considered is whether in ‘respect 
of pending actions where the rights to properties are of the nature that are the subject , 
matter of these proceedings the Muslim Personal Law | (=hariat) which is applicable 
also to trusts and trust properties and wakfs and other re-gious institutions by reason 
of the Amending Act, Madras Act XVII of 1949 could be made applicable so as to 
govern the rights of parties. It is urged on behal of tze respondents that the Act 
is not retrospective in its operation and unless there is any specific provision in the 
enactment the further amendment should be coastruzd only as prospective and 
not retrospective in effect. A passage from Maxwell's “ The Interpretation of 
Statutes" gth Edn., page 223, is quoted which is as follows : 

** Every statute, it has been said, which takes away or impas vested rights acquired under 
existing laws, or creates, a new obligation, or imposes a new duty c- attaches a new disability in res- 
pect of transactions or considerations already past, must be- presumed, out cf respect to the legis- 
lature, to be intended not to have a retrospective operation. Where vested rights are affected prima 
facie, it is not a question of procedure. eré is nothing intended +o alter. past rights which became 


ted before the new Act came into operation by reason of tz partizs acting upon ane being entitled 
to act upon the law as it stood before the new Act came into operation.” 


With reference to this enactment Mullah in his ** "Principles of Malionedan Law” 
(13th Edn.) at page 4 observes as follows : 

“The Act does not purport to disturb settled transaccions c- to dispossess persons who have 
lawfully obtained possession in the past, whether it would be appi-ed in cases which were pending 
at the commencement of the Act is doubtful. 

"Before considering whether by reason of a declaration and injunction granted i in 
favour of the appellants, plaintiffs, the vested rigats o7 the respondents would be 
, affected it will be necessary to consider what.the powerz of an appellate Court are 
under the Civil Procedure Code, and whether when a suit comes up for appeal and 
before it is finally determined it would not be opea to the appellate Court to take 
note of subsequent events not only with regard to the facts but also in regard to laws 
enacted and make them applicable to the facts coming vd before the Court before a 
final decision is given in appeal. In Attorney-General v. Birmingham, Tame, and Rea 
District Drainage Board’, it was held by the House of Lords that an appeal to the 
Court of appeal is by way of re-hearing, and the Court aay make such order as the 
Judge of first instance could have made if the cas» hac been heard by him at the 
date on which the appeal was heard. Lord Gore in his judgment after referring 
to the Judicature Acts and Rules stated that the hearing of an appeal from the 
judgment of a Judge is by way of re-hearing and -he Court has power to give any 
judgment and to make any order which ought to heve been made, and to make such 
further or other order as the Court may think fit (See Order 58, rules 1 and 4). 
The Court also has power to take evidence of metters which have occurred after 
the date of the decision from which the appeal is brought (see Order 58, rule 4.) 
It seems clear, therefore, that the Court of Appeal is entitled and ought to re-hear 
the case as at the time of hearing, and if any autho-ity w2re required for this propo- 
sition it is to be found in the case Quilter v. Mapleason?. Quilter v. Mapleason? is a 
case where a new enactment came into operatior afte-. the institution of the suit 
and the. appeal was filed and before it came up for hearmg in appeal. It was held 
that assuming the judgment of the Court below to have been correct according 
to the law as it then stood, the Court of appeal could grant to the tenant the relief 
to which he was entitled according to the law as it s:ood at the hearing of the appeal, 
since the general orders provide that appeals.shall 5e by way of rehearing, and give 
power to the Court of appeal not merely to make any order which ought to have 
been made by the Court below but to make such furtaer order as the case may 
require. Bowen, B J. 5 pbsenveds 
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| * The only remaining question is, whether the Court of Appeal can give relief where a judgment 
hasbeen’ obtained by thé landlord before the Act-came.into operation. I think we should be mis- 
reading the judicature rules if we. held that it could not when the landlord has not obtained possession. 
The rules were intended to enable,the Court of appeal to do complete justice. If the.law has been 
altered pending an appeal, it seems tó me to be pressing rules of procedure too far to say that thé Court 
of appeal cannot decide, according to the existing state of the-law.. „I think that such is not the true 
construction of the rules, for Order 58, rule 5 does not merely enable the court of appeal to make 
any order which ought to Have been made by the court below; but to make'such further'or other order 
as‘the- case may require”! -- © + "> . - ud 3o 
The provisions of séctions to7 and Order 41, rule 33, Civil Procédure Code, prac- 
tically incorporate" Order 58, rule 5, of the ‘Judicature rules which: wére relied 
‘on by the learned;Judges'in both the cases cited. Therefore it is not only per- 
3Xnissible but in, my view it is necessary in the interests of justice to apply to the 
case, the law as. it stands on the’, date when the matter comes up before Court 
whether in trial or in appeal and’ before the final determination of the case. With 
respect to Bowen, L.J., I agreé with the observations quoted above which correctly 
‘represent the attitude: which. Courts-should adopt in taking notice of-subsequent 
“changé of everits either of fact or ih law: . Gwyer; C.J., Sulaiman and Varadachariar, 
JJ: insShyamakant y.,Rambajan1 and _Viswanatlia Sastri, J., in Laekshmiammal v; 
Narayanaswami*,. adopt. and approve the, view.iteken by the Law .Lords in the 
<. Therefore it goes without saying that this Court in appeal has not only power 
‘puta duty to apply’the law as-it stands on. the date of the hearing of the appeal. 


' But it must be noted that in applying the law'so as to govern the rights ofthe parties 


` -which:was not law on.the date-of the . institution, of the suit but became Jaw subse- 


*quéfitly; ‘Courts: must"take- care: not- to: disturb settled or completed transactions 
which certainly cannot be re-opened by reason’ of-a change in the law. In the 
present tasep however; it is:for consideration. whether there were, any: such settled 


, “or completed transactions whereby ithe. rights of the plaintiffs have become extin- 
“guished or properties in:which they had a right have passed into the hands of third 


. -parties‘or are. not available for them to.manage.and enjoy. The first plaintiff, was 


“19 years-old.on:tlie date of-the: institution of:the suit and itis not in dispute. that 
‘both: the. plaintiffs are.the héirs:under.the pérsonal law they: being the daughter 
and the widow of Fakruddin.Sahibrand having become entitled in accordance 
with their respective shares, in thé-other properties excepting those to which by 
"virtue of custom they have’ been considered not to be entitled ‘to claim. the. right 
‘to manage the durgah, perform.the Urs festival and also to enjoy the surplus income 
“if any. ‘It cannot tbe: said! that. the defendants have acquired vested rights which 
éqüire'to be divested by reason: of: the application of the new enactment. Nor 
“could it also.:be said that'by reason of the new enactment any final. judgments or 
“settled transactions are sought toibe re-opened. : Plaintiffs as. heirs of the late Fakr- 
+yddin' Sahib who. died in 1922. have. become entitled to share in his; property.but in 
-respéct of a'particular-item which was. endowed far charity their right was only to 
“manage and to participate in the surplus income. The plaintiffs who. are female 
‘members by virtué of custom: were excluded ‘from the right to manage the dürgah 
‘and to ‘perform the Urs: festival: There is force in the argument of ‘Mr. Pocker 
‘Sahib, learned counsel forthe appellant that the.right to manage, came: to be vested 
-in the hands of the defendants.male members hot by virtue of custom but By virtue 
-of their being the sharers but'custom. deprived the plaintiffs of their rightful share to 
‘participation in the: management and to»their rightful share,in the surplus income 
“and 'since the new Act has abfogated any such icustom the plaintiffs could’ he governed 
ipy-the''Act.: . Moreover. would it be open.to the defendants to contest the claim of. 
-any female member who might: come forward.after the enactment of. the legislation 
“under which personal law is:held ‘to-override any custom and to deny such a; female 
“member ther right .to-manage. thé. charities: and participate in. the income. . The 
‘only ‘answer is there could:be: no such’ prohibition or disqualification of. the female 
members under the existing law. ` i 2o e ets cassis : 
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Jt will not be open to the defendants to plea the: they have acquired vested 
rights since the rights.of the female members would not depend -upon whatever 
rights the defendants might claim to have acquiced bat on the rights which they 
are entitled to under the new legislation. It must, hcwever, be noted that in the 
present case the first plaintiff was 19 years old oa the date of the suit. The suit 
having been instituted on 2nd April, 1937, in ne view, could it be said that her. 
rights have been taken away or have become vested in the defendants. Her claim 
sto establish such rights can be enforced within thre yezrs of her attaining majority 
and the suit. having been instituted within a year of her attaining majority the 
‘defendants cannot also raise any plea of limitatiom or prescription. This question 
as to limitation was neither raised nor considered by the lower appellate Court 
and there is no substance in the plea of limitatior. ; ; 


Under these circumstances I consider that the prov&ions of the Muslim Personal 
Law (Shariat) Act are applicable to the present cas- and that the plaintiffs are entitled 
to a decree.as prayed for. The appeal is allowed. "Tere will be no order as to 
costs. No leave. ‘ : 


K.S.. l Appeal allowed. 


_. IN THE HIGH COURT. OF JUDICATUEE AT MADRAS. 
(Appellate Jurisdiction.) 

‘PRESENT — MR. P. V. RAJAMANNAR, Chief Justice «Np Mr. Justice VENKATA- 
RAMA ÁYYAR. 
A. Ananthalakshmi Ammal and another . 

"ov. oc 3 A 
(Indian Trades and Investments, Ltd., and another .. .. Respondents. 

-Companies Act (VII of 1913)—Failure to hold the annual meetizg within the specified time after the 
dast preceding one for election of dtrectors—Directors due to retire deemed. o have vacated their office—Directors’ 
‘power. to co-opt— Conditions necessary for the exercise of. > De 

If in any calendar year an annual meeting is not held. unde an article of the company those 
«Hirectors who would have retired at the meeting had the seme bæn held will vacate office on the 
"last date of the year. T : 

In re Consolidated Nickel Mines, Ltd., (1914) 1 Ch. 883 ; Moris v. Kanssen, (1946) A.C. 4585 
‘Srinivasan v..Watrap Subramania Iyer, (1931) 01 M.L.J. 724; Buck2ay’s Companies Act (12th Edn., p. 
:882), followed. — A ss . 

. "There is nothing in the Companies Act or in the decided case: to support the position that the 
“power to co-opt directors comes to an end when once an anrual meeting is convened. . 

The power to co-opt directors by the Board of Directors ofa rompany could be exercised even 
"though the stréngth of the board has fallen below the minirium end even when there is only one 
«director capable of acting. The words ‘ the remaining dir=ctors should be read as including the 
«case of a‘remaining director. The fact that a person exercising that power does not constitute a 
„quorum is not really a relevant matter. . - MA 

In re Scottish Petroleum Company, (1883) 23 Ch.D. 412; : In re Bank of Syria, (1900) 2 Ch. 
272; Inre Sly Spink &? Co., (1911) 2 Ch. 430 5 Channel ColLzries 37usts, Ltd. v. Dover St. Margaret's 
„and Martin Mill Light Railway, (1914) 2 Cb. 505, followed. : . 

That the directors of a company are in.a fiduciary positicn in rdation to its shareholders cannot 
seriously be questioned. Ferguson v. Wilson, (1866) 2 Ch. Appea’s 77; G.E. Railway v. Turner, 

(1872) 8.Ch. App. 149, referred to. If a-co-option of a dir-ctor iznot made in the interests of the 
-shareholders but for other purposes it cannot stand. Wherz'no particular reason has been shown 
"why a co-option should have been made a few days prior tm an anual meeting convened for the 
purposes. of.election of directors and the circumstances unde which the co-option is made clearly 
vstamp it as miala fide such co-option cannot be valid and canaot stand. 2 

Appeal against the Judgment and Order of the Hon'bi: Mr. Justice Krishnaswami 
Nayudu, dated 14th November, 1951, and made in th= exercise.of the Ordinary 
‘Original Civil Jurisdiction of the High Court im App-ication No. 2813 of 1950. 


G. Vasantha Pai for Appellant in O.S.A. No. 125 of -351 and for Respondent in 


«O.S.A. No. 15 of 1952. M 
#0,S.A. Nos. 120 of 1951 and 15 of 1952. | °- 4th April, 1952, : 


; 35 


s+, Appellants* 


Be ag 
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. V. Radhakrishnayya and V. Sambamurthy for Respondent in O. S. A. No. 120 of 
1951.and for Appellant in O.S.A. No. 15 of 1952. ; 


The Court delivered the following 


Jopcment.—The question raised in these appeals is whether the co-option. of 
“K.N. Narayana Iyer and K.C. Chandy as directors in a company called the Amal- 
gamated Coffee Estates, Ltd., is valid. . This company was formed with the object 
‘ of carrying on business in coffee, tea, cardamom and other commodities and was 
- incorporated under the Indian Companies Act in 1944. The last annual meeti 


-. of the company was held on gist January, 1949. Article 55 of the Articles of the 


company provides that a general meeting shall be held within 18 months from the 
date of its incorporation and thereafter once at least in every calendar year at such 
time (not being more than 15 months after the holding of the last preceding general 
meeting), and place as the directors may decide. ` In accordance with this provision 
the last day for holding the annual meeting would be goth April, 1950, but no 
meeting was held either on or before that date. - Notices were issued by the manage- 
ment on 21st July, 1950, for an annual meeting to be held on 6th August, 1950. 
But this meeting, however, was cancelled on the ground that objections were taken 
to its legality. On 14th August, 1950, one of the shareholders, Mrs. A. Anantha- 
lakshmi Ammal filed an application under section 76 (3) of the Indian Companies 
Act, Application No. 2813 of 1950 for an order that the Court should call for a 
“general meeting, and in the affidavit filed in support of that application it was 
alleged that no general body meeting had been called after 31st January, 1949, 
that the directorate consisted of only three members, V. R. Veeramani, A. S. Padma- 
nabhan and B. V. Raman while Article 75 provided for a minimum of four directors: 
that the affairs of the company were being grossly mismanaged and that accordingly 
the Court should direct that a general body meeting should be convened for 
scrutinising the balance sheets, appointing auditors and electing “ new directors 
in the vacancies caused.” "There was, also a prayer that a Commissioner should 
be appointed to convene the meeting and act'as Chairman therefor. A similar 
application was filed by one of the debenture holders, Application No. 2813 of 1950: 
and therein Application No. 2826 of 1950 was made for an injunction restraining 
the management from co-opting any person as director. On 18th August, 1950, 
an interim injunction was issued. On 21st August, 1950; the management applied 
in Application No. 2954 of 1950 for cancelling the interim injunction and all the 
four applications were heard together by Krishnaswami Nayudu, J., who passed 
an order on 26th September, 1950, that the annual meeting be called on 29th 
October, 1950, for discussing the balance sheet and profit and loss account for 
“ election. of directors in thé places vacant” and to consider the auditor's report, 
and that notices of the said meeting be issued in the names of the two directors, 
V.R. Veeramani and B. V. Raman. He also appointed an advocate, Mr. Sanjeevi 
Naidu as Commissioner to preside over the meeting. The injunction petition was 
dismissed on the ground that in view of the orders passed in Application Nos. 
2813 of 1950 and 2814 of 1950 no orders were necessary. On 7th October, 1950, 
notices were issued for an annual meeting on 29th October, 1950, in terms of the 
order dated 26th September, 1950. The notices also stated that “ two directors, 
A. S. Padmanabhan and B. V. Raman retire. The vacancies created by their 
retirements have to be filled. Of the retiring directors Mr. B. V. Raman offers 
.himself for re-election.” : ; ; a 


On gth October, 1950, two of the directors, Veeramani and B. V. Raman 
-passed a resolution co-opting K. N. Narayana Iyer as a director in the place of one 
. Dakshinamurthi who. had resigned on 18th June, 1950. On 11th October, 1950, 
V.R. Veeramani resigned his office as an.elected director and was nominated by the 
managing agents as a director under Article 82-A ; and in the vacancy thus created 
K. C.Chandy was co-opted’ as a director." Both the co-options. took place ‘after 
the Court had passed an order on 26th September, 1950, for holding.the annual 
meeting on 29th Ocjober, 1950, and after notices thereof had actually been issued. 
‘Thus ‘on ‘29th October, 1950, the position was that V.R. Veeramani‘had become a 
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nominated director ; two directors had to be elected ia the, place of Padmanabhan 
and B. V. Raman whose terms of office had expired ; and K. N. Narayana Iyer and 
K. C. Chandy had been co-opted as directors. i 


At the annual meeting held on 2gth October, 1970, when the subject of “ elec. 
tion of directors in the places vacant.” was taken up dzsputes arose'as to the number 
of vacancies which were available to be filled. On behalf of Mrs. Ananthalakshmi 
Ammal it was contended that the expression “ laces vacant" would include the 
maximum number of directors that could be elected under Article 75 and that 
should be determined by the general body and taat further the co-options of K. N. 
Narayana Iyer and K. C. Chandy were invald. The management contended 
that the election should be limited to the two —acazcies mentioned in the notice 
and that the co-options of Narayana Iyer and K. C. Zhandry were valid. In this 
conflict of opinion it was decided to adjourn the meeting and obtain from the 
Court a clarification of the order dated 26th September, 1950. Application No. 
4025 of 1950 was then filed by Mrs, Ananthalakshmi Ammal for that purpose and 
on that Krishnaswami Nayudu, J., passed an crder 5n grd November, 1950, that 
apart from the two vacancies mentioned in the notice there was also a vacancy 
caused by the resignation of Dakshinamurthi cn 1&th June, 1950, and that an 
election should be held to fill up that vacancy as well. On the question of the 
validity of the co-options he observed that it was 3nnecessary to go into the question 
in these proceedings. : f ; 


Against this order the management filed O.5.Z.. No. 103 of 1950, their contention 
being that as there was valid co-option in the place of Dakshinamurthi there were 
only two vacancies. Mrs. Ananthalakshmi Ammal filed O.S.A. No. 110 of 1950 
claiming that V. R. Veeramani was the only director validly in office, that all the 
other places were vacant and that the shareholders had the right to fill the vacancies 
up to the maximum as provided under Article 75. Both these appeals were disposed 
of by the judgment of this Court dated gih February. 1951. Therein it was held 
that for the purpose of election of directors “ir the places vacant? as provided 
in the order dated 26th September, 1950, it was recessary to determine the number 
of vacancies and that to decide that, it was necessary to decide whether the co- 
options were valid or not. The matter was accordingly remanded for decisión 
on the validity of the co-options of K. N. Narayana Iye- and K. C. Chandy. There 
was also a-direction that the Court might order, et its discretion, addition of parties 
for the purpose of a satisfactory disposal of the pcints in dispute. - Dy 


In pursuance of this order of remand Application Nos. 2813 of 1950 and 2814 
of 1950 came up for re-hearing before Krishnaswarmi Navudu, J. The two directors 
the validity of whose co-option was at issue, Narayana Iyer and K. CG. Chandy, 
were also impleaded as parties. The whole case was rekeard and on 14th N ovember, 
1951, Krishnaswami Nayudu, J., pronounced jrdgment: upholding the co-option 
of K. N. Narayana Iyer and rejecting that of K. C. Chaady. It is against this. judg- 
ment that the present appeals have.been brought. In O.S. A. No. 120 of 1951 
Mrs. Ananthalakshmi Ammal contends that the co-option of K. N. Narayana lyer 
on gth Ocotber, 1950, is invalid. In O.S. A. Nc. 15 of 1952, Mr. K. G. Chandy 
contends that this co-option on 11th October, 195c. is valid. These are the 
questions that. fall to be determined in these appeals. ee! “ay 


In O.S.A. No. 120 of 1951, Mr. Vasantha Pai, the learned advocate for the 
appellant, contends that the co-option of Narayana Iyer on gth October, 1950, was 
invalid because there was only one director who was entitled to act on that date and 
that the power to co-opt could not be exercised when there is no Board of Directors 
competent to act under Article 75 ; that in any event such a power could not be 
exercised after an annual meeting had been called ; taat at any rate on the facts 
of the present case.such a power could not be exercised as the Court had ordered 
on 26th September, 1950, that the shareholders shoukd elect the directors in the . 
vacancies at an annual meeting to be.held on 25th. October, 1950, and that the 
resolution- dated gth -October, 1950, did not ccmply with &he requirements.of 
Article 99 of the Articles of the company. It was further argued that even if the 
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power to co-opt could be validly exercised on gth:Ociober, 1950, it was not in fact 
so exercised as the co-option was made not in the interests of the shareholders but 
of the management. The management controverts the soundness of these con- 
tentions. NIC - : i 

. » The position that the power to co-opt directors comes to an end when once 
an annual meeting is convened, is not sought to be supported by anything in the 
Companies Act or in the articles of the company. Nor is any authority cited in 
support of it. We have no hesitation in rejecting it. Nor is there any substance 
in the argument that the order of the Court dated 26th September, 1950, directing 
that the annual meeting be convened for filling up vacancies has the.effect of 
extinguishing that power. Though interim injunction was issued against co- 
option in Application No. 2826 of 1950 on 18th August, 1950, that became dissolved 
on the dismissal of that-application on 26th September, 1950. It is trué that the 
order of dismissal was made not on the merits but in view of the orders passed in 
Application Nos. 2813 of 1950 and 2814 of 1950 and it must have been assumed 
that all the places would be filled by election, at the . annual meeting-on 29th 
October, 1950. This circumstance, though material on the question whether the 
exercise of power on gth October, 1951, and.11th October, 1951, was bona fide 
or not, does not operate to deprive the management of its powers under Article 81. 
The. objection based on Article gg that the resolution dated gth October, 1950, 
` was not signed by all the directors but only by two of them must also be rejected 
inasmuch as no contention is raised by the management that the co-option of K, N. 
Narayana Iyer, if not valid under Article 81 could still be upheld as one passed in 
circulation under Articlé gg. ' 


The two substantial contentions urged on behalf of the appellant are (1) that 
on gth October, 1950; there was only one director competent to act and according 
to the articles of the company he would have no power to co-opt a director, and 
(2) that in any «vent the exercise of the power was not for the benefit of the share- 
holders and therefore void.. With reference to the first contention it is necessary 
to set out the relevant articles of the company on which it is based. Under Article 
75 * Until otherwise determined by a general meeting the number of the directors 
shall not be less than four or more than nine.” Article 83 provides that “at the 
first, ordinary meeting of the company the whole of the directors.excepting the 
ex-officio, directors, shall retire from office and at the ordinary meeting in every 
subsequent year, one-third of the directors (other than the ex-officio) directors for the 
time being or if their number is not three or a'multiple of three, then the number 
nearest ‘to one-third shall retire from office.” Section 83-A (1) of the Indian 
Companies Act enacts that “ every company shall have at least three directors.” 
Turning to the facts it should be remembered: that the last; annual meeting was 
helid ‘on 31st January, 1949. Even at that time there were only three directors 
in office, A. S. Padmanabhan, M. S. Periasami Nadar and V. R. Veeramani, Of 
th.se Padmanabhan was due to retire under Article 83 at the next annual meeting. 
Periasami Nadar resigned in August, 1949, and in his place Dakshinamurthi was 
co-opted on 25th September, 1949. On 22nd March, 1950, one B. V. Raman was 
co-opted.as the fourth director but he was also due to retire at the next annual 
meeting. "The meeting should have been held under Article 55 on goth April, 
1950, at the latest. On 18th June, 1950, Dakshinamurthi resigned and it was 
in his place that K. N. Narayana Iyer was co-opted by a resolution of the directors, 
WVeeramani and B. V. Raman. ; 


On these facts it was argued by the learned advocate for the appellants that 
two of the directors, Padmanabhan and B. V. Raman who were due to retire at the 
annual meeting next to that held on gist January, 1949, should be held to have 
vacated their office on the last date on which the annual meeting should have been 
held and that in consequence they ceased to be directors after goth April, 1950. 
This contention is amply supported by the authorities. In re Consolidated Nickel 

- Mines, 'Ltd.t; the question arose whether two ‘directors, ‘Steel and’ Phillips“ were 


"d. (1914) 1 Ch. 883. | 
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entitled to remuneration as directors. Article xor o? the company provided that 
at the ordinary meeting all the directors should retire from:office. Section 49 of 
the Companies Act provided that the directors were bound to summon a general 
meeting of the company once in every calendar vear. After 1905, no meeting. was 
called but the two directors.continued to act. It wes held that they vacated the 
office on the last day on which the annual meetng should have been held, that is. 
on 31st December, 1906, and that therefore they were not entitled to remuneration 
thereafter. : f 


e. 

In Srinivasan v. Watrap Subramania I»ver*, Cornish, J., followed the decision in In re 
Consolidated Nickel Mines, Ltd.? . Yn Kansseen v. Rialte?, the point for decision was 
whether the allotment of shares made at a.directors' meeting held on goth March, 
4942, was valid. Two persons Cromie and Strelitz purported to act ds directors 
and made the allotment. Strelitz claimed to have been appointed as director 
at a meeting held on rst February, 1940. It was fcund that there was no such 
meeting or appointment. Cromie was one of the original directors but under 
rule 73, of Table A of the Companies Act, 1929, which in substance corresponds: 
to Article 83 in the present case the directors would have to retire at the annual 
meeting and the last day on which such a meetirg should have been held was gist , 
December, 1941. On these provisions Lord Green, M.R., who delivered: the 
leading judgment of the Court of appeal observed as follows :— vet 


* Neither Mr. Cromie nor'Mr. Strelitz was then (on soth March, 1942) a director of the com- 
pany. Mr. Cromie had been a director but he had vacated the office on 31st December, 1941, by 
reason of Article 73 of the Company's articles of associatioa. See In re Consolidated Nickel Mines, 
Lid”? | i | a: ; : 
This decision was affirmed by the House of Lords in Morris v. Kanssen*. On the 
point now under consideration the decision is this stazed in the head note :— 

“No general meeting was held in 1941 and according:y by the effect of Article 73 of Table A 


as varied by Article 22 of the Company's articles of asszciaticr, there were thereafter no de jure 
directors." Vide the observations in the speech of Lord Simonds at pages 467-468 and 471. 


In Buckley on Companies Act the learned author commenting on rule 89 in: 
schedule (1) of the Companies Act, 1948, which in terms corresponds to the 
present Article’83 states the law as follows :— . ` is 

“If in any calendar year an annual meeting is no: held under an article in this form,.those 
directors who would have retired at the meeting had the same been held will vacate office on the last 
date of the year." (12th edition, page 882.) ^ 


On these authorities it must be held that both 2admanabhan and B. V. Raman. 
ceased to be directors after 3oth April, 1950, and that at the time of the co-option. 
of K. N. Narayana Iyer on gth October, 1950, there was only one director, Veeramani 
who was lawfully in office. i i 


What follows on this conclusion? The appellant contends that if on gth 
October, 1950, there was only one director, ther there was no board of directors 
as required by Article 75 and that therefore there could be no valid ċo-option as 
the power to co-opt could only be exercised by the board. The respondent relies, 
on Article 81 which is in these terms :— GERE 


* The continuing directors may act notwithstanding ary vacancy in their body; but so that if 
the number falls below the minimum above fixed the directcrs sha'] not, except in emergencies or for 
the purpose of filling up vacancies, act so long as the number is below the minimum.? 


The argument is that this is a special provision mace for meeting contingencies 
like the present and that the co-option made the-euncer is valid. The contention 
of the appellant is that even. for invoking the power uxder Article 81 there must be 
a board with the minimum strength as required by Article 75 but this is opposed 
to the plain language of the Article which expressky corfers power on the continuing, 
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directors to fill vacancies when the number falls below the minimum and the 
minimum that is referred to in this Article isthe minimum prescribed under 
Article 75. 


There is also considerable body of authority in England on the construction of 
clauses similar to Article 81. In re Scottish Petroleum Company, the Article fixed a 
minimum strength of the board of directors at four and the quorum for the board’s 
meeting at two as do Articles 75 and 93 in the present case. The strength of the 
board came down to two, when they co-opted another director and allotted shajes 
to him, Article 83 of the company provided that the continuing directors may 
act notwithstanding any vacancy in the board. Or these provisions it was held 
that the power to co-opt a director could be exercised even though the strength of 
the board had fallen below the minimum. The following observations occurring 
in the judgment of Baggallay, L.J., may be usefully quoted :— 

“ It is also contended that though by the articles two directors form a quorum when the board 
is duly constituted, there could not be a quorum capable of transacting business when the Board of 
directors was not filled up to the minimum number. I assume that the retiring directors had ceased 
to be directors, and if that be so, the board was not made up to the minimum number, Still I think 


that having regard to Article 83, the objection cannot be maintained. It is urged that this article can 
only apply when the number of directors is more than four, but I see no reason for adopting that 


view.” 

In re Bank of Syria, Owen and Ashworth’s claim, Whitworth’s claim? Article 38 of the 
company provided that the members of the council shall be not less than three and 
not more than nine. At the time of the transaction there were only two directors 
and the question arose whether they had the power to act. Article 42 provided 
that "the continuing council may act notwithstanding any vacancy." It was 


held by Wright, J., that under this clause the direczors were entitled to act. He 
observed : 


“ I am asked to say that in as much as there were only two directors acting at that time, they 
had no power to bind the company. But it seems to me that I ought to hold, having regard to the 
authorities, that Article 42, which provides that a continuing council may act notwithstanding any 
vacancy, gets over the difficulty... .. It seems to me havingin view Article 42, that the principle 
in In re Scottish Petroleum Company! applies to the present case.” 


There was an appeal against this decision. Vide in In re Bank of Syria, Owen and ` 
Ashworth’s claim, Whitworth’s claim?. 


Lord Alverston, C.J., in agreeing with the decision of Wright, J., on this point. 
observed that even if the number of directors fell below the quorum fixed for a 
directors’ meeting the principle laid down in Scottish Petroleum Company}, would 
apply and that the continuing directors would be entitled to act under Article 42. 
That is to say the power to co-opt might be exercised notwithstanding that the 
strength of the directorate has fallen below the minimum required and below the 
quorum prescribed, by the articles. 


In re Sly Spink & Co.3, the articles required that che number of directors should 
not be less than four, that the quorum for a board’s meeting should be three and 
Article 88 gave authority to the continuing directors to fill in vacancies. From the 
very start the company had never a board of four directors. Only three directors 
were appointed and they allotted shares. The company having gone into liqui- 
dation the question arose whether the allotment of shares was valid. It was contended 
that the three directors had authority to act under Article 88 and that the allotment 
was consequently valid. Noville, J., held that Article 88 would apply only if there. 
had been a properly constituted Board of directors in the first instance but that 
where there never was a board with the minimum strength, Article 88 would not 
apply. The following observations may be quoted — 


^ It is said that they were continuing directors because they had not ceased to be directors, I do 
not think that is a reasonable interpretation to put upon the words contained in the articles. The 
expression is familiar one and it applied to cases where the number of the original board has been 
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xeduced by death or otherwise, and in such cases those who zre left, subject to the provisions of Article- 
38, woüld be entitled to conduct the business of the company. Väth regard to that, I think the two- 
cases which were cited—In re Scottish Petroleum Company! and In r2 The British Empire Match Co., Ltd., 
Ex parte Ross? show very clearly the distinction between tl case where the directors too few in 
number can and cannot act as continuing directors. In one cese'you have a board insufficient in 
number from the first and notwithstanding the continuing clause it was held that the board could 
mot transact business. In the other case you have a board which was originally competent to transact 
business but was diminished by retirement to a number less than that provided for by articles. The 
continuing clause was held to apply and those directors were hzld to be competent to transact the 
business of the Company." * ' 


e. 

The company in the present case started’ with fcur d:-ectors, being the minimum 
strength under Article 75. Vide the allegations in paragraph 5 in the affidavit 
of Davar in Application No. 2954 of 1950 ; and therefore the continuing directors 
would under the decision In re Sly Spink &? Co.8, hzve p=wer to act under Article 81. 
In Channel Collieries Trust, Ltd. v. Dover, St. Margarit’s ard Martin Mill Light Railway!, 
the articles of the company provided that the minimum number of directors 
should be three :. that the quorum for the bozrd's meeting should be two and 
Article 89 gave power to the * remaining directors? to ill vacancies. The company 
began with three directors, then two of them resigned leaving only one director in 
office and he co-opted a director under Article 8c. It was contended that this co- 
option was invalid because the board had neithe- the minimum strength nor even 
the quorum provided by the articles. Rejecting this,contention Lord Cozens 
Hardy, M.R., observed as follows : 


* Sir John Jackson thus became sole director. What -was Lis power? Under the Companies 
Clauses, Act, 1845, as continuing director, he had power to ill up the vacancies on the board. The 
fact that a person exercising that power does not constitute = guorem is not really a relevant matter. 
The generality of the language used in section 99 is so clear that ir is impossible for us to overlook it. 
Any other view on that point would paralyse many a company.” 


‘The following observations occurring in the judgment o7 Swinfen Eady, L.J., might 
also be usefully quoted :— é T 


“ I think that the context requires that the words * remzining <irectors’ should include the case 
of a remaining director. It is obvious that the number of the hoard may, by death or resignation 
or otherwise, be so reduced that it may be below the quorum, as well as that there may be vacancies 
‘occurring in the board whilst still leaving a quorum, but in zither case it is necessary or proper that 
the vacancy should be filled up. In my opinion the necessity of the case requires that ‘ the remaining 
directors? should be read as including the case of a remainirz director, so that if and so long as there 
is any remaining director he may proceed to fill up the beard b» appointing persons when casual 
vacancies occur. For these reasons I am of opinion that it was open to Sir John Jackson as the sole 
remaining director, under section 89, to appoint duly qualided persons to be directors in the place 
of the two who had ceased to be members of the board.” 


Applying these principles it must be held that the power under Article 81 could be 
exercised even though the strength of the board had fallen below ‘the minimum 
prescribed by Article 75 and below the quorum axentioned in Article 92 and even 
when there is only one director capable of acting. The zo-option of Narayana Iyer 
on gth October, 1950, must, therefore, be held to be within the scope of the authority 
conferred on the continuing directors under Artic 8r. 


The only question that remains to be decidec is whether on the facts and cir- 
cumstances of this case the co-option of Narayana Fyer is open to attack as improper 
and mala fide.. The learned advocate for the appellant argued that the directors. 
stand in a fiduciary relationship to the sharehołders, that any power conferred: 
on them.must be exercised for the benefit of the shareholders, that the co-option 
of directors should also be made only in the interzsts cf the shareholders and that: 
Narayana Iyer was co-opted only for the purpose of strengthening the hands cf 
the management in their fight with their shareholders and it is, therefore, invalid. 
That the directors are in a fiduciary position in re&ation to the shareholders cannot 
seriously be questioned. In Ferguson v. Wilson®, Lord Cairns while holding that ' 

=) 
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thé directors of the company were in the position of agents of the company in its. 
dealirigs^ with the outside world, they were in the position of the trustees in relation: 
to the shareholders. , Similar: observations ` are tobe found in the judgment of 
Lord Selborne in Great ‘Eastern Railway Co. v. Turner! 5 


The: position is: thus summed up in Palmer's Company precedents, 


“Where the directors of a company are invested by the regulations with certain powers, the 
authority thus conferred i$ to be tead subject to the general rules applicable to the exercise by directors 
of the powers vested in them, and in particular to the rule that the directors are to exercise the pqwers. 
for the hénefit of the company and in the. true interests of the company and according to the best 
of their judgment, | for they stand in a fiduciary position, and must act accordingly." ' (Vide Volume 

1, page 434, Paragraph 21, 16th edition). , 


We, therefore, agree with .the appellant that. if the co-option of; a director ‘andes 
. Article 81 is not made in‘the interests of the shareholders but for other purposes it 
cannot stand. |... a ge i 


f “What then afe the facts? _ It is common ground that the affairs of the compariy 
were during, this period 'i ina very: unsatisfactory condition. For want of funds the 
coffee and tea estates were in a state of neglect. More than Rs. 96,000 ‘had to, be 
paid for income-tax and the Govérnment were taking coercive steps to.recover the 
“same. Interests due to the debenture-holders had not been. paid" nor dividends 
which had been declared on the shares. The creditors, had ‘obtained’ decrees. 
against the company and execution proceedings were in _progréss. ‘These facts are 
stated in the affidavits filed on behalf of the appellants in these proceedings. But 
it also appears from these ‘affidavits’ that the coffee and, tea plantations owned: 
by the,company were extensive and valuable and if finance was forthcoming they 
could be properly worked and made to yield profits. . It is clear from the records. 
that the. managing agents were making strenuous attempts to get at a financier 
who would be willing to advance the necessary funds for the working of the estate 
and at last they found him in Narayana Iyer. This Narayana {yer was the manag- 
ing director of a company called Messrs. Parkins (India), Ltd., which has under 
its. ; management several. plantation ‘companies owning tea, coffee and rubber estates. 
He has had experience in this line of business for about twenty years and is a man 
of considerable worth, | It cannot be doubted that it would be to the advantage 
of the.company if he could be persuaded to join it. It appears from-paragraph 3. 
of his affidavit that early in August, 1950, the shareholders themselves approached 
him with a request to join the company and advance the necessary funds.. This is. 
borne out by a letter dated 7th September, 1950, written by a director of Messrs.’ 
Parkins (India), Ltd., to the advocate for the appellant. This letter gives parti- 
culars about the status of Messrs. Parkins. (India), Ltd., and. of its managing. 
director, Narayana Tyer and proceeds to state : ucl 


"ce Messrs. Parkins (India), Ltd., are willing and they are in a pésition to provide working finance 
and : other “finance reguired immediately to pay the pressing creditors of the, Amalgamated Coffee 
Estates, Ltd.” 


A reading`of this letter TE ao doubt that the shareholders considered that the 
accession of Narayana Iyer would add to the strength of the company and enable 
it.to tide over its difficulties. It is admitted in the affidavit filed in application 
No. 2828 of 1950 that as early as August the management itself had been negotiating 
with Narayana Iyer with the object of bringing him in. He insisted . naturally 
that if he should advance the necessary funds he should have a voice in the control 
and management of:the company. ‘The management agreed to this and co-opted. 

: Bim as a director on gth October, 1950- : It appears from the affidavit of Narayana 
Iyer. that after his co-option he advanced moniés to the extent of a lakh of rupees. 
for the working of the estate and harvesting coffee. The facts clearly show that the 
company was in ‘need of finance, that Narayana'Tyer was co-opted for the purpose 
of finding the necessary funds and that-both from-the point of view of his experience. 
and financial status he would be a source of strength to the company. 
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But it is argued on behalf of the appellant. that notwithstanding the above- 
circumstances, the co-option of Narayana Iyer must b= rejected as improper and 
mala fide because the vacancy in which he was fillei arose on 18th June, 1950, when 
Dakshinamurthi resigned, that the management did not choose to fill that vacancy 
then ; that on the other hand they stated in their counter-affidavits in Application: 
Nos. 2813 of 1950 and 2814 of 1950 that they thought it fair not to co-opt a director 
in view of the general body meeting, that was prcposed to be convened ; that an 
injünction was actually issued on the 18th of Augus, 1950, restraining the managing 
agents from making any co-option and though it became dissolved on 26th Sep- 
tember, 1950, it was understood by all persons tha: the vacancy would be filled by: 
the shareholders at the annual meeting and that, therecore, the co-option on: oth 
October, 1950, must be held to have been made with the object of depriving the- 
shareholders of their right to elect a director. 


But it must be remembered that during ths peciod the management was 
on the look out for a suitable financier and that it was commendable on their part: 
to have left the place vacated by Dakshinamurtlx vacent until a suitable person 
could be'found and to have left it to the shareholders to All the place if their endea-- 
vours to get at a financier did not succeed. Ncr can any sinister purpose be: 
spelt out of the fact that the co-option was made efter < general meeting had been 
called. It is admitted that the coffee crops were ready for harvesting and if early 
steps were not taken to gather them considerable dameze would result. -In para 
graph 13 of the counter-affidavit filed by Davar ir Application No. 2954,0f 1950 
it is alleged that 

* the coffee plantations in Palghat and the ‘cardamom: are deteriorating ; crops were being 
spoilt and what little can be gathered from the crops-woald be lost to the shareholders and the 
debenturc-holders on account of the neglect and irresponsible attitude of the managing agents.” 

: This was in August 1950. It is obvious that the urgency must have been 
greater in October and the managing agents acced iz the best interests of the 
shareholders in concluding a bargain with Narayzna Iver on gth October, 1950. 


On.a review of all the circumstances we agree with Mr, Krishnaswami Nayüdu,. 
J., that the co-option of Narayana Iyer was a proper exercise of the power under 
Article 81. O.S.A. No. 120 of 1951 must accordingly be dismissed with costs. 


In O.S.A. No. 15 of 1952 the point for determ-naticn is whether the co-option 
of K. C. Chandy on 11th October, 1950, was.a væïd exercise of the power under 
Article 81. The facts relating to this co-option present a picture totally different 
from what has been seen in the case of Narayana “yer. No particular reason has. 
been shown why this co-option should have .beem macs on 11th October, 1950, 
when the annual meeting had been called for on 2gtk Octzber, 1950. It is not stated 
that this co-option was made under any arrangement :o advance funds for the- 
company. That arrangement had already been concluded with Narayana Iyer. 
Nor does K. C. Chandy possess anything like the experience which Narayana Iyer 
undoubtedly does possess. He is an Advocate practising at Kottayam. The cir- 
cumstances under which the co-option was made clezrly stamp it as mala fide. V.R. 
Veeramani who was the one director who has been in active management resigned 
his place as an elected director on 11th November. 1950 and as part of the same 
proceedings he became a nominated director. It is clear that this manoeuvre was 
adopted for co-opting a director of the choice of the managing agents and it is. 
open to the objection that it was made with a view to strengthen the hands of the 
managing agents and not in the interests of the shareholders. We agree with 
Krishnaswami Nayudu, J., that this co-option cannot be upheld. f 


It was argued by Mr. V. Radhakrishnayya the learned advocate for the appel- 
lant that the validity of this co-option cannot be zone :nto in these proceedings 
but the matter is concluded by the judgment of tais Court, dated 9th February, 
1951 and even otherwise the decision on the validity of Se co-option is incidental 
to the exercise of the powers under section 76 (3) of the Companies Act. . In the. 
result the appeal fails and is dismissed with costs. — . : P 

RM. . ' ——— ~ ° Appeal dismissed .. 
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"IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mn. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA ÁYYAR, 


Buddu Satyanarayana and others , f .. Afpellants* 
- UD. * 
Dasari Butchayya and others >. Respondents: 


>. Madras Hindu Religious Endowments Act (II of 1927), Chapter VI-A, section 78—Hereditarp afchakas 
dn possession of lands belonging to deity—If can be dispossessed by Executive officer—Appropriate order. 


“In the interests of the general prb'ic and the satifactrrv continuance of worship, it is not 
desir-b'é th t hereditary archakas who have been looking after the daily worship of ihe temple 
should be turned out of t^e Jards which thev h: d been enjoying part'y in Het of remuneratie n "for 
their services and partly for defraying the expenses of the dai y worship. The allotment cf portion 
of the properties to'su h archakas must depend on the facts c? each case. THe archakas and their 
8” Ccessors would be enti;led to be in possession of the properties only so long as they performed 
their daily services properly and faithfully according to. usages of the temple meeting the expenses 
of the daily worship themselves. If they failed to carry out these terms it would be open to the 
Executive. Officer to take possession of the lands and make ather managements for carrying on 
the worship. The archakas will not have the right to alienate the properties allotted to them. 


Appeal against the decree of the Court of the Subordinate Judge of Tenali 
dated the 23rd day of July, 1947, in O. S. No. 19 cf 1946. ' 


N. C. Raghavachari for Appellants. " 
C. A. Vaidyalingam, T. Venkatadri and K. Ramechandra Rao for Respondents. 
The Judgment of the Court was delivered by 


< The Chief Justice—The appellants are the hereditary archakas of the- temple 
of Sri Malleswaraswamyvaru: in the village of Chinnapulivaru in the Guntur 
District. The Hindu Religious Endowments Board notified the said temple under 
Chapter VI-A of the Madras Hindu Religious Endowments Act and appointed 
an Executive Officer. He applied under section 78 of the Act for delivery of the 
lands in possession of the àrchakas which formed the subject-matter of the suit 
and the appeal on the ground that the lands belonged to the deity. The petition 
under, seetion 78, O. P. No. 40 of 1945, on the file of the District Court of Guntur, 
was eventually ordered, and it is represented that in pursuance of the order in that 
petition, the Executive Officer has since taken possession of the lands. While the. 
petition under section 78 was still pending, the appellants filed a suit for declaration 
that they were entitled to be in possession of the plaint lands and were not liable 

. to be dispossessed by the Executive Officer. Subseauent to the institution of the 
suit, the District Court passed an order directing the petitioners to deliver possession 
ofthelands. "Therefore there was an amendment in the plaint adding an additional 
prayer, namely, to set aside the order of the Distric Court in O. P. No. 40 of 1945. 
The main case of the appellants in the trial Court was that the deity had no manner 
of right to the lands and the lands were attached to the office of archaka. 


The learned Subordinate Judge of Tenali held on a consideration of the entire 
evidence that the suit lands were granted to the deity and not to the archakas and 
the ‘plaintiffs could not be permitted’ to set up a title adverse to the deity. As 
according to the learned Judge the plaintiffs were not entitled to be in possession 
of the lands, the suit was dismissed with costs. Hence this appeal. 


Learned counsel for the appellants very wisely did not challenge the correct- 
ness of the finding of the learned trial Judge as to the title to the properties. It 
must therefore be. taken as established that the properties belong to the deity and 
not to the appellants. 


Ordinarily this finding must dispose of the case. But as pointed out in several 

recent decisions of this Court, in the'interests of the general public and the satis- 

] r1 = E ri * g n 4 
:® Appeal No. 709 of 1947. 71h October, 1952. 


X) SATYANARAYANA 2. BUTCHAYYA (Rojama:nar, C.F.) 285 


factory continuance of worship, it is not desirable that hereditary archakas who 
have been looking after the daily worship of the temple should be turned out of the 
lands which they had been enjoying partly in lieu ce remuneration for their services 
and partly for defraying the expenses of the daily worship. In Appeal No. 285 
of 1945, a Division Bench of this Court observed as follows : 

t We consider that in the interests of the temple and the worshipping public and the archakas 
"who for generations have been hereditarily looking after the worship of the temple and enjoying the 
temple properties in lieu of remuneration a proper arrangercent would be to permit the archakas 
to remain in possession of roughly about two-thirds of the tenz»le la3ds so long as they properly and 
faithfully perform the daily worship in defraying the expenses thereof and on condition of their 
having no rights of alienation.” 

Similar observations were made in a later judgment be Satyanarayana Rao and 
‘Chandra Reddi, JJ., in Appeal No. 218 of 1946. 


It is obvious that while the principle is of general application the allotment 
of the properties must depend upon the facts of each case. In the present case, . 
we find that the total extent of the plaint lands is zo acres 42 cents. These lands 
lie in three demarcation numbers, namely, No. 55 of an extent of 6 acres 29 cents, 
No. 52 measuring 9 acres 32 cents and No. 45 of an extent of 4 acres 81 cents. 
All the lands are wet lands. Taking all the circumstances into consideration, we 
consider that it would be a just and equitable arrangem=nt to allow the archakas, 
the appellants, to be in possession of demarcation Nos. 55 and 45. The income 
from the lands comprised in demarcation No. 55 may 2e taken by the archakas 
as their remuneration and the expenses of the daily worship may be met from the 
income from 4 acres 8r: cents in demarcation No. 15. The appellants and their 
successors will be entitled to be in possession of the propzrties only so long as they 
perform their daily services properly and faithfully acco-ding to the usages of the 
temple, meeting the expenses of the daily worship th2msekes. If they fail to carry 
out these terms 1t will be open to the Executive Officer to take possession of the lands 
and make other arrangements for carrying on the worship in the temple. The 
archakas will of course not have any right to alienate the properties allotted to 
them. The extent of g acres 32 cents in demarcation Mo. 52, will be in the pos- 
‘session of the Executive Officer or the trustee for the time being and the income 
‘therefrom shall be utilised for the general purposes of the temple including making 
provision for the other servants like paricharakas If che Executive Officer is 
convinced. at any time that the income on 4 acres 8: cents of land in demarcation 
No. 45 is not sufficient to defray the expenses of tbe daily worship, he will be 
at liberty to give such further amounts as may be necessary for the same. The 
appeal is allowed to-this extent. The decree of the Court below dismissing the suit 
is hereby set aside and there will be.a decree in the above terms. 2 


Learned: counsel for the appellants represented to us that as the Executive 
‘Officer had taken possession of the entire lands arcl we have now declared that 
the appellants would be entitled to be in possession cf der-arcation Nos. 55 and 45 
they would be entitled to the profits of these lands for -he period subsequent to 
‘such taking over. That is not a matter, however, with which we can deal in this 
appeal. This is a suit for a mere declaration that the appellants are not liable to 
be dispossessed by the Executive Officer. The a»pellaznts will of course be at 
liberty to take such steps as they are advised for »btaiming such relief as they 
are entitled to on the basis of our judgment in th's appeal. 


There will be no order as to costs in this appeal 
K.S. . Appeal allowed. 


` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice CiramDRA REDDY. MEG 
Periasami Gounder | 5 
v. | ” s f 

Vellama Naicker and others De. Respondents. 
' Madras Estates Land Act (I of 1908), section 107—Scope of—Limitation for suit to set aside a sgle— 


Appellant* ` 


Limitation Act (IX of 1908), Article 12—Applicability. . 

If a junior member of a Hindi jont family happens to be an officer or subordinate officer Bolding 
a Revenue sale under the Madras Estates Land Act for recovery of arrears of rent due to the landlord 
and the manager of the joint family purchases the interest sola at the sale, the sale is hit by the provi- 
sions of séction 107 of the Madras Estates Larid Act. It is only voidable, and is valid uritil set aside. 
To a suit to set aside the sale Article 12 of the Limitation Act applies. Even if sucha sale is to be 
deemed only void the original owner lost title to the property by reason of the auction purchasers 
having remained in possession of the property for over the statutory period in assertion of title 
hostile to the real owners. Wi ; r ' 

Appeal against the decree of the Subordinate Judge of Dindigul dated 16th 
April, 1942, in A. S. No. i24 of 1947, preferred against the decree of the Court of 
the District Munsiff, Palni, in O. S. No: 151 of r946. E 

K. S. Ramamurthi and V. Seshadri for Appellant. 

. V. C. Viraraghavan for Respondents. 

The Court delivered the following < i 

. Jupcmenr.—This second appeal arises out ofan action brought by the appellant 
for partition and separate possession of his 2/5th share in an extent of 1 acre 38 
cents situated in Idayakottai Zamin, Madurai district. The suit properties origi- 
nally belonged to two brothers by name Vellama Naicker and Rangappa Naicker. 
They: conveyed their 2/5th.share in the family properties by two sale deeds executed 
in 1927 and 1929 respectively to:one Koolayappa Rowther. As the vendee failed 
to pay the rent due to the land-holder, the properties were brought, to sale and 
' were purchased by one Muthu Naicker, the manager of the joint family of which 
defendants 3 to 9 were members in 1930 and. possession was taken by the auction 
purchasers after having obtained the necessary sale certificate. In spite of this, 
Gulam Muhammad, son of the said Koolayappa EKowther, sold them to the plaintiff 
on 14th August, 1943, as if title in this property still inhered in him. On the basis 
of this sale deed, the present suit is filed for the reliefs mentioned above. On 16th 
February, 1944, the defendants 3 to 9 who were the surviving members of the 
family of which Mutha Naicker was the managing member, sold the property to the 
10th defendant. DIE : i 

The suit was contested only by the 10th defendant. He filed a written state- 
ment ‘contending that after the revenue sale, Koolayappa Rowther had no title, 
to property and that the auction purchasers, who acquired title to this property, 
conveyed it to the roth defendant and that in any event as the suit was brought 
more than 16 years after the revenue sale, it was barred by limitation. 

The trial Court decreed the suit holding that thé revenue sale was hit 
by section 107 of the Madras Estates Land Act and therefore, the vendors did not 
get any title to the property and consequently they could not convey any title to 
the roth defendant. He also found that in spite of the sale, Koolayappa Rowther, 
the predecessor in interest of the plaintiff continued to, be the owner thereof and 
that the sale in favour of the plaintiff passed valid title to the property. In his 
opinion the suit was not barred by limitation and the plaintiff could recover 
possession of the property at any time ignoring.:be gale. 

On appeal, the learned Subordinate Judge came to a contrary conclusion 
on the effect of section 107 ‘of the Madras Estates Land Act on the revenue sale 
and also on the question of limitation. In the zesult, he allowed the appeal and 
dismissed the suit with costs. 


DE 





* Second Appeal Mo. 2061 of 1948. li ' egth October, 1952. 
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The plaintiff who is dissatisfied with the decrze ard judgment of the learned 
Subordinate Judge, has preferred this second appeal. It is urged by Mr. K. S. 
Ramamurthi in support of the appeal that the revenue sale is hit by section 107 of 
the Madras Estates. Land: Act and is void, and consequently, title to the property 
still vested in the family of the plaintiff's vendors and that the plaintiff is entitled 
to recover possession of the same. On the other hand it is submitted on the other 
side that the sale is not governed by the provisions of section 107 of the Madras 
Estates Land Act. : 


The first quéstion I have, therefore, to consider is whether the sale is void for 
contravention of section 107. Section 107 of the Madras Estates Land Act runs 
thus : : 

* ** No officer holding a sale of property under this Act and no person employed by or subordinate 
to such officer shall either directly or indirectly bid for, acquie or attempt to acquire any interest 
in any property sold at such sale.” ; E 
It is seen this section expressly prohibits the biddirg or the purchasing of the pro- 
perty not only by the officers holding the sale but also by a person subordinate to 
such an officer. In this case, it was the Revenue -nspeztor that held the sale and 
it cannot be denied that a village munsiff is a subcrdinate of the officer, who held 
the sale. The 6th defendant, who was a member of the family of which Mutha 
Naicker was the manager, was holding the office of the village munsiff at the 
time the sale was held. The point for consideratior is whether the fact that 
one of the members of the family was a subordinat= of the officer holding the sale 
renders the sale an invalid one. 


Section 107 of the Madras Estates Land Act prohibits either the officer holding 
the sale or any subordinate of his from acquiring any inzerest not only directly but 
also indirectly in the property sold at such a sale. It cannot be controverted that 
a junior member of a joint family acquires an interest in the property purchased 
by the manager of the family. "Ihe intendment of <he section appears to me to be 
that persons, who have special opportunities of snowing the details about the 
property, should not be allowed to bid or buy the property as they are likely to 
misuse the opportunities they have. If the argument that although an officer 
or his subordinate is prohibited from directly buying or acquiring any interest in 
the property brought to sale the other members cf the family could bid for the 
property, is accepted, the provisions of the section can be rendered nugatory. It will 
then be open to the officer concerned to acquire the property indirectly through 
other members of his family. It looks to me that section 107 of the Madras Estates 
Land Act applies to a case like the present one. This view of mine gains support 
from a passage'in Lewin on Trusts, 15th Edns, page 799 : 

“ The partner of a trustee or any other person through when the trustee may directly or indirectly 
derive benefit by reason of the purchase cannot purchase the trust prcperty from the trustee.” 
The principle enunciated there applies equally to a member of a joint family of 
the officer holding the sale or of his subordinate. "There does not seem to be any 
difference in principle between these two cases. It may also be mentioned that in 
Veeranna v. Lakshmipathi Somayajulu!, a Bench of this Ccurt expressed the opinion 
that the prohibition contained in section 107 of the Madras Estates Land Act is an 
absolute one and not a conditional one. What emerges from this discussion is 
that the purchase made by Mutha Naicker was ob3oxious to the provisions of the 
Madras Estates Land Act and, therefore, is an invalid one. f 


This leads me to the next point whether the sale is void or is voidable, if the sale 
is void, it need not be set aside and the plaintiff car. recover the property from the 
auction purchasers or their successors in interest, ignoring the sale. In my judgment, 
the sale is voidable and not void and, therefore, has to be set aside, within the time ` 
prescribed by Article r2 (b) of the Limitation Act. This view obtains support 
from various decisions not only of this Court but als of other High Courts as well. 
In*Rai Radhakrishna v. -Bisheshar Sahay?, the provisions of Order 21, rule 72, which 








1. (1939) 1 M.L.J: 678. . LL.R.1 Fat. 733 (P.C9). 
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‘contains a prohibition similar to the one in section 107 of the Madras Estates Land. 
Act fell to be considered by the Privy Council. Their Lordships expressed the 
opinion: that a purchase at an execution sale by the decree-holder or: his agents 
|, without the leave of the Court is only voidable and not void and.a suit to set it aside 
must be brought within one year under Article 12 of the Limitation Act. This was 
followed by Sundaram Chetty, J., in Chinnakannu Padayachi v. Paramasiva!. There 
. a sale was held in contravention of the provisions of section 99 of the ‘Transfer of 
Property Act corresponding to the present Order 34, rule 14, Civil Procedure Code, 
and there was also an infringement of the provisions of Order 21, rule 72;° Civil 
Procedure Code, for the reason that the property was purchased by a pleader of 
the decree-holder without the leave of the Court. The learned Judge held that 
the sale (which took place prior to 1908) in violation of the provisions of section, 99 ` 
of the Transfer of Property Act and also of Order 21, rule 72 did not make. the . 
sale void and it was only voidable, and had to be set aside under the appropriate 
article-of the Limitation Act. E ; LEE ce 


This principle was appliéd by Somayya, J., in Velliappa Chettiar v. Muthu 
Koundan?. In this case, the learned Judge was concerned only with the contravention 
of the provisions of Order 21, rule 72 which runs thus: , : i 


“1, No holder-of a decree in execution of which. property is sold shall without thc express 
permission of the Court bid for or purchase the property. 3 


_ 2. Where a decree-holder purchases with such permission, the purchase money and,the amount 
due on the decree may subject to the provisions of section 73, be set off against one another and the 
Court executing the decree shall enter up satisfaction of the decree in whole or in part accordingly. 


‘3. Where a decree-holder purchases, ‘by himself or through another person, without such per- 
mission, the Court may if it thinks fit, on the application of the judgment-debtor or any other person 
whose interests are affected by the sale, by order set aside the sale ; and the costs of such application 
and order and any deficiency of price which may happen on the resale and all expenses attending it, 
shall be paid by the decree-holder.” — | i A Puis E 
' . A case more in point is to be found in the decision reported in Jamuna Prasad 
v. Motilal?.. In that case also, when the properties were brought to sale, the pleader 
for the decree-holder purchased the properties without the leave. of the Court. 
It was found that. the sale was hit by Order 21, rule 73 in that the pleader was, an 
officer of the Court. E ; a s | ENS 


r 


Order 21, rule 73 enacts : 


, “No officer or other person having any duty to perform in connection with any sale shall, either 
directly or indirectly, bid for, acquire or attempt to acquire any interest in the property sold.” 
In view of the mandatory provisions of the rule, it was contended that the sale was 
a nullity. . This was met by the learned Judges in: the following words : 


“ It cannot be affirmed as a proposition of universal application that non-compliance with every 
imperative provision of law renders the proceedings a nullity. The question depends on the nature, 


scope and object of the particular provision, which has been violated.” | 


The learned Judges further. observed that the rule in question was intended for the 
benefit of the decree-holder and the judgment-debtor and could be waived by 
them without any infringement of. public right or policy. In the result, the learned 
Judges found that the sale was only voidable and it was valid till it was set aside 
, and not void. They relied upon the. decision in Ashutosh Sikdar v. Beharilal Kirtania^. 

In this context, the observations of Coleridge, J., in Holmes v: Russell’, may be usefully 
extracted : contd a POLICE S 
,..* It is difficult sometimes to distinguish between an irregularity and a nullity but the safest rule 
to determine what is an irregularity,and what is a nullity is to see whether the party can waive the 
objection ; if he can waive it, it amounts to an irregularity, if he cannot, it is a nullity.” ` 


i 


I express my respectful accord with. the principle enunciated in these cases. The 
provisions of section ‘107, Madras Estates; Land Act, are analogous to those of 





D 
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Order 21, rule 73, Civil Procedure Code and tke po-icy underlying both seems. 
to be the same. ' 


It follows on this discussion that although the sz.e in question was invalid 
for the reason that the provisions of section 107 5f the Madras Estates Land Act 
were infringed, it was not void in the sense that the Plaintiff could recover the property 
ignoring the sale but was only voidablé and was valid “ll set aside within the time 
pre&Scribed by Article 12 of the Limitation Act. 


: fn this view of the matter, it is unnecessary for me to go into the question 

whether, if the sale is void, the suit will be:goverred by Article 142 or Article 144 
of the Limitation Act and if Article 144 is applicabie whether the auction purchasers. 
acquired any title to the property by adverse possession. Even if it were necessary 
to decide this point, I have no hesitation in coming :o the conclusion that the 
original owner Koolayappa Rowtherlcs:title to the property by reason of the auction 
purchasers having remained in possession of the property for over the statutory 
period in assertion of title hostile to the real owrers. Dn any ground, the suit is 
liable to be dismissed. For these reasons, I hold thzr the decision of the lower 
appellate Court allowing the appeal filed by the deferdants against the judgment. 
of the District Munsiff decreeing the suit is right and zught to be affirmed. 

In the result, the appeal is dismissed with costs. No leave. 


R.M. ———— Appeal dismissed... 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. PRESENT :—MR. P. V. RAJaMANNAR, Chief ‘Fustice «Np. Mr. JUSTICE VENKATA-- 
RAMA AIYAR. i : 


Raja of Vizianagaram ' KN .. Petitioner.* 


Madras Estates (Abolition and Conversion into Ryotwari) Act XXVI of 1948), sections 53 and 12—Appli- 
cation to have ryotwari patta granted in respect of house sites— The s-es forced part of tke permanently settled estate 
—Effect of. 

Where the estate of a zamindar was not notified urler tas Madras Estates (Abolition and 
Conversion into Ryotwari) Act, 1948, his claim to have certein sitexas his own within the ambit of his. 
estate on the ground that they were given practically free t the zcmindar and must be taken to be 
outside the scope of the permanent settlement, 


Held, that once it is granted that the sites formed part >f the permanently settled estate, sectión 
3 (a) of the Estates Abolition Act certainly gives power to he Gorernment to take them over unless 
the zamindar was entitled to be granted the ryotwari pattes und-- section 12 and similar provisions. 
of the Act. As these lands did not fall within such provisiens, the ryotwari patta in respect of them 
cannot be granted to the zamindar. 

Petition under Article 226 of the Constituton cf India, praying that in the: 
circumstances stated in the affidavit filed therewch the High Court will be pleased 
to issue a'writ of certiorari calling for the records n connection with the proceedings 
in B. R. Rt. No. 3284 (S.E.) of 1651 dated 37d December, 1951, of the Board 
of Revenue pertaining to the vacant house site- in the Municipalities within the- 
Vizianagaram estate and quash the same. 


P. Rami Reddi and V. Venkataramana Reddy £x Petitioner. ' 
The Order of the Court was made by 


The Chief jfustice.—lhe Rajah of Vizianegarama is the petitioner in this 
application. The estate of Vizianagaram was notified under the Madras Estates. 
(Abolition and Conversion into Ryotwari) Act, 1948 in September, 1949. This 
application relates to certain vacant house sites in the town of Vizianagarant. 
These houses sites certainly form part of the etate of Vizianagaram. They are 
admittedly situated within the ambit of the estate end it is impossible ‘to accept 
the contention raised in the affidavit that the p-titioazr's predecessor owned these 
lands before the Permanent Settlement. It is mot suzgested that they were parts 
of pre-settlement inams. It was contended that tke permanent ‘assessment was 
not arrived at after taking into account uncultivated arable lands and waste lands. 





. ^. iu 
* Writ Petition No. 118 of 1952. . ` 22nd February, 1952. 
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-Ánd these were given practically free to the zamindar without any additional ` 
-assessment and therefore the vacant sites in question which fall under that category 
must be, taken to be outside the scope of the permanent settlement. . The conten- 
tion is based on a fallacy.. What passed to the zamindar under the sanad was 
: -hot confined. to the lands on which the peishcush was:calculated—see Prasadha Row 
V. Secretary of State for India*. The fact that in r802 no income accrued to the 
"zamindar from these lands does not really affect the question. Once it is granted 
that these sites form part of the permanently, settled estate, section 3 (b) of, the 
Abolition: Act certainly’ gives power to the'Government to take them over Unless 
the zamindar is entitled to be granted ryotwari patras under section 12 and similar 
‘provisions of the Act." Obviously; these lands do nat fall within such provisions 
-and the petitioner will not be entitled to a ryotwari patta in respect of them. , 


*s There is no reason therefore to quash the order ofthe Board of Revenue which 
:gave effect to correct principles in directing the vesting of the sites in question 
, in thé Government. ERN RR : i 
"^ The application is therefore dismissed. : ML ER E. 
KC. a oM ur " Application dismissed. 
` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
TES, . PRESENT — MR, Justice RAMASWAMI. : 
-Kakarla Narasayya. NU EM. vo. Petitioner.* 


Penal Code (XLV. of 1860) section 379— Removal a roperty—Intent to cause wrongful gain or loss 
Absence ‘of Effect —Thefi—Gist of offence of property—Inte use i g 


Section 379 of the Indian Penal Code requires that the removal of the property from the possession 
ef another should be with intent to cause wrongful gain to himself ar wrongful loss to the other person. 
Dishonest intention is the gist of the offence. It is the intention of the taker which must determine 

whether thé taking or removing of a thing istheft, When a person is prosecuted for the offence of theft 
it is for the prosecution to show that he was acting dishonestly. If the circumstances show that he 
was acting in the assertion of a bona fide claim of right, a dishonest intention cannot be attributed to 
him and the offence of theft would not be made out. Even where the bona fides of the claim is doubtful, 
the benefit of the doubt must be given to-the accused and the criminal case thrown out. Such a 
doubt however must be a reasonable one; (Tests of reasonableness.of doubt, and bona fides discussed.) 


a 


Taking by a person in assertion of a partnership and his right as a partner and claiming to be 
in joint possession when supported by reliable evidence as to claim of partnership is something more 
than à colourable pretence and justifies a doubt. 

Petition under sections 435 and 439, Criminal Pracedure Code, 1898, praying 
“that the High Court will be pleased to revise the order of the Court of the Sub- 
Divisional Magistrate, Peddapur, in C.A. No. 593. 0f 1951, dated grst January, 1951, 
rpreferred' against the order of the Court of the Additional Stationary Sub- 
-Magistrate, Rajahmundry, in C.C. No. 343 of 1950, dated 4th December, 1950. 


T 
3 . 


EE CR Chandrasekhara-Sastry for Petitioner. : f 

-ThePublic Prosecutor (V. T. Rangaswami Aipangar) for the State. 

The Court made the following PAN Ny MU | 

Orver.—This is a ‘criminal revision case filéd against the conviction and 
sentence of the learned Sub-Divisional First Class Magistrate of Peddapur in C.A, 
No. 53 of 1951 confirming the conviction and sentence of the Additional Stationary 
Sub-Magistrate, Rajahmundry, in C.C. No. 343 of 1950. 
a The facts are : The complainant has purchased Musurumilli Bamboo Coupe 
No. 1.for the year 1949-50, i.e., for the year ending goth June, 1950 for Rs. 5,000 
4n auction held by the Forest Department and was working the Coupe through 
«he men,engaged by him. He was getting the stock af bamboos from the Coupe 
-to Gokavaram and stocking them in the site of one Dasari Bulliah. This site was 
held under a lease of ‘the accused from ‘whom the complainant has taken it on an 
zd © Le (1917) 33 M.L.J. 144: LR- 44 KA. 261: L.L.R. 40 Mad. 886 (P.C.). 

* Criminal Revision Case Na. goo of 19517. "7^ z-- ! 13th November, 1952. 

(Criminal Revisich Petition No. 885 of 1951.) f bt 


> A 


< complainant. ^ | > 


‘committed the offence of theft. > 
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annual rent of Rs. 35 fór the purpose of securirig -he bamboos thérein. The coni- 
plajnant noticed that the stock in the depot wa: being diminished, having been 
-misappropriated’ by. the acctised and'so he asked’ ais agent-at Gokavaram to stock 
-the bamboos -in another site and ‘accordingly? on. 5th: December; 1949; at 9 AM., 
when-12 bandies of bamboos arrived from the Corpe-and they were ‘being directed : 
-towards:the new site-the accused interfered and -hreatened the cartmen :and the 
agent and got the stock forcibly unloaded in the olc yard. and misappropriated them. 


„Out of the 12 bandies, four bandies consisted of 748-plain bamboos and the remaining 


-8 bafidies contained 2,681 sugarcane bamboos-and they were worth about Rs. 400. " 

''" The complainant is said’ to Have reported: this miatter to thé Forest Range 

Officer who in his turn reported the matter to the &ation House Officer, Gokavaram. 

‘The Police did not investigate the ‘offence. : Herce the private complaint by the 
A : H ny ra N [s " n a d 

] ‘ yere nd 

"+ The case for the accused was that himself end the complainant were doing 

business conjointly, that though the contract stood in the name of the complainant, 

he (accused) had a share therein by private understanding and.that he did not 

‘commit the offence of theft. : 


.*. The accused examined three witnesses who gave the following information 
D.W..1 Majeti Ramarao, a resident of Ramanrapalam testified that he worked 
in the concern as a clerk for writing accounts for ive months and that the accused 
and P.W. 1.have got equal shares in the business that the accused used to receive 
*the,stock.from the Coupe at the depot in Gokavarem and conduct sales while P.W. 1 
acted as cash keeper. D.W. 2 Garugu Parvatkisam, a resident of Gokavaram, 
deposed that he was present at the-time of auction of tae Coupe when P.W. 1 and 
the accused came to ari understanding to have kalf share each in the: Coupe and 
that they were running the business on that footing. D.W. 3 Dasari Satyanarayana 


-of Gokavaram swore that the Coupe was purchased in the name of P.W. r and that 


the site où which the material received from the Ccupe was being deposited belonged 
to him and that'accused told him that he had a share in the business and that it 


.appéared to him that the accused and P.W. 1 were jointly conducting the business. 


The learned Sub-Magistrate came to the conclusion that it was established 
by P.W. 1 that he was the contractor of the Coupe and that the accused only claimed 


„a share in the business by private understanding with P.W.' 1 and that even conceding 
"for a moment that the accused had, a share in the busgness privately he cannot on 


that ground claim publicly'a title over the prodi ce in the Coupe when no written 
agreement between them to that'effect was got executed. ‘Therefore, he, convicted 
the accused for an offence under section 379, Indian Penal Code, in regard to the 


‘acts which were not disputed and sentenced him žo pav a fine of Rs. 100. 


| “The learned Sub-Divisiónal Magistrate, on appeal, confirmed’ the conviction 


-and sentence: on the foot of the following reasoning : 


+ * In appeal before this Court the learned defence coun= argued that the accused and the com- 
plainant are partners in the bamboo business and 'that the =vidence on record does not disclose -the 
offence'under section 379, Indian Penal Code. But I canrot' agree to these arguments. The plea 
that the appellant is partner and a shareholdez along with -he complainant is an abvious invention 


‘and after-thought. He has not produced a scrap to prove his contention. I therefore reject this 


argument as untenable, I agree with the learned Stationa-y Sub-Magistrate that the appellant has 


There is no doubt that the reasoning of the “earned Sub-Divisional Magistrate 
cannot commend itself to us as sound., he, essentials. of partnership are that 
there must be a business and there must be an ag-eement to share the profits of the 


. business and the businéss must be carried on by all or any of the partners acting 


for all : Seth Suganmal v. Mt. Umaraobi* and Tajanal Eussain v. Ahmed Ali?! This 
agreement necessary for creation of a partnership may he either express or implied : : 
Mirza Mal v. Rameshar? and Jakiuddin v. Vithoba*. In this case the contention of the 





1. A.I.R. 1938 Nag. 550, 558. | All. 536: , B Ac 
2. A.LR. 1937 Oudh'438, 448. 4. A&LR. 1939 Nag. gor.’ e 


9. (1929) LL-R. 51 All. 827 : ALR. 1929 
37 Í 
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-accused is that the contract was taken in the name of P.W. 1 because the rules 
require that the contract cannot be taken in the name of undisclosed persons or 
-by unregistered firms and that the business was actually carried on by reason of an 
agreement as a partnership. "There is no point in saying that this is an invention 
and after-thought because the accused can put forward this defence only when he 
appears before Court and after'disputes had arisen. This version of the accused 
is spoken to by no less than three persons and, the learned Sub-Magistrate and 
the Sub-Divisional Magistrate have not assigned any reason for discrediting the 
testimony of these witnesses. On this version set up by the accused and supported 
by three witnesses whose testimony has not in any way been discredited, the fact 
emerges that the accused committed the acts complained of in his role as a partner, 


Section 379, Indian Penal Code, requires that the removal of the property from 
the possession of another should be with intent to cause wrongful gain to himself 
or wrongful loss to the other person. Dishonest intention is the gist of the offence : 
Jay Mahto v. Emperor!. It is the intention of the taker which must determine 
whether the taking or removing of a thing is theft. Thus where the tenant cuts 
down trees standing on his own holding bona fide believing that he is entitled to them 
though as a matter of fact they might belong to the zamindar, there is no theft : 
Dori Lal v. Emperor?. ‘Therefore when a person is prosecuted for the offence of theft, 
it is for the prosecution to show that he was acting dishonestly. If the circumstances 
show that he was acting in the assertion of a bona fide claim of right, a dishonest 
intention cannot be attributed to him and the offence of theft would not stand 
made out : Bhagvan Sahai v. Divisional Forest Officer*, and Bacchitarsing v. Rahim Baksh.^ 


In India the chief forms in which a bona fide claim of right can be set up are the 
following: (a) where the accused believes the thing to be his own ; and (5) when 
the dispute is between the landlord and tenant : Srinivasalu Reddiar v. Govinda Goun- 
den®, In these cases it is not enough for an.accused to assert that he removed the 
property under a bona fide claim of right ; the Court must also find that the plea 
is not a mere pretence to cover an otherwise unjustifiable act but his claim to the 
property is based on certain and palpable facts. The claim must not be mala fide : 
Harihar Narain Singh v. Bankey Singh. A claim of right asserted in defence for 


prosecution for theft must be an honest one : Rainu v. The Crown?. In other words, - 


there must be something more than a mere assertion or an untested and uncorro- 
borated statement from the dock in order to make out the claim of bona fide right : 
Nasib Chowdhry v. Nannoo Chowdhry*, Reinnoo Singh v. Kalichurn Misser®, Hurischander 
Das v. Bolai Audicary**, Madhabhari, Yn re11, Fagatchandra Roy v. Rakhal Chandra 
Roy!?, Hari Bhuimali v. The Emperor!?, Chaitan Charan v. Kalachand 14, Dhirendramohan, 
‘In reb, Afran Ali, In ret, Sadasiv Singh, Yn re'7, Imam, In re9, Lakanaw v. 
Emperor!?, Udai Narain v. Ramanath??, Bhagwat Saran Misir v. Emperor?!, Lunidomal, 
In re??, Hari Bapuji, In re??, and Alagarsami, In re?*, It is sometimes stated: that 
where property is removed in assertion of a contested claim of right, however 
ill-founded that claim may be the removal does not constitute theft. But this is 
the English law which requires proof of felonious intent to constitute theft. To 
- prevent the taking from being felonious the claim of right must be honest one 
though it may be unfounded in fact ; R. v. Bernard?* Halsbury's Laws of England, 
eS” 


1. A.L.R. 1941 Pat. 389. I8. (1805) 9 C.W.N. 974. 

2. (1919) 17 A.L,J.,500. - 14. (1006) 10 C.W.N. 233 (n). 

3. ALR. 1947 Pat. 264. ns I5. (rogi 14. C.W.N. 408. 

4. AR. 1988 Lah. 759: ILL.R. (1939) Lah. 16. (ra16) I.L.R. 44 Cal. 66. T 
100. . \ I7. (1817) 1 Pat. L.W. 135: 39 I.C. 475. . 
' 5. (1922) 44 M.L.J. 138. ' 18. (1616) 38 I.C. 318. : 

6. A.I.R. 1944 Pat. 274. I9. (1616) 2 U.B.R. 124 : 38 1.0, 739. 

7. LL.R. (1950) Nag. 526: A.LR. 1950 20. (1817) 40 I.C. (C.) 732. 

Nag. 92. ^i : . 21. (1616) r4 A.L.J. 399 
. 8. (1871) 15 W.R. 47. .22. (1015) 30 I.G. 1003 
9. (1871) 16 W.R. 18. 29.- er B.U.C.920. - 
10. (1871) 16 W.R. 75. 24. (1004) I.L.R. 28 Mad. 304. 
ir. (1887) I.L.R. 15 Cal. 390 (n). | 25. (1938) 1 


07 L.J.K.B. 448, 452: 
12. (1899) 4 C.W.N* 190. : 7 » d 45 


E 
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and Edn., Vol. IX, p. 497. The mens reg requisite -or an offence under section 379 
is set out in the section itself and we cannot travel beyond it. So it is not the 
Indian law, and even as an English rule it rejects a -nere pretention unless it 
was bona fide ; and presumably there can be no bena fice claim if it was wholly 
ill-founded : Dhirendramohan, In rel. Such a cleim might be asserted by any-: 
body even a thief! So the mere plea by an accused that the property with 
the theft of which he is accused is his own property, unsupported by -proof by 
some ,circumstances which do not indicate that taere is truth in the statement, 
is insufficient. The claim must be tried and detzrmired by the Court and must 
be proved by evidence to be fair and adequate tFough not necessarily acceptable 
or adequate in a civil Court for the making or refusing of a decree. Bhan Prasad v. 
ThesEmperor?. A mere colourable pretence to obtzin possession of property cannot. 
therefore be put forward as a bona fide claim of ight. Bhura Singh v. Émperor?, 
Gudar v. Emperor* and Panigrahi v. R. Das. In such a case the jurisdiction of the- 
criminal Courtis not ousted: Madanlal v. King-Emseror® and Advocate-General, 
Orissa v. Bhikari Charan". But in case of a clear plea of boza fide title the Court should 
leave the parties to have their rights determined by a civil Court and throw out the 
criminal case : Bhim Bahadur Singh v. Emperor?. Eut even where the bona fides of 
the claim is doubtful, the benefit of the doubt must be given to the accused and 
the-criminal case thrown out. Not be it noted of every doubt for everything relative: 
to human affairs and dependent on human evideace iz open to some possible or 
imaginary doubts—but a reasonable doubt. Reesonable doubt is that condition 
of mind which exists when the Magistrate canno- say that they feel an abiding 
conviction, a moral certainty of the truth of the -harge. For it is not sufficient 
for the prosecution to establish a probability even though a strong one according: 
to the doctrine of chances, he must establish thefact -o a moral certainty—a certainty 
which convinces the understanding, satisfies the reasoa, and directs the judgment. As. 
was said by Cockburn, C.J., in the (1874) Tichborne cese it must not be the mere doubt 
of a vacillating mind, that has not the moral courage to decide upon a difficult and 
complicated question and takes shelter in an idle scepticism—or as section 4 of the: 
Indian Evidence Act has it a fact is said to be nc proved when after considering 
the matters before it the Court either does not believe it to exist or considers its 
existence so improbable that a prudent man ought under the.circumstances of the 
particular case, act upon the supposition it does aot exist. This is essentially a. 
question of fact and is dependent for its decision 1pon the circumstances of each. 
case. Srinivasalu Reddiar v. Govinda Gounden®, Tre fact that the accused had 
repeatedly and for a length of time asserted his claim to the property would be some- 
evidence of bona fides for it will then connect the tzking with that claim. But the 
mere fact that a claim was boldly asserted and persisted in after it has received 
quietus from the Court would not make it bona fide. Thus where a Magistrate issued! 
an injunction to the accused but this he disregard»d, hald that it is impossible to. 
find that he acted under bona fide claim of right : Sreenibash Mahta v. Emperor. 
It may be material in considering as a question cf fact whether the claim was a 
bona fide claim to consider whether or not there was any right at all because the 
complete absence of right and circumstances such as the Court would be justified 
in saying could not have led any reasonable man t a belief that he had a right : 
Srinivasalu Reddiar v. Govinda Gounden?. Similarly t test the adequacy of the bona. 
fides of the claim it may be considered whether in asserting his right to some pro- 
perty which à person believes to be good, he does scmetking which he knows he has. 
no right to do, e.g., by taking the law into his own hands and removing the property 
from the possession of his opponent who claims th= prcperty for himself: Ranga- 
swami v. King-Emperor™, Hari Bhuimali v. Emperor !?, Reg v. Bhichajee!9, Bhagwat Saran: 








1. (1909) 14 C.W.N. 408. 8. A.IR. 1922 Pat. 265. 

2. A.I.R. 1927 Pat. 385. 9. (1922) 44 M.L.J. 138. 

3. ALR. 1935 Sind 115 : 36 Cr.L.J. 1310. 10. ees 2g Cr.L: J: 501. ~ 
4. ALR. 1933 Oudh 50 : 34 Cr.L.J. 547. 11 1927) LL.R. 6 Rang. 54. 
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.v.-Emperor! and Queen-Empress. v. Sheomeshur Rai?. In such a case the bona, fides. 
might be destroyed by the fact that the proper, course for accused would have been. 
to have, had.recourse to the civil Court and not taken the law highhandedly into 
his own-hands and remove, the property: In all these cases the nature and extent 
of the right claimed must be shown before it can be permitted to have the effect of 
arresting the case in progress ; it. must be made to appear.that it is not a mere cob- 
web right that is set up but that itis such as to'raise a real and substantial deubt 
as to whom the property belongs: Lee MN "T 

. : . In the instant case the bona fide claim of right is set up on the foot.of a partner- 
ship. In a partnership each partner is part owner of the business in the same 
way as each member of a joint family is a co-owner in the- family estate." He is 
not a mere servant or agent employed for a special purpose ; and being an owher 
he has as much right to’ enjoy and use the- joint property for his own benefit as any 
other co-owner: Suganchand & Co. v. Laduram Balkisandas?. ‘This assertion of a 
partnership seems to bé something more than a colourable pretence as it is supported 
[A the evidence of three witnesses who have not been discredited by both the courts 
below. |. . - TOME " ME : 
^. It is?not also the case for'the complainant that though the taker was in joint 
possession of the property that joint possession had been converted into exclusive 
possession amounting to theft. The accused would.have been guilty of committing 
theft in such a case: Queen-Empress v. Ponnürangam*. It must however be joint 
possession which is converted into exclusive possession’ and not merely joint title. 
In this respect the law’ of this country is not. different to the English law under 
which there may be criminal conversion of partnership property so as to amount , 
to theft : “see 31 and 32 Vict., Ch; 116, section 1. à 2 à 


.. This case-law is only an amplification of illustration (p) to section 378, Indian 

Penal Code: ^" .. OE 5 A Pa Í 4 
“ 4, in good faith, believing. property belonging to Z to be A's own property takes that property 

out of Z's possession. Here, as A does ; not take dishonestly, he does not commit theft.” | 
It embodies only the principle contained in section 79, Indian Penal Code, which 
protects acts done by a person justified, or by mistake of fact believing himself 
justified, bylaw. ` ` m Aus E n : 

^7" In the result, the removal of the property. was in the assertion of a bona fide 
claim of right and which by evidence was shown to be more than a mere colourable 
pretence to obtain or get possession of the, property, though probably it might turn 
out to be one which would not stand the test in a civil Court. This defence is valid 
and negatives dishonest intention which is the, gist of the offence. of theft. 

'Fhe conviction and sentence of the accused cannot be supported and are hereby 
set, aside and the accused: is acquitted.; The fine amount, if collected, will be 
refunded to him. ' . ; , 

(KS. wW ee Accused acquitted. 
" IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. + Present :—MR. P. V. RAJAMANNAR, ‘Chief Justice AND MR. JUSTICE VENKATA- 


K. Indira Bai ^ 0 ..  Appellant* 
"R. Venkata Sivaprasada Rao ` < .. Respondent, 


. Hindu Law—Foint family— Telegraph form declaring intention to separate signed by coparcener and duly 
despatched—Will executed: after signing such declaration—If affects testator’s share in joint family properties 
— Succession Act (XXXIX of 1925), section 59—Scope of testamentary suit. : 

^ On'the 4th August sometime before the execution of his will the testator who was a member of 
a joint Hindu family signed a telegraph form.in which he declared his intention to separate and the 
express telegram was duly despatched to his coparcener. The telegram should ordinarily have been 
t 7 H ud 7 z ^ 

x. (1916) 35 I. C. 167. E 3- A.LR. 1941 Nag. 105. . 
2. (1888) A.W.N 297. C 4. $:887) I.L.R. ro Mad. 186. 
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received by the brother on the 5th. After signing the telegraph form the testator executed a will 
bequeathing his property to his widow and died on the 6ta August. In. a suit by the widow for 
letters of administration with the will annexed, the caveator ard defendant in the suit, viz., the brother 
raised the contentions that (i) the testator had no sound di:posing state of mind, (ii) the will was 
executed under coercion and undue influence, and (iii) the testator was a member of a joint Hindu 
family and had no power to dispose of joint family properties. 


Held, (i) that the first and second contentions only are germane -o a testamentary suit and the 
trial Court having found on the contentions in favour of the plaint-ff should have decreed the suit. 
(ii) The parties having gone to trial on the third contention alo, the important question to be decided 
was ng whether a testator was or was not an undivided coparcener at the time of the execution of 
the will but whether he died a divided or an undivided member of a jaint family, bceause a will speaks 
only from the date of the death of the testator. The telegrzm having been despatched on the 4th 
evening should have been delivered on the fifth and the testator baving died only on the sixth it must 
be held that the testator died divided from his brother and th.-t therc&ore the will was valid and oper- 
ative in respect of his share of the joint family property. (Si) Section 59 of the Indian Succession 
Act declares that every person of sound mind nct being a minor mar dispose of his property by will. 
An undivided coparceners who is not under any personal di.ability and who is in a sound disposing 
state of mind has the capacity to execute a will. The rule- of Hindu Law only curtail the powers 
of the testator to affect by will joint family property and dc not.ta:e away the capacity of the co- 
parcener to make a will. E 


Case-law reviewed. 


On appeal from the judgment and decree 5f ths Honourable Mr. Justice 
Yahya Ali, dated 16th December, 1948 and passed in the exercise the testamentary 
jurisdiction of the High Court in T.O.S. No. 19 of :947. 


G. Chandrasekhara Sastri and R. Venkata Rao for Appelant. 
D. JNarasaraju and P. Ramachandra Reddi for Eespondent. 


The Judgment of the Court was delivered by 


The Chief Justice This is an appeal against the judgment of Yahya Ali, J., 
dismissing a suit brought by the appellant for grant of Letters of Administration 
with the will of the deceased K. V. Balakrishnamurthy armexed. She is the widow 
of the testator. The caveator, the defendant in the suit and the respondent 
herein is the uterine brother of the deceased. The appellant alleged that her 
husband Balakrishnamurthy duly executed on 4th August, 1947, the will in respect 
of which letters of administration were sought. He ded on 6th August, 1047. 
The defendant pleaded that when the will wat executed by him Balakrishna- 
murthy was not in a sound: and disposing’ sta‘e of mind and in any event 
the will was executed under coercion and undue influence exercised on the testator 
by his father-in-law one Dr. G. Venkata Rao. In adcition to these pleas which 
are strictly germane to a testamentary suit, the defendant also pleaded that the 
deceased was an undivided member of a joint family along with the defendant when 
he executed the will and when he died and thac therefore it was not valid and 
binding as the deceased had no power to dispose of joint family properties. The 
following issues were framed on the pleadings : 


(1) Was the will, dated 4th August, 1947, executed br late Kathirisetti Venkata Balakrishna- 
murthy while in a sound disposing state of mind 


(2) Was the will, dated 4th August, 1947, executed by late X. V. Balakrishnamurthy under 
coercion and undue influence exercised by his father-in-law * 


3 D 


(3) Was the deceased not divided in.status from the „ther members of his family at the time 
when he executed the wil and when he died? , n aau e E 


“Though a détermination of the third issue was noz necessary for the grant of 


the relief prayed for by the plaintiff, yet both the parties went to trial on the issue 
and the learned Judge has given his finding on that issus as well. © ^ ^. 

. The learned Judge found: in favour of the plaintiff onboth issues 1 and 2. 
Ordinarily, on these findings, the suit should have been decreed., But the learned 
Judge found against the plaintiff on issue’ 3 on thé ground ‘that the'deceased.Wàs not 
divided: in ‘status from the defendant at the time wher he executed: the ‘will and 
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therefore the will was not valid and binding on the defendant. In the result he 
dismissed the suit, though the learned Judge felt constrained to observe that the 
result was by no means satisfaetory. The plaintiff appeals against the dismissal 
of her suit. : 


The learned counsel for the respondent challenged the findings of fact arrived at 
by the learned trial Judge and sought to support the dismissal of the suit on grounds 
on which the trial Judge had held against him. The appellant's counsel besides 
supporting the findings of the learned Judge on the facts attacked the correctness 
of the learned Judge's finding on issue 3. It is convenient first to take up isfues 1 
and 2 together. 


The deceased Balakrishnamurthy was the son of one Venkatanarasayya by 
his second wife Kesavanarayanamma. By his first wife he had a son and a daughter. 
The daughter-was married to one Dr. G. Venkata Rao and the plaintiff is their 
daughter. She was married to-Balakrishnamurthy on 22nd November, 1945. 
Venkatanarasayya died in 1934 leaving behind him a will, dated 5th January, 1934. 
He bequeathed a third share in the family properties to his second wife, the mother 
of the deceased and the defendant. s 


. The deceased Balakrishnamurthy was a Bachelor of Engineering and was 
employed at the time of his death as Supervisor in the Sanitary Engineer's Office 
at Madras, after having served in various other places. He was transferred to 
Madras in July, 1947, but was unable to secure a house and was therefore compelled 
to put up with a friend. His wife was staying with her father Venkata Rao at Chica- 
cole (Srikakulam). He appears to have been given a quinine injection, it is not 
clear for what disease, and he developed an abscess at the place where he. was 
injected. Unfortunately tetanus also set in ; symptoms became very acute on the 
Ist August, 1947 and he was therefore admitted as an in-patient into the General 
Hospital, Madras, on that day.. In spite of large doses of ante-tetanus serum admi- 
"istered to him, he did not improve. He had lock jaw and abdominal rigidity 
on the 2nd August. He was given pareldehyde and chloral bromide by the rectum. 
In spite of the treatment and though he appears to have been in a better condition 
on the 5th, he never rallied and finally he expired at 11-30 A.M. on the 6th August, 
1947. `. | j 


The will in dispute was executed on 4th August, 1947, at the General Hospital. 
It was a short will and its operative portion runs, as follows : 


“1 hereby declare my intention to get separated from brother Venkata Sivaprasada Rao. I 
bequeath all my moveable properties including cash and moneys in banks, insurance policies, all 
immoveable properties belonging to my share, out of love and affection to my wife Indira Bai 
absolutely. . , 

I hereby authorise my wife to adopt any boy of her choice to perpetuate my line. 

I reserve to myself the power to cancel this will." 


The will is in the handwriting of an Advocate of this Court, Mr. M. S. 
Ramachandra Rao. It was attested by: Major Eeddi, Civil Assistant Surgeon, 
Government General Hospital, on duty, K. Kesava Rao, -Deputy Commercial 
Tax Officer, Madras, N. Prakasa Rao, House Surgeon, General Hospital, Madras 
and another advocate Mr. G. Balaparameswari Rao. The will contains both the 
signature and the thumb impression of the testator. The signature and the thumb 
impression are not disputed and it was not alleged that there was no proper attes- 
tation. The defendant's case was that on account of the feeble physical state to 
which the testator was reduced at the material time, he was not in a sound disposing 
state of mind and it was also possible for his father-in-law G. Venkata Rao to exercise 
coercion and undue influence on him to make him execute the will. 


On behalf of the plaintiff the two advocates, namely, the writer and attestor, 
two of the other attestors Mr. K. Késava Raoo and Major Reddi znd Dr. G. Venkata 
Rao, the father of the plaintiff, were examined, besides the plaintiff herself who 
gave evidence. Ov behalf of the defendant, one of the attestots Dr. Prakasa Rao 
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and one Narasamma who is alleged to have sen ʻe testator the day next 

after the execution of the will along with the testator's mcther and Mr. Ramamurthy - 
(Handwriting Expert) were examined in Court end the evidence of the mother 

of the deceased and one Mr. Prabakara Rao Nayud.i, thea Collector and Magistrate ' 
of Guntur was taken on commission. The learaed counsel for the respondent 

did not impeach the veracity of the two Advocates ncz of Major Reddi, though 

he pointed out discrepancies between their version as to what happened on the 

fourth and the version as deposed to by Kesava Ra» and Venkata Rao. So 

far as*the issue relating to sound disposing state of mind is concerned, the onus will 

be on the plaintiff, while it is equally clear that the 5nus -f establishing coercion and 

undue influence. would lie heavily on the defendant. i 


“We have no hesitation in concurring in the fmding of the learned trial Judge 
that the will was executed by Balakrishnamurthy while in a sound disposing state 
of mind. We are equally in agreement with his firding on the plea of undue influ- 
ence and coercion. The learned counsel did not keep tne two questions as entirely 
separate in canvassing the evidence. The learned Judge had the great advantage 
of watching the witnesses, such of those who were «xam 3ed in Court, while giving 
evidence and noting their demeanour and we see no Teas not to accept the finding 
arrived at by him on a consideration of the entire evidence. The case-sheet relating 
to the testator in the Pottinger Ward in the Genera: Hospital (Exhibit P-10) and the 
prescription register relating to the same patient (Exhib:t D-4) were both exhibited 
in this case. The plaintiff relied upon the fact thet in -he case-sheet there was no 

“entry as regards the treatment on the 4th August and zhe inference sought to be 
drawn was that the patient must have been in a 3ette> condition. On the other 
hand, the defendant relied upon the entries in the p-escriztion register which showed 
that at about 4 p.m. both paraldehyde and chlora. bromide were prescribed to be 
given per rectum, and this showed that the patient cculd not have improved on 
the 4th ; if at all his condition should have detericratec. We think it very unsafe 
to draw any conclusion from the entries or the absence of entries in either of the 
two documents, and it was conceded by Dr. Prakesa Rzo, the first witness for the 
defence, that in a case of tetanus the mind of the »atient remains clear to the last, 
the patient being acutely sensible of his condition. There was a suggestion that 
the injection of chloral bromide might cloud his mind, but he did not see any 
symptoms of any clouded mind. Major Reddi was tze Civil Assistant Surgeon 
on duty and who attested the will, deposed that h= examined) the patient at about 
the time of the execution of the will and that the patient’s mental condition was | 
very clear and he was in a position to understand wkat he was then doing. He asked 
the patient whether he wanted to make a will ard he said “ yes” and also that 
he was making the will in favour of his wife. The will was read out in his presence 
and Major Reddi was asked whether the patient was in a fit condition to make the 
will and he said “ yes” with a full sense of resporsibility. Though certain hypo- 
thetical questions were asked of him in cross-examEnation, the doctor gave a con- 
sistent version of the mental condition of the testa-or at the time of the execution 
of the will, in clear and unambiguous terms. Mr. Rzmachandra Rao who was 
responsible for the drafting of the will, who is an alvocate practising in this Court, 
was definitely of the opinion that the testator was in possession of all his faculties 
at the time of the execution though he might have been physically ailing. He was 
able to talk and answer questions. Mr. Balaparanceswazi Rao, the other Advocate, 
also deposed that the testator was fully alert and arswer-ng all questions and giving 
them instructions and replies to their questions in az intelligent manner. We 
accept without any hesitation the testimony of these thzee independent and disin- 
terested witnesses and on the strength of their testimony, aven ignoring the evidence 
given by the plaintiff herself, her father and Kesava Rao we are of opinion that it is 
established that the testator was in a sound disposing state 5f mind when he executed 
the will in question. . "no aat s NE 


We must next consider the defendant's case ef coercion angi undue influence i 
exercised by Dr. Venkata Rao, the father of the plaintiff. The learned trial Judge 
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was of opinion that the counsel for the defendant did not and could not go to the 
extent of contending that this case: had „been established. According.to him no 
attempt even was made, to substantiate the allegations made by the defendant in the: 
written statement to the slightest;extent.. That is why he recorded a. finding that 
as the.onus lay upon the defendant to prove coercion. and undue influence and as 
there was no such evidence, the issue had to. be found against the defendant. Before 
us Mr. Narasaraju, the learned counsel for. the defendant-res»ondent, tried to 
rehabilitate this issue and so: it has become necessary to deal with it. The case 
which he presented, to us was briefly this: .that it was at the persistent pressure 
which Dr. Venkata Rao brought to bear on the testator that the'will came to be 
executed, under which the entire property of. the testator was bequeathed to his 
wife, the plaintiff. A general argument was advanced that the provisions of the 
will were not natural, because. there was?no bequest either to the:mother- or to fhe 
brother. , To us, however, the-will appears to be perfectly natural in the, circum- 
stances., The brother was entitled to an, equal share in the family properties and 
there is no reason why the testator should have thought of making a bequest to him. 
As stated already, tne mother,was amply, provided for by her husband. who: had 
bequeathed a third share in.the.properties which he had obtained at a family. 
_partition by his will. She was a: widow: nearly, 60 years old without any. possi- 
bility of increasing needs. “The fact.that.the testator had affection for his mother 
is not inconsistent with the omission to make any bequest in‘herfavour.. . s» . 


The facts which emerge from the evidence which have a bearing on this aspect 
of the case are as follows: Prakasa Rao, a friend of the testator, who was at the 
material time working as a House.Surgeon inthe General Hospital, Madras, ,des- 
patched two telegrams at the request, of the testator, one, to the brother (the defen-_ 
dant) and one to Dr. Venkata Rao; ‘the plaintiff's father on the morning of the. 
second. ` Dr. Venkata Rao was the first to arrive on the 4th. The, mother and 
plaintiff came on the 5th. Along withthe mother came D.W. 2, a widow... Venkata 
Rao who was himself a medical practitioner was apparently worried over the state 
` of the testator’s health:and probably: expected ‘that the worst might happen. ,,He 
therefore telephoned to Kesava Rao who was then working as Deputy. Commercial. 
Tax Offier in the Harbour Division sometime in the afternoon and asked him to 
get the necessary legal help for the execution of à will. It was Kesava Rao:who was - 
responsible for-the presence of'the two advocates Messrs. M. S, Ramachandra Rao 
and G. Balaparameswati Rao and for the part they played in.the execution of the 
will. “There are slight discrepancies between the evidence of Kesava Rao and the 
. evidence, of the advocates as regards the manner, in which they were. informed of 

the purpose for which they were required, but we attach no importance whatever., 
to such ‘minor discrepaiicies. ,, It cannot. be, denied—and it was not denied—that_ 
both thé advocates were in the General Hospital that evening ard took part in the 
execution of the will, Mr. Narasaraju wanted us ‘to infer from the evidence that 
Dr. Venkata Rao was very, anxious and was pressing on the, testator.-to, have the. 
will executed., We think ‘chat. this, anxiéty, was quite natural, and ‘we see; nothing 
sinister in it. ` Venkata Rao was the father of the plaintiff; a very;young, girl who 
. might ‘be left'a helpless widow , in case the testator did not survive. If he therefore. 
wanted à will.to bé' executed as soon. as it could be conveniently, done, there was., 
nothing wrong. We do not agree with Mr. Naraszraju, that. tbe execution of the 
will on the 4th was deliberately with the intention of having the execution completed. 
before" the arrival of the testator's mother on..the scene. There is: no evidence- : 
to conchide that the.testator's mother was not well disposed to the plaintiff and that. 
she ‘would have objected to bequest of his property to his wife.: „The, evidence.cf 
the two advocatzs clearly: shows that the. will was.drafted to the, instructions of; the - 
testator Who. was in a sound: disposing-state of. mind, though, he; might have -been.. 


physically weak and ailing... 





^n^ 
MIO 


eO s Tabor ted, ae aa oec. 
Mr. Narasaraju very strongly relied upon the story deposed zo by ‘the testator's 
mother, that the testator, complained to her that he had béen. compelled to, execute 


h : 


awil; There are different versions of this:story,-to! be found in'the evidence of: the : 
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defendant's witnesses. The-mother said that the teatator told her that a will was 
written and that-he was made to sign in.it, and sae.tó.d him that it did not matter 
as he would be well and he, could revoke it.. Th2 testator did not tell her who got: 
the will executed. by him, . This was when she first saw him after arrival; She: 
again saw. him at about.3-30 pm. that day (i.e;) the 5th and the testator said to her + 
vi] ee they got a will executed by me according to -heir wishes. : I do not know what brother 
Even then, the mother did not ask him who it was who had got the will written- 
No? did he tell her, about it. She then told him that when his brother came, he 
could revoke, the will and everything would be allzight In the evening Mr. Praba- 
kara Rao, then District Collector, Guntur, came =o Hcspital at about.5-30 P.M. and 
she told him that her son was complaining that a will had been got executed by 
him. Prabakara Rao said that it did not matter; they that were all members of a. 
joint family and that when he got well, he:could revoxe the will. This evidence 
strikes us as entirely artificial. One of the surpris-ng features of the story is that she 
did not know of the contents of the will; she never asked anybody about it; she was 
not told that it was Venkata Rao who had forced the testator to execute the will 
and she did not ask her son who had compelled him to do so. Apart from the 
` inherent weakness in the story, we think the story must be completely disbelieved, 
in view of a letter which she admittedly addresed to her daughter on the same 
day; i.e. the 5th (Exhibit D-1). It was actually addressed to the defendant, because 
the daughter was living with him. This letter must have been obviously written 
after she had seen her son. The following portion of the.letter is most material, 

“ At the time I went he was able to talk. Immediat-ly on seeing him I became perplexed. 
As soon as I went he asked “ Amma, how is Anna?”, Ifthe case is adjourned, Anna and yourself 
should see Chinna Babu and go. Anna stated that he would come tomorrow ar the day after. 
God has helped. They say that there would be improvemeat in a couple of days”. 
There is no mention in this letter of any complaint by the testator of the execution 
of any will by compulsion. It is most unlikely that she would have omitted to write 
“to her daughter of such 'an important fact and particularly when that-lettér was: 
intended to be a letter also to the defendant. Mr. Prábakara Rao was examined 
on commission and. his evidence was relied on as corroborating the evidence of the 
mother. In the examination-in-chief he deposed: that the mother told him that 


her boy had complained that a will was. got executed by his father-in-law and he : 


told her that. the boy would get betterin a couple of days. .The witness himself: 
saw the testator in the hospital. The testator merely told him that a will was- 
executed and turned to his mother to know whether she had told him that. She 
told him that she had informed the witness. The. wizness, then asked the testator... 
' not to be worried and said that he would be all right in a couple of days. In the 
cross-examination the witness said that from the mother’s complaint he understood , 
that the will was got signed against his wishes. He did not advise the testator to. 
revoke the will. Nor did he take any, ‘steps abcut it. Accepting the evidence of. 
Mr. Prabakara Rao. taken as a whole, we do rot think that it corroborates the 
story deposed to by the mother in material particalars. We get yet another, version . 
from D.W. 1.(Dr. Prakasa Rao). According to him when the. mother first came, 
to. see the testator, ‘the testator said “ Mother, brother-in-law wrote a will" (Dr. 
Venkata Rao was the testator’s brother-in-law as well as his father-in-law). The’ 
mother consoled her son saying that he need not.-vorry and his brother would. come, 
and look after it, "The learned trial judge did not believe this witness; nor are we . 
inclined to believe him. We have no hesitation in rejecting the story of a, com-: 
plaint: by the testator. himself that he had been -oerced, and unduly influenced: tor. 
execute the will. . The learned trial judges finding. on Issue 2 was right. , n 


‘On the findings. on. the first two issues the plaintiff-appellant would. Bé entitled 
to the rélief for ‘which she prayed; namely, the grant of Letters of Administration’ 
' with-the will annexed, ;But.the. third issue was framed. on the plea,raised ,by, then 
defendant and. the; parties went to trial on that. , The suit itself. has been dismissed, :, 
because. the learned judge-found against the- plaintiff on that" issue. .-We-have- 
thought it. therefore desirable to, eal; with it. also. For the &isposal oft this i issue, - 


88 . 
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the following facts may be taken as undisputed. The testator and the defendant 
were members of an undivided family till 4th August, 1947. Though an ‘attempt’ 
was made' at the trial to contend that according to the will of the testator's father 
made in 1934, there was a division in status between the testator and the defen- 
dant, this contention was not'pressed before us by the appellant’s counsel. On 
the 4th sometime before the execution of the will, the testator signed a. telegraph 
form (Exhibit P-3). The telegram was addressed to his brother at Srikakulayn: 
and ran as follows : j i = 

“Hereby declaring my intention separating from you. Am executing will" ` 
The genuineness of the signature on the form was disputed by the defendant before 
the trial judge, but before us the learned counsel far the defendant accepted the 
finding of the learned judge that the testator did sign the telegraph form. The 
form itself shows that it was handed' in at the Mount Road Telegraph Office at 
8-20 p.m. and that it was signalled from that office at 8-32 p.m. It was an express 
telegram. In the ordinary course, the telegram should have been delivered at the 
defendant's address on the 5th. "The defendant was given notice to produce the 
telegram received by him, but he did not produce it. Nor did he go into the box 
and depose if and when he received it. The will was executed at about 7-30 P.M. 
The testator died on the 6th morning. On these facts it was contended on behalf 
of the resporident that though the telegraph form might have been signed by the 
testator before the execution of the will, it was not handed over at the Telegraph 
Office till after the execution. The testator had therefore no testamentary capacity 
at the. time when he executed the will, because the intention-to’ separate müst 
be deemed to have been communicated to the defendant at the earliest only when 
the telegram was handed in at the Telegraph Office. Mr. Narasaraju for the 
respondent went further and argued that even the handing in of the telegram was 
not sufficient, it must be proved when the telegram actually reached the defendant, 
because it was only then that the intention could be said to have been really com- 
municated. The learned judge did not accept the contention on behalf of the 
plaintiff that handing over the telegram to'a messenger which was before the exe- 
cution of the will amounted to communication and held that the testator must be 
deemed to have become divided from his brothér only after the telegram had been 
handed in at the Telegraph Office. As this was after the execution of the will, 
the learned judge held that the testator did not possess testamentary capacity at 
the time of the execution of the will. - He therefore felt constrained to hold that the 
will was invalid and dismissed the suit. . : i 


With due respect to the learned judge we have no hesitation in holding that he 
was in error in his conclusion. The learned judge was evidently misled by the use 
of the words “ Testamentary capacity ". ' He apparently proceeded on the assump- 
tion that an undivided Hindu coparcener had no testamentary capacity. "This: 
'of course is wrong. Section 59 of the Indian Succession Act declares that every 
person of sound mind not being a minor may dispose of his property by will. An’ 
undivided coparcener who is not under any personal disability and who is in a 
sound disposing state of mind has the capacity to execute a will. The rules of 
Hindu Law only curtail the powers of the testator to affect by will joint family 
property and do not take away the capacity of the coparcener to make a will. Obvi- 
ously an undivided coparcener can validy dispose of his separate property. His. 
status as undivided coparcener does not prevent him from doing so. Only a member 
of an undivided family cannot validly bequeath his undivided coparcenery interest . 
in the family property. It is not a lack of capacity ; it is a lack of power to be- 
queath. In other words the will cannot affect joint family property. The reason 
is succinctly stated in a very early Madras Case Vitla Butten v. Yammenamma?! thus, 

* At the momen: of death the right by survivorship is at conflict with the right by devise. Then 
the.title by survivorship, being the prior title, takes precedence to the exclusion of that by devise ". ` 
A will speaks only from the date of the death of the testator.’ But on the death 
of an undivided member of a coparcenery his interest survives to thé other member 


Y 'r. (1874)8 M.H.C.R,'6. 
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or members with the result that the will cannot operaie on such interest. In this 
view, the important question to be determined is not whether a testator was or was 
not an undivided coparcener at the time of the execution of the will but whether 
he died a divided or an undivided member of a Joint family. If at the time of his 
death he was an undivided member, the will will rot have any effect on his undivided 
share of joint family property, but.if he was divided, then the will would be valid, 
and the disposition of his divided share would be vaid. The case in Shib Sabitri 
Prasad v. Collector of Meerut*, is directly in poinz. In that case one Hanakchand 
exeguted a will on goth January, 1885. He died on :6th October, 1899. It was. 
admitted that Nank died separate from the rest of his family. It was contended 
that the will was invalid because .he was not divided zt the time of the Execution 
of the will. The learned judges did not accept the contention. Assuming that. 
ht was joint at the time of the will,.as it was admittez that he was separate when 
he died, they held that the will must be construed as . 


“ speaking and taking effect with reference to the sate of things in existence immediately, 
before the testator’s death, when admitttedly he had separzzed from the members of his family.” 
In Bodi v. Venkataswami Nayudu®, a Hindu, wao kad no male issue or an 
undivided coparcener along with him, executed a will which devised ancestral 
properties to which he was at that time absolutely e—titled as the sole surviving 
coparcener. But subsequent to the execution ot the will; the testator had a son 
born to him.' But the son died shortly after his birth, so that the testator had no 
Son alive at the time of his death. "The question. was whether the will hàd been 
revoked by reason of the birth of a son after the execution of a will. It was 
held that it was not. In discussing the law on the point, the learned judges start 
with the basic principle that a will is to be unde-stood as speaking at the death of 
testator and its validity is to be determined accordingl;. They also take it as well 
settled that even property which a person does rot possess at the time of the will 
may be validly bequeathed. Then then say :— 


** Survivorship hasthe effect of rendering a will invaiid with respect to property which the 
testator could not dispose of at the time of his death. All ot2er dispositions made by him are valid ”. 


This principle is also illustrated by cases in which it has been held that where a 
sole surviving coparcener makes a will of ancestral property and subsequently 
makes an adoption, the will becomes inoperative and by cases in which it has been 
held that where subsequent to the will a son is 2orn who survives the testator or 
when a posthumous son is born, the will becomes inoperative so far as joint family 
property is concerned ; see Krishnamurthy Ayyar v. Krishnamurthy Ayyar? and Minakshi 
v. Virappa*. i 

It is therefore clear that if the testator in this case can be said to have died a 
divided member, then the will would certainly be >perative in respect of the divided 
share of the testator. The fact that at the time of the execution of the will he was not 
separate would not be material. The learned judge erred in thinking that the 
testator should have been a divided member even at the time of the execution of the 
The learned Judge held that the testator must =e deemed to have become 
divided in: status from 8-30 P.M., on the 4th August, that is to say, before 
his death. Mr. Narasaraju for the respondent ccntenced that it is only when the 
telegram actually reached the defendant that the severance can be held to have 
taken place and as there was no proof when it reacked him'it has not been established 
that the testator died separate from the defendant. Mr. Narasaraju was unable 
to cite'any authority in support of his contention On the other hand, the ruling 
in Narayana Rao v. Purushothama Rao, is directly against him. In that case § and his 
son were members of a joint Hindu family. On 3-d August, 1926, $ sent to his son 
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a registered notice of his intention to become divided from him. On 4th August, 
1926 he executed a will disposing of his share in the joint family property in favour 
of a stranger and died on 5th August, 1926. The notice was in fact received by 
the son on gth August, 1926, i.e., after the death of S. It was contended that the 
division in status arose only on the gth- when the son received the notice and as S 
had, died on the 5th, the estate had passed by survivorship to his son and the will 
was therefore not valid. It was held by Varadachariar and King, JJ. that the 
issue of the notice was sufficient to prevent the operation of the principle of 
survivorship and the will was valid.” Varadachariar, J., who delivered the judg- 
ment of the Bench observed at page 318 : 

“It is true that the authorities lay down generally that the communication of the intention to 


become divided to other coparceners is necessary, but none of them lays down that the severance in 
status does not take place till after such communication has been received by the other coparceners ”. 


3 
In that case the testator was certainly justified in expecting that in the ordinary 
course his notice would have been delivered to his son on the 4th or at least on the 
5th and the testator died on the 5th. In these circumstances it was-held that the 
issue of the notice was sufficient to bring about a separation in status. In the case 
before us the telegram was despatched on the 4th evening and in the ordinary course 
it must have been delivered on the 5th and the testator died only on the 6th morning. 


In this view, it is unnecessary to call in aid the dictum of Viswanatha Sastri, J., 
in Kathesumma v. Beechu*, that once there is a clear unequivocal and unambiguous 
declaration of an intention to become divided on the part of a member of a joint 
Hindu family, there would be forthwith a severance in status and the despatch to 
or the receipt þy the other members of the family of a communication or notice 
showing the intention to divide on his part is not essential nor its absence fatal to a 
severance.in status. The testator in this case must be held to have died divided 
from his brother (the defendant) and therefore the will was valid and operative in 
respect of his share of the joint family property. . 


. In the result the appeal is allowed and the suit decreed with costs of the trial 
and the appeal. Advocate’s fee in the trial Court Rs. 1,000, here in appeal Rs. 750; 
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Present — MR, JUsTICE VENKATARAMA AIYAR. 


Anaithelayan alias Maruda Kandar .. Petitioner® 
.v. 
Marudamuthu alias Veerappa Kandar .. Respondent. 


:.Givil Procedure Code (V of 1908), Order 9, silet 19, Proviso (Madras Amendment) =lrregularity im 
service of summons—If cured —Order 5, rule 17, Provisions, if mandatory. 

The failure to take an acknowledgment or to affix the summons as contemplated under Order 5,. 
rule 17, Civil Procedure Code, is cured by the proviso to Order 9, rule 19, Civil Procedure Code, 
enacted in Madras, though the provisions of Order 5, rule 17, may be mandatory. The proviso: 
is intended to apply to. all cases in which there has been a fzilure to observe the provisions: as to- 
service of summons under Order 5. If it be proved that the defendant had suficient notice it ‘will 
only be an irregularity such as will be cured by the proviso. 


, Petition- under. section 115, of Act V of 1908, praying iu the “High, ‘Court 
will be pleased. to revise the order and decree of the Court ofthe District Judge, 
Salem, dated 15th. November, 1948, in C. M. A. No. 30, of 1948. preferred against: 
the decree and. order .of the Court of: the, District. Munsiff, Namakkal in.I..A.;No. 
885 of 1946 in O. S; No. 302, of 1946... M Le SION NA, C 


-.G, A: Sêshagiri ‘Sastri for- Petitioner. M pe de row ug PEE OON aen 
R. Desikan™ for Snes Se, ep ML MC E c ad oe 





UT na ti. (1949) 2 ML. 268. 


*CLR.P. No, 1427 of 1949. i tpe lu Ma qth November, i952. . 
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' The Court delivered the following 


Jupcmenr.—The respondent instituted O. 3. Na.. 302 of 1946 in the Court 
of the District Munsiff, Namakkal, for recovery 5f pcssession of certain properties 
and for mesne profits, and the same was decreed ex perte on 16th September, 1946. 


"The defendant then applied in I. A. No. 835 of 1946 to set aside the. decree 
: passed ex parte on the ground that the summons was rot duly served on him. The 
facts as found by the Courts below are that the suzxumozs was tendered to the defend- 
ant on 14th September, 1946, and that he refused to sign the acknowledgment. 
The contention of the petitioner is that the process-server must either take an 
acknowledgment from the defendant or affix the summons to the outer door of the 
house and that as neither was done, there was no Jue service of summons as required 
by Order 5, rule 17 and that, therefore, the Curt was bound to set aside the 
ex parte decree under Order o, rule 13. The Courts below met this contention 
by reference to the proviso to Order 9, rule 13 enacied in Madras. The proviso 
runs thus : i 
“ Provided further that no Court shall set aside a decree passed ex parte merely on the ground 


that there has been an irregularity in the service of summcas if 1: be satisfied that the defendant had 
notice of the date of hearing in sufficient time to appear and answer the plaintiff's claim.” 


The Courts below have held that the defendant hzd notice of the hearing in sufficient 
time and that the failure to affix the summons ca the outer door was only an irre- 
gularity. They accordingly dismissed the apficaticn to set aside the ex parte 
decree. 


Mr. Seshagiri Sastri, the learned advocate br th= petitioner contends that the 
proviso to Order 9, rule 13, applies only when there is merely an irregularity in 
the service of summons but that the failure to teke an acknowledgment or to affix 
the summons is much more than an irregularity ; and that it is an illegality vitiating 
the entire service and that the proviso has accordingly no application. In support 
of the position that the failure to affix the summors amounted to an illegality, 
he relied upon the decision in Ganeshmal v. Kesorxm.Co:ton Mills, Lid.t. That case 
arose under the Arbitration Act. An award having beer: filed into Court, notice there-" 
of was directed to be given to the party. The simmcns was tendered to the party 
but he refused to receive it. No acknowledgmeat by him was taken nor was sum- 
mons affixed on the outer door. An ex farte order was passed and an application 
was filed for setting aside the ex parte order on^the ground that the provisions of 
Order 5, rule 17, had not been complied with. This petition was opposed on the 
ground that non-affixing of a copy was only an irregularity and that it was not a 
ground for setting aside the order. It was hell, or a review of the authorities, 
that the failure to affix a copy amounted to much more than an irregularity ; and 
that the procedure laid down in Order 5, rule 17 must be strictly followed and if it is . 
not followed, the decree must be set aside under Order 9, rule 13. ‘The judgment 
refers to the contrary view taken in some of the Courts but holds that the provisions 
of Order 5, rule 17 are mandatory and must b2 strictly complied with. 


The question is whether this decision can be app ied to the present case which 
is governed by the proviso to Order 5, rule 13 <nact2d in Madras. Though it is: 
true that in Ganeshmal v. Kesoram Cotton Mills, L.d.1, the failure to observe the pro- 
cedure is described as something more than an irregularity, I am of opinion that 
the-matter really falls under the proviso to Order 9, rule 13. It is difficult to see 
to what case the proviso can be applicable if it is n-t to apply to cases like this, 
where the provisions as to service of summons zre not complied with strictly. In 
my opinion, the proviso applies to all cases in which there has been a failure to 
observe the provisions as to service of summons ander Order 5. In all such cases 
if it be proved that the defendant had notice of the dai= of hearing in sufficient time 
to appear and answer the plaintiff's claim, it wil be an irregularity, such as will be 
cured by the proviso. 
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In view of the finding that the petitioner had knowledge of the date of hearing, 
the ‘application for setting aside the èx parte decree under Order 9, rule 13, was 
rightly dismissed by the Courts below. ; 


This revision fails and is dismissed with costs. 
R.M. ————— Petition. dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. j 
Present :—MR. Justice CHANDRA REDDI. 


Anganna Thevan .. Appellant* 
v. i 
Ayyasami Thevan and another .. Respondents. * 


Hindu Law—Alienation by mother—Son’s time-barred debts—Alienatzon for discharge of —Whether binding 
on reversioner. 
A mother succeeding to the estate of her deceased son is no: competent to alienate the property 
in order to discharge a time-barred debt of her son. 
. Harakh Sonar v. Gopikrishun, A.I.R. 1926, All. 120 and Sheoram Pande v. Sheo Ratan Pande, (1921) 
LL.R. 43 All. 604, followed. 
Daroga Rai v. Basdeo Mahto, (1936) I.L.R. 16 Pat. 45. doubted. 


Appeal against the decree of the District Court, Coimbatore, in A. S. No. 379 
of 1947; preferred against the decree of the Court of the District Munsiff, Tiruppur, 


in O. S. No. 38 of 1946. 
P. S. Balakrishna Aiyar and P. S. Ramachandran for Appellant. 
A. Balasubramaniam and. V. S. Mayilerumperumal for 15t Respondent. 


The Court made the following 

Orver.—This second appeal arises out of a suit instituted in the Court of 
the District Munsiff of Tiruppur for a declaration that the sale deed Ex. B.-7 exe- 
cuted by the 2nd defendant on 7th June, 1945, in favour of the first defendant is 
not binding on the plaintiff after the and defendant's lifetime. The plaintiff filed 
the present suit claiming to be the reversioner to the estate of one Kandaswami 
who died in or about August, 1936, and whose estate devolved on his mother, the 
end defendant. The suit properties were sold for a sum of Rs. 400 in favour of 
the rst defendant. The consideration was made up of Rs. 272 to be paid to the 
mortgagee Subbakkal under Ex. B-3 dated 14th June, 1941, for Rs. 200 and Rs. 128 
to be paid in discharge of the morigage, Ex. B-6 dated 15th Aprii, 1941, both the 
mortgages having been executed by the and defendant in discharge of the debts 
incurred by the last male holder himself in connection with his marriage. Two 
promissory notes were executed by Kandaswami one on gth May, 1936, for Rs. 200 
evidenced by Ex. B-1 in favour of a person called Kandaswami Thevan and another 
for a sum of Rs. 200 on 25th May, 1936, evidenced by Ex. B-4 in favour of the rst 
defendant. The 2nd defendant executed Ex. B-2 in renewal of Ex. B-1 on oth 
June, 1939 while Ex. B-4 was renewed by her by Ex. 8-5 on :5th May, 1939. 
It was to discharge'the debt due under Ex. B-2 that Ex. E-3, the mortgage in favour 
of Subbakkal, was executed while Ex. B-6, was!execu:ed in favour of Kandaswami 
Tevan, in discharge of Ex. B-5. The plaint proceeded on the footing that the 
mortgages in discharge of which the sale deed Ex. B-7 was executed were nominal 
and that nothing was really due and payable by Kandaswami the last male 
holder. According to the plaint all these documents were brought into existence 
with a view to defraud the reversioner. . 


The suit was resisted on the ground that che mortgages were really supported 
by consideration and the sale deed brought about for the purpose of discharging 
the mortgages was a valid and binding one. The trial Court went into the question 
whether the debts were really in existence during the lifetime of Kandaswami 
or not and came to the conclusion that the sale deed Ex. B-7 and the mortgages 
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in discharge.of which the sale deed was executed were fully supported by consi- 
deration and the sale deed Ex. B-7 was binding on the reversion. In the : result, 
the District Munsiff dismissed the suit. r I2 


On appeal by the plaintiff the lower appellate Court while holding that both 
Ex. B-7 the sale deed and the mortgages were Zenuine transactions, reversed the 
decision of the trial Court as it thought that the major portion of the consideration 
fof Ex. B-7 was in discharge of a time-barred debt. According to the learned 
District Judge, Ex. D-2 in renewal of Ex. B-1 wes executed after Ex. B-1 was time- 
barred and Ex. B-3 the mortgage in favour of SuEbakkal was created for the purpose 
of discharging the time-barred debt evidenced by Ex. B-1. In the opinion of the 
learned District Judge the mother of the last mace holder was under no pious obli- 
gation to renew a time-barred debt and therefore Ex. B-3, which was executed for 
the purpose of discharging the debt, under Ex. B-2 could not bind the reversion 
and therefore to the extent that the consideraticn of Ex. B-7 was utilised for the 
discharge of Ex. B-g, it would not bind the plaintit. The result was that he decreed. 
the suit subject to payment of Rs. 128 which was the amount paid by the 1st defendant 
to discharge Ex. B-6. Evidently, the learned District Judge in coming to the 
conclusion that Ex. B-2 was a renewal of a time-barred debt.relied on the deposition. 
of the 2nd defendant that on the date on whica Ex. B-2 was executed the debt 
under Ex. B-1 was already barred and that she did not make any payment’ to the 
payee towards interest. i . 
I think the lower appellate Court should rot have granted a decree on a 
point not taken by the plaintiff in the pleadings. It may be stated that it was not 
pleaded in the plaint that as a portion of the consideration for Ex. B-7 covered 
a time-barred debt, the sale deed would not bini the reversion to that extent nor 
was any issue raised on that question. If the lower appellate Court wanted to base 
its decision on the question of limitation, in farness to the parties concerned it 
-~ ought to have framed an issue whether Ex. B-2 was in renewal of a time-barred 
debt and sent it back to the-trial Court to deterraine that issue after giving oppor- 
tunities to both sides to let in evidence on tha- point. It is not desirable that 
some stray statements made by the parties in the witness box should be made the 
basis of a finding when it had no relation to any issue that was raised in the suit. 
Since the lower appellate Court has based its decision on the question of limitation 
without giving an opportunity to the parties concerned to agitate this matter fully 
in the trial Court, I think I have to ask the trial Court to consider the issue afresh 
on the material to be placed before it and. submit = finding on the question whether 
Ex. B-2 was in renewal of a time-barred debt. Finding to be submitted within 
two weeks of the reopening of that Court after summer recess. The parties are at 
liberty to adduce evidence on this point. Objections, if any, within two weeks 
thereafter. 


The question whether the mother can renev a time-barred debt of her son | 
will be considered after the submission of the finding. 


* Æ * * * * * 


After the return of the finding, the Court delivered the following 

Jupement.—The finding submitted by the learned District Munsiff is that 
Ex. B-2 was executed in renewal of a time-barrzd debt. The question therefore 
arises for consideration whether a mother succeeding to the estate of her son, cam 
alienate property to discharge the time-barred deb- of her son. Mr. Ramachandran 
appearing for the appellants contends that it is th: duty of the mother, to discharge 
the son's debt, as the Hindu Law recognises no Hmitation, so far as the discharge: 
of the debts is concerned. In support of this contention he relied on a decision 
of a Bench of the Patna High Court in Daroga Rai v. Basdeo Mahto!. There the 
daughters during the lifetime of their mother who succeeded to the estate of her 
husband borrowed some monies for performing žhe Shradha of their father. In 
order to discharge these debts which became barrec, they alienated a portion of their 
T —————————M——————ÉÉ—ÉÉ——ÉÉÉÉ——— 
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father'scestate. This ‘alienation was. attacked ‘by the "ultimate" reversioners -on 
two grounds, viz:, (1) that the daughters were not competent to‘ contract. debts 
during the lifetime of the widow so as to bind. the reversioners, and: (2) that they 
could not alienate, property for. payment of debts incurred far legal, necessities 
_ ‘which had become barred., ‘The learned Judges construed the borrowing as one 
‘on behalf of the widow. On the second: point the learned Judges held that since 
'* “at was open to the daughters to keep the debts alive, by renewing “hem so as to bind 
the reversion, there ‘is no reason why they should not be allowed to pay off the 
‘debts which they could have.kept alive merely, because they became time-bafred. 
‘No doubt this decision lends support to the position taken up by Mr; Ramachandran. 
v ," t. Butianother Bench of the same:High Court was inclined to doubt:the' correctness : 
of this ruling in Harakh Sonar.v. Gopi Krishun'.,. The. learned Judges thought tha 
the case in, Daroga Rai v. Basdeo Mahto®, required reconsideration. ,- .. , ^ 
^: “A case on the point is to'be found in Sheoram Pande v. Sheoraian' Pande*. . There 
ït was laid. down that.a:Hindu mother succeeding to her ’son’s‘ estate: could hot 
validly alienate a part of the property in order: ta pay-off the time-barred debts 
oft her husband. ; Referring to cases in which the opinión was expressed that: the 
“debt contracted by the husband- could be discharged by the widow, if sonless, or if 
“her husband enjoined on-her to do so on the death bed, the learned Judges stated 
that:they were not authorities for the proposition put forward in:that case. ‘The 
case in Sheoram Pande v. Sheoratan Pande, is quoted with approval in Mayne’s Hindu 
Law and Usage, 11th Edn.; page 771. This.is referred to also in ;.** Principles 
of. Hindu Law” by Mulla at-page. 187. (11th, Edn.). - E eet T A 
_¢ y -In my opinion, this decision if I may say so with respect is sound and-I express 
‘my -respectful accord with.the reasoning adopted in.that case; Applying this 
principle, I must hold that.a mother succeeding to. the^estate of her son-is not 
competent to alienate the. property in order to.discharge.the: time-barred debts of 
. her son.: : In these circumstances I must uphold the decision of the lower appellate. 
Court subject to this-modification that the appellant will get-Rs: 128 with interest 
at 6 per cent. per annum from the date of sale. The parties: will. bear: their own 
costs. throughout.’ . . - iue 3 Z2 x NU > 2 : 
Qe. RM. 05308 us. ] : Decision modified. 
“IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
lf 0. Presenti MaR. Justice Sussa Rao) s, So 
“The, South India Bank, -Ltd., Tirunelveli 
Kg, A set ak -U. . i " get ET " Aue Med. s QS Ov "esc RR ART d 
TT..D. Pichuthayappan- and another., "E yas, Respondents. 
Madras: Shops-and Establishment "Act (XXXVI of 1947); section 41 (2)-—Constitutional validity—Consti- 
tution of India (1950), Article 14—Scope—Equality before law and equal protection of law-—Scope. :- 
, “< All persons, are equal. before the law ” is fundamental of every civilised Constitution. Equality 
"before law is a negative concept ; equal protection of láws is a positive one. The’former declares 
that every one is equal before law, that no one can claim special privileges arid that' all classes are 
equally subjected to the ordinary law of the land ; the latter postulatés an equal protection of all alike 
in the same situation and under like circumstances. No discrimination can be made either in the 


privileges conferred ‘or in the liabilities imposed. ? It has also been held—for without that apparently 
just laws: may in their application be so abused as to subvert the fundamental concept, of equality 
"before law—the laws should be applied by public authority without arbitrariness or discrimination. 
“The law ‘which though ‘apparently fair, but contains inherent possibilities! for- discrimination and 
arbitrary action, is in itself bad. But these propositions conceived in the interests, ofthe public, 
if logically stretched too far, may not achieve the high purpose behind them. .In a society of unequal 
asic structure it is wellnigh impossible to make laws suitable in their applica-ion to all persons alike. 
So a reasonable classification is. not only permitted but is necessary if society should progress.’ But 
" Such 'à classification cannot be arbitrary but must be based uipon differences pertinent-to: the subject 
in respect of, and the purpose for which, it is'made. Further the Supreme Ccurt of America evolved 
the.doctrine of police, power which enables the. State.tó prescribe regulations to promote the health, 
peace, morals and good order of the people. But the Indian Constitution does not recognise any 
such power in the State but specifically prescribed the cirumstances and ‘to the'extent fundamental 
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Tights recognised can be restricted in the interests of ‘the' public. ~ "à 
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The object of section 41 of the Madras Shops and Establishment Act is to prevent the arbitrary 
dismissal of the employees. Under the section the emplo-er caanot dispense with the service of a 
person employed for a continuous period of not less thar- six months except for reasonable cause. 
He is also bound to give one month's notice or wages in lieu of such notice. But such a notice is not 
necessary if the employee is found guilty of misconduct ‘aiter-dce enquiry. The employee is given 
a right of appeal to the authority prescribed. It cannot 5e said that the discrimination in favour 
of employees invalidates the section. There are obvious differences between the two classes of persons, 
employers and employees, which do not yield to common treatment. One is rich, the other is poor; 
one is powerful, the other is weak; one can dispense with the services of another andreappoint another 
in his place without detriment to his interest, but the other, if discharged may have to starve and go 
without any appointment. The purpose of the law is to >rotec: this class of employees from the 
arbitrary action of the employers. The classification is ba=d upon the differences pertinent to the 
subject-matter and the purpose of the legislation. The separate treatment meted out to the employers 
coming under the definition of the Act is not an arbitrary -lassifization: It cannot be said that such 
classification is not reasonable. The power conferred on the presccibed aüthority by section 41 of the 
Att is a quasi judicial power which in the nature of things cannot be exercised arbitrarily. The section 
«does not offend the provisions of Article 14 of the Constitution of india. - 


. . Petition under Article 226 of the Constituton cf India praying that in the 
| circumstances stated in the affidavit filed therewi-h the High Court will be pleased 
* to issue a writ of certiorari calling for the records relatng to Case No. 555 of 1950 
on the file of the Additional Commissioner fo- Wcrkmen’s Compensation and 
-quash the order of the and respondent datec 23rc July, 1951, in the said case 


No. 555 of 1950. 
K. V. Venkatasubramaniam Aiyar and T. P. Gopalakrishnan for Petitioner. 


S. Mohan Kumaramangalam, A. Ramachandran for Pow and Reddy and Vepa P. 
< Sarathy for Government Pleader (P. Satyanarayanz Rax) for Respondents. 


The Court made the following 


Orver.—This is an application for issuing a wit of certiorari to quash the 
order of the Additional Commissioner for Wockmez's Compensation, Madras, 
dated 23rd July, 1951. The petitioner is the Scuth India Bank, Ltd. The first 
respondent was a clerk in the office of the petitiener. On 25th September, 1950, 
he was served with a notice of termination o2 his employment. In the said 
‘notice it was stated that on account of retrenchment his services were terminated 
"with -effect from 1st October, 1950. On 18th October, 1950, he preferred 
an appeal under section 41 (2) of the Madras Skops end Establishment Act, 1947 ° 
(hereafter called the Act) to the Labour Commissioner, Madras, questioning the 
validity of the termination of service. The Additicnal Commissioner for Workmen's 
Compensation, after making the prescribed enquiry and after hearing the parties, 
held that the discharge of the applicant was noc for a reasonable cause and set 
aside the order of the bank discharging the petitiorer.: The bank filed the aforesaid 


"writ for quashing that order. i 


Learned counsel for the petitioner made a thrze-prolonged attack on section 41 
of the Act based on Article 14 of the Constituticn of India which guaranteed to 
every person equality before the law and equal prozecticn of the laws in the territory 
of India. t was said that the provisions of the Act made a discrimination between 
employee and employee and employer and employer and also conferred on the 
Commissioner a naked arbitrary power to interfere with. the right of the. employer 
to discharge the employee. To appreciate tke coatentions raised, it will be 

- convenient: at the outset:to read the relevant sections of the Act and to consider 
the case-law on the subject. "AA ea i 
* Section 2 (5) : ‘employer’ means- a person owning ar. having charge of the, business of an 
vestablishment and includes the manager, agent or other person acting in-the general management 
_ or control of an establishment. MEN i a i EVAN M 
Section 2 (3) : * Commercial esiablishment’ means an sstablshment which is not a shop but; 
which carries on the business of advertising, commission, forw=rding of commercial agency, or which 
is a clerical department of a factory or industrial undertaking or which is an insurance company, 
_joint stock company, bank, brokers! office or exchange and ircludes such other establishment as the 
Provincial Government may by notification,declare to be a cormerc al establighment for the purposes 
of this Act. ; AMETE ui 


30 


ii ra D “res! MAD RAS LAW -JOURNAL REPORTS. 117 o [1953 
' Séction 2 (12): “Person: employed” “means (iii) in the case of -a commercial ‘establishment 


“other than a clerical departmentof a-factory ör an industrial undertaking a person wholly or Mcd 
“employed in connexion with the business of the establishment, and includes a peon.” 


REPE ‘Section’ 5: ‘Notwithstanding anything ‘contained i in section 4, the Provincial Government’ may 
-by-notification apply all or.any of the „provisions of this Act ta. any, class of persons or establishments 
mentioned in that section other than those mentioned i in Clauses e. and ( ) of sub-section (1), and. 
modify or cancel any such notification,. : 


i oy 


‘Section 6 : The Provincial Clóvérnmeht may, ue naiheatiea exempt sie permanently-o» for 
any'specified period, any establishment or'class of establishments, ‘or person o* class’ of persons, from: 
‘all or any of the provisions of this ‘Act, subject to such os as ihe Provincial Goyernmenwdeen, 
fit. 5 "S d treo, k 


* "Section: 41 (1): No employer. shall "dispense with tlie service of a person employed continuously 
for a period of not less than six months, except for a reasonable: cause and without giving such person 
iat least one month's.notice or wages in ‘lieu of such notice, provided, however, that such notice shall 
not be necessary where the services of such person aré dispensed with -on a charge of misconduct 
supported by satisfactory evidence recorded at an inquiry held for the purpose.” 

‘The Act was passed ‘to ‘provide for the regulation of conditions of work'in shops, 
‘cornmercial establishments, restaurants, theatres ard other establishments and for 
‘other-purposes, the Act was-.conceived: and. enacted to’ improve the’ conditions: of 
‘the einployees of the particular.class of establishments under private control. Under 
‘section 41; the validity whereof is now questioned, a person employed in an establish- 
. ment. defined in the Act is given protection against arbitrary determination of his. 
services. He is also given a right of appeal to the authority prescribed in the Act. 
1 shall revert to the subject” of validity after noticing some of the leading American. 
cases cited at tlie Bar. 


The relevant: ‘provision of the: Constitution i lis Article ve It de dares’ 


** The State.shall not deny to any person equality before the law or the equal protection of the 
laws within territory of India." 
The phrase f ‘équality before the law? ‘occurs’ in all written Constitutions ; but 
the phrase “ equal protection’ of. the laws" is adopted from the Constitution of 
the United States. ‘See Article ' 14 of the ‘Amendment of the Constitution af the 
"United: States’ of America. “Article 14 says: 


^, ** No State shall miake or. enforce any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any person of life, liberty or property without 
due process of law ; nor deny to any „person within its jurisdiction the equal protection of the laws,” 


In William Adair v. United States}, the ‘question, raised was the constitutionality- of 
certain provisions. of the Act of. ‘Congress concerning carriers engaged in inter-state 
commerce and their.employees. No employer shall threaten an employee with 
loss of employment or unjustly , discriminate. against any employee because of his. 
membership in. labour corporations, associations or organisations. William Adair 
` discharged the employee, O. B. Coppage, because of his membership in a labour 
organisation. He was therefore charged for unjustly discriminating agdinst am 
employee of a common cariier and an employer engagéd in inter-state ‘commerce 
because of ‘his membership in a labour ‘organisation. -The question-was whether 
the imipugned part of the tenth section of.the Act was repugnant to the Fifth Amend- 
ment’ of the Constitution’ declaring : that^no 'person shall be deprived of liberty or 
property without due ptocess'oflaw. Jt may. be mentioned that the Fifth Amend- 
ment ofthe Constitution dóes riot provide for “ equal protection of the. laws." : .The 
Supreme Court therefore was investigating in that case whether the right'of property 
and personal liberty, were violated: by thé Article: 14. Harlan, Je laid- down: the 
scope of the Fifth Amendment at page 441 as follows : : 

“In our opinion that section, in the particular mentioned, is an invasion ofthe personal 
liberty, as'well a$ of the right of property; gudranteed by that Amendment. Such liberty and right 
embrace the right to make contracts for the purchase of the labour of others, and equally the right 
to make contracts for the sale of one's own labour ; fundamental condition that no contract, whatever 
its ‘subject-matter, can be sustained which the law, upon réasonable grounds, forbids as inconsistent 


with' the public interests, of; as hurtful to the public order, or as detrimental: to the common good. 
This Court has said that ‘ n every well-ordered uem. a with the duty of conserving the 
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safety of its members, the rights of the individual in respe:t of his liberty may, at times, under the 
pressure of great dangers, be subjected to such restraint, to abe enfarced by reasonable’ ‘regulations, as. 
the safety of the: general public may. demand” '.: 


To put ‘it shortly, they approach the question , ed two aspects ? 


Siu 


mr 


I. Whether the impugned section pepe the Heey of property without die 
process of law; and 


siot. Whether the restrictions imposed are reasonable regulations under what is 
techpically called as the “police power? in America. The passage strongly relied 
upon by the learned counsel.may now be extracted. At page 442, Harlarn, J., 
observed : 


“While, as already suggested, the right of liberty and 2roperty guaranteed by the Constitution 
against deprivation without due process of law is subject to ruch reasonable restraints as the common 
good or the general welfaré may require, it is not within thefunction of Government—at least, in the 
absence of contract between the parties—to compel any person, in the course of his business and ‘against 
his will, to accept or retain the personal services of another, 2r to ccmpel any person, against his will,, 
to perform personal services for another. The right of'a person to sell his labour upon such terms 
as-he deems proper is, in its essence, the same as the right o` the purchaser of labour to prescribe the 
conditions upon which he will accept such labour fzom the person ofiering to sell it. So the right of 
the employee to' quit the service of the employer, for whate~er reason, is the same as the right, of the 
employer, for whatever reason, to dispense with the services of such employee. It was the legal right 
of the defendant, Adair,—however unwise such a course might have been to discharge Coppage 
because of his being a member of a labour organisation as it-was the legal right of Coppage, if he saw 
fit to doso,—however unwise such a course on his part migh have been,—to quit the service in which 
he was ‘engaged, because the defendant employed some persons who were nct members of a labour 
organisation. In all such particulars the employer and the :mplovee have equality of right, and any 
legislation that disturbs that equality is an arbitrary interference with the liberty of contract which 
no Government can legally justify in a free land." 


I have quoted the passage in extense as this passage was the sheet anchor of the 
learned counsels argument. The Supreme Court held that there: was no such 
‘connection between inter-state: commerce and membership of a labour organization 


as to authorise Congress by the Act to make it a crime against the United States 


for an agent or officer of an inter-state carrier ha-ing full authority in the premises 
from his principal, to discharge an employee from service to such carrier, because 
of the membership on his part. In the aforesaid passage itself the Supreme Court 
recognised thé right of the Congress to put reasonable restraints as the common 
good or general welfare’ may require, but having regard to the facts of that case 
they held: that the said restrictions would not, came within the “ police powers ^! 
of the State. Apart from the fact that that decison does not turn upon the. phrase 
“ equal protection of the laws ” for that phrase is rot found in the Fifth Amendment, 
it is only aii authority for the position’ that the impugned section is an arbitrary 
interference with the liberty of contract in cases where the restriction so impose 
does not come under the police power of the State. Under the Indian-Constitution;: 
liberty of contract is not one of the fundamenta rights, in Part III.. In T. B. 
Coppage v. State, of Kansas, the Supreme Court considered the scope of the 14th 
Amendment. There a person was convicted bz the Kansas Chief State, Court 
-under information charging violation of a statute of a State forbidding employers to 
exact a.promise not to join or retain membersHp in a labour organisation as a 
condition of securing or retaining employment. The Supreme Caurt of the United 
States set aside that order. The Supreme Court accepted the principles laid down 
in Adair v. United States? and restated them at paze 445 in. the following manner : 


“ The principle is fundamental and vital. Included in the right of personal liberty and the right 
of private property—partaking.óf the nature of each—is the -ight to.make contracts for the acquisition 
of property. : Chief among such contracts is that of personal employment, by which labour and other: 
services are exchanged for money or other forms of property. If this right be struck down or arbitrarily 
interfered with, there is a substantial impairment of liber-y in the long-established constitutional 
sense. The right i is as essential to the labourer a8 to the capitalist, to the poor as to the rich; for 
the vast majority of persons have nó other honest, way to i to acquire property, save by working 
for money. r 

, An. interference with, this liberty so serious -as that now under consideration, and so disturbing 
of equality of right, must be deemed to be arbitrary, unless it be supportable as a resonable exercise 
of the police power. of the State.” 


1. 59 L.Ed. 441. i * 542. 52 LEd. 436. ? 
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At page 447 they again reiterated the principle of police power : : 


** We need not refer to the numerous and familiar cases in which this Court has held that the 
power may properly be exercised for preserving the, public health, safety, morals or general 


welfare, and that such police regulations may Lodge d limit the ormer of personal liberty, 


including the right of making contracts.” 
The decision accepted two concepts : 


; I. The right of personal liberty and private property including the right t to 
make contracts for acquisition of property ; and 


..2. The power of the State to-impose reasonable restrictions: of that right i in 


exercise of the police power. - 


"This decision also does:not purport to deal with the ambit and the limits of. fhe 
phrase “ equal protection of the.laws.” On the facts of the case it was held that 
the impugned Act could not be sustained on the police power of the State. 


In Williams Truax v. Michael Corrigan!, the Supreme Court considered the 
scope-of the phrase ““ equal protection of the laws.” ‘There a dispute arose between 
the plaintiffs and the defendants Union concerning the terms and conditions-of 
employment of the members of the Union. As the plaintiffs refuséd to yield to the 
terms of the Union, the Union ordered a strike. ‘To win the strike and to coerce 
and compel the plaintiffs to comply with the demands of the Union, the defendants 
and others, unknown to the plaintiffs, entered into a conspiracy and boycott to 
Mure plaintiffs, in their restaurant and restaurant business, by inducing plaintiffs’ 

customers and others theretofore well and favourably disposed to cease to patronise 
or trade with the plaintiffs. To achieve that object they resorted to picketing, 
displaying banners, advertising the strike, denouncing plaintiffs and circulating 
handbills containing abusive and libellous charges against the plaintiffs, etc. The 
defendants relied for nium on 1464 of the Revised Statutes of Arizona, 1913, 
which says : - 

* No restraining order or injunction shall be granted by — of this State, or a Judge or the 
Judges thereof, in any case between an employer and employees, or between employers and employees, 
or between employees, or between persons employed and persons seeking employment, involving 
or growing out of a dispute concerning terms or conditions of employment, unless necessary to prevent 
irreparable injury to property or to a property right of the party making the application, for which 
injury there is no adequate remedy atlaw . . And no such restraining order or in- 
junction shall prohibit any person or persons from. terminating any relation of employment, or from 
ceasing to perform any work or labour, or from recommending, advising, or persuading others by 


peaceful means so to do; or from attending at or near a house or place where any person resides or 
works, or carries on business, or happens to be for the purpose: of peacefully obtaining or communi- 


. cating information, or of peacefully persuading any person, to work to abstain from working, or frorn 


ceasing to patronise or to employ any party to such xd or-from recommending, advising or per- 
suading others by peaceful means so to do.” 


. The Supreme Court held that the prohibition contained in the rea 
section against interference by injunction between employers and employees: in 
cases growing out of a dispute concerning terms or conditions of employment 
denies equal protection of the laws when applied to defeat injunctive reliefs which 
under the local statutes would have been proper had the controversy been any 
other than between employers and former ‘employees. At page 262, Taft, C.J., 
brought out in bold relief the.distinction: between the scope of the 14th Aniendment 
and’ the 5th Amendment i in “the following: terms : 


“““ This brings us to consider the effect in this case of that provision of the 14th Amendment which 
forbids any State to deny-to any person the equal protection of the laws. The clause is. associated 
in the Amendment with due pracess clause, and it is customary to consider them together.* It may 
be that they overlap, that a violation .of one may involve at times the.violation of the other, but the 
'spheres of the protection they offer are not' coterminous; The due process clause brought down 
from, Magna’ Charta was found in the early State constitutions and later in the 5th Amendment to 
the ‘Federal Constitution as a limitation’ upon: the’ executive, legislative and judicial powers of the 
Federal Government, while the equality clause does not appear in the 5th Amendment and so does 
tiot apply to congressional legislation. - The due process clause requires that every man shall have the 
protection of his day:in Court, and the benefit-of the general law,—a law which hears before it’ con- 
demns, which proceeds not arbitrarily « or capriciously, but upor inquiry, and renders judgment ‘only 


"us “66 L.Ed. 254. * "Ic 
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after trial, so that every citizen shall hold his life, liberty, property and, immunities under the pro- 
tection of the general rules which govern society. It, of course, tends to secure equality of law in the 
sense that it makes a required minintum of protection for every ore’s right of life, liberty, and pro- 
perty, which the Congress or the Legislature may not withhcid.:.Our whole system of Jaw is predi- 


cated on the general furidamental principle of equality of applicaticn of the law. ‘All men are equal - ` 


before the law? ; this is a. Government of laws, and not of nen; ‘No man is above the law’—are 
all maxims showing the spirit in which Legislatures, executi-es, amd courts are expected to make, 
execute and apply laws. But the framers and adopters of this Amerdment were not content to depend 
on #mere minimum secured by: the due process clause, or apon the spirit of equality which might 
not be insisted on by local public opinion. They'therefore embodied that spirit in a specific guaranty: 
The @uaranty was aimed at undue favour and individual or class privilege, on the one hand, and at 
hostile discrimination or the oppression of inequality, on th= othez. ' It sought an equality of treat- 
ment of all persons, even though all enjoyed :the protectioa-of'Cué process . '. . . The 14th 
Amendment does not prohibit legislation which is limited either in the objects to which it is directed 
or ky the territory within which it is to operate. It merely requires that all persons subjected to such 
legislation shall be treated alike, under like circumstances ard conditions, both in the privileges con- 
firmed and in the liabilities imposed.. Thus, the guarantee was intended to secure equality of pro+ 
tection not only for all, but against all similarly situated . . < . equal protection of the laws is 
a pledge of the protection of equal laws." m i ‘ ae : 


'- : At page 264 the learned Judge elaborated te sccpe of the 14th Amendment 
in this way : . ae MM . ge t C 

“ The 4th: Amendment as this Court said in Barbier v. Connolly already cited intended not only 
that théré should be no arbitrary deprivation of life or liberty or arbitrary spoliation of property, but : 
that equal protection and security should be given to all urcler like circumstances, in the enjoyment 
of their personal and civil rights ; that all-persons should be equallx entitled to pursue their happiness 
and acquire ' and .enjoy property; that they should’ have like access to the courts of the country. for 
the protection of their persons and property, the prevention azd redress of wrongs, and the enforce; 
ment of contracts ; that no impediment should be interposed to “he pucsuits of anyone ‘except as applied 
to'the'same pursuits by others under like circumstances uv d zT 


1 à ` E ^ 


Having régáid to the aforesaid principles, the Supreine Court held that thé 
impugned section offended the provisions of the r4tk Amendment.’ l 


an ordinance which clothes a single individual with such power,herdiy falls within the domain of law, 


Bh Da Ins 





1. 30 L.Ed. 220. , 
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~~ The learned Judge applied the aforesaid principles to thé ordinances in ques- 
tion and proceeded to’ observe b RES x SOR S DEL TA 
$ n 4 V ` Lin D bawe a Y pi a * $ " J 4 
.. "In the present, cases,,we are not obliged to reason from the probable to the actual and pass 
upon the validity of the ordinances complained of, as tried .mcrely by-the opportunities which their. 
terms ‘afford,;or unequal and unjust discrimination in their administration, For the cases present 
the -ordinances in actual operation, and the facts.shown establish an administration-directed so ex- 
clusively against a particular class of, persons as to warrant and require: the conclusion, that whatever 
may Have: been the intent of the ordinances as adopted, they are applied by the. public authosities 
charged with their administration, and thus representing the State itself, with a mind so unequal 
and oppressive as to.amount:to a practical denial by the State of that equal protection of the laws 


1 u 


- which is secured to, the petitioners, as to.all other persons, ‘by the broad and benign provisions of the 


Eourteerith Amendment to the Constitution of the United States. Though the law, itself'be fair on 
its face and impartial: in appearance, yet, if it is applied and administered by public authority with 
an evil eye and an unequal hand, so as practically to make unjust and illegal discriminations between 
persons in similar circumstances, material to their rights, the denial of equal justice is still within the 
prohibition of the Constitution.” m" E s QU. ti EA noe Vas NAN 

It was therefore held that the ordinances were” invalid and the imprisonment 
based upon them was illegal. - This judgment is a leading authority which establishes 


that-a law, though apparently fair, but possessing inherent possibilities for. illégal 


discrimination in its application, is void. : . 

*, ' The Supréme Court of India, had to advert,'to this aspect in dealing with the 
question of thé validity of section 5 (1) of the West Bengal Special Court Act (X of 
1950): in State of West.-Bengal v.. A. A. Sarkar!.. The Court by a majority, the. Chief 
Justice dissenting, held-that the section was constitutionally bad. ‘The learned 
Judges in different judgments ‘elaborately considered the scope and the „application 
of the fundamental rights guaranteed under Article 14 to the facts of the case before 
them. .“ Classification ” -has been defined: by Bose, J., in the following words ;.. 
"What after all is classification ? It is merely a systematic arrangement of things into groups or 
classes, usually in accordance with some definite scheme. But the scheme can.be anything and the 
laws which are laid down to govern.the grouping must necessarily. be arbitrarily: selected ; also, 
granted the right to select, the classification can be as broad: based as one pleases or it can be broken 
down and'down until finally just one;solitary unit is divided of from the rest. Even those who 
propound this theory are driven to making qualifications. ' Thus, it is not'enough merely tò classify 
jut the classification must not be * discriminatory’. It must not amount to * hostile action’, there 
must be ‘ reasonable grounds for distinction; it must be :“ rational ° and there must be no * substantial 
discrimination? |... a? : oco n ma : "MELDE cos 
Chandrasekhara Aiyar, J.; at page 93 makes the following remarks.in respect of a 
statute conferring uncontrolled power on the executive :. - s : 

^  * Discrinii lation may not appear in the Statute itself but may be’ evident in.theadministration 


of the Jaw. ‘If an uncontrolléd-oF unguided power is conferred without any réasonable ‘and proper 
standards or limits being laid down in-the enactment, the Stature itself may be challenged not merely 


the particular administrative act.” . . ; 


> : As regards classification, Mahajan, J., said at page 7o : jouet 
' «© By the process of classification the State has the power. o£determining who should be regarded 


- as-a class for“ purposes of legislation and in relation to a Jaw enacted on a particular subject. This 


power, no’ doubt, in some'degree is likely to produce some inequality ; but if a law deals with the 
liberties of a number of well-defined classes, it is not open to the charge of denial of equal protection 
on the ground that it has no application! to other'persons.. The classification permissible, however, 
must’ be based on some real and substantial distinction bearing .a just and reasonable relation to the 
objects sought to be attained’ and cannot'be made arbitrarily and without any: substantial basis. 


. Classification thus means segregation in classes which have d systematic. relation, usually. found in 


common properties and characteristics. It postulates a rational basis and does not- mean herding 
togéther -of. certain persons and classes arbitrarily," Dons oe bag RIA pi 
Tn. Gulf, Colorado and Santa, fe Railway Co.-v. W. H: Ellis?, Mr. “Justice Brewer 
of the Supreme Court of America held. that a state statute imposing attorney's fee 
not exceeding $10 in'addition to costs upon railway corporations omitting to pay 
certain claims after certain time, after presentation, which applied to no other 
corporations or individuals, was unconstitutional as denying to them ‘equal pro: 
tection of the laws. ‘At page. 667 Mrz Justice, Brewer said : a ie Asse 

“ The act singles out a certain élass of debtors and punishes them when for like delinquencies 
it punishes no others. They are not weaied as other debtors, or equally with other debior They 

1. (1952) S.C.R. 2842 1952 S.C.J. 55. 2. 41 L. Ed. 666. Meca t 
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cannot appeal to.the Courts as other litigants under like conditions and with like protection., If 
litigation terminates adversely to them, they are multted in the attorney's fees of the successful plaintiff ; 
if it terminates in their favour, they recover no attorneys’ fees. ' Itis no sufficient answer to say that 
they are punished only when adjudged to be in the wrong. They do not enter the Courts upon ‘equal 
terms. ‘They must pay attorneys’ fees if wrong ; they do nct recover any if right ; while their,adver- 
saries recover if right and pay nothing if wrong: In the sits, tierefore, to which they are. parties 


they are discriminated against and are not treated as othe-s. “They do not stand equal before thé 


i h 


law. "They'do not receive its equal’ protection.” 
“THe learned Judge proceeded to state at page &72: 
I ] ` top 5 " ] 
“It is apparent that the mere fact of classification is rot Su£icient to relieve a statute from the 
reach of the equality clause of the 14th Amendment, and zhat ir all cases, it must appear not only 
that a classification has been made, but also thatit is ons based upon some reasonable ground—- 
some difference which bears a just and proper relation to the attempted classification and is not a mere 


arbitrary selection." 
. 


In Thomas Connolly v. Union Sewer Pipe.Co.*, 24r. Justicé Harlan stated the law 
as follows: , tts D J 
* The r4th Amendment, in declaring that no State shall deprive any person: of life, liberty 
or property without due process of law, nor deny to any perscn within its jurisdiction the equal 
protection of the laws, undoubtedly intended, not only that there should be no arbitrary deprivation 
of life or liberty; or arbitrary spoliation of property, but that equal protection and security should 
be given to all under like circumstances in the enjoyment oc their-personal and civil rights ; that all 
persons should be equally entitled to pursue their happiness and acquire and enjoy property-; that 
they should have like access to the Courts of the countrz for the protection of their persons and 
property, the prevention and redress of wrongs and the enfoxcemerz of contracts ; that no impedimerit 
should be interposed to the pursuits of any one except as apolied to the same pursuits by others under 
like circumstances ; that no greater burden should be laid upon cne than are laid upon others in the 
same calling and condition, and that in the administration of criminal justice no different or higher 
punishment should be imposed upon one than such as is prescribed to all for like offences.” 

- It is not necessary to multiply cases, for thzy orly, reiterate and reaffirm the 
principles so well stated in the cases already refrred to. 


. -The law on the subject may now. be summarised. ‘ All persons are equal 
before the law " is fundamental of every civilized Constitution. Equality before 
law is.a negative concept ; equal protection of lews.is a positive one. The former 
declares that every one is equal before law, that no one can claim special privileges 
and that all classes are equally subjected to th= ordinary law of the land; ‘the 
latter. postulates an equal protection of all alike in tie same situation and under 
“like circumstances. No discrimination can be made either in the privileges con- 
ferred or in the liabilities imposed. It has also been ield—for without that appa- 
rently just laws may in their,application be so abused as to- subvert the funda- 
mental concept of equality before law—that the law should be applied by public 
authority without arbitrariness or. discrimination. - The law -which though appa- 
rently fair but contains inherent possibilities “or. Giscrimination and arbitrary 
action, is in itself bad. But these propositions conceived in the interests of the 
public, if logically stretched too. far, may not achieve the high purpose behind 
them. In a society of unequal basic structure i is-well nigh impossible to make 
laws suitable in their application to all persons al ke. So a reasonable classification 
is not only permitted but is necessary if society should progress.. But such a, classi- 
fication cannot be arbitrary but must be based upon differences pertinent to the 
subject in respect of, and the purpose for which, -t is made. Further, the Supreme 
‘Court of America evolved the doctrine of police power which enables the State 
_ to prescribe regulations to promote the health, peace, morals and good order of the 
people. But the Indian Constitution does not recognise any such power in the 
State but specifically prescribed the circumstances-and to the extent the fundamental 
rights recognised can. be restricted in the interess of -he public. > ` fa ts 


Applying the aforesaid principles, I shall now consider whether ‘section 4i 
of the Act offends the provisions of Article 14 cf the Constitution of India. . The 
object of that section is to prevent the arbitrary cismissal of.the employees.’ Under 
the section; the employer cannot dispense with the service of a person employed 
for a continuous period of not less than six mcnths except for reasonable cause. 
He is also bound to give one month's notice or wages in lieu of such.notice; Bút, 
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‘and the. purpose: of :the. legislation.., 


‘such a notice is riot üécessary'if thé employee is'found guilty of misconduct after 


due enquiry. ` The employee is given.a right of appeal to.the authority prescribed. 
Learned counsel.argued that this section discriminates the employers: from the 
employees. The discrimination pointed out'is that the employee can resign with 
impunity, whereas the employer can discharge the employee only for reasonable 
‘cause or for proved misconduct, and that subject to an appeal to the prescribed 
authority. Can this differentiation of treatment between the two be justified on. 
the principle of reasonable classification ? ' Ordinarily, the employer has the ' 


i: right to. discharge the employee and the employee has the right to resigir from the 


employment. . ‘This right is the subject-matter of the legislation. There are obvious 
differences between the two classes of persons which do not yield to common treat- 
ment ; one is rich, the other is poor ; one is powerful, the other is weak ; ‘one ¢gn 


' dispense -with the service of another arid reappoint another‘ iti his place" without 


detriment to his interest, but the other, if discharged, may have to starve and, gë 


"without any appointment.: The purpose of the law is to protect this class of employees 
“from the' arbitrary action of the employers. I have therefore no hesitation’ to hold 


i 


that the, classification is based. upon the differences pertinent to the subject-matter 


, _ It was then cohitended that the'section also makes an unreasonable discrimi- 
nation between. the.employer defined under the Act and the. employers. to whom 


‘the Act does not apply. The argument was that the law hits‘only the class of 


employers coming under the*definition of the Act and’ leaves the other “class. of 
employers. unaffected, dnd, therefore, is, discriminatory. This argument again 
ignores thé subject-matter of the legislation and the purpose fór which it is enacted. 
The preamble of thé Act.shows that the Act was passed to provide for the regulation 
of conditions in shops, commercial establishments, restaurants, ‘theatres and other 
establishments.. Establishments are'óf various kinds: Some are controlled by the 
law of the State and’ the others function under statutory regulations, but there are 
many ‘which are under private control such as shops, theatres, restaurants, private 
banks and ‘firms carried on'by individuals: or‘ group of individuals.: "These insti- 
tutions are not: contrólled by statute either in their inception or during their progress. 
‘Fhe employeés are working under grèat hardships and the employers were dictating 
their own ‘terms.: ‘In: view of the small establishments and the lack of‘organisation 
among the labourers, the employers were able 'to exercise arbitrary powers and 
were found not to care for the ‘amenities of:-the employees. A separate Act therefore 


‘became: necessary to régulate’the “conduct ofthis class of employees’ of private 


institutions.: Thé Act’ prescribes for the opening and closing hours, daily and 


‘weekly hours of work, regulatés' the employment ‘of children-and young persons; 


provides for the health and safety ‘of-the employees; deals with their pay and allow- 


' ances-and lays down the conditions under: which they can be discharged, 1 cannot 


therefore say that thé separate tréatment-meted out to the employers coming under 


- the definition of the Act’ is an: arbitrary classification. The Legislature having 


regard to all the aforesaid facts ‘and’ the nature-of the institutions, the ‘arbitrary 
control exercised by the employers and ‘the--relief required by the employees, 
thought fit to make special provisions for ‘this class of institutions and: employers 
of those institutions. I cannot. say that the claséification has’no reasonable basis, 


it:was enacted. - +... : : 
"* In this connection the, learned counsel had taken me through ‘the’ various 


. either in respect of the: subject-matter of the legislation or.the purpose for which 


ph e 


sections of the Act, pårticulärly section 6." It is true that the provisions" defining 
“establishment ” ‘and .“ commercial: establishment" “are not. artistically and 
precisely drafted and gave ample scope for argument. It-was said that the, Govern- 
ment'under the definition may declare any institution as an establishment under 
the Act. . But the said clause can only be:construed to mean.that the Government 
can only declare .similar institutions as: establishments. `. Under section. 6,7 the 


. „Provincial Government, by notification, may:.exempt certain establishments or 
< persons from the operation ofthe Act and it was'said that that conferred am arbitrary 


power on the Govefhment and' therefore is void* I am not concerned in this case 
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with the validity or otherwise of section 6 for nothing turns upon it in considering 
the validity of section 41 of the Act. “They are rot so related to each other that. 
one cannot exist without the other. | à EE 


Learned counsel then contended that the order in question made by the Com- 
missioner for Workmen's Compensation is arbitrary. The employee was given 
notice .to the effect that on account of retrenchment his services are dispensed 
with. Before the appellate authority, it was ccntended for the employee that 
though there were many clerks who are admittedly junior to him, the establishment. 
arbitrarily determined “his services, whereas it was argued on behalf of the Bank 
that his services were dispensed with as he was zn unqualified person. But the 
Commissioner pointed out that under the rules tae Bank had reserved power to: 
grant exemption in deserving cases and had exempted the respondent and appointed 
him as clerk some five years ago and therefore, it was rot reasonable to discharge- 
„him on the ground of want of qualification which they nad waived. On the facts. 
he came to the conclusion that the discharge of the emplovee was not for a reasonable: 
cause. The Commissioner had jurisdiction to decide under section 41 whether 
the discharge of an employee was for reasonable cause or not, and having. taken 
into consideration the contentions advanced by Ether side, he came to the con- 
clusion in favour of the employee. His finding is not liable to be questioned. 


: Nór am I satisfied with the contention that sectior 41 offends the provisions 
of. Article 14'of the. Constitution on the ground tkat it confers an arbitrary power 
on the authority prescribed. No such arbitrary power has been conferred under- 
section 41. An appeal lies to the-prescribed autho-ity and the prescribed.authority- 
has to decide on the merits whether the conclusicn arrived at by the employer is: 
correct or not. He is bound to dispose of the appeal judicially and as an appellate 
tribunal. He is bound to give his reasons, as he nas dane so in this case, why in 
his opinion the order of the employer is wrong. The power conferred upon the: 
authority is therefore a quasi-judicial power which in the nature of things cannot. 
be exercised arbitrarily. — : we 

“For the aforesaid reasons, I hold that the order of the Additional Commissioner- 
is valid and not liable to be quashed. The application is therefore dismissed 
with costs. Advocate’s fee Rs. 100. . f 


ES C 03 ae Application dismissed... 
l. > IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

E PU Present :—MR.. J USTICE SUSBA Rao. | à 
A. N. Rangaswami and another a . E 4 .. Petitioners* 


v 


The. Industrial. Tribunal, Fort St. Georgė, Madras and 
= others .. , Respondents. 


l> Industrial Disputes Act (XIV of 1947), as amended by Incsstrial Disputes (Appellate Tribunal) Act* 
(XLVIII of 1950), section 36 (4)—Provision that Advocate cannc? represent a party before’ tribunal without 
consent of other party and leave of tribunal—JNot ultra vires or repucnant to fundamental rights of the advocate: 
or party under the Constitution of India (1950). ` 1 


, Section 36 (4) of the Industrial Disputes Act is constitucionally valid. The section though itr 
limits the right of an advocate to practise before an Industrizl Tribunal does not violate the funda- 
mental rights of an advocate under Article 19 (1) (g) of the Constitution. The rule is intended to» 
prevent one party taking advantage of the other party's weakness and also to prevent the unnecessary- 
prolongation of an amicable settlement between the parties. The classification is not arbitrary but 
is based upon the nature of the tribunal'and the purpose for which it is constituted. The fact that a: 
party cannot insist as of right to be represented by an advocate cannot make the procedure prescribed 
contrary to the principles of natural justice. $ 


Petition praying that in the circumstances stated. in the affidavit: filed there- - 
with the High Court will be pleased to issue a writ of certiorari calling for the- 
records in respect of the order of the first respondent herein, the Industrial 'ribunal,. 
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.Fort St. George, Madras; in I.A; No. 62 of 1951 in J.D. No. 14 c£ 1951, ; dated 24th- 
` „September, 1951, relating to the Industrial Dispute referred to the said Ist respon-. 
-dent concerning the Liberator, Ltd., the 2nd petitioner herein, and to. quash the 
:said order therein, : 


D. Narasaraju and K. B. Ki rishnamurihi for the Petitioners. 


Srinivasamurthi for the Government Fleader (P. Satyanarayana Raju)) us ihe 
State. : 


A. Ramachandran of Row and Reddy for the Respondents. ^ ».. 
The Court made the following 


Onpzn.— This is an application under Article 226 of the Constitution of Ingia 
for issuing a writ of certiorari to quash the order of the first respondent, dated 24th 
September, 1951. The second petitioner. is the Liberator, Ltd., represented by. 

zits ‘Secretary. The first petitioner.is an advocate. By G.O. "No. 3167, dated 
roth July, 1951, the Government of Madras referred the industrial dispute between 
the second petitioner and its employees to the first respondent, the Tribunal consti- 
tuted’ by the second respondent, the State of Madras. On 11th September, 1951, 
the first petitioner sought xo file his vakalat on behalf of the second petitioner before 
‘the Tribunal. The representative of the labourers objected to the first petitioner 
-appearing for the second petitioner. “On 24th September, 1951, after hearing the 
"parties, the Tribunal held, relying upon the provisions of section 36 (4) of the 
Industrial Disputes Act, 1947, that it had no power to grant leave to the first peti- 
tioner to appear on behalf ofthe company, the second. petitioner. Section 56. (4) 
-of the Industrial Disputes Act, 1947 as amended by the Industrial Disputes (Appel- 
late Tribunal) Act, 1950, reads. as follows :— 


“ In any ' proceeding before a Tribunal, a party to a dispute may,be represented by a legal practi- 
tioner with the consent of the other parties to the proceeding and with the leave of the Tribunal." 


"The provisions of this'section are clear and unambiguous. Before a Tribunal a 
legal practitioner cannot appear unless the Tribunal gives its Ieave and the other 
parties to the proceedings give their consent. ‘Learned counsel for the petitioners 
therefore contended that the provisions of section 36 (4).are constitutionally void 
viewed from two different aspects. From the’ standpoint of the first petitioner, 
-i.e., the advocate, it is argued that the section, violated his fundamental right to do 
business guaranteed to him under Article 19 (1) of the Constitution of India. From 
the viewpoint of the second petitioner, z.e., the employer, it is pointed out that the 
section infringes the rule of equality embodied.in Article 14 of the Constitution. 
"Learned counsel further addds that the prohibition to be represented by an advocate 
before the Tribunal except with the consent of the other side is against all principles 
of naturaljustice. ' 


5 


The constitutional validity of the section from the standpoint of the advocate 
mainly depends upon the nature of his right. Learned counsel for the petitioner 
would say that every person has a right to practise in a court or before a tribunal 
.and the section which unreasonably restricts that right is void under Article 13, 'of 
the Constitution of India. The question therefore is, what is the nature of the 
petitioner’s right to practise before a court or tribunal. This question was raised 
and answered in this High Court as well as the Bombay High Court. Before the 
cases are noticed, the relevant provisions of the Bar Councils Act may be read : 


“ Sec. 9 (1) : The Bar Council may, with the previous sanction of the High © Court, make rules 
‘to regulate the admission of persons to be advocates of the High Court : 


Provided that such rules shall not limit or in any ` way affect the power of the High Court to 
trefuse admission to any person at its discretion. 


- * Sec. 14 (1) : An advocate shall be.entitled: as of right to practise. — (b) Save as'otherwise pro- 
‘vided. by sub-section (2) or by or under any other law.for the time being in force in any other Court in 
: British India and before any ather tribunal or person legally authorised to take evidence ; 3 and. 


~~-(c) - before-any otger-authority or person before whom such advocate iseby or under -the law- for 
rtime being in force entitled to practise. d n Wes dra 
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In Mulchand v. Mukund*, Chagla, C.J. and Gajendrazadkar, J., defined the scope ° 
of the right of a person to practise having regard to tãe aforesaid provisions in the 
following words : ih 


“ Therefore, his right to practise is controlled by this impo-tant provision that any other law 
for the time being in force may restrict or take away his right. Therefore, if the Co-operative Societies 
Act were to provide that an advocate of the High Court of Bombay shall not practise before the arbitral 
tribunal set up under that Act, then the right of the advocate willbe circumscribed by the provisions 
of that law. - It should be remembered that it is not the factthat 2 man has passed a law examination 
or has acquired a law degree that entitles him tc practise in Courts o?law ; his right to practise depends 
upon his being enrolled as an advocate and he is enrolled. as an advocate on terms and conditions 
laid down in the Bar Councils Act. Therefore, as I said before, his very charter which entitles him 
to practise lays down conditions and limitations and ore of -he conditions and limitations is 
that he can only practise before such tribunal as the law permits him and he may not practise 
'before such tribunals as the law lays down as being prohib ted to lawyers." 


After considering similar provisions in the Lezal P-actitioners Act, the learned 
Judges proceeded to say : 

** It is a right subject to the provisions of any law for the time being in force. Therefore, the only 
right of alawyer that has been safeguarded under the Ccastitution is the right to practise his pro- 
ifession. Now, that right not being an absolute right, no absolute right is conferred upon the lawyer 
by the provisions of the Constitution. The Constitution guarantees to the lawyer such right as he 
has under his charter. If any such right is affected or coatraveasd, then undoubtedly he can rely 
upon the provisions of Article 19 (f). But if the right given to him is a limited right and that right 
is not in any way affected, he cannot claim a wider right or a larger right under the Constitution.” 


"Much the same view has been expressed by Rajamarnar, C.]. and Venkatarama 
Ayyar, Jos in S. Ananthakrishnan v. State of Madras”. ‘The question in that case was 
whether the Madras Stamp Amendment Act (VI of 1922) which prescribed a fee * 
-of Rs. 625 for making an entry in the rolls of the High Court was not constitutional 
or an infringement of the provisions of Article 1c (1) (g) of the Constitution. At 
page 218 the learned Chief Justice observed : 

“ Taking the profession of law, what does this right ccasist ia? Is the effect of Article 19 (1) 
tto confer on every person who may be otherwise qualified -he right to practise in any Court in the 
land? I see nothing in Article 19 (1) (g) to justify the concusion that this Court or any other High 
‘Court or Supreme Court cannot Jay down rules for the admission of advocates who alone will be 
‘permitted to represent the suitors before them. On the other hard the clauses in the Letters Patent 
granted to the Chartered High Courts to which reference was made earlier on in this judgment 
clearly confer on the High Courts the power to virtually prevent even qualified persons other than 
the advocates on their rolls to plead and act before them 2n beaalf of suitors. This power of the 
High Court has been continued under Article 225 of the Constitution. The Bar Councils Act recog- 
nises this right and lays down that only the persons enrollec as advocates of a particular High Court 
have certain rights of audience ..... Besides acting ind p_eading in Courts there are many 
ways in which a lawyer can pursue his profession and he is ree tc so practise his profession. If any 
one wants the additional privilege of being entitled as of rgbt tc act and plead in the High Court 
he has got to be enrolled in the rolls of that Court. Enro-ment consists in making an entry in the 
roll. So far it was not suggested that there was anything unconstitutional.” 


In Writ Petition No. 537 of 1952 I expressed my view as follows : 


** From the aforesaid rules it is obvious that there is ro absolute right to be an advocate. A 
person enrolled as an advocate has a privilege to practise sub ect to-certain limitations. This privilege 
to practise therefore is conditioned by the limitations impesed oa him under the provisions of the 
Bar Councils Act and the rules framed thereunder.” 

If so the first petitioner's right to practise is subjectto ths limitations contained in the 
Bar Councils Act. One of such limitations is thet he shall be entitled to practise 
save as otherwise provided by or under any othe law for the time being in force 
in any other court in British India and before any other Tribunal or persons legally 
authorised to take evidence. Section 36 (4) of tae Industrial Disputes Act is cer- 
tainly a law limiting his right to practise before a Tribunal. He cannot accept the 
privilege or right to practise before tribunals and zt the same time reject the limita- 
tions subject to which that right was’ conferred on him. If so understood, his right 
to practise, z.e., the right circumscribed by the provisions of the Act whereunder 
he is enrolled, is not infringed by the provisions of section 36 (4) of the Industrial 
Disputes Act. "There is therefore no violation of h3 fundamental right under Articl 

19 (1) (g) of the Constitütion of India. ' 


M 





$$$ — 
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It was then contended from. the standpoint of the second petitioner that the 
section violated the fundamental right guaranteed under Article 14 of the Consti- 
tution of India, Under Article 14 : Ta PX 

: “ The State shall not deny to any person equality before the law or the equal protection of th: 
laws' within the territory of India.” . > | DE, : . 
tis said that a party to a dispute before courts and other tribunals is entitléd to be 
represented by an advocate, and the said right is practically denied to him befére. 
the Industrial Tribunal Such ‘a: discriminatiori"it is argued,.violated the mpi 
mental right embodied in the equality clause. ` Adverting to the provisions o this. 
Article I summarised the law on the subject.in South India Bank, Lid. v. Picutha- . 
Jappan*, W.P. No. 296 ‘of 1951 as‘ follows : ] T 

“Al persons are equal before the law is fundamental of every civilised Constitution. Equality 
before, law is!a negative concept, equal protection of laws isa positive one. The former. declares 
that every one is equal before law, that no one can claim special privileges and that all classes are 
equally subjected to the ordinary law of the land ; the latter postulates an equal protection of-alt 
alike in the same situation and ‘under like circumstances. -.No discrimination can be-made either in 
the privileges conferred or in the liabilities imposed. ..It has also been held—for : withowt.that 
apparently just laws may in their application be:so abused as to: subvert the fundamental concept 
of equality before law—that the law. should be applied by public authority without arbitrariness or 
discrimination. .Thélaw which though'apparently fair contains inherent possibilities.for discrimina- 
tion and arbitrary action, is in itself bad: But these propositions: conceived in the interests of the 
public, if logically stretched too far, may not achieve the high purpose behind them. « In a society: of 
unequal basic structure it is well nigh impossible to make laws suitable in their application to all the 
persons alike. So a reasonable classification is nof-only permitted but is necessary if society should 


progress. . But such a. classification cannot be arbitrary but must be based upon differences pertinent 
© to.the subject in respect of, and the purpose for which,itis made." . >- : | 3 


To this T will add the statement of Professor Willis that 


“If any state of facts can reasonably be conceived to "sustain, a. classification; the existence of 
that state of facts must be assumed and that one, who assails a classification; must carry the burden of 
+ showing that it does not rest upon any, reasonable basis.” M -n " . 
The question, therefore, is whethér the classification adopted in this case is arbitrary 
and is not based upon the differences pertinent to the subject, or in respect of and 
the purpose for which it is made....In my view, the discrimination made between 
a litigant in an ordinary court of law and before the Tribunal can easily be justified. 
on the basis of reasonable classification. . The object af the constitution of labour 
triburials was to have an expeditious and just settlement of disputes between the 
employers and employees in the interests of industrial peace. It was also apparently 
intended as a conyenient device to avoid costly and prolonged litigation in courts 
of law and to place the two categories-of disputants, i.., the employees and-employers 
with obvious disparity in wealth 4nd influence, as far as possible on an equal level. 
.., To achieve this object labour tribunals are constitrited. The makers of the law might, 
:,have thought that an unrestricted right to be represented - by an advocate, would 
defeat the aforesaid purpose. ‘Such résttictions on the right ofa patty to’ be repre- 
sented by an advocate before tribunals are not unknown in other parts of the world. 
In Poolárd's Administrative Tribunals at work” the following passage occurs at 





page xix of the Introduction : IDE ee 
*, “Lawyers as a whole bave-never understood the reasons for the growth of administrative tribunal 
-and in many cases havé opposed ór ‘tried to limit them... . . "The doctrine of precedents would: . 
be introduced, thé law of evidence would hamper it and its procedure become cumbersome, slow:and 
costly. It is partly their freedom from rules of procedure and customs in advocacy which makes 
administrative tribünals adaptable to changing :Social.needs and gives parties before, them an ease 
and confidence never known in law Courts. It is for lawyers: to adapt themselves to administrative 
| tribunals but not try to twist the growth of these bodies into the pattern of the ordinary Courts. ^ 
At page 32 the learned: author proceeded to state : DAE f 


f “If the propertied side were legally represented and the other party.not, as has been in many 
county Courts the Chairman would feel it incumbent on him to conduct the unaided man’s: case for 
him. If the professional advocate is:admitted, there is the question of expense:': Property can always. 
‘command good brains versed in traditional law. . The pennilessmen or wage-earner needs an advocate 

~versed'in human, values, in the poor man's budget, in voluntary unenforceable. industrial agreements, 
in the point of view of trade union and shop committee, and in theacts and orders regulating factories, 
mines, etc.” Au A pM. pti Aa KE Bie M ae 
Se ge i E a ee p 

«at : a,. Since reported in (1953) 1 M.L.J. 308. 
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Similar considerations might have weighed witk the legislature in enacting the 
aforesaid provision prohibiting a party to be represented by an advocate unless 
with the consent of the presiding officer and tae opposite party. The consent 
of the opposite party prevents one party from engeging an advocate unless the other 
party is also in a position to do so. The Tribunal in exercise of its jurisdiction, 
subject to the consent of the other side, may allow an advocate to appear in cases 
where it thinks the assistance is necessary to elucidate the questions of fact or law. 
But the rule is intended to prevent one party taking acvantage of the other party’s 
weakness and also to prevent the unnecessary prolongation of an amicable settle- 
ment between the parties. 


This is a problematical solution for the avo.dance of the apprehended evils. 
It*has always been my experience that a trained awyer is of immense help in the 
disposal of cases. It is true that among advocates, just like in other classes of society, 
there are and will always be a few misfits who would obstruct rather than help 
the court; but the remedy is not, on that account, zo cut off the trained legal element 
from assisting the administrative tribunals, but appcint competent officers who 
could be expected and safely relied upon not to play into the hands of those few 
misguided ones. But the Parliament in its wiscom thought otherwise and it is 
entitled to have its view and to reflect the same in the laws made. The classification 
is therefore not arbitrary but is based upon the nature of the tribunal and the 
purpose for which it is constituted. 


Learned counsel then argued that the prov-sions of the section, if enforced, 
"would offend the principles of natural justice. He would say that no: person's 
rights can be affected unless a reasonable opportuaity is given to him to show cause 
against the action proposed to be taken, and if a person is deprived of his right 
to be represented by an advocate, in a complicated cispute before the Industrial 
Tribunal it will be depriving him of such an opportimity. ‘Tribunals cannot be 
equated to courts of law. They can have their ovn procedure so long as the prin- 
ciples of natural justice are not violated. It isa common place axiom that no 
man can be deprived of his rights unless a reasoaable opportunity is give to him 
to show cause before the Tribunal. What is a reasonable opportunity depends 
upon the content of the right, the nature of the tribunal, the scope of the enquiry, 
the object of the legislature and similar other things. The cases cited at the Bar 
afford illustrations of the elastic term “ reasonalxe opportunity.” 


Tn Cooke v. United States!, the Supreme Court oz America held that in a contempt 
case, before a person can be, punished an opportunity should be given to him to 
show cause against his conviction. The nature of the opportunity is defined a 
page 774. Mr. Chief Justice Taft observed : 


“Due process of law, therefore, in the prosecution of zonternpt, except of that committed in 
open Court, requires that the accused should be advised of tl= charges and have a reasonable oppor- 
tunity to meet them by way of defence or explanation. Ve think this includes the assistance of 
counsel, if requested, and the right to call witnesses to give testimony, relevant either to the issue of 
complete exculpation or in extenuation of the offence and in mitigat:on of the penalty to be imposed.” 


In Ozie Powell v. State of Albama?, it was ruled that the right of one charged 
with crime to be represented by counsel included a air opportunity to secure 
counsel of his own choice. The Supreme Court held that the failure to give reason- 
able time and opportunity to secure counsel prior -o trial, to ignorant and illiterate 
youth, away from their families and friends, charged w-ch a crime punishable with 
death, against whom popular hostility was so aroused that it was necessary to keep 
them closely confined and under military guard, icfringed the due process clause of 
the fourteenth amendment. The aforesaid two cecisions deal with the proceed-' 
ings in courts of law. The second judgment deals with a case of homicide and the 
first with contempt proceedings in the nature of criminal proceedings. But the 
same rules have never been applied to administraive tibunals, In Board of Edu- 





a. 69 L.Ed. 767. . 2 79 L.Ed. 158. 
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cation v. Rice1, the facts were :!.a:local education authority refused to .pay salaries. 
to teachers.in a non-provided school at the same rate as it paid the teachers in provi- ` 
ded schools. The managers of the non-provided school complained, and ‘the 
Board of Education directed an inquiry.. The Board purported to give its decision. 
in a-document which failed to deal with the matters in issue. ‘In dealing with the 
nature of enquiry, Lord.Loreburn, L.C., observed at page 182 as follows: '  ' 
* "4 Comparatively recent statutes have extended; if they have not’ originated, the practice of 
imposing upon departments or officers of State the duty of deciding-or determining questions of various 
kinds. ín the present instance, as in many others, what comes for determination is sometimes a 
matter to be settled by discretion, involving nolaw ...... I need not add that in doing either 
.they must act in good faith and fairly listen to both sides, for that is a duty lying upon every one, 
who decides anything, But I do not think they are bound to treat such a question as though it were 
a'ttial. They have no power to administer an oath, and need not examine witnesses. ^" "They can 
obtain information in any way they think best; always giving a fair opportunity to those who are 
parties in the controversy for carrecting or contradicting. any relevant statement prejudicial to their 
view. Provided this is done, there is;no appeal from the determination of the Board. . . ..", + 
‘In ‘Local Government Board v.. Arlidge?, Viscount Haldane, L.C., in his instructive 
speech made the following observations at page 192 7 Ss ` 5 
* My Lords, when the duty of deciding an appeal is imposed, those whose duty it is to decide 
it must act judicially. "They nrust deal with the question referred to them without bias, and they 
must give to each of the parties the opportunity of adequately presenting the case made. The decision 
must be come to in the spirit and with the sense of responsibility df a tribunal whose duty it is to;mete 
out justice. But it does not follow that the procedure of every such tribunal must be the same. In 
the case of a Court of law tradition. in this country has prescribed certain principles to which in the 
main the procedure must conform. But what that procedure is to be in detail must depend on the 
nature of the tribunal. In modern times it has become increasingly common for Parliament to give 
an.appeal in matters which really pertain to administration, rather than to the exercise of the judicial 
functions of an ordinary Court, to- authorities whose functions are administrative and not in the 
ordinary sense judicial. Such a body as the local Government Board has the duty of enforcing 
obligations on the individual which are imposed in the interest of the community . ^. .' When, 
therefore, Parliament entrusts it with judicial duties, Parliament must be taken, in the abesnce of any 
declaration to the ‘contrary, to have intended it to follow the procedure which ‘is its own, and 
is necessary if it, is to be capable of doing its work efficiently.” 
The aforesaid decisions ‘clearly bring out the distinction between the procedure 
before courts and that'before administrative tribunals. The fundamental principle, 
namely, a reasonable opportunity for explanation, should be given before a pérson. 
is condemned or his rights are affected applies to courts as well as tribunals. . But 
the scope of that opportunity varies with the character of the forum, the cbject 
of the legislature in creating.the forum and the'nature of the rights decided in that 
forum. ‘The Industrial Disputes, Act, as I have already stated, was enacted for 
bringing industrial peace as expeditiously as possible. To effectuate that intention ,, 
the Parliament provided a machinery for giving a reasonable opportunity to ‘the 
< parties affected to represent their cases, under the Act the Government refers an 
' .!, industrial dispute to a Tribunal duly constituted thereunder.’ ‘Invariably, the 
` person appointed to the Tribunal is a retired Judicial officer. The Tribunal 
proceeds with the enquiry in'the prescribed manner. It has the same powers as 
' dre vested in a civil court under the Code of Civil Procedure in respect of summoning 
and examining witnesses, compelling the production of documents, and issuing 
commissions. The parties file statements, issues are clarified, documents are filed , 
arguments are heard and the Tribunal submits its report on the material placed 
before it. Parties have the right to be heard personally or through their repre- 
sentatives. It is true a party cannot insist as of right to be represented by an advo- 
cate, but under section 36 subject ‘to the conditions laid down therein he may be 
allowed to be represented by an advocate.: I cannot say that the opportunity 
given to a party under the Act and the rules framed thereunder are not reasonable. 
. Nor can I find that'the procedure prescribed is contrary to the principles of natural 
justice. I, therefore, for thè aforesaid reasons hold that section 36 (4) of the Indus- 
trial Disputes Act is constitutionally valid. The petition fails and is dismissed with 
costs.. Advocate’s fee Rs. 100. LAS à f : 
^ KS. T M 507 Petition dismissed. 
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IN. THE HIGH COURT OF JUDICETURE AT MADRAS. 
PRESENT :—MR. Justice MACK.: 
Mundlamudi Penchalamma f .. Petitioner” 
i . ; 


Kopparthi Subbaramiah and others .. «Respondents. 7 


— Test, 
6 


A'suit by a vendor to recover the:purchase money or any bekance alleged to be due on a sale 
of immoveable' property falls within the category of a suit fœ speciic performance. Hence it is not 
of a small cause nature. Subramanian Chettiar v. "Arunachalem Chettiar, (1943) 2 M.L.J. 424 (F.B.), 
relied on. .., d f ! : 


Petition under. section 25 of Act IK -of 1885, "przying that; the High Court. 


19th January, 1950, in S. C. S. No. 571 of 194G ` 
R. Venkatasubba Rao for Petitioner. "n "n . 
K. Subbaramiah, V. Sreeramulu and K. Subramaniam for Respondents. 
The Court delivered the following 


.»  JUDGMENT.— Ihe petitioner is the first, defendant who bought some. lands 
from the plaintiff in 1947 for a sum of Rs. 2,00c. The plaintiff's case was that 
- Rs. 100 still remained unpaid by the first defencant and he sued to recover the 


: will be pleased. to revise the decree of the, Court. of Small Causes, Nellore, dated 


balance alleged to be due. This was nota straighdorward claim for the money due.. 


There was an agreement that the first defendant saould discharge all the plaintiff’s 


debts which included a deeree in a Munsiff’s Court sui:. Though the first defen-- 


dant paid up the debts of the plaintiff this decree was aot satisfied but was trans- 
ferred.in the name of the second defendant. .The learned Small Cause Judge 
rejected the plea taken that he had no jurisdictica to -ry this suit, went into the 
merits and gave the plaintiff a decree against the first derendant only. The decision 
in Veerasalingam v. Suthapally Sathirasu1, was placed before him but he did not think 


that in point. That was a suit for recovery of a sm, o7 money due to the plaintiff” 


under a contract for the transfer of some pattahs for Es. 60. The plaintiff sued 
to recover Rs. 60. It was held that the suit. was for specific performance of con- 


tract between the plaintiff and the defendant end therefore, the Small Cause: 
Court had no jurisdiction to entertain it. /The present suit is not on all fours. 
in the sense that it is not so clearly a suit for specific 2erformance of a contract.. 


The, learned advocate for the petitioner, respordents being unrepresented and 
making no appearance, invoked the support of the decision in Subramanian Chettiar v. 
Arunachalam Chettiar?, a Full Bench decision of ocr .H:zh Court which held that 
a, suit by the vendor for the recovery of the pur-hase consideration is a suit for 
specific performance within the meaning of Chapzr II of the Specific Relief Act. 
Though that was not a suit which decided any question »f jurisdiction of the Small 
Cause Court to entertain such a suit, it is clearly auchori-y for the position that gene- 
rally speaking a suit by a vendor to recover the purcase money or any balance 
alleged'to be due on a sale of immoveable property falls within the Category of-a suit 
for specific performance. The nature of the presert suit is also such that it is not 
even one to recover a specific unpaid amount bat rases generally the question 


: of how a specific contract of sale has been performed. I am clearly of opinion. 


that this suit is.one which is not of a small cause n-ture and that the decree passed 
was accordingly without jurisdiction. It is set asice. The plaint will be returned: 


for presentation to the proper Court for disposal. Costs of this petition will abide: 


the result and be provided for by the trial Court. 


R.M. i Petition allowed.. ' 





| *C.R.P. No. 513; of 1951. ; "o sth December, 1952.. 
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* Provincial Small Cause Courts Act (IX of 1887), section 15 cad Schedule .II—Suit of a small cause nature: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
. . PnzsENT::— MR. JUSTICE GovimpA MENON. .." ^ ^ aua 


S. Duraiswami Nadar a Petitioner* + 
U., : ; NN E 

V. M. Nataraja' Nadar and another LEE .., Respondents. 

Civil Procedure Code (V ‘of. 1908), Order 6, rule 1 4-—Amendment-of plaint —When permissible., s 

An amendment of a plaint by adding a prayer to the effectthat a plaintiff sues not only on his 
“own behalf but'also on behalf of the entire body of creditors of the defendant can be allowed. , j 

‘Seth Nandaramdas Atmaram v. Žulika Bibi (1943) 2 M.L.J. 1, followed andi Madina Bibi v. Ismail |, 
Durga Association, (1940) 1 M.L.J. 872 :'L:L.R. (1940) Mad. 808, distinguished. * ~- sol 

Petitions under section 115 of Act V of 1908, praying that the High Céurt `, 
"will be pleased to revise the order of the Court of the District Munsiff, Tuticorin, ` ` 
dated 23rd July, 1952, in I. A. Nos. 435 and 436 af 1952, in O. S. Nos, 155 and . 


d Ph 
ra 


E 156 of 1951 respectively. E ] 


C. S. Rajappa for Petitioner. 

Y. Balakrishna Aiyar for Respondent.- 

The Court delivered the following i 

JUDGMENT.—The order of the lower Court refusing the plaintiff's application. 
for'amendment of the plaint by the addition of a prayer.to the effect that he sues. 
not only.on his own behalf but also on behalf of the entire body of creditors of the 
‘defendant is unsustainable. In Seth Nandaramdas Atmaram v. Zulika Bibi}, this, 


^ Court has laid down that when a suit is originally laid under Order 21, rule 63, 
. Civil Procedure Code, an application by the plaimiff for amending the plaint 


so as to bring it in conformity with the requirements of section 53 of the Transfer . 
«of Property Act should be allowed. The learned Judges discussed the entire case ns 
Saw on the point and came to that conclusion; That ‘decision is binding on me ., 
-and it is unnecessary to discuss this aspect of the case any further. It is interesting * 
to note that in Madina Bibi v. Ismail Durga Association?, the learned Judges refused : 
ito allow an amendinentin the High Court on the ground that the request was — 
not made at the earliest possible opportunity " When the defendant in that case 
‘raised the question that the suit was not filed in 4 representative capacity the plaintiff 
resisted that contention and having failed in that attempt requested the High Court ` 
cat‘ the very last stage ‘to allow the amendment. It was under those exceptional 
«circumstances that this Court held that the amendment should not be allowed. 
In my opinion this is eminently a-fit case in which the lower Court should have 
allowed the amendment. 'The' order of the lower Court is, therefore, set aside . 
zand the plaint is directed to be amended as prayed for. If by making the amend-- : 
iment, it becomes necessary to add other averments in the plaint to make it clear’ , 
ithat the suit is on behalf of the entire body of creditors, the plaintiff will be allowed. | 
-to add such further averménts in the plaint. The respondent will pay the ‘costs 
-of the revision petition. One set only. *: ‘ 5 


R.M. ` 2 ` Petition allowed. ` 


` 
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|. IN THE HIGH COURT.OF JUDICATURE AT MADRAS. | 
- Present :—Mr. Justice SATYANARAYANA RAD anc. MR. Justice RAJAGOPALAN. 


S.S.K. Haja Allauddin Maracair, Ammapatnam | ^ ^  .. ‘Appellant® `’ 
Sor . E jo | i T. 
"Ihe Commissioner of Income-tax, Excess Profits Tax, Madras |. „Respondent. 


; *Income-tax Act (XI of 1922)—Father converting his business into a parthership consisting of himself and 
his major sons by the first wife—Circumstances indicating genuiner2ss—P-oper approach to the question. 


; The cumulative effect of all the circumstances should be considered in arriving at the conclusion 
whether à partnership was real or not. It is not a proper apprcach to the question to take each 
:Circumstance by itself and reject it on the ground that each by itself was not conclusive. i 


`, © The fact that the partnership deed was attested by a Motary Public is proof of its existence on 
: the date on which it purports to have come into existence. The circumstance that the partnership 
-was registered, by the Authorities in Ceylon under the Ceylm Busness Ordinance is a circumstance 
in favour of the real nature of the:partnership. Further the terms cf the deed indicating an intention 


‘of the father to make a distribution of, his assets amongst hissons and providing for devolution of his : 


share in the event of his death on his minor sons by his second wi/e.are all circumstances indicating 
"the genuineness of the partnership. 2 ` 3 : 5 
Case referred to the High Court by the tncome-tax Appellate Tribunal, 
Bombay, under section 66 (1) of the-Indian Inconz--tax Act, 1922 (Act XI of 1922), 
as amended by section 92 of the Income-tax (Amencment) Act, 1939 (Act: VII 
“of 1939) in 66 R.A. Nos. 552 and 553 of 1949-50 (Madras Bench) with file. t 


T. V. Viswanatha Iyer for Appellant. 
E Rama Rao Saheb for Respondent. j 


The Judgment of the Court was delivered ky J 
| Satyanarayana Rao, J.—The following question has: heen referred to us by 
‘tthe Income-tax Appellate Tribunal under section. 66 (1) of the Indian Income-tax 
„Act : i : 
: “ Whether there was evidence to hold that the partnership ccnstituted by the deed, dated 1 3th 
„January, 1944, was not genuine.” s » ] VS 
- (One S. S. K. Haja Allauddin Maracair carried on Susiness.in piecé goods at Colombo. 
"from the year'1995 under the name and style of S. S: K. Haja Allauddin & Sons. 
. AUp to the accounting year ending with grst: December, 1943, his income was 
"assessed in the status of an individual. During theassessment year 1945-46, however, 
"üt was' claimed by the assessee that the business ceased tc be owned by the individual 
Haja Allauddin Maracair and that had become. tke business of a partnership which 
hcame into existence on rst January, 1944, eviderced' by.a deed of partnership of 
‘13th January, 1944. The accounting year ofthe assessee is the calendar year 
"3944, the assessment year being 1945-40.. Unde- the Business Names Ordinance 
obtaining in Ceylon this partnership.was registered ‘on Haja Allauddin swearing 
‘to an affidavit dated. 11th February, 1944, in which he pleaded that the partnership 
:‘was real and genuine. ' The partners in this partnership were the three major sons 
:of the first wife of Haja Allauddin. He has-als> minor, sons by: the second wife 
¿but they are not made parties. On an examinetion of the variqus clauses of the 
“deed of partnership the revenue authorities and the Appellate Tribunal found that 
.the partnership was not real and therefore assessec Haja.Allauddin as an individual 
‘during the assessment year. It has been represen-ed: to us on behalf of the assessee , 
“by Mr. Viswanatha Iyer that there. was also an application to register the partner- 
.Ship under section 26-A of the Act and that apohcat»n is kept pending till this 
‘reference has been answered by us. E do du "NS i 
. The point for consideration therefore is whethzr the view taken by the Appellate 
‘Tribunal that this partnership was not real is scpported by any evidence in' the 
icase, Apart from the circumstance that this firnr was registered under the Ceylon 
Business Names Ordinance; the only other material, an which the conclusion. 0f 
“the authorities was.based was the deed of: partnership.: ‘Though the. partnership 
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commenced on rst January, 1944, the deed was entered-into on the 1 8th January, 
. 1944 and was. attested ;by.a Notary Public in Ceylon. The father and the ‘three- 
adult sons by the first wife became partners under this deed, their shares being 
30 shares in 100 to. Haja Allauddin, 25 shares to Mahomed Owudhu, 25 shares to- 
Mahomed Lebbe and 20 shares to Shaik Muhammad Bukari. The style of the- 
firm remained the same, viz., S: S. K. Haja Allauddin & Sons. Clause 5 provides. 
that the capital of the partnership shall consist of the net value of the stock in ‘twade,. 
book, debts and other assets of the said. business carried on till then solely by, the- 
. father less the outstanding liabilities of that business which were estimated “to be 
: about Rs. 40,000. In substance and in effect the father during his lifetime was. 


admitting these three major sons as sharers in the business and but for this partnership: ' 


: deed the soris would not have any interest in the business. From the point of view 
*of-the father, therefore, the recitals in the document are undoubtedly against: his 
` “pecuniary interest. The net-capital, it was perhaps contemplated, could be known. 
-only after the Income-tax up to tlie end of 1943 was paid by all the partners in: 
. equal shares out of the said capital as provided by clause 6 of the deed of the partner-- 
ship. Under clause 7, provision was made for raising additional capital if it was- 
-found necessary or expedient for the efficient carrying on of the business and that 
.it should be contributed by the partners in the shares in which they held the interest 
in the partnership, is also provided by the said clause: No term was fixed for the- 
duration of the partnership but it would be terminated by three months’ notice- 
by a partner. Death, retirement or expulsion af any partner would not have 
the effect of terminating or dissolving the partnership. The partners were permitted 
to draw during the continuance of partnership every month Rs; 50 by. the father; Rs. 40 
each by his first and second sons and Rs. 25 by the third son. The importance- 
.of this provision is that the father is not treated as the sole owner of the capital 
“and, the profits and was not given absolute discretion to draw any amount he liked: 
from the funds of the partnership; but his right was restricted along with: the sons. 
to a particular amount per month. This is undoubtedly a curtailment and a res-. 
‘triction on his proprietary rights in the business. The father being aged was 
undoubtedly given an important position in the management of the-aflairs of the- 
‘business but as rightly pointed ‘out by. the Appellate Tribunal such control over- 
-the-sons by the father is. not at all inconsistent with the existence of a real partnere. 
"ship; The sons were required ‘to attend to the business at Colombo and most: 
‘senior of. them in age including the father should be termed the managing partner - 
-and in that capacity. was entitled to draw every month Rs.:25 in addition to the- 
2 diawings permitted under the previous clause. The father however was at liberty- 
“to stay outside Ceylon:for a: longer period than. the sons in whose case the period! 
“was only three months per year.. There are also the. other usual clauses found: 
“in any deed ‘of partnership specifying the duties ard the rights of the partners inter- 
se which it is unnecessary to refer.or enumerate in the course of this judgment. 
“To ensure due obedience of the: sons the father is. given the liberty to dissolve the- 
partnership in case of gross ingratitude or misbehzviour or neglect or disobedience- 
“oni the part‘of the sons but in such an event the partner, who is sent out would' be- 
‘ entitled to receive-his share ofthe'capital and the profits.. The power to dissolve, . 
‘though specifically mentioned'irr-clause 22 of the deed, does not take away the- 
right of the sons to dissolve the:partnership if they so choose by giving three months" 


< notice as required by clause 1 ofthe deed. . In the event of the death of the father- 
z it'was provided that his minor sons by the second wife should be entitled to the- 


share capital and the profits of the father to the exclusion of the major sons, 2.2.. 
modifying the law of inheritance applicable to the parties, viz., the Muhammadan 
.Law. A perusal of these provisions does not throw any doubt on the fact that this.. 


partnership was.real and was not merely a make-believe affair, | 
1 It is said by the Appellate Tribunal that the document gave no indication: 
as to why the father, preferred the major sons by the first wife to the minor sons- 
of the second wife. ' It is not usual in'a deed of partnership to' give reasons for 
. entering into a partnership. It'is not às if thé fztlier ignored the interests of the- 
minor sons by the second wife as he provided that they should.be entitled exclusively- 
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to the share capital and the profits of the busiress ‘belonging to the father.in the 
event of his death., It may be that the father wanted.to make a distribution of 
an' available asset belonging to him, viz., the basiness even during his lifetime so. 


,*as to avoid future difficulties. 


* Much was made of the fact that no share capital’ was distributed "nor. wasit 


' contributed by the sons at the time the partnerzhip came into existence. - It must ^ 


bé remembered that the sons had no independent property of their own to make ^ 


- the,contribution from their own resources to the parmership. They were entirely 


dependent upon the father and it is the father that admitted each of them to a 


' share in the business., That is the reason why & was provided that the capital of 


the partnership should consist of the net value of tae stock in trade, book debts. 


, afd other assets of the business less of course o: the outstanding liabilities which 


were estimated to be about Rs. 40,000. ' This disribu-ion could not be immediately- 
done as income-tax up to the end cf the year 1943 was not assessed till October,, 
1945 and it was thereafter that the net capitel could be ascertained and could 


` be.distributed between the sons in the accounts. It is not disputed and it has been 


"adverted to by the Appellate Tribunal itself taat the profits of each year: were 


distributed to the sons though it was said that tk= circumstance was not conclusive. 
Of course the way in which the Appellate Tribcnal end the Income-tax Authority 
treated the matter was to take.each circumstance by itself: then reject it on the 


` ground that each by itself was not conclusive. This method of approaching. tlie 


. question in our opinion.is not proper. The cumulative effect of all the circum- 
stances should have been considered in ‘arrivicg at the conclusion whether this. 


partnership was real or not. We have the undoubted fact anda strong’ circum- 
stance in favour of the assessee that the partnership was recognised immediately by ` 


"the Ceylon Authorities when it was- registered ander the Ceylon Business Ordin- 


ance. It was not as if they did it as a matter of course. They obtained an affidavit 


"from the father himself to support the statements in the deed of partnership. It is 


on.that information that they acted and registered the partnership deed.: . The next. 


' , circumstance is that the deed itself was attested. by the Notary Public and: theré- 


` ‘forè no doubt can be cast upon the existence of the deed on the date on which it 


LEM 


",of-the sons if there were disputes to claim under this document their shares: of the 


. purports to have come into existence. ' As' regards, che reality. of the partnership. 


as pointed out above, there are very many circumstarces pointing to the conclusion 


“that. the father intended that this. partnership zhouli. be real and should benefit 


,his children by the first wife as well. as, the secoad-wife. ‘It would be open to ariy 


capital and the profits in the business, “Even if it should happen that the- father 
should die,. they. would, not. be entitled.to claim any portion of.the father’s share 
‘so: that: the father bound himself by this document to recognise the interest of: his. 


~ sons-in the manner and to the extent indicate in the-deed and the sons inter. se 


have agreed to share the profits of this business and its capital in the manner.which 
it.has been agreed to under this deed. We think therefore that the conclusion 
.of the Appellate "Tribunal was not warranted by. the evidence on record.. The 
question referred to us therefore must be answered in favour of the assessee and we 
hold that the partnership is real. As the assessee has succeedetl he is entitled to. 


' ‘his costs which we fix at Rs. 250. " ‘ ; Ta! 


` © In:view of our finding we think that the pzrtneiship will bé registered as the 
assessee has already applied for registration of -he same under” section 26 of: the 
Income-tax Áct. = Ene 
K.S. ERES Refrence answered infavour of the assessee. 
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UN THE HIGH COURT OF JUDICATURE AT MADRAS... 
à ? PRESENT :—Mn. Justice SOMASUNDARAM. ete 
“P.R. Joseph and others Y goats Accused. * 


Criminal Procedure Code (V of 1898), section 562—Second or Third Class Magistrate convicting sohe 
of the accused but feeling that the rest must be treated under section 562 (1-A)—If bound to send up to superior 
Magistrate all the accused in the case—Sections.349 and 380—Applicadility and distinction in scope of. — - 


The fundamental difference between sections 349 and 38a, Criminal Procedure ‘Code, is that in 
. "the former case, the Magistrate does not convict the accused, hut is of opinion only that he isguilty 
“and the records are sent only with that opinion ; whereas in the latter case, the superior Magistrate 
receives the.records after the Second or Third class Magistrate convicts the accused of the offence with 
- "which ‘he is charged, so that the superior Magistrate cannot acquit himi after receiving the records 
"under section 380, Criminal Procedure Code. In a reference under section’ 349, Criminal Procedure 
‘Code, a superior Magistrate can pass any judgment, sentence ar order as he thinks fit and according 
. to law.. The cases of those who have to be dealt'with under sectiun 562, Criminal Procedure Code, 
fall under section 380, Criminal Procedure Code and not section 349, Criminal Procedure Code. 
“Section 349 (1-A) has no application to the procedure under section 562. Dealing with an accused 
‘under section 562 (1) or 562 (1-A) is not a punishment. It is not necessary that all the accused must 
be sent up. Only the case of those, who in the opiniori of the Second Class Masin ak trying the case 
„are to be treated under section 562 (TA) should be sent up. i 


Case-law discussed. 5 


Case referred for the orders of the High Court, under section 438 of the Criminal 
"Procedure Code, by the Sessions Judge of" South Malabar i in. his letter, dated 20th 
«March, 1952. 


> The Assistant Public Picsecütor (A. C. Muthanna) on behalf of the State. 
G. Gopalaswamy. amicus curiz. 
The Court made the following 


: "Onpzn.— This is a reference by the ERN Sessions Judge oi of South’ “Malabar 
‘under ‘the following circumstances: The four accused were ‘tried by the Second 
‘Class: Magistrate, -Fort Cochin, for an offence under section 323, Indian Penal 
‘Code.. The Magistrate found all of ‘them guilty òf the offence under section 323, 
"Indian Penal ‘Code and sentenced accused 1 to'a fine of Rs. 50, in default to two | 
months’ rigorous imprisonment. In respect. of 'the other accused, ie, accused 
«9-to 4, he, was of opinion that they should be dealt with under section 362 (1-4), 
‘Criminal Procedure Code and as he was not empowered to pass orders under the 
above section, he sent up the records to the Sub-Divisional Magistrate, Fort Cochin, 
for action. "The Sub-Divisional Magistrate, Fort Cochin, let off the accused with 
‘an’ admonition under clause (1-A) of section 562 of the Criminal Procedure Code. 
:Accused 2 to 4, who were thus let off with an'admonition, then preferred an appeal 
‘in C.A. No. 10 of 1952 to the Sessions Court, South Malabar. At the time of the 
‘hearing of the appeal, the Local Public PProsecutor raised an objection that the 
‘Second Class Magistrate’ was not competent 'to send to the Sub-Divisional Magis- 
‘trate the:cáse relating to accused 2 to 4:alone and that the entire records including 
'the'case. of accused 'r should have been sent to the Sub-Divisional Magistrate. 
"This objection: was apparently based on a:decision of this Court in Emperor v. Nara- 
3anastami Naidul,” The-learned Sessions Judge agreeing with the contention of the 
"Public Prosecutor has'madea reference to:this Court under section 438, clause’ (0), 
Criminal Procedure Code and has asked for appropriate orders to be passed. “In 
his letter of reference,,he refers to two other-decisions of this Court, which are reported 
in Piramanayagapandaram v. Emperor?, and In:re Muniswami® and. fomes out the 
conflict i in authority. f 


The question now is whether in:the circumstances of this case all the accused 
should have been sent up or only the case of those, who in the opinion of the Second 
‘Class Magistrate are to be treated under section 562, clause 1-A, Criminal Procedure 
Code, should be sent up. The argument that all the accused must be sent up is 
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based on the provisions of clauses (1) and (1-A) of section 3495 Sabin, Procedure 
as. which are as follows : e = 
* 949 (1). Whenever a Magistrate of the second or third class, having jurisdiction, i is of opinion: r 
after hearing the evidence for the- prosecution and the accused, that the accused is guilty and that, 
be:ougbt to receive a punishment different'in kind from,.or more severe than that, which such Magis- 

. trate is empowered to inflict, or that he ought to be required to execute a bond under section 106,, 
he may record the opinion and submit his proceedings and fcrward the accused to the District Magis- 
trate or Sub-Divisional Magistrate to whom he is subordinate. 

(1-A) When more accused than one are being tried tcgethe- and the Magistrate Comida it 
necessfry to proceed under sub-section (1) in regard to any «f suck accused, he shall forward all the 
accused who are in his opinion guilty to the District Magisrate cr Sub-Divisional Magistrate. 


"This section has been interpreted by Pandrang Row, J., in Emperor v. Narayana- 
: swami Naidu? to apply to cases like the present one that is to say, thát'in such cases., 
all the accused should be sent up. In that case, two accused were tried, the first, 
for an offence under sections 498 and 379, Indiar Penal Code and the second for 
an offence under section 379, Indian Penal Code. Both were found guilty, but’ 
the first accused was sentenced to three months” rigorous imprisonment and the 
case of the second accused was sent up to the Sub-Divisional Magistrate for being. 
_ dealt with under section 562, clause (1). Pandrang Row, J., held that the procedure. 
followed is opposed to the express provisions of the law contained in section 349 (1-A),. 
Criminal Procedure Code. The convictions of bo:h the accused were set aside and. 
the Magistrate was asked to forward both the accused t the Sub-Divisional Magis-. 
trate, if he still thought that the second accused should be dealt with under ee 
562, Criminal Procedure Code. A contrary view is expressed by Byers, J., 
Piramanàyagapandaram v. Emperor. In the above case, forty-one persons were cone 
victed by the Second Class Magistrate, and of them twenty-eight were sentenced to: 
three months’ rigorous imprisonment and the rest were sent up to the Sub-Divisional 
Magistrate for being dealt ‘with under section 562 (1), Criminal Procedure Code. 
The Sub-Divisional Magistrate took the view relying an the decision in Emperor 
v. Jarayanaswami Naidu}, that all the accused shou.d have been sent up. He there=. 
fore asked. the District Magistrate to make a reference to the High Court. In the 
reference made by the District Magistrate, who did no: agree with the view taken 
by the Sub-Divisional Magistrate, Byers, J., held that section 349 (1-A), Criminal 
‘Procedure Code, has no application to the procecure under section 562, Criminal. 
` Procedure Code and the order of the Second Class Magistrate was upheld. f 


“The other decision referred to by the learned Sessions Judge In re Muniswami* 
is a decision by Yahya Ali, J. This does not touch the point in question as it isa- 
case in which the Second Class Magistrate tried tvo pe-sons for the offence of theft 
and receipt of stolen property and convicted both.of them ; and though he was 
of the view that one of them should be dealt with ander section 562, Criminal Pro- 
cedure Code, he sent up the case of both the accused to the Sub-Divisional Magis- 
trate. Yahya Ali, J., therein held that section 562, Criminal’ Procedure Code, . 
read" with section 380, Criminal Procedure Code, does not prohibit sending up both 
‘the accused to the Sub-Divisional Magistrate. 

On a consideration of all'the authorities and the relevant sections the Criminal 
Procedure Code, I am of opinion that the view taken'by Byers, J., is the correct one. 
Section 349 (1-A), Criminal Procedure Code, wil apply only to cases which fall 
under clause (1) of section 349, Criminal Procedure Coce.' Clause ' (1) of section 
349, Criminal Procedure Code, will apply only to cases where the Magistrate is: 
of opinion that the accused is guilty. and that he ought té receive a punishment di ifferent 
in kind (itdlics are :mine) or more severe than that which the Magistrate- is 
‘empowered: to: inflict. The two circumstances, . -herefore, under which’ he may 
send! up. the:records are (1) the punishment to be: inficted' must: be different in 
kind’ from: that’ which he: is empowered to‘inflict, (2° the: punishment" "must: be 
more severe than that which he can inflict. ' Inno other circumstances can he send 

. ‘tp the records: under section 349, Criminal. Procedare ‘Code. : Briey 
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This leads us to a consideration of the question as to what exactly the punish- 
ments are, which can be inflicted by the Second and Third Class Magistrates and 
what are the other punishments, which, in the opinion of the Magistrate, the accused 
must receive, but which he cannot inflict. The punishments to which the offenders 
are liable under the provisions of the Indian Penal Cade are.contained in section 53, 
Indian Penal Code, which are (1) death, (2) transportation; <3) imprisonment, 
(rigorous or simple), (4) forfeiture of property, and (5) fine. To this must be 
added whipping which has been introduced by the Whipping Act (Act IV of. 1909) 
. and sending young persons, youthful offenders and children, all under the Madras 

"Children Act to the various schools mentioned therein. Of the above punishments, 
those which the various Magistrates can inflict are cantained in section 32, Criminal 
Procedure Code. Under the above section a sentence of whipping can be passed, 
only by the Presidency Magistrates and First Class Magistrates, Similarly under 
the Madras Children Act, among Magistrates, only the Magistrates mentioned in 
section 4 of the Act can exercise the powers conferred by tke Act. A Magis- 
trate with the second or third class powers cannot inflict whipping, nor can a First 
Class cr Second Class Magistrate unless specially empowered exercise the powers 
under the Madras Children Act.. Whipping is a punishment different in kind from 
imprisonment or fine ; so is sending young persons, youthful offenders or children 
to the various schools mentioned in the Madras Children Act. If the Second or 
‘Third Class Magistrate not competent to inflict the above punishments is of opinion 
that any accused should receive the sentence of !whipping in accordance with the 
provisions of the Whipping Act or should be sent to one of the schools -mentioned 
in the Madras Children Act, then clause (1) of section 349. will apply and when 
there are more accused than one, clause (1-A) of the section will apply. It is ‘only 
‘to such cases that section 349, Criminal Procedure Code applies, in addition, of 
‘course, to cases where more severé punishment is to be inflicted. 


- -. Dealing with the accused ‘under the provisions of section 562, clause: (1) or 
‘clause (1-A) is not a punishment. Section, 562, Criminal Procedure Code itself 
says-that the Court may, instead of sentencing him ax once to any punishment, direct 
that he be released. on his entering into a bond, with or without sureties, to appear 
-and receive sentence. when called upon during such period (not exceeding three 
years) as the Court may direct and in the meantime to keep the peaec and be of 
good behaviour. Similarly in clause (1-A) of section 562, Criminal Procedure Code, 
the Court may, instead of sentencing him to any punishment, rclease him after due 
‘admonition. It is clear, therefore, that no sentence is passed when the "Accused 
3s dealt with under the provisions of clause (1) or clause (1-À) of section 562, Criminal 
"Procedure Code. The order to be passed under section 562; Criminal Procedure 
‘Code, is therefore not a punishment and the question of punishment different in 
kind does not arise in such a case. I may refer to a decision cf the Nagpur High 
"Court in Baba v. Emperor! ; which takes the same view that an order under section 
562, Criminal Procedure Code, cannot be said to be a punishment. "The decisions 
in Eniseror v. Ghasite? and Emperor v. Hira Lal? also lend support ta this view, ^, ` 


- Apart from this, as pointed out by Byers, J., section 562, Criminal Procedure 
‘Code itself prescribes the procedure to be followed. by the Second and Third Class 
‘Magistrates, in whose opinion the provisions of section 562, Criminal Procedure Code, 
have to be applied to,any accused. In such cases section 380, Criminal Procedure 
‘Code applies. : 2 
.- the fundamental difference between sections 349 and 380, Criminal Pro- 
cedure Code is that in the former case, the Magistrate does not convict the accused, 
but is of opinion only that he is guilty and the records are sent only with that opinion ; 
whereas in the. latter case, the superior Magistrate receives the records after the 
Second or Third .Class Magistrate 'convicts.the accused of the offence with’ which 
he is charged, so. that the superior Magistrate cannot acquit him after receiving the 
records under section 380, . Criminal Procedure Code. . Vide tke decision in. Yenki- 
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aswami Naicken v. Emperor, In a reference under section 349, Criminal Procedure 
‘Code, a superior Magistrate can pass any judgmert, sentence or order as he thinks 
fit and according to law. The cases of those wko have to be dealt with under 


‘section 562, Criminal Procedure Code, fall under :ecticn 380, Criminal Procedure ' 


‘Code and not section 349, Criminal Procedure Coce. 


The result is that the procedure followed by: the Second Class Magistrate 
‘is correct. There is nothing irregular or illegal in- the order passed by the Sub- 
Divisional Magistrate regarding accused 2 to 4. ‘Tae objection raised by the 
Publie- Prosecutor, South Malabar, fails and the appeal by the accused in C.A, 
No. 10 of 1952 will be taken on file by the learned Sessions Judge and disposed of 


according to law treating the procedure followed by the Second Class Magistrate, . 


Foxt Cochin, as a proper one. 


i I am indebted to Mr. G. Gopalaswamy for -he assistance he rendered me in 
the case. : 


K.S. ——— l Reference answered. 
IN THE HIGH COURT OF JUDICZTUEE AT MADRAS. 
PRESENT :— MR. Justice RAJAGOPALAN. 
Sriramulu Naidu l l , v .. Appellant* 
v. za 
Jambulingam Pillai and another (5o. Respondents. 
Limitation Act (IX of 1908), Article 83—Applicability—Subsequert mortgagee undertaking to discharge 


prior mortgagé—Failure to discharge—Prior mortgagee bringing thz prope to sale in execution of the mortgage - 


decree obtained by him—Suit by mortgagor against subsequent mortg=gee for damages for breach of covenant under-. 


staking to redeem the prior mortgage—Linmiitation. 
Where a subsequent mortgagee undertook to discharge a prior encumbrance on a property of 


the plaintiff but failed to do so as a result of which the p-opertz was sold by the prior mortgagee ` 


and the plaintiff filed a suit for damages ; 


Held, that Article 83 of the Limitation Act applies to sach czses and the period should be coms, 
puted from the date-on which the sale was confirmed, thas. finally` extinguishing the right of thè 
plaintiff, as well as the defendant to redeem the mortgage. The damage sustained by the plaintiff 


"was on the final extinction of the right to redeem the mortgage and the extinction is on the date of . 


the confirmation of the sale. 


à 


Appeal against the order of the Court of the Subordinate Judge, Tiruchirapalli, : 


«dated 14th October, 1950, in A.S. No. 327 of 1943 (O.S. No. 357 of 1946, District 


Munsif’s Court, Tiruchirapalli.) 
A, Balasubramania Aiyar for Appellant. 
K. V. Ramachandra Aiyar for Respondent. 
The Court delivered the following 


Bp 


JUDGMENT.—The plaintiff executed a deed of simple mortgage in favour of one : 


'Kandaswami Pillai for Rs. 500 on 12th October, 1co2." The money due under 
that deed was payable at the end of three years. Or 6th May, 1925, the plaintiff 


executed Exhibit A-1, a deed of usufructuary mo-tgage, in favour of the first defen- * 
dant. As part of the purchase price, the deferdant was directed to pay off the ' 


money due to Kandaswami Pillai under the- ärst' mortgage. It was common 
ground that the defendant never paid this amount. Kandaswami filed a suit to 
enforce the mortgage and obtained a decree, Exhibit A-2, on goth August, 1938. 


In execution of that decree the hypotheca was bough: to sale on 3rd March, 1943. -` 


"The sale was confirmed on roth April, 1943. The plaintiff instituted the suit, out 
„of which this Civil Miscellaneous Appeal arose, or 1st April, 1946, claiming damages 
for the breach of the contract between the plaintiff and the first defendant evidenced 
iby Exhibit A-1, under which the first defendart had undertaken to redeem the 
mortgage effected by the plaintiff in favour of Kendaswami. 
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i The'learned Munsif held that the plaintiff's claim was barred by limitation.’ 
Hence the plaintiff's suit was:dismissed. On appeal, the learned Subordinate- 
Judge held that Article 83 of the’ Limitation Act applied, and that the period should 
be computed from 10th April, 1943, on which date thé sale was confirmed, thus.’ 
finally extinguishing the right of the plaintiff as well as the first defendant to redeem: 
the mortgage which had’ been. effected: in favour of Kandaswami. The learned 
Subordinate Judge further held that, as the learned Munsif had not decided speqfi-. 
cally either-the liability of the defendant, to pay the damages claimed by the plain-. 
tiff. or.the quantum of those: damages, the suit would have to be remanded for 
determination of those issues in accordance with the directions given in the appellate 
judgment. There was also the claim that the first defendant, as an agriculturist,, 
was entitled to the benefits of Madras Act IV of 1938. 


The second defendant, one of the legal representatives of the first TATAA 
preferred this appeal against the order of remand by the learned Subordinate Judge... 
. Learned counsel for the appellant urged that, since the liability of the defendant 
to pay the amount due to Kandaswami under the mortgage effected in his favour- 
arose on 12th October, 1925, that is three years after the date of mortgage in favour: 
of Kandaswami, the present suit.filed in 1946 was barred by limitation. Learned 
counsel relied on Doraisinga Thevar v. Arunachalam Chetii1. All that could be held, 
on the basis of that'case, is that in such a contingency the plaintiff could; at any: 
time after 12th October, 1925, have filed a suit claining damages for breach of 
contract..occasioned..by the failure of the vendee to discharge his obligations. to^. 
pay a portion or the whole of the purchase money to clear off a pre-existing. encum- 
brance.. . Doraisinga Thevar v. Arunachala Ghetti” is. not an authority for the position;, 
for which learned counsel for the appellant contends now, that the vendoz, i.e, the. 
plaintiff in this case, had no other remedy open to him. The learned Subordinate- 
Judge-rightly. came to the ‘conclusion, that the damage sustained by the plaintiff” 
in this case was on the final extinctión of tlie right to redeem the mortgage in favour 
of Kandaswami, and that that exinction was on ioth April, 1943. I see no reason 
` tó différ from the learned Subordinate Judge. ` On that finding the learned Judge- 
was right in holding that Article 83 of the Limitation Act walen and that the- 
suit-filed on 1st April, 1946, was. in time. 


„ The next contention of the learned counsel for the appellant was that there^ 
was no necessity for a remand at'all. The plaintiff's claim was for an ascertained 
sum based upon the amount which the defendant had failed to pay to Kandaswami 
with interest thereon. But the learned Subordinate Judge rightly pointed out 
that that may not be the only basis for ascertaining the damages which the plaintiff 
claimed he sustained by the breach of contract by the defendant. The market 
value of the property could give a fair basis'for ascertaining the actual loss sustained. 
by the plaintiff. As the learned Subordinate Judge. pointed out, it may even even- 
tually mean that the plaintiff suffered no damages at all. Since there was no evi-- 
dence on the-market value of.the-property and since the trial court did not assess. 
the quantum of damages. on ary basis, the learned Subordinate Judge had no. 
option, but to remand the, suit for ascertaining the correct basis for- assessing the. 
damages to which*the plaintiff would be entitled. ,, There is also, as I have pointed 

out -earlier the question. whether, the. defendant. would be entitled to any relief". 
under Act IV of 2998... 2 ca ERR ERAS NAN 


- The order of the lower’ Court i is confirmed and the appeal is; dismissed with: ; 
costs. Fox . EL 
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- IN THE HIGH COURT OF:JUDICATURE AT: MADRAS. 
à PRESENT — MR. JUSTICE CHANDRA ReDD. 8 


-Kakara Someswara Rao Petitioner., us 
Kalidindi Ramakrishna Raju and others . t .. | Respondents. 


PE 


Si " e Madras Village Panchayat Act (X óf 1950), section 1g—Apflicabilitp. 


Section 19 of the Madras Village Panchayat Act (X o` 1950) comes into play only when there: 
is disqualification under section 13,.15, 16 or 17 of the Act. Thejjurisdiction conferred by section 19, 
on the prescribed judicial authority is restricted to cases a-ising under the four sections mentioned. 
therein. ' - ES ‘ . E 


.e Quaere. : Whether the procedure laid down in section 19 is retrospective. 


, Petition praying that in the circumstances stated in the affidavit filed therewith. 
the High Court will be pleased to issue a writ of zerliorzri calling for the records in © 
. O.P. No. 41 of 1951, Court of the District Munsif, Tanuku, and quash the order,’ 
dated. 22nd. April, 1952, therein, "RE gem ZG 


^ K. Bhimasankaram and T. Narayanachari for P=titiorer. 


` The Government Pleader (P. Satyanarayana Raju), E- Venkatesam, V. V. Raghavan’; 
and M. Ramachandra Raju for Respondents. < . 


' + The Court made the following 


OrvER.—This is a petition for the issue of a Writ of certiorari to quash the 
proceedings in O.P. No. 41 of 1951. The petiticner was elected a member of the: 
Panchayat Board, Polamur, Tanuku taluk, West Godavari district, in the year 
1999 under the provisions of the Madras Local Bcards Act (XIV of 1920) and con-- 
tinued to-be-as such, as there were no fresh elections subsequent to that. He was. 
also elected as Vice-President of the Board in that year. The first respondent. 
herein ‘filed a petition under section 19 (1) of Act X 5f 1950 (hereinafter referred " 
tö as the Act) before the District Munsif of Tanuku alleging that the petitioner ~ 
ceased to be a member of the Panchayat Boarc by reason of non-attendance of 
three ‘consecutive meetings of the Board. That petition was necessitated by the: 
fact that the petitioner disputed the disqualificaion and the first respondent was. 
directed by the Inspector of Local Boards to agitat2 the matter before the appropriate- 
judicial authority. AES i a 

That petition was contested by the petitioner herein not only by denying. the 
allegations regarding his absence at three consecutive meetings for which he had" 
notice but also by contending that the District Mumsif has no jurisdiction to entertain. 
the’ petition for the reason that section 19 (1) of che. Act had no application to the> 
facts of this case. It was the case of the petitioner that section 19 (1) did not govern: 
this case as the alleged disqualification had not zrisen ander Act X of 1950. The- 
District Munsif overruling’ the objections of the petitioner herein decided that. he- 
had jufisdiction to go into the matter, and that on merit: he found that the petitioner: 
ceased to be a member, . as he absented himsel from three consecutive meetings. 
held between 13th November, 1950 to 3oth January, 1951. . te 

Being aggrieved by this decision, the petitiorer has presented this writ petition: 
for the reliefs mentioned above. : mM : : n 

| The main ground, of attack against the orcer of the.learned District Munsif. 
is want of jurisdiction in the District Munsif to declare tkat the petitioner has bécomé; 
disqualified. Mr, Bhimasankaram urged that cs the disqualification had arisen; 
before the Act came into force, tlie provisions cf.section 19 of the Act.were not. 

applicable to the case on'hand and therefore tae District Munsif, who was the: 
prescribed' authority appointed under the rules framed.’ under the. Act, was not 

compétent tigo into the matter. ''Before-the A-t X cf 1950 came into force, the- 
provision'iapplicable to disqualifications: arising 2ut.o^ “the absence of a member: 
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(h) absents himself from the meetings of the local board for a period of three consecutive 
- months reckoned from the date of the commencement of his term of office, or of the last meeting - 
"which hé attended, or of his restoration to office as member under sub-section (4), as the case may be,” 
or if within the said period, less than two meetings have been held, absents himself from two con®- 
cutive meetings held after the said date, . , Pd PE : 
Section 57 runs thus : j : a 2 


. (1) Whenever it is alleged that any person who: has “been elected as member of a local 
board is disqualified under sub-sectiori (1) of section 54, section 55, section 56 or section 59 and such 
person does not admit the allegation, or whenever anv member is himself in doubt whether or net 
he has become disqualified for office under section 56 or section 59 such member or any other member 
may, and the president (Executive authority—vide correction slip under Madras Act KIK of 1943) : 
at the request of the local board shall apply to the District Judge of the district in which the area 
-of, the local board is situated.” an 24 t , ; A Loa dac ry 

In :950 the Legislature of the Madras State passed. Act X of. 1950 to make - 
"better provision in a separate enactment for the administration of village: affairs 
of panchayats. Under sub-section 3 of section 1 of the Act it was directed to come 
into forcé on such date as the. Government might, by notification in the Fort St. 
George Gazette, appoint ; by a notification issued in pursuance of this sub-section, ' 
the Government of the State of Madras directed that the Act should come into force 
on Ist April, 1951. Under the new Act the provision relating to disqualification 
arising out of absence from the meetings is enacted in section 17 which runs as 
follows : QC - i 


66 


“17. Subject to the provisions of section 19, a member shall cease to hold office as such if he el 
(K). absents himself from the meetings of. the panchayat for a period of three consecutive 
meetings reckoned from the date, of the commencement of his term of office, or of the last meeting 
"which he attended, or of his restoration to office as member under section 18, sub-section (1), as the - 
‘case may be, or if within the said period, less than three meetings have been held, absents himself’ 
from three consecutive meetings held after the said date.” a b 
. The provision corresponding to section 57 of the Madras, Local Boards Act 
is contained in section 19 of the new Act. Section 19 runs thus.: jc. 
“19. (1) Whenever it is alleged that any person who has been elected as a member of a 
panchayat is not qualified or has becume disqualified under section 13, 15, 16 or 17 and such person 
docs not admit the allegation or whenever any member is himself in doubt whether or not he is not 
qualified: or has become disqualified under-section 15, 16 or 17, such member or any other member 
may, and the executive authority shall,.on the direction of the panchayat or of the Inspector, apply. 
to the prescribed judicial authority. whose decision shall be final.” satan at 
As has been stated above,. the State Government had appointed the District Munsif 
of the area within whosé-jurisdiction the panchayat is situated as the prescribed 
judicial authority under section 19 (1) of-the Act. z S 
The chief point for consideration in this case is whether the provisions of section - 

19 (1) are applicable to the presént-case. Admittedly, the petition was filed after - 
the Act came into force. It is'also'conceded that the disqualification’ alleged in ' 
this case does not come within the purview òf section’ 17 as the alleged absence from - 
three consecutive meetings was before the.Act came into fore. It is also, significant 
that the expression used in section 17 (k) is “ absents. himself? and not’ ““ absents 
himself or had absented himself”. It is unnecessary for me to go into the question 
whether the disqualification in this case falls outside the scope of section 17 of the 
Act or not, as it is concedéd by. Mr. Venkatesam that the petitioner was disqualified 
under section 56 of the Madras Local Boards Act and that' the provisions of-section ` 
17 (k) of the Act are not attracted by thé facts'of this case. 

: What Ihave therefore to.consider is whether section. 19 can be made. appli- 
cable to this, case.. It will be séen that section 19 specifically says that in order to. 
enable either a member of the panchayat or the Executive authority to apply to the 
prescribed judicial authority, the.dispute should relate to a disqualification.arising 

, under section 13, 19, 16 or 17. So the prescribed. judicial authority appointed 


n 


à 
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under section 19 can take' cognizance of petitions founded on section 13; 15, 16 or 
17 only. t1 4 2 zw 
"Mr. Venkatesam appéaring for the first respondent tries to get over this diffi- 
culty by referring to section 131 of the Act. Section 131 enacts : : 
** 191. (1) In regard to the first reconstitution, in acccrdance with the provisions of this Act, 
of panchayats in existence at the commencement thereof; znd otherwise in first giving effect to the 
said provisions, they shall be read subject to the rules in ScEedule III." ` 


‘The,rule relied upon by Mr. Venkatesam as heping him in the consideration of 
section 19 is rule 4 which states : MN ; 


** 4.. (1) The members of a panchayat holding office zt the commencement of this Act, (other 
than its president and any village headman) shall be deemed to be the elected members of the panchayat 
unfler this Act and such members shall continue to hold offic uptc such date as the Government may, 
by notification, fix in this behalf, or in case no such date is fsed upto the date on which their term of 
office would have expired if this Act had not come into force” i 


Mr. Venkatesam argues that section 19 read. with this rule enables the prescri- 
bed judicial authority mentioned in section 19 -o adjudicate on questions arising 
under section 56 of the Madras Local Boards Act. I do not see what bearing 
rule 4 of Schedule III has on the construction «f section 19 of the Act. Rule 4 
only enables members holding office at the commencement of the Act to continue 
to be members upto such date as the Governmert may fix, etc. It'does not confer 
any jurisdiction upon the. District Munsif to go into the questions arising under the 
Madras Local Boards Act. The very basis of the application under section 19 
in this case is that the petitioner ceased to hold ozfice zs a member of the panchayat 
long before the Act came into force. According to -he first respondent, the peti- 
tioner was not a member at the commencement of the Act. .So I fail to see how 
rule 4 can come into play at all in this case. : " s 

Mr. Venkatesam next urges that section 19 lays down only the procedure to be 
adopied:in adjudicating upon the alleged..disquzlification and has therefore retros- 
pective operation. He relies for this purpose upon < passage in Halsbury’s ‘Laws 
of England by Hailsham (2nd Edn.), Vol. 31, a- page 508 : m 


* Tt is a question of construction whether a. statute d'rectly, or by necessary implication; takes 
'away a right of procedure by substituting another, or lezves tke former right co-existing with the 
latter. This quon may be tested by inquiring whethe the substituted procedure is a- complete 
one, and whether it; gives the parties interested in invoking it thz.same rights of being heard;as they 
formerly possessed.” : ‘ t MR 


B "n 
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o’ on nut ' koc . ec dive T un, 
He-also cited to me a passage from Craies on Sta-ute Law (4th Edn.) at page 337: 

“Tt is a general rule that when the Legislature alte-s the rights of parties by ‘taking away, or 
«conferring any right of action, its enactments; unless in express -erms they apply to pending actions, 
“do, not.affect them. But there is an exception to this rule, namely, where enactments merely affect 
procedure; and do not'extend to rights of action.. For itis perfectly settled that if the Legislature . 
forms a new procedure, that, instead of proceeding in this farm or that, you should proceed in another 
and.a different way, clearly there bygone’ transactions are to be sued for and enforced according to 
the new form of procedure. Alterations in the form of arocedure are always retrospective, unless 
there is some good reason:or other why they should not, ke.” i à . 
$ No: déubt when enactments merely affect the procedure they are retros; 
pective and,‘the rights. of the parties have ta bé =nforced in accordance with 
the procéduré laid down by the new Act. This proposition cannot be contes- 
ted. ` But the point in this casé is not whether th= prozedure laid down in section 19. 
is retrospective or not. Section r9 comes into play only when there is disqualifi- 
cation under, section 19, 15, 16 or.17.. That Being so, the jurisdiction conferred 
by section 19 on the prescribed judicial àuthoritz is restrictéd to cases arising under 
the four sections mentioned above. It would ‘have been'a different matter if instéad 
of mentioning section 17, a disqualification consequerrt’upon the absence from thrée 
meetings was stated generally.: On the:.other band, the section in. so manyi terms 
ipefers “only: to'disqualifications under section 17. ‘Thus the jurisdiction. conferred 
on-the-prescribed-authority-is a special one appl-cable to-disqualifications-under-the 
. sections mentioned therein and is controlled by :ecticn 19. It looks.to:-me that the 
reasonable construction that coulll be placed or sect-on 19 giving a plain meaning 
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to.the words of the section: is that it is only ina case where it is alleged thata | member- 

: has become ‘disqualified under one or other of the sections referred to therein,. 
and ‘that is disputed by that member; that the. prescribed judicial authority. gets. 
the jurisdiction to adjudicate on the disqualification. Since in this case the dis— 
qualification alleged does not fall under section 17 of the Act, section 19,0f the Act 
cannot have any application; '.In my judgment, the District’ Munsif who is the. 
prescribed judicial authority. under the new Act is competent to decide questions. 
of disqualification only: i in cases, arising under section 19 of the Act. It follows, 
that the District: Munsif was not competent to entertain the application ‘filed byethe 

first respondent. This result is reached by me on a careful consideration of the- 

‘relevant provisions of the Act. ‘It is not necessary.to consider in'this case whether 
the petition could be presented to the District Judge under section 57 of the Madras. 
Local ,Boards' Act and whether the first respondent should be directed ‘to. file that? 
application before the District Judge. i in view of the, fact that the new ee Pan-., 
pud are going to come into being very shortly. 


;For, these | reasons. the writ “petition ‘is allowed, but having ma to, the cir- 
cumstances of this case, 1 direct the parties tó bear their own costs. 


ew R. M. c : AN Roc Ced Petition allowid. 
l UN THE HIGH COURT: :OF, JUDIGATURE AT MADRAS. ; 
Wak) PRESENT — Mr: Justice “RAMASWANMI. : i A 
Puthiya Purayil. Ammad Kunhi Moideen. Boa "ct 


' Malabar Law-—Othidar —Right of. brecemption—-Price at which. othidar < can exercise ‘right—Reasonable- 
price or: price offered. by a. stranger. 


“An othidar is entitled to a right of pre-emptión by paying a reasonable price to the Nu 
and he need not pay the- 'same (Price, which is offered by a, stranger. 


- Appeal against the decree Of the, Court of the. Subordinate Tidee; ‘Tellicherry- 
in A.S. No: 91 of 1951 ‘preferred against the’ Seen of the Court of, the. District 
Munsif, "Taliparamba i in O.S. No. 125 of 1946. . o 


"D. A. Krishna Variar and P. V. Raman Variar. for Appellant. » 


The Court, delivered the, following we Ded 


" JUDGMENT -—Both"the lower Court’ found that the othidar in this « case was: 
entitled to a right of pre-emption by paying a reasanable price to the mortgagor 
selling the: properties: and that” the’ proe need: not be the price ‘which is offered 
bya ‘stranger. 


: In support of his cinténtiom: that this r raisés a bua of law: and' that the price, 
' which the. mortgagor ought to receive is the price which is offered by a stranger,. 
-the-learned: advocate for the appellant: relied:upon five decisions. The first. decision, 
-is Gheria Krishnan v.. Vishnut, decided by Kernan and A, JJ. -In this decision: 
. it was'held that 7 C un 4 
“an otti.mortgagee, if he avails himself of his is of Bicceniption must pay whatever sum is: 
bona: fi offered to the*jenini for his équity“of redemption ; but the-ottiholder is entitled to be fully 
informed as, to the; circumstances and amount of the offer „before electing to buy ; public notice of. 
„and the option of bidding at, a .court-salé of the jenmi's right do not constitute a valid offer of į pre-- 
y pd so ag to „deprive; the. ottiholder, of his right of] pre-emption, if he does not purchase the j jenmi’ s: 
ng 
“This is ‘based | on the principle that. the ottiholder should not be dise ‘to’ ‘sive, any 
fancy | price, at an auction and that héi is.éntitled.to,the advantage, which his’ position. 
. gives] him, ‘In other: “words, ‘the: price, .conitemplated under this decision i ‘is reasonable: 
price a and not competitive price. . 


Patton Hr dit ' ` anite EON = 


Rives The. next. decision: is ‘Vasudevan v. Koshavan?. : In this- decion: a jenmi. (mort; 
luis having: conveyed . certain land upon deniire, (mortgage, of which the right of 
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“pre-emption and tbe option: of making further advances ‘are incidents) created 
‘a further charge on the land, without giving the 7eppuholder the option of making 
the advance required. | In execution of a decree against the jenmi a-judgment- 
creditor brought to sale the right'óf the jenmi' im the land subject to the' further 
:charge. "In a suit brought by the veppuholder to set aside the auction sale on the 
ground that his right of pre-emption was injured thereby, it was held that the suit 
. ‘wauid not lie. There is no observation in the judgment of Turner, C.J., throwing 
any light whether the veppuholder is entitled to pay a reasonable price or comper 
"tive price. 


The third decision is Ammotti Haji v.. Kunhaye: Kuttit, decided by Muttuswami 
.Aiyar and Best, JJ. In this decision an othidar in Malabar was held to lose his 
rights of pre-emption if he refuses to bid at a cou-t-sale-of the land comprised in his 
-otti, held in execution of.a decree against the karnavan end senior anandravan of the 
tarwad, in which the jenm right is vested, after having been specially invited to attend 
and exercise that right, and makes no offer to take the property for a long time after 
"the court-sale. The decision turned upon the simple point that the right of the 
-othidar for pre-emption is a case of election and the court-sale created necessity 
-for the appellant's election either to buy or:not =o buy and after once electing not 
to buy he cannot be permitted to change his mind znd assert his right for pre-emption. 
“There is no decision regarding the othidar havinz to ray either a reasonable price 

"or a competitive price. ; 


“The fourth decision in Bhairon Singh v. Lalmzn?, is irrelevant for the purpose of 
this case apart from the fact that we do not know tae scone of the right of pre-emption 
‘in the case which was under consideration in tne Alahabad High Court. That 

“was a case where the plaintiff in a suit to enforce the right of pre-emption alleged 
that the true. consideration. for the sale was less han tae amount stated in the sale 
«deed. It was found that he made no communication to the vendor after he became 
¡aware that a sale-was being negotiated nor did he make, it known to-him thattwhile 
‘he stood uport his ‘pre-emptive right he.declined.to pay the price stated in.the deed, 
because ‘it was not the consideration agreed on .b2tween the vendor and ‘the vendee 
(unreasonable as opposed to reasonable price). It was held that the plaintiff 
"was bound, instead of remaining silent, to commnica-e 'to the vendor that he was 
‘prepared to purchase at the price within a reasonable time and not having done so 
he must be taken to have countenanced the completion of the bargain with the 

'vendee and to have waived his right of pre-emptien, 


The fifth decision is Mammali v. Kunhipai Eaji?* :n which at págs 70 itis 
Pointed out as follows : 


NE Ks We mention that in some of the cases, viz., in Cheria Krishan v. Vishnu’, Vasudevan v. Keshavan®, 
and Ammoti Haji v. Kunhayan Kutti!, language is used which might rFnply that the right of pre-emption 
‘consists in a right to-have an offer made by the owner òf the propery to'sell the property to the othidar 
for the same price for which he has'contrácted to sell to a third person. We might have some hesi- 
tation in saying that this is an accurate definition of the nacuré of the right, because such a definition 
if strictly pursued to its logical conclusions might lead to dificuliics and complications. We however 
' refrain from'pronouncing any definite opinion on that pcint as the learned Advocate-General says 
that if it be found that his client had knowledge of the sale more than six years before the institution 
of the suit-he would not be prepared to contend in the facts of this case that the suit would still'be 
"within time, because no offer was made to him by the owner of the-property before the auction sale.” 


"The decision also does not support the contentica of the appellant. ° 


Ori the other hand, both the lower courts have relied upom the observations 
of Mr. Justice Sundara Aiyar in his commentary’ on. Malabar and Aliyasanthana 
‘Law (1922 Edn.), paragraph 186, wherein it is sated : 

- .{ Thé. point is left open whether the right of ottidar is to purchase at the same price as, is offered 
by the stranger, or at a "reasonable price, the inclination cf their Lordships' opinion being in favour 


-of the latter view.. It was so laid down by Mr. Hollowey a as Sab Judge i in A. S. No. 64 of "1859 
(Tellicherry)." d f ] r, 





Pi ~ * 1 
Cr (i83) TLR: 15 Mad: 4807 "7 "' 777' 4. er BBQNTIL.R. 5 Mad. 198. er 
2.7.. (1884) ALR. All 23. 5. 7884) LL.R. 7,Mad. 309. * : 

3. (1912) 22 M.L.J.607: LL.R. 38 «67. . : KA NGNE very 
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“There is no other decision contrary to the conclusion arrived at by both the lower 


Courts. : : ; 
l There is no point of law and this second appeal is dismissed. 


i 


"K.S... . fy e Ru ag (o0 1 Appeal dismissed. 
l IN THE HIGH COURT OF JUDICATURE AT' MADRAS. ' 
* gm TA " PRESENT :—MR. JUSTICE SOMASUNDARAM. A 
. is ae e, 
Havildar Venkatachallam eva T A m Petitioner*. 
Sappar Palayam and another. . .. .. Respondents. 6 


Criminal Procedure Code (V of 1898), section 144—Application under — Dispute relating to land—Decisions 
of Civil Court as to title and possession—Duty of Magistrate to. maintain. . À MEC 

Title to a piece of land had already been declared by Civil Courts to be in the petitioner who 
obtained delivery of possession in execution of the Civil Caurt decree. The counter-petitioners. 
subsequently after again attempting to disturb the possession of the petitioners gave an undertaking ' 
-to the Magistrate that they would mot interfere with possession of the petitioner. Years later, the 
.counter-petitioners again attempted to disturb the possession of the petitioner. Thereupon the 
petitioner. filed a civil suit and obtained a permanent injunction against the counter-petitioners from 
interfering with the possession of the petitioner. The couünter-petitioners then clandestinely obtained 
.the patta for the land. The petitioner moved the higher authorities and had the patta cancelled and 
the land re-transferred. When thé counter-petitioners again started giving trouble, the Magistrate 


declared the counter-petitioners to be in possession of thé property. On revision, ` 

Held, it is the duty of the Magistrate in cases like this to support the decisions of the Civil Courts. 
and see, as fat as possible, that the decrees of the Civil Courts are maintained) Otherwise, it would 
only amount to putting a'premium upon the highlianded and unlawful activities of the ‘other’ side, 
Accordingly, the petitioner must be declared .to be in possession of the property and the ‘counter- 
petitioners, must be restrained from interfering with the possession of the petitioner. s 

-Petitions under sections 435 and 439, Criminal Procedure Code, 1898, praying 

that the High Court will be pleased to revise the orders of the Additional First 
Class Magistrate's Court, Saidapet,'dated roth May, 1951, in M.G. Nos. 18 of 1953 

and 19 of 1951 respectively. ! zt wi, l : 

A. Dorairaj for Petitioner. ;. . ni A 
The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State, . 
Respondents not represented: ^" 77. — 2 

‘++ The Court made’ the following — ^", ^ ^77 pue "Ik s Lo: LM 
ORDER : Grl.R.C. No. 647 of 1951.—This is a revision filed by the petitioner 

in, the lower Court against the ordér passed: under'section 145, Criminal Procedure 
. Code, in M.C. No. 18:of 1951, on the file of the Additional First Class, Magistrate, 
-Saidapet, in which. the: counter-petitioners; (respondents herein) were..declared to 
be in possession-of the disputed land. This is one of those cases where the petitioner 
after going to Civil Courts several times obtaining an order ‘in his favour is frus- 
trated in his attempts'to be in possession by the highhanded action of the countér- 
‘petitioners. The land was assigned.to the petitioner on 29th August,.1924. On 
account of the trouble given by the counter-petitioners and their attempts te,disturb 
the possession of the: petitioners, herein, a suit was filed by the petitioner in O. S. 
- No. 449 of 1926 on the file of the District Munsiff's Court, Poonamallee. The title 
was declaréd to be in favour of tlie pétitioner and possession was directed to bé given. 
to him. He filed E. P. No, -1083"of 1927 ánd obtained delivery of possession on 
24th January, 1927. The appeal against the decree and jüdgment of the District 
Munsiff filed by the: counter-petitioners in A. S. No. 310 of 1927,'District Court, 
Chingleput, was dismissed on 3rd May, 1929. Subsequently after two years, the 
counter-petitioners again attempted to disturb the possesson of the petitioner 
herein.. The petitioner-filed C. -C.-No.- 1132 .of.1929 before the Stationary Sub- 





* Cr). R. C. Nos.647 and 648'of 1951. n jd xt 'Gth. November, 1952. 
(Crl. R.P, Nos. 641 and 642 of 1951). ` E 
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- Magistrate, Saidapet, and there the counter-pctitioners gave an undertaking that 
they would not interfere with the possession of the petitioner herein. Things went 

on. smoothly till 1941 and again, the counter-petitioner attempted to distarb the 
possession of the petitioner. Thereupon, the petitoner filed O. S. No. 144 ‘of 
1941 on the file of the District Munsif?s Court, Poonamallee, for an injunction 

“ restraining the counter-petitioners from interferixg wich his possession and enjoyment 
amd the suit. was finally disposed of on 15th August, 1941, giving a permanent 
injunction against the counter-petitioners fronr interfering with the possession of 
thépetitioner. Having failed in their attempts -he counter-petitioner clandestinely 
in league with the village munsiff, who happened to be on their side, obtained. 
patta for the land., Thereafter on representatons aeing made by the petitioner 
te the higher authorities, the patta was canceled «nd retransfer was ordered on: 
12th March, 1948. In spite of this, the councer-petitioners again started giving 
trouble and the Magistrate under these circtmstances instead of declaring the 
petitioner to'be in possession of the properties has put a premium upon the unlawful 
activities of the counter-petitioners and declared th» counter-petitioners to be in: 
. possession of the property. It is the duty of the Magistrate in cases like this to- 
support the decisions of the Civil Courts and see, as far as possible, that the decrees. 
of.the Civil Courts are maintained. Otherwise it would only amount to putting 
-a premium upon the highhanded and unlaw-ul activities of the other side. In 
. the circumstances, I declare the petitioner to ke in possession of the property and 
„forbid and restrain the counter-petitioners (respondents) herein from interfering: 
with, the possession of the petitioner. 


In Crl-R. C. No. 648 of 1951, the petitioner has girah an a portion of the- 

property from the petitioner in Crl. R. C. No. 647 of 1951 and he should therefore 

, be declared to be in possession of the portion of tae property which he has purchased. 
‘ The counter-petitioners are also restrained from interfering with the possession of 
the petitioner in Crl. R. C. No. 648 of 1951." 


The petitions are allowed. . 
E R S. c ETE — . Petitions allowed: 
| JN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


os , PRESENT Mr. JUSTIGE RAJASOPALAN. T. x4 
l Sista Venkatachalam WC ea ua e l 1 Appellant® 4 


D. 


Bhamidipalli Saramma ' ME. KN ` Respondent. 





` Hindu Law—Widow p to husband's siue Yao. vi insurance histone in favour of, widow— 
"Limited or absolute estate—Premia on the policy of insurance pat out cf the provident laa account of | the husband’ 
= amount payable under the insurance becomes part of provideat funa. ; 


Madras Local Boards Act (XIV of 1920)— Provident Furl Rule, rule yo— Provident Finds Act (XIX of 
1925)—Scope. 
The amount. paid ander a policy of insurance canmot be viewed: as an increment accruing OD. 


the subscription to a provident fund of the insured despite the fact'that the premia tow ards the policy 
: was paid out of the provident fund account of the insured. 


Where a Hindu widow succeeds to the estate of her Ausband, which consisted of a ‘policy “of insu-- 
rance, assigned in her favour, she gets only a limited estazefand. the fact that the premia on the policy 
was paid out of the provident fund account of the husband, ‚for which she was the nominee, cannot. 
aké the policy of insurance part of the provient fundf amount’ so as to give her an absolute estate: ` 
in the same. 


Appeal against the decree of the Court 5f the Subordinate Judge of NG 
,puram in A. S. No. 17 of 1948, preferred agzinst the decree of the Court of the 
"District Munsiff of Amalapuram in O. S. No. 210 af 1946. 


M. S. Ramachandra Rao and M. Krishna Raa for Appellant. 
D. Narasaraju for Respondent. 






* S. A. No. 17 of 1949. 






grd November, 1952. . 
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“The Court delivered the following | 


. JupeuENT.— Thé plaintiff-respondent in second appeal is the mother of the late 
/"Venkatanarayana who died without issue on 21st November, 1937“ ` Subhadramma 
--was the widow of Venkatanarayana. On his death, she succeeded to his'separate 
"properties which consisted of (1) the amount payable under an insurance policy 

-which Venkatanarayana had taken-out, and (2) the amount lying to the credit of 
"Venkatanarayana in' his provident fund account. Subhadramma acquired ‘two 
-items of immoveable properties.: The finding of the lower appellate ‘Court, was 
that item 1 of the two items shown in the schedule to the plaint was acquired by 
:Subhadramma with the money she got from the insurance company and that item 2 
-waspurchased with the monies drawn from the provident fund. Before Subhadramma 
.died she executed the will under which the defendants-appellants in the second 
:appeal claimed. the properties. On the death of Subhadramma Venkatanarayana’s 
mother as'the reversioner to the estate of Venkatanarayana sued the defendants 
for recovery of possession of these properties. Both Courts held that the will was a 
genuine document. But the learned District Munsiff dismissed the plaintiff's 
claim holding that the two items of properties should be treated as the absolute 
“properties of Subhadramma. On appeal, the’ learned Subordinate Judge held 
"that, while the amount in the provident fund of the late Venkatanarayana had 
‘become the absolute property of Subhadramma when it came to her, she had only 
-å widow’s éstate in the amount paid under the policy of insurance. Since it was 
“with that amount that item 1 had been purchased, the learned Subordinate Judge 
held that the plaintiff was entitled to recover possession of item I as reversioner. 
to the estate of the late Venkatanarayana after thé death of Subhadramma. The 
defendants preferred the second appeal. — ` i 


-The only question .for determination in this second appeal is whether the 
learned Subordinate Judge was right in holding that the amount^paid urider the 
insurance policy had not become the absolute property of Subhadramma which 
‘she could dispose of by her will. : E 


"Venkatanarayana was in the service of the District Board as a school teacher. 
‘He contributed to the provident, fund: He ‘took: out a policy No. 24706 in the 
Lakshmi Insurance Co. It was common ground that contributions to their policy 
"were made out of the amounts lying to: the crédit of Venkatanarayana in his 
provident fund. -Venkatanarayana assigned this policy to the President, District 
"Board, East Godavari : 
: “as security for payment of all sums which under the Local Board's, Provident Fund Rules, 

I may hereafter become liable to pay that fund." Ex. B (1) (e). id 7 


On the death of Venkatanarayana, the President of the District Board assigned 

' the policy to Venkatanarayana's heir and. widow Subhadramma under Ex. B. 1 
.(b).which ran: . ; S TREAT l DE e 

. * I, President, District Board, Rajahmundry, the assignee of the within policy; hereby assign 
all the benefits of the within policy -to Bhammidipalli Subhadrammagaru . s . 5. OLS 

“Rule 10 (1) of thé Provident Fund Rules framed by the Government under section 

71 (g) and section 199 (2) (a) o£ the Madras Local Boards Act, 1920; ran ;. 

S -f Atthe request in writing of any'subscriber, and with the consent of the District Board, any 
-portion or whole of subscriptions with “interest thereon may be invested by the District Board in a 
‘policy of life assurance in’such office and for such amount and on such terms as may be mutually 
-agree upon in writing between such subscriber and the District Board." : , 
"It was under this rule that the premia for the policy taken out by Venkatanarayana 
“were paid out of the amount to his credit in his provident fund. Clause 2 of rule 10 

ran: PA Mic. P d 


ve 


li DR. etg ta ro N Eo se Sg ! b A S 
“ Such policy so arranged shall be effected in the name of the-subscriber, who shall assign the 
:same in favour of the President, District Board, it shall be held and unless re-assigned over' as provi- 
ded for in clause (c) or alause (d) of- the proviso, shall be gealised by-the District Board and the net 
-proceed on realisation shall be credited to the account gf each subscriber"? . / f 


' n 
. i as S 
s WEN 
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Clause (c) of the proviso. did not apply, itiprovided.for the contingency of retirement 
of the subscriber from service ; Menkatanarayana dicd while still in service, Clause 
(d) of the proviso:to rule 10 ran :— ^ 

“On the death of a subscriber while in'sérvice; the policy.effeczed-on his life shall be re-assigned 
to. the nominee appointed by him under rule 5 or to all the nomin=es appointed by him under that 
tule jointly specifying the shares to which each. of the nominzes is entitled." 
It was commé6n ground that Subhadramma was the nominee. “It was under clause 
(4), ‘of the proviso to rule ro that the President, ‘District Board, executed Ex. B-1 (6) 
assigning. the policy ‘and ‘the beriefits accruing’ " thezeunder- io Subhadramma. 

zl 


s ‘The real question is, | did the money; payable under the policy become part of, 
the provident fund of Venkatanarayana ?, . If that, question is to be answered in, 
the affirmative, Subhadramma as the nominee would: be absolutely entitled to all 
the amounts that had: been. credited .to the provident fund of Venkatanarayana. 
‘If however the question is answered’ in’ the negative, the‘amount collected under 
the policy of insurance will have to be treated at an iiim of the estate of the late 
Venkatariarayana distinct from the amount. which lay io his credit in his provident 
fund, and the nomination under the Rules of the 2rovident Fund would not govern 
à devolution of interest.in this’ part of the estate of. Ve Ere yana that is, me 
‘amount paid under the policy of insurance. 


Sub-clause (2) of rule 10 provides for the realisation of. the amount gisable 
under the policy of insurance by the assignee, that is, by the President, , District 
Board and for that amount being credited to the provident fund of the subscriber, 
that is, Venkatanarayana. 'Fhe amount payable: under the insurance policy was 
not collected in fact by the President of the District Board, nor was it credited to the 
provident fund account of Venkatanarayana. , It should’ be remembered that suba 
clause (2) of rule ro is also subject to the proviso. Ch: (1) (2) o£ the proviso speci- 
fically. ‘provided for the contingency of the subscriber dying-in service. In that : 
‘contingency which happened when, Venkatanarayana ‘ied, all that the President; 
of the District Board could have done was to:reassign the policy to the nominee of: 
Venkatanarayana who would be entitled to get. all the amounts that stood to the 
credit of Venkatanarayana i in his provident fund account, I am unable to: accepti 
the contention, that the effect of the reassignment uncer clause (d) of the proviso; 
to rule 10, was to make the amount realised under tie insurance policy by the 
assignee Subhadrarnma part of the provident’ fund amount of Venkatanarayana.. 
As I haye already pointed out, in fact, at'no time was the amount realised under 
the insurance policy credited to the provident fund account of Venkatánarayahá.' 
"The mere fact that Subhadramma was the nominee entitled to the whole of the, 

. amount that stood to the crédit'of Venkatanarayzna in Bis provident fund account,’ 
is not enough to convert the money realised by Subhadramma on a reassignment 
of the policy under the provisions óf- clause (d) o7 thé proviso to rule 10 as part of 
the provident fund amount, it was certainly morey*that.belonged to the estate of. 
Venkatanarayana which Subhadramma was entitled to inherit but she succeeded 
only to a widow's estate therein and no more. Te definition of “ Provident Fund ” 
in the Provident Finds ‘Act, 1925, clarise'2 (e): cannot -help the defendarits. “The 
Amount paid under the i insurance policy cannot be viewed as'“ inerement accruing’ 
on such subscriptions " within the meaning’ of cleuse 2 (e) despite the fact that the 

„premia, towards that policy wẹre paid out of the providert fund of Venkatanarayana,, 


The view taken by the lower appellate: Cour: that the a was panies ta, 


à 


‘succeed to item 1 after the death of Subhadramme is correct. . 2 
` The second appeal fails and i 15 dismissed with costs. is eI a e 
D : Ls ; 3 


“RM. ak ; ` Rp aa x P E diea iiid, 
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' ' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"TUE ` PRESENT :— MR, Jusrice Sorsa Rao. E 
Avaran Kutti (minor) by next friend Kalathingal Ithalukki .... Appellant* l 
Cheriyakkan and others 4 " 5 . Respondents. 
Limitation Act: (LX. of. 1908), Articles 36 and 116—Suit against mortgages fo- damages for having cut 
and removed trees on mortgaged property—Limitation—Suit if one im tort or contract. . 


7 e 5 

A suit by a mortgagor against the mortgagees for recovery of amounts towards damages for 

having cut trees standing on the mortgaged property in their possession is not ex contractu but ex delicto 

and so is governed by Article 36 and not Article 116 of the Limitation Act. If'such a suit is filed 
after two years from the act of tort it will be barred. |. S 


A condition in the kaichit that the mortgagees will take proper care of th= trees will nx Gen 
case of vandalism on their part and will not convert the duty not-to cut away the trecs arising inde- 
pendently of the contract, into a contractual liability. | z ' 

“ Appeals against the decrees of the District Court of South Malabar in A. S; 
Nos. 501, 504 and 509 of 1947, respectively, preferred against the decrees of the 
Court of the District Munsiff of Parappanangudi in O. S. Nos. 640, 639 and 638 of 
1945, respectively. f oue A p 

, N. R. Sesha Aiyar for Appellant. 

-N. Sundara Aiyar for Respondents. : 

The Court delivered the following, —— : ane E 

Jupcment.— These appeals raise a question of limitation. - One Avarankutti 
by next friend Ithalukki filed three suits, O.'S. Nos. 638, 639 and 640 of 1945 or 
the file of the Court of the District Munsiff of Parappanangudi against the-defendants- 
mortgagees for recovery of arnounts towards damages for having cut the trees in 
the mortgaged property in their possession and for removing the same. The suits 
were filed more than two years after the alleged cutting of the trees. ‘The learned 
District Munsiff, and on appeal, the learned District Judge, held that the suits were 
barred. by limitation-under Article 36 of the Limitation Act. The plaintiff preferred: 
the. aforesaid three appeals. < : 


es 


Learned counsel for the appellant contended ‘that the learned Judge was wrong 
in holding that the suits are governed by Articlé 35 of the Limitation Act. He 
would say that the appropriate article is Article 116 of the Act. Before proceeding 
to consider the facts of the instant case it niay.be converüent at this stage to consider. 
the scope of Articles 36 and 116 of the Limitation Act. 


' Article 36: if : 
For compensation for any malfeasance, misfea- Two years. When the malfeasance, misfea- 
sance or non-feasance independent of contract and. sance or non-feasance takes place.. 


not herein specially provided for. 
Article 116 : 


< For compensation for the breach of a contract in | Six years.. ‘When the period of limitation: 
` writing registered. : would begin to run against a 
; : í suit brought on a similar con- 
s . tract not registered. 3 
Articlé 36 applies to actions ex delicto, whereas Article 116 applies to actions ex: 
contractu. If an action is founded on tort of one or other of the three kinds mentioned’ 
in Article 36, the suit for damages in respect thereof should be filed within two years: 
when the wrong was committed. . The words “ malfeasance,” “misfeasance” or 
*“non-feasance ? are well-known species of torts. In Rustomji's Law of Limitation. 
at page 657 they are described as follows : f : VE 
** These torts are often considered as of three-kinds, viz., non-feasance, or the omission of some- 


act which a man is by law bound to do; misfeasance, being the improper performance of some- 
Jawful act, or malfeasance, being the commission of some act which is in itself unlawful." 





' *S. A. Nos. 503, §04 and 505 of 1949. . 11th. December, 1952. 
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‘These three tortious acts to come within the pcovisions of Article 36 should be 
independent of a contract. The question therefcre is, what is the meaning of the 
words “ independent of contract" in Article 36. The meaning of the words has 
been felicitously brought out by Greer, L.J., in Jevis v. Moy, Davies, Smith, Vendervell 
‘and Co.1, There the plaintiff sued the defendants, a ficm of stock-brokers, claiming 
damages for breach of his instructions as to the purchase of certain shares whereby 
heeustained aloss. For the purpose of ascertaining the scale of fees it was necessary 
to decide whether the action was founded on ccntrac or on tort. The Court of | 
Appéal ‘held that the action was founded on cortract. At page 405, Greer, L. J:, 
said : oy 
“ The distinction in the modern view, for this purpos«, between contract and tort may be put 
thus. Where the breach of duty alleged arises out of a liability Independently of the personal obli- 
gation undertaken by contract it is tort, and it may be tor: even though there may happen to be a 
contract between the parties, if the duty in fact arises independently of that contract. Breach:of 
contract occurs where that which is complained of is a breach of duty arising out.of the obligations. 
undertaken by the contract." s , : G 


The question, therefore, is whether the present suits are based on breach of duty 
arising independent of the contract, or whether thzy are suits for recovery of damages. 
for breach of a term of the contract. ` In the.former case, Article 36 would apply ; 
in the latter case Article 116 would govern the zase. È 


The three plaints practically contain similer allegations. The allegations in 
the plaint in O. S. No. 640 of 1945 may be taken as a sample. In paragraph 4 
it is stated : : i sr 


“ Without the knowledge and consent of the plaintiff ard also contrary to the terms of the kaichit, 
defendants x and 2 have cut and removed one mango tree, of the value of about Rs. 10, 28 cashewnut 
trees of the value of Rs. 3 each, 19 puduvanni trees of the value of Rs: 2 each and some other Kuzhik- 
koors from and out of the Kuzhikkoors standing on the schedule peramba under the kaichit described. 
in paragraph 3 (2) above and belonging to the plaintiff... . . ..." 


Paragraph 6 reads : 


** As it has been expressly stipulated in the kaichit and also under the assignment deed set out im 
paragraph 3 above, that if the Kuzhikkoors belonging to the jzami are damaged, the tenant is: 
liable for such amount of damages, defendants 1 and 2 are bounc to pay the amount of damages in 
respect of the Kuzhikkoors, and the plaintiff is entitled to ge the same and he should also get the same.. 
Hence this suit." 7 . f ; 


Paragraph 8 says’: l l $6 
“ The cutting of the Kuzhikkoors set out above by 'cfendants 1 and 2 without the knowledge 
and consent of the plaintiff is an offencé under the érimiral law and is also punishable. This suit. 
is not therefore maintainable in the Court of Small Causez and -z is filed in this Court.” , 
The kaichit in the above suit, Ex. D-6 contains similar allegations as the kaichits. 
in the other suits.. The material portion of Ex. D-6 reads :' ` 
“In the event of the Kuzhikkoors belonging to the Kammal are destroyed or caused to be 


ruined on account of want of proper care on our part, the losses inzurred in connection therewith, and: 
the arrears of pattam and interest thereon, etc., are always liabl* to our mortgage right herein.” 


Under the aforesaid condition in the kaichit the defendants are under an obligation 
to take proper care of the trees. It was obviously noz intended to cover a case of 
vandalism on the part of the mortgagees. The du-; not to cut away the trees 
arises independently of the contract. It is not £n obigation undertaken under the 
contract. Therefore, Article 36 directly applies to tne present suits filed by the 
appellant for the recovery of damages from the defendants on the ground that they 
had cut and removed the trees put in their possession. . The Courts below are 
therefore right in holding that the action is not ex rontractu but ex delicto and, therefore, 
having been filed more than two years after the cause of action accrued, would be 
barred by limitation. The. appeals fail and are dismissed with costs in S. A. No. 


503 of 1949. No leave. | 
KG at a ka ; .. “Appeals dismissed. 
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-. IN THE HIGH COURT OF JUDICATURE AT MADRAS,:; .. | 
7 = PRESENT :— MR, ‘Jusrice SATYANARAYANA Rao. ^ -* Smp ue 
‘Thirunageswaram Janopakara Saswatha Nidhi, Ltd., by its volun-. ^ ` ‘ 


_ tary liquidator, K.N. Rajaratna Chettiar - - 5+ c Appellant 
~ : EM 9. - ; ds eu A 2 k wate i 
P. K. Doraiswami Mudaliar and another .... i ... Respondentse 


ES Companies Act (VII i of 1913), seciion ‘229—Effeċt—Friendly society—Voluntery ligquidation—gmount 
due from find to a subscriber maturing by payment ‘of all the instalments due by subscriber—If can be set off against 
debt due by the subscriber on a mortgage. E 


sit Where a friendly society has gone. into voluritary liquidation the amouat due from the fund 
-arid which has become payable long ago as:all the instalments had been paid by the subscriber «can 
:be set off against the amount due.from the subscriber to.the fund on a mortgage. In view of sec- 
‘tion’ 229 of the Indian: Companies Act which attracts the provision in section 46 of the-Provincial 
:Insolvency Act, the mortgagor has got the’ right to claim a set off of the amcunt due to him from 
the fund in respect of the matured claim as against the amount due from him under the mortgage. 


Mylapore Permanent Fund, Lid. v. Arogiaswami Pillai, (1917) 32 M.L.J. 528: F LR. 40 Mad. 
1004, distinguished and relied on. , : ] E ex 


; _ Appeal against the decree of the Court of the Subordinate. Judge, .Chingleput, 
in A. S. No. go of 1948, preferred against the decree of the District Munsiff Court, 
Poonamallee, in O. S. No. 630 of 1945. |. | à P rer 

. S., V. Rama Aiyangar and K. V.. Rajagopalan: for Appellant. ^ ,., 

M. S. Venkatarama Aiyar for Respondents. 

-+--The Court delivered the following - "E ae 
-i: JUDGMENT.—The amount due from thé fund became.payab.e long ago as.all 
‘the'instalments have been paid by the mortgagor. ` If, as pointed cut in the Mylapore 
Permanent Fund, Lid. v. Arogiaswami ‘Pillai, after the calls have matured at the end 
of the 84th month, the balance becomes due and there is a statement of account; 
there is nothing to prevent the adjustment of the two claims at tke end- of the 84th 
month. In that case what happened was that the period of maturity had not 
‘arrived and therefore-the adjustment coüld not'be ayailed of. In view of section 229 
‘of the ‘Indian’ Companies Act which attracts the’ provision.in’ section 46 of thé Pro- 
vincial Insolvency Act, the mortgágor has got the right to claim a set off of the 
amount due to him from the fund in respect of the matured clzim as against the 
amount due from him under the mortgage.’ This is not like'a case ‘of a contri- 
'butory in a limited company who, as a creditor of the company, cannot, in winding 
up, set off his debt against a call made on him by the liquidator, until the creditors 
have been paid in full. . There is no.question of the mortgagor being a contributóry. 
The amount due to him became ‘payable under a'contract with the-fund by which 
the had to keep up the-payment of the instalments for a periód of 34 months at the 
‘end of which the fund in its turn promised to:pay.to the person who entered into 
the contract not only the amount he paid" but “also some borius.ànd this amount . 
undoubtedly became payable at the ‘end’ of the 84th month, That amount'is'á 
debt due to the mortgagor from the fund. The fund is now claiming an. amount 
due to it under a.mortgage. These two ainounts can be set off and I see no objection 
for adjusting the one against the other as pointed: out by the decisicn in the Mylapore 
Permanent-Fund, Lid. v. Arogiaswami Pillai? -The view taken thereZore by the lower 


Court is-correct and the second appeal is-dismissed with costs. " : 
Leave to appeal'is refused. ^ © 5.572 c B PI 


Me MAT ua “Appeal dismissed 


A 
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CO IN THE HIGH COURT. .OF JUDICATURE AT: MADRAS. yr um 
PRESENT. — MR. JUSTICE SATYANARAYANA Rao. «xp Mr. Je USTICE “Karacdeakan. : 


D. Chakravarthi Iyengar : AD ws E Affpillant*- + 
Gangadära, Mudaliar (died) and others > | Pr ; Respondents; “` p. 


“Civil Procedure Code (V of 1908), Order 33, rule 1o—Suit in forma pauperis—Compromise . TAPAS 
Court-fee due to Government—First charge—Sale by Government through Court—sSale subject to encumbrances. 
— Prior encumbrancer—If should be given opportunity to redeem the rst charge. AE 


Under: the Code, the charge in favour of the Government for the court-fee payable i in pauper 
suits would be a, first charge, whether mentioned in the decrce or not. 


"ut the;Government sells any property through Court foc realising the COURSE the sale will only 
be subject to the encumbrances and not free from. encumbrances. 1 


Quaere.— Whether a sale under rule 14 of Order 33, Civil Pzocedure Code, introduced by the 
Madras High Court Amendment of 1942 enabling the Go-ernment to realise the unpaid court-fee 
in pauper suits by bringing the property to sale as if it-vere an arrear of land revenue, would 
attract also: all the provisions of the Revenue Recovery Act ircluding the section which annuls 
the prior encumbrances ? 5 


An encumbrancer can, if he is so minded, redeem the fest charge created by the statute in in favour 
of the Government. But he cannot be allowed to redeent the axction-purchaser after the sale has. 
taken plaée in pursuance of the first charge. 

‘Appeal against the decree of the Court o the District. Judge, Chingleput; 
dated 19th April, 1948, in A. S. No. 183 of 1927, preferred against the decree of 
mE District. Munsiff's Court, Conjeevaram, in O. S. No. 445, of 1945. 


' R. Gopalaswami Aiyangar for Appellant. 
` Messrs. Subrahmanyam and Rajagopal for Respcnden3. 


The: Judgment of the Court was delivered by — . 

Sátyanarayana Rao, F.—The plaintiff is the appellant in this second ek 
The'only quéstion that falls to be decided in this second appeal is, whether the title 
of the fourth defendant who claims the suit properties should prevail over the title 
‘of the:plaintiff. The first and second defendan-s in the action are brothers. -The 
second defendant mortgaged his undivided halt share in the family. properties’ to 
his brother, the first defendant. - As the second cefendant did not pay the mortgage 
amount, ‘the: ‘first defendant as plaintiff institute a suit in forma pauperis (Q.S. No. 
361 of 1948) on the file of the Chingleput District Munsiff’s Court for enforcing the 
mortgage.: There was a compromise decree ia that. suit on 18th:.March, 1939. 
Under the compromise the parties agreed to a decree for Rs. 1,545 with subsequent | 
interest to be paid by the first defendant to the plaintiff. As the suit was instituted! 
in forma pauperis, the compromise provided alsc for the payment of, the court-fee 
due tothe Goverhment.: ‘Under clause (6) of tae decree, it was provided that : 

o the: plaintiff. do pay Rs: '41-3-9 and the defendant co pay Rs. 129-11-3 to the Government on 
account of court-fee due to them and that the respective shares of the perua in the suit properties 
do stand a charge for the court-fee due to the Governmert.” . i MCN "m 
The suit properties are deséribed in two schedules which were ‘attached to the 
.plaint and ‘also to the decree. -Fhe suit property was, according to’schedules, the 
undivided: "Kalf" share of the defendant in: the survey numbers whose particulars 
Were, given*in the two schedules.» Under this decree, however; the 'mortgágee's 
fight’ to: bring’ the ‘properties to sdlé was restricted to'a few items which are déscribed- 
in“detai it’ Schedule IV attached:to the decrez. “The plaintiffin that‘action,'7.e,, 
the present first defendant paid the court-fee due to the Government; ' ‘But*the 
‘present second. defendant, who. was the sole decendant in that action did not pay 
his share. of, Rs. 123711-3., Thé Government, “‘taérefore, brought tó:sale the’ ‘interest 

af of the present, eag dlefendant ir in 13 items. ‘of prepeki which, sonstinited ERS to & 
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and 7 of the Schedule II attached to the decree in Q. S. No. 361 of 1938. The 

items sold were Survey No. 238/2 (17 cents), Survey No. 213/2 (36 cents), Survey 
No. 214 /1 (35 cents), in'all 88 cents and the fourth defendant in the present suit 
purchased them on 22nd March, 1941. The sale by the Government was through 
Court and was not a revenue sale. The mortgagee, i.e., the present first defendant, 
executed his decree for sale and the hypotheca which was permitted to be sold under 
the compromise decree was purchased by the decree-holder himself on the g6th. 
November, 1941. "The present first defendant who was the decree-holder in his turn 
‘conveyed the property so purchased by him to the present plaintiff under Ex. P-6 
dated roth May, 1943. The first defendant who owned the other undivided half 
in all the properties in his turn sold away his interest in the properties on 6th October, 
1939, under Ex. D-2 to the third defendant. The plaintiff who became the ultimate 
purchaser of the interest of the second defendant in the items which were directed 
‘to be sold under the compromise decree instituted the present suit for partition and 
separate possession of the properties impleading as parties to the action the two 
“brothers the first and the second defendants, the mortgagee and the mortgagor and 
the third defendant who purchased the interest of the first defendant and the 
fourth defendant who purchased the three items in the sale brought about by the 
Government to recover the court-fee. ms 


. The plaintiff obtained a decree for partition ard separate possession of all the 
items except the three items which the fourth defendant purchased in thé sale by 
“the Government.: The Courts below held that the title of the fourth defendant 
‘to these-three items should prevail over that ofthe plaintiff. re 


The correctness of this decision was vigorously canvassed before us by Mr. 
Gopalaswami Aiyangar, the learned advocate for the-appellant, on various grounds. 
In the first place, he raised the question that in view of the language of the decree 
in O. S. No. 361 of 1938 the charge in favour of the Government has no priority 
because the decree did not expressly state so. It is no doubt true that the decree is 
silent regarding the priority ‘of the charge in favour of the Government. But 
under the Code, the ‘charge in favour of the Government is declared to be the first 
charge on the subject-matter of the suit. We must, therefore, take it that notwith- 
standing this omission in the decree, the charge in favour of Government. for the 
court-fee payable by the second defendant would undoubtedly be a first charge and 
would, have a priority over the mortgage in favour of the first defendant. The 
language. of the decree which refers to the’ respective shares of the parties in the 
suit properties and creates a charge ‘for the amount apportioned between the two 
brothers, .no doubt creates some little difficulty because: in the suit property which 

. is only. the undivided half share of the second defendant the present first defendant 
"who was the plaintiff in the:action had no share or interest. "He was the -owner 
of the other. undivided half which was not the subject-matter of the suit. - It was 
contended on behalf of the respondent that we.should interpret tlie word “ shares ^? 
„as really meaning the .“ interest ”, of the respective parties in the hypotheca, t.e., 
.the interest of the plaintiff as mortgagee and the.interest of the defendant as mort- 
gagor. We think that it would be inapt to describe theintention of the mortgagee 
in the properties as a share in the: property and. therefore, it is difficult to accept 
the contention urged on behalf of the respondent: ` The intention under the decree 
which is.a compromise decree is clearly to create a charge on the undivided half 
share of the defendant in all the.items of properties-described in the, two schedules 
"and that charge, in view of the language of Order 33, rule 10, Civil Procedure Code, 
pru undoubtedly have priority over the mortgage in favour of the present first 
ciendant,- : 2 


The next question is, whether the sale was free of encumbrance or ‘could only 
be subject to the mortgage-in favour of the présent first defendant. The sale in the 
present case was through Court and was not a revenue sale. In i942 this Court 
amended Order 33-by introducing rule r4-enabling the Government-to. realise the 
unpaid court-fee ig pauper suits by bringing the property to sale as if it were an 
arrear of land revenue. If there was of cota revenue-sale, the further question: 


. eE” 
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whether, by virtue of the language that; the:liab-lity should’ be enforced as if it 
were an arrear of land revenue, it would attract also all the provisions of the Revenue . 
Recovery- Act, including the section which annd: the prior encumbrances may 
have to be considered. But that question does not arise in this case; as the sale 
was in 1941 before the amendment was introduced in 1c42. The sale must, there- 
fore, be taken to be subject to the encumbrances end not free Pon encumbrances. 
This, position was not disputed by the respondent. 


The only other question is as between the tvo purchasers, whether the prior 
purchase by the fourth defendant should prevail ove- that of the plaintiff's predecessor 
in title. On the principle of the Full Bench decisicn in Nagendra Chettiar v. Lakshmi- 
amma’, the title of the fourth defendant should undcubtedly prevail. But the learned 
Judges i in that ‘case'stated that the principle would appl», only if there is no compli- 
cation of lis pendens. ‘Taking advantage of this observation, an argument was 
founded in this case, that the sale in favour of the fourth. defendant was subject to 
dis pendens, as the mortgage decree in favour of tae present first defendant in the’ 
earlier suit was not satisfied by that date. This contention, however, cannot be 
accepted, as there is no question of any lis pendens in tkis case as the rights of both 
parties flow from sales which have been brought £bout under the provisions of the 
compromise decree. There was no independent proceeding which was initiated 
. by the plaintiff's predecessor during the pendency of which the sale in favour of 
the fourth defendant took place. When the properties were brought to sale in 
pursuance .of the same decree, it is difficult to apply any principle of lis pendens: 
to the earlier sale. 


It was then claimed by Mr. Gopalaswami Aiyangar, the learned eee for the 
appellant, that his client should at least be given zn opportunity to redeem the first 
charge and recover possession of the property for, according to him no such opportunity 
was ever given to him in the proceedings for the sak of tae properties by the Govern- 
ment. This argument also cannot be accepted The necessity for the charge ` 
was the pauperism of plaintiff's predecessor-in-ti le, the first defendant, who was 
mainly liable to pay the court-fee to the Government. But by compromise there 
was an apportionment of that liability. It is the ccmnpromise decree that created the’ 
charge on the undivided half share of the second dexendant in all items of the property 
covered by the two schedules attached to the dec-ee fcr the portion of the liability 
which was thrown on the second defendant urder -he said compromise. The 
plaintiff, the present first defendant, did not p-ovid2 for himself any right `of 
. redemption dnd he was aware throughout that ande- the decree and in view of 
' the provisions of the Civil Procedure Code contained in Order 33, rules 10 and 12 

in enforcement of the charge in favour of the Government, the property of the second 
defendant could be sold in default of payment by aim end it was up to him to have 
claimed the right of redemption if he was so minded and not to wait until after 
the sale had taken place and then claim, it in th= present action. He had ample 
Opportunity from the beginning to pay the Government the sum of Rs. 123 and 
odd for which a charge was created and he never availed himself of that opportunity, 
but allowed the properties to be sold in pursuance of this very decree. He cannot, 
therefore, be given a further opportunity to.redeem the fourth defendant, the auction 
purchaser, in pursuance of the charge decree in vour of the Government. 


"For all these reasons, we think that the decision: of the lower Court is correct , 
and the second appeal is dismissed with costs. 


R.M.. XN UE Appeal dismissed. : 
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| IN: THE: HIGH COURT" OF: JUDICREURE AT MADRAS. en 


ex ge — MR. `P. V. RAJAMANNAR; Chief Justice AND Mr. Justice VENENTA- 


É. N. Viswanathan Ares e 2 m i : : P Appellants* 
U. ` jo 
Tiffin's Barytes, Asbestos and Paints "Lid. by - their Agents and ed j 
Secretaries, The Indian "Trades: and. Investnients, Ltd., pad NC. 
others - aes : d " . Respondents... 


Company Law—Gensral body. of a T Pa to p directors—Inherent fowers—-Delegation’ to ‘the 
board of directors—Validity and scope—Delegation when lapses—Shareholder—Individual wrong—If cod be. 
agitated by-other shareholders—Voting by proxy—Not a common law right— By proxy oz by attorney ' —If syrony- 
mous—-Restriction on the right of zating-—Validity— Meeting of a. company —Power s chairman, to adjourn, 
meeting—Limits—Who can complain about, wrong ful adjournment., l poe 

The.General Body of a' company has inherent powers to take all steps to ensute ‘its proper working’ 
and that, of course, includes: the power to appoint directors. : It can delegatė this power to appoint 
directors to the board of directars and such delegation will be binding upon it; but.if there is no. 
legally constituted board "which could function or if there is a board, but that is unable or unwilling 
to act,then the authority delégated to the ‘board lapses ane: ithe members can exercise the right ‘inherent 
in them of appointing directors. -' * Mw 


Tsle of Wight. Railway rabo v. , Thourin, (i883). 125 ‘Ch: D. 320 ; “Baron v. Potter : Potter v. Berry, 
din, 7 Co oon ; Foster v. Foster, (1916) 1! Ch. 522 and Munster v. Caminell Corıpany, (1882) 21 Ch. D- 
183, followe 


The:articles of a company may:be such as to amount'to'a. dist to the directors of the 
power. of appointing additional directors a as;to:preclude the company in a caue mecting from 
appointing such directors. - . eos 


- Blair Open Hearth Furnace PE Lid. v. HS am) 108 L.T. 665; doubted. T aes ve 
Witting, (1936) Ch.D. 640, Ram. Kessondoss; v. eer ATR. 1980. P.C. €r: LR. 77 LA. ihi 
(P.C), followed. - 


- The power of thc General HN of. a company at its imieetng to increase or reduce the ider 
of directors as provided in Regulation 83:in Table ‘ A? of Schedule I'of the Companies Act, 1913, 
must be read as part of the articles of the company; unless therc is anything to the contrary expressed 
in a thie articles. . 


- Where the shareholders ofa a company v were not as Such, parties fo a proceeding. any vorder passed 
therein will ‘not bind them. - |. . f 


Where a wrong “complained: of i is ; individual - toa shareholder he is the person who i is entitled 
to maintain an action and :not, other shareholders on behalf of themselves and: others.- pw 3y 


! © Pulbrook v. Richmond Consolidated Mining Company, (1878) 9 Ch.D. 610; relied ` on. LC od e 


“Wheré an article of a company makes any restrictive pravision regarding the ‘tight to vote of 
the | shareholders, such an „article, if opposed. tò section 79 Q) of the Companies Act, is illegal. * 


The relationship, between as shareholder and his proxy, i is that ofa principal and EN agent. But. 
where the articles of a.company. authorise voting * by proxy or by attorney’ they cannot be held to bë 
synonymous. Proxies'which could not be used ata meeting for want of advance notice cannot be 
used atan adjourned nieetirig as thé adjourned meeting Pony a continuation o? the original meeting 


“Tt is well ‘settled that the: ‘tight ofa meniber’ of a. company to vote by proxy is not a ¢onimon Jaw 
sieht and-that it is détermined' solely by tHe company’s articles-which'constitute a contract between, 
aes the.company. Harben v., Phi lips,. (1882) 33. Ed Th. and Maclaren X. Thompson, (1917) 
2 41 s 1 

Sé Gal Py RD Te e MÀ e vpn 
. ‘The Chairman at a meeting of a company can udin the meeting wherz he is m empowered’ 
by the-articles of the company. A person who himself pressed for an adjournment of a-meeting of 


a company cannot be heard to abject to such adjournment later. Burt v. The British Nation Life 
Assurance Association, (1859) 45 E.R. 69. 


Appeal against the judgment and decree of the Hon’ble Mr. Justice Balakrishna 
Aiyar dated 18th October, r951 and passed in the exercise of the Ordinary Original 
Civil pence of the ee Court in C. S. No.» 132 af r951. 





* O. S. A. No. sb Of 199%) Q8. oth Ge sepe. ti ena No October, 1952. 
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© © K. Rajah Aiyar, V. Seshadri and K: S.. Ramamvrthi for Appellants in O. S. A; No: 
. 56 of 1952. 4 "Y EIE 


cQ. Radhakrishnan, G. Vasantha Pai, S. Mohan Kurecramangalam, and V. Venkata- 
raman for Respondents in O.'S. A. No. 56 of 1952. ` a 


ts 


1. `G. Vasantha Pai and 0. Radhakrishnan for Appellarts in O. S. A. No. 66 of 1952- 


K. Rajah Aiyar and P. C. Parthasarathy Aiyengar for Respondents in O. S. A. 


Ayyar, J., who heard the suit disQgreed. with-the contentions But forward on behalf 
4 Y | 


li 


- 
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of the plaintiffs and dismissed the suit with costs. Against that decision the plaintiffs 


have preferred this appeal. 


.. Several, contentions were urged by Mr. K. Rajah Ayyar in support of this 
appeal. It was firstly argued that the power which the general body has under 
the articles of the company is only to appoint directors in place of those who retire 
at the annual meeting ; only one director actually retired at the meeting held 
on 26th February, 1951, and that therefore the election of six directors was beyofid 
the competence of the meeting ; that there was no proper notice that six directors 
were to be elected at the'meeting and that there was not even a resolution to that 
effect. Hence, it is urged, the election of defendants 2 to 7 is void. The complaint 
that there was not clear notice to the members that six directors were going to be 
elected is, without substance. Ex. P.-6 is the notice of the meeting to be held on 
18th February, 1951 and item 2 therein is as follows : 


“To elect directors. Mr. A. S. Padmanabhan retires at the meeting.” 


It was argued that read as 2 whole Ex. P.-6 would mean that a director is to be 
appointed in place of A. S. Padmanabhan who was to retire and that it would 
not convey the meaning that six directors were to be elected. We are unable 
to agree with this contention. The retirement of A. S. Padmanabhan is stated 
as a fact and the notice does not state as.is usual “ to elect a director in place of 
Padmanabhan who retires.” The business to be transacted under item No. 2 is 
generally to elect directors and not to elect a director, This objection is, therefore, 
‘overruled. : An . 


“A more substantial- objection to the validity of the election of the defendants 
is that the power of the general body is limited to electing.a director in the place of 


, one who retires at the annual meeting under Article 53, that the power to appoint 


~ 


other directors vests under Article 58.exclusively with the Board of Directors and 
that.in consequence the general body could appoint only one director in the place 
of A. S. Padmanabhan.who retired at the meeting. The Articles of the company 
material for the purpose of this contention are 47, 53 and 58. They are as-follows : 


“Article 47. The number of directors inclusive of the Director (Ex-Officio) shall nòt exceed 


10 nor be less thang. The quorum for a directors? meeting is 3. The quorum of a committee meeting 
shall be determined by the d : b S 


irectors ?. 

Article 53:— The directors nominated by the Agents and secretaries shall be Ex-Officio. directors 
of the company and shall not be'subject to retirement by rotation nar shall the clause relating to direc- 
tors’ share qualifications be applicable to him. The first directors of the company (except the Ex- 
Officio directors) shall hold office till the annual general meeting in 1946 when the whole of the direc- 
tors shall retire from office and in every subsequent year one-third of the directors for the time being 
or if their number is not three or a multiple of three, then the number nearest to one-third shall retire 
from office. The directors to retire in every year shall:be those who have been longest in office since 
their last election but as between persons who became directors on the same day those to retire shall 


.(unless they otherwise agree among themselves), be determined by lot. A retiring director shall be 


eligible for re-election °. 


‘Article 58.— If there be any vacancy in the directorate ,or if it is found necessary to increase 
the directorate so as not to exceed the maximum number the board may from time to time fill such 
vacancies by co-opting others as directors’ ." : 


“On these . articles it is argued .for, the appellants that the power to appoint 


directors had been delegated to the, board of directors under article 58 -subject 
only. to article 53 and that the- exercise of that power by the general body : was 


` in contravention of the articles and was therefore void. Reliance is placed on 


the decision in Blair.Open Hearth "Furnace Company, Lid. v. Reigart!, In that‘ case, 
at an extraordinary meeting of the company, resolutions were passed increasing. 
the number of directors. and electing two additional directors. The company 
filed a suit for a. declaration that. under the articles of the association the general 
body: had no power to appoint the two additional;directors, and that the election 
of the defendants was, . therefore, illegal, Article. 82.of the Company's articles 


te 
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provided that ‘the number of directors shall notbe less than two or more than 
seven. Article 85 provided that at the ordinary meeting every year one director 
shall retire and the meeting at which any director shall retire shall fill up hi 
place. Article 93 provided p ete t 


“ Any casual vacancy in the office of director may at all times be filled up by the board by the 
appointment of a director. The directors may from time t5 time appoint additional directors but so 
that the total number of directors shall not exceed the prescribed maximum.” : 


On a construction of these articles it was held that the company had delegated 
its ower of appointment of directors to the koard and that it could not itself 
exercise it. "The ground for the decision is thus stated by Eve, J. : 


“1 think the express power contained in article 93 excludes the possibility of implying a con- 
current power under Article 82 and in my opinion the company aas by its constitution delegated to 
those of its members who for the moment constitute the bcard tke sole right of appointing additional 
directors and: that is so whether such additional directors aze neczssary to make up the number of the 
maximum number fixed by the original article or to any oher number which the company may from 
time to time determine on as the maximum. As a matter of construction, therefore, I think that the 
plaintiffs are right and that it was not within the power o: the ccmpany to do that which it purports 
46 have done at the meeting of the 14th March and on his ground alone the relief sought on the 
‘motion must in my opinion, be granted.” 


Articles 82, 85 and 93 which were construed ix Blar Open Hearth Furnace Company, 
Lid. v. Reigart!, are substantially identical with articlzs 47, 53, and 58 in the present 
case and the appellants accordingly argued that tke reasoning and the decision 
in Blair Open Hearth Furnace Company, Lid. v. Ragart=, would directly apply to the 
instant case. ` . 


Now it is doubtful how far the decision in Blair Ofen Řearth Furnace Company, 
Lid. v. Reigart}, can still be considered to be gocd law. Its correctness was doubted 
in Worcester Corsetry v. Witting?, in which the aricles were similar to those in Blair 
Open Hearth Furnace Company, Ltd. v. Reigart!, weh th= difference that the company 
had also adopted Articles 83 and 85 in table A m the Companies Act of 1908. 3 


Article 83 runs as follows :' ; ; 


“The company may from time to time in general meeticg increase or reduce the number of 
directors, and may also determine in what rotation the creased or reduced number is to go out of 
office." i ] ' i ' i 


Article 85 provided that 


“The directors shall have power at any time, and -rom tme to time, to appoint a person as an 
additional director who shall retire from office at the rext foilowing ordinary general meeting, but 
shall be eligible for election by the company at that mecing as an additional director." 


‘On these articles the question arose whether tke appointment of two more directors 
at an extraordinary meeting of the general body was ultra vires of the powers of the 
general body. Farwell, J., held, following the decision in Blair Open Hearth Furnace 
Company, Lid. v. Reigart!, that the general body had no power to appoint the 
additional directors. On appeal this decisior- was reversed on the ground that in 
. Blair Open Hearth Furnace Company, Ltd., v. Réigart!, there was nothing iri the articles 
corresponding to Article 83 in table A and thet tha: article conferred oa the general 
‘body a general power to elect additional dir-ctore. In this view it became un- 
necessary to pronounce on the correctness of the decision-in Blair Open Hearth Furnace 
‘Company Lid. v. Reigart!. But Lord Hanwor-h, M.R., remarked : : 


“I am bound to say that I find some little difficwty in seeing that the power must be either in , 


the one or in the other ; but be that as it may, we have to imterpret the articles of association as we 
find them." zx | d ' i i 


Lawrence, L.J., observed : 


“This Court is not'concerned upon the present.occasion to say whether the construction put 
upon the articles in the Blair case!, by Eve, J. was rigHt or not; we have here to see what is the true 
meaning of the articles of the plaintiff company ”. b | 
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In Ram Kissendas v. Satya Charan}; the general body passed a resolution appointing' 
severi new directors in addition to the existing four. The-validity òf this resolution’ 
was disputed in an action by the shareholders. Articles 109, 111 and 128 of the 
company were in substance similar to Articles 82 and 93 which were considered in, 
Blair case?. There was also an additional Article No. 126 corresponding to Article 83 . 
-in Table A which had been adopted by the company in Worcester Corsetry v. ‘Witting 9... 
The Privy Council held’ on.a construction of the articles that the election -of new: 
directors by the general body was valid. The decision in Blair Open Hearth- Furnace 
‘Company, Ltd. v. Reigart®, does, not appear-to have been cited before the Board but 
in view of the fact that the articles in Ram Kissendas v. Satya Charan},-are similar to 
those in Worcester Corsetry v. Witting? and that Blair Open Hearth Furnace Company, 
"Ltd. v. Reigart®, differed from both in not having anything corresponding to Article 83, 
of Table A in Worcester Corsetry v. Witting? or Article 126 in Ram Kissendas v. Satya 
Charan}, it is not possible to hold, that Blair Open Hearth Furnace Company, Ltd. vz 
Reigart? is opposed to the decision in Ram Kissen Das v. Satya Charan+, Sors 


rj 


|: In Palmer’s Company Precedents (16th Edn., page 573) it is stated.that - ^ 
"The articles may, however, be so expressed as to relegaté the power of appointing new directors 
to the exclusion of a general meeting ". : i ew Bus AEN e 


and the Blair case?, is quoted as authority for this position with a note that the 
correctness of the decision had. been doubted in: Worcester Corsetry v. Witting’. Im 
Buckley on Companies Act (12th Edn;, page 885) the position is thus stated :— : 

“ It is has-been held that an article in similar form amounts (in the absence of an article corres- 


ponding:ta Article 94 anté) to such a delegation to the directors of the power of appointing additional, 
directors as to preclude the company in general meeting from appointing such direcars”. . i 


The authority quoted again is'the decision in Blair Open Hearth Furnace Company, Lid, 
v. ‘Reigart®, but the decision in Worcester Corsetry v. Witting?, is noted against it. 
Article '94 referred to in the above'quotation. corresponds to Article 83 in Table A: 
The position therefore, is that the decision in Blair Open Hearth Furnace Company, Ltd. 


v. Reigaft? is of doubtful authority though it has not been over-ruléd. HQ 
“ In this case it has to be noted that the articles of the company provide that . E 


“the regulations of Table A of schedule I of the Indian Companies Act of 1913 shall apply 
to this company except in so far as otherwise provided for hereunder.” .~ : . "E 


Regulation 83 in Table A of schedule I runs. as follows :— 


** Subject'to the provisions of sections 83-A and 83-B of the Indian Companies Act; 1913 the 
company- may. from time,to time in general meeting increase or reduce the number af directors-and 


may also determine in what rotation the increased or reduced number is to go out of office’, 
ny dora os : à 


This ‘regulation, must, therefore, be read. as part of the articles of the company. 
In: Worcester Corsetry v. Witting? it was the existence of this article which was held 
to distinguish it from the decision.in Blair open Hearth Furnace Company, Lid. v. Reigart? 
where there was no.such article. In Ram. Kissendas v. Satya Charan also there 
was an ‘Article 126 corresponding to régulation 83 and thé:power of the general. 
body -to elect additional ‘directors wa’ confirmed.. The decisions.in. Worcester Cor- 
selry-v.. Witting? and Ram Kissendas v. Satya Charan? rather than the decision in Blair 
open Hearth Furnace. Company, Lid. v.. Reigart?-will apply.to the present casé, > <., 


7,77 It Was furthér argued by Mr, Vasantha, Pai ‘on ‘behalf of the respondents that 
even if thé power to appoint additional directors is exclusively vésted in the board 
of directors under Regulation 58 the resolution of the general body, appointing 
defendants 2 to 7 as directors should be upheld because there‘Was at^the' time of 
'the:meeting^ no: board of directors. which"could validly function! under the’ article 
“anid thé general body had inherent ‘power, which it‘¢ould then exercise, ‘to appoint. 
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directors „for. enabling the company. to function. In support. of. this. contention: 
‘he cited the décision in Isle of Weight Railway Go. v. Tahourdin*, Barron. v. Potter, 
Potter v. Berry?, Foster v. Foster? and Munster v. Cammell Company. In Isle of. Wight 
Railway Co. v. Tahourdin! the shareholders of a.comipany sent a reqüisition for the 

.. convening of a general body meeting to remove the directors; and to appoint fresh 
directors in the vacancies. 89th section corresponding to Articlé 58 in thé present 
case conferred on thé directors the -power to fill up 7acancies in the directorate. 
The question was whether this power could be exercised by the méiribers of the 
company ‘at its general meeting. “In answering it in the affirmative Cotton; L.J. 
observed :— T ^ : ! 


. © Then it is said that there is no power in the meetinz of shareholders to elect new directors 
for that under the 89th section’ the power would be in the rezcaining directors. The remaining 
directors would, no doubt, have that power if there was a quorum left. But suppose the meeting 
were to remove so many directors that a quorum was not lef. = Wha: then folllows ? It has been argued 
that in that case, there being no board which could act, there would be no power of filling up the 
board so as to enable it to work. In my opinion that is utterly wrong. A power is given by the 
8gth section to the remaining directors * if they think prope so to do, to elect persons to fill up the 
vacancies’. Ido not see how it is possible for a ricn-existert bod» to think proper to fill up vacancies. 
In such a ease a general meeting duly summuned for the purposes must have power to elect a new 
board so as not to let the business of the company be at a deadlocE ”. ~ : 


With this opinion Lindley, L.J. agreed. ` Fry, L.J. observed :— 


In my judgment'it is quite impossible to read the Egth section as the only section. relating to 
the filling up, of vacancies in the office of directors. That appies only were there are remaining 
directors, and those'remaining directors think proper to exercise their powers. That does not in my 
judgment deprive the general meeting of the power to el:ct directors, where there are no directors 
or where the directors do not think fit to exercise their-powers ". 5 . ae, 

r. In Barron v. Potter, Potier v. Berry? The facts were that the board ‘of-director's of 
a company. consisted of two persons, Mr. Potter and Mr, Barron. Owing, to. their 
differences’ no meeting of the Board could be hzld. a-d. nothing transacted. . ‘Then 
at'an extraordinary meeting of the shareholders two additional directors "were: 
appointed: -: The question was whether this was valid. The articles of the company: 
provided that the number of directors should 5e no: less than two, and not more 
than ten. and. that the directors should have the power to appoint additional. direc- 
tors but there was no article corresponding to Article 83 conferring on thé company 
a power to increase or decrease the number of Cirectors, In this respect the articles 
of this company were similar to,those in Blair Open Hearth Furnace Company, Ltd. v. 
Reigart*.. It was accordingly contended-on the streagth of that decision that the 
general body had no authority to appoint'acditional directors. This contention 
was over-ruled and it was held that as there yas a deadlock in the administration: 
resulting. from ‘the fact, that the directors were unwilling to exercise their powers 
the company had the inherent power to take recessary steps to ensure the working 
of the company and to appoint additional directors for that purpose. Warrington, 
J. observed :— nh : AM 


“ The argument against the validity of the appointment & that the articles of associarion of the 
company gave to the board of directors the power of appointing additional directors, that the com- 
pany has accordingly surrendered the power, and that the dirsctors alone can exercise it. -It is true 
that the general point was so decided by Eve, J. in Plair Open earth Furnace Co. Ltd. v. Reigart® and 1. 
am not concerned to say that in ordinary cases where there is a board ready and willing to act it would 
be competent for the company to override the power coaferred on the directors by the articles except 
by way of special resolution for the purpose of altering the artizles, But the case which I have to deal 
with is a different one. For practical purposes there is no board of directors at all. The only directors 
are two persons, one of whom refuses to act with the cther end the question is, what is to be done 

"under these circumstarices? ^. . . . If directors hzving certain powers are unable or unwilling 
to exercise them—are in fact a non-existent body for the purpose there must be some power in'the 
company to do itself that which under other circumstances: wuld be otherwise done. The directors 
in the present case being unwilling to appoint additiona: direcors under the power conferred on them. 
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by the articles, in my opinion, the company in general meeting has power to make the appointment. 
The company has passed a resolution for that purpose ". . ` . 
This decision was followed in Foster v. Foster! where the general body had 
appointed a managing director which power was vested under Article 99 in the | 
board; of.directors. The Court found that there were only two persons who could 
be appointed as managing directors and owing to disagreement between them the 
board hád been | . E e 


** reduced to the position that it was unable owing to internal friction and faction to appoint 


anybody as managing director". — j 
Following the decision in Barron v. Potter, Potter v. Berry? the Court held that the 

question relating to the appointment of the managing director was one with which. 
the general meeting 'of the company could deal and that having regard.to the 
circumstances recourse must be had to the general meeting and the appointment 
by the general body must accordingly be upheld. In Munster v. Cammell Companys: 
certain vacancies which had occurred in the directorate before the annual general. 
meeting were filled by the directors after that meeting and this appointment was. 
attacked as illegal on the ground that the power of the board to fill vacancies could’ 


: be exercised only before the next annual meeting and if not so exercised it lapsed- 


and became incapable of exercise thereafter. Article 80 of the company corres-- 
ponding to Article 53 in the present case provided that the general meeting should 
have. the. power to fill vacancies arising by reason of the annual retirement of direc- 
tors and Article 84 conferred on the board power to fill vacancies. On a construc- ` 
tion. of these articles it was held that the appointment of directors by the general: 
body was valid. The decision by itself, therefore, has no bearing on this point. 
But the following observations of Fry, J., are relied on in support of the position that 
the company has a general and inherent power to appoint directors. He observed 


< “I am far from saying that a general meeting might not have filled up the casual vacancy, al- 
though, as I have pointed out the 8oth clause only requires the general meeting to fill up the vacancies. 
created by the rctirement in rotation but nevertheless the general powers of a general meeting are so: 
large that I certainly do not mean to determine that if they had been so minded, they might not have 
filled up the casual vacancy ”. 


In this connection the following observations of Lawrence, L.J.'in Worcester Gorsetry 
Lid. y. Witting* might also be .quoted | 

“ " The company has an inlierent power to nominate and appoint its own directors unless that is im 
any way restricted by. the contract contained in the articles of association. Unless: you can find that 
that'inherent power has been handed over by the company to, the-directors, I think they retain that 
power as a natüral result of their having the power to increase their board of directors ”. 


According to Buckley on Companies Act, page 885, the result of the authorities. 
is that the decision in Blair Open Hearth Furnace Company. Lid. v. Reigart* will not apply: 


F Bs if owing to a deadlock or otherwise there is no board capable of making the necessary appoint- 
ments”, s . . t4 : 

In Palmer’s Company Precedents (page 573) it is stated that the company 
has the power to appoint additional directors’ ,, : m 
so. "where owing "to differences between the directors‘no board meeting could be held for the! 
purpose". l A Ma s E ; AE 
The principles laid dowh in the authorities discussed above may be summed up: 
thus :—-A company has inherent power to take all steps to ensure its proper working‘, 
and that, of course, includes the power to appoint-directors. It can delegate this. 
power to appoint ditectors to the board of directors and such delegation will be 
binding upon it but if there is no legally constituted board which could function. ' 
or if there-is a board but that is unable or unwilling to act then the authority dele-. 
gated to the board lapses and the members can exercise the right inherent in them : 
of appointing directors.: ` i ip x 
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In this. view the question arises whether, at the cime of the annual meeting 
there was legally in existénce a board of'directors whc could act. The appellants 
contend that there was, while the respondents dery it. The facts material for this. 
contention may now be stated. It has already been mentioned that the first direc- 
tors of the company were five persons named in Article 49 which number was raised. 
to six by the co-option of Veeramani under that article, that all of them retired 
at the annual meeting held on 24th June, 1946 anc were re-elected. Under Article 
59'a third of the directors had to retire at every ennuzi meeting. Before the next 
:annyal meeting which was held on 27th August, 2947 three of them had resigned. 
Of the remaining three two directors Padmana»han and Veeramani retired at 
that meeting and were re-elected. "The third d'rector resigned at that meeting 
and thus the strength of the directorate became reduced to two. Section 83-A of the 
C&mpanies Act is as follows :— 


** Every company shall have at least three directors ”. 


Article 47 provides that the number of directors inclusive of the Director (ex-officio): 
shall not be less than three and that was'also th» number prescribed as quorum 
for a meeting of the directors. Thus after 27th August, 1947, there was no board 
which could act except for the purpose of filling up vacancies under Article 62 . 
Admittedly no directors were co-opted in 1948 anc the position on goth December, 
1948, when the last annual meeting was held was that there were only two directors ;. 
both of them had been elected at the annual meeting held on 27th August, 1947 
and one of them had to retire at that meeting.  Vserarzani retired at that meeting 
and was re-elected. Thereafter there was no arnual meeting. ; 


The plaintiffs contended that on 3oth December, 1949, one Dakshinamurthy 
was co-opted as a director, Ex. P-9, that he resgned on 18th June, 1950, Ex. 
P-10 and that on 12th August, 1950, one Murageppa Chettiar was co-opted in his 
place, Ex. P-11 and that there were thus three directors, Padmanabhan, Veera- 
mani and Murugappa Chettiar who could act at the =me of the annual meeting 
in 1951. But if the annual meeting had been convened in 1949 as it should have 
been Padmanabhan would have been bound to retire -mder Article 53. But it is 
arguéd on behalf of the appellants firstly that Article 53 contemplates the exis- 
tence of at least three directors and it could ncx apply when their number fell 
below that minimum. The decision in David Moseley and Sons, Ltd.! was quoted. 
in support of this position. There Article 94 provided that 


** At every succeeding ordinary gencral meeting one-thid of -he directors or if their number i 
not a multiple of three, then the numer nearest to but not exceeding zne-third, shall retire from office” 


The strength: of the directorate became reduced to two and the question 


, was whether either of them ceased to be a directcr under this article. In holding 


that neither of them vacated the office Simons, J. observed 


** The article in my judgment does not provide for the rztiremznt of a director unless one of two- 
conditions is satisfied: either there must be a number which is oce-third of the directors, or there 
must be a number which is nearest to but does not exceed Dne-tkird. Here it is clear that neither: 
of those conditions is satisfied. There are two directors and therefore, you cannot find a number: 
which is one-third. ‘There are two directors and therefore ya: cannot find a nfimber which is nearest 
to but does not exceed onc-third ”. 


It will be seen that this decision was based on the words “ but not exceeding: 


' one-third " and in the absence of similar language in Article 53 it must be held that: 


even one of the two directors should have retired at the meeting. It is next argued 
that as no meeting was actually held in 1949 Article 53 would not apply and Padma-. 
nabhan would continue to be a director. The respondents contend on the other 
hand that the directors could not take advantage of their own default and continue in 
office beyond the period when they would have retred, if they had done their duty 
and called for à meeting in acéordance with Article 29. “This contention is supported. 
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by. the decision in Re: Consolidated. Nickel ‘Mines, Ltd.1,: Srinivasan. v. Watrap Subra- 
mania: Iyer*, Kansseen v. Rialto? and. Morris. v.. Kanssen*.. These .decisions “were 
followed by this Court in' O.S.A. No. 120 of 1951 and 15 of 1952. in. rua 
lakshmi Ammal and another v: Fhe Indian Trades “and Investments; Lid, and another®. 

‘must accordingly be held. that Padmanabhan ceased to be a ‘director at the end of 
year 1949. On the same reasoning it ‘must: also be held that Veeraniani ceased 
to. be a.director by the end of 1950.. This conclusion furnishes also. the answer, to 
a contention of the appellants that at least Veeramani was in office as director “on 
26th February, 1951; and there could have pesn an election | at the most of. «only 
five directors. . fos à Lene) 


“Then there is the case of Mia sanga Chettiar who is put forward as. . the. third 
«director: It is stated that Dakshinamurthy was co-opted on goth December, 1949; 
but it does not appear in whose place he was co-opted and as four directors wlio 
retired in 1946 and 1947 had all'been elected at the annual. meeting held on 24th 
June, 1946, their term of-office would have expired under Article 53 during the year 
1949 and Dakshinamurthy whose co-option must have been in their place could 

: not hold office beyond 1949. At any rate as he resigned on 18th June, 1950, his 
rights do not merit any further consideration. It would follow from this that the 
-co-option of Muragappa Chettiar, in the place of Dakshinamurthy on 12th August, | 
1950, must be held to be inoperative because the vacancy in which Dakshinamurthy 
“could” have béen co-opted had itself come to, an end under -Article 53. It is 
unnecessary to refer to the various infirmities in the appointment of Muruagappa 
‘Chettiar as a director which are referred to in the judgment of Balakrishna Iyer, J: 
"We agree with him that Murugappa Chettiar was’ never validly co-opted as director, 
and. it.was not-merely a case.of. defective appointment as director but of no appoint- 
ment.at all.. We must accordingly hold that,there was at the time of the annual 
meeting on 26th. February, 1951,.no director validly i in office and on the principle 
laid down, in Isle of Wight Railway.Co. v..Tahourdin® and Barron: v; Potter, Potter, v. 
E the members had the right to. elect: the directors ‘at'the annual meeting. 


- Ong othér contention relating’ to this part of the case'remains to be considered ; 
Twas. contended. that by the'time the annual meeting was held on 26th February: 
1951, the place of Murugappa Chettiar as a director was no longer vacant and 
-therefore the élection of six directors Was invalid. The argument of the appellants 
-may thus be stated :The general meeting was ‘convened for 18th February, 1951. 
"On that day it was adjourned'to 26th February,'1951. “Article 43 provides that if 
at.any meeting at which. an election is to take place, the places of the vacating direc- 

| tors:are not filled up, the meeting. shall stand adjaurned till the same day in the; 
“next week at the same time and place and if at the adjourned meeting the places 
-of the vacating directors are not filled up the vacating directors or such of them as 
"have not had their places filled shall be deemed to have been: re-elected. at ‘thd 
adjourned meeting. The‘cdtitention is that under this article the meeting ‘should 
«ave been adjourned from 18th February, : i1951 to 25th February, 1951 and if on 
“that date- there was no "election the: vacating directors must be deemed to have 
"been re: "elected ;, therefore on 25th’ February, 1951 Murugappa -Chettiar. bécame’ 
re-elected as director. We do not, agree with this contention. Article 43 will. apply, 
.only when there. is a meeting held and as none was held before -26th February, 
1951, it has no application,’ Moreover in the view we have taken that there was 
mo director who was in office on me date of the meeting there is no scope ; for applying 
-Article 453. 


. It was also urged that jen laken 50 in Table A of Schedule I of the Companies 
Act provides that the election of directors other than those who retire, that is-under, 
Article.53, must be by a special resolution, there was none such in this case and that, 
"therefore, the election is illegal. But under Article 33 of the Articles of the Coms, 
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pany; which. prevails over Regulation 50 no special resolu-ion'is reqüired for electiorir 
of.directors. In the. result we hold that the electior of defendants.2 to.7-as directors ; 
. is valid and not open to any objection. 


d ^x ? 


It.is next contended that;members who were entitled, to vote at ‘the meeting. 


thad been excluded from exercising their right and that, therefore, the proceedings , 
are illegal. In Application No. 139. of 1951, as part, of the order adjourning the 
meeting originally fixed for 28th January, 1951 tc 18tk February, 1951, Krishna- 
swami Nayudu, J., gave the following directions:—,  ;... "NS 
[) SUM, i MM : E 
«c But I consider that if it is made clear that the register zs on £8th November, 1950, will be the. 
register that will be taken, into consideration for the purpose of finding out the members who are, 
entitled to vote or to be reckoned in a quorum, the apprehension on behalf of the respondent will 
disappear. To this course the company could have no objection." (Exhibit P-4) 
It. was in pursuance of this direction that the chairman declined to 
permit members who weré not on the register of tke company on 28th November, 
1950, to vote at the meeting. The contention of the appellants is that this 
direction is opposed to section 79 (1), (£) of the Companies Act which provides : . 
* any shareholder whose name is entered in the regist: of shareholders of the company shail 
enjoy the same rights and be subject to the same liabilities as zIl othzr shareholders of the-same class.” 
` + Article 46 of the Articles of the Company runs as follows :— ^: MEE 
;.* No member shall be entitled to vote nor, be reckoned ir a quorum when his name has not been: 
in the register.for a continuous period of two months immedia-ely preceding the date of the meeting.” + 
‘The direction made in Exhibit P-4 is obviously in eccórdance with this article." But’ 
section 79 (1) provides that the provision contained tlie-ein shall. have'effect- - 
© notwithstanding any.provision made in the articles of, -he-company in this behalf? ,, 
and the ‘contention of the appellants that Article 45 is' illegal must be accepted.’ Tt: 
is contended ori behalf of the respondents that the order ‘in Application No. 139 of A 
1951 was made at the instánce of thé company and tha: the order has become final; 
and that, therefore; its validity cannot now^bé questicned:.. The appellants! reply: 
that the shareholders were not as such parties tc this application and that their: 





` 


356° 


the result of the election would not be affected and on this ground also this objection’ 
must be overruled. P i p E 
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. Another contention pressed on behalf of the appellants is that at the general’ 
meeting held on 26th February, 195r, two persons Ramachandran and Narayana-. 
swami who were not members were allowed’ to take part in the proceedings ‘and’: 

: record votes, on the strength of powers of attorney which they lad obtained from: 
two members Mrs. Ananthalakshmi ‘Ammal and N. Sri Ram respectively and tRat ~ 
the same was illegal and vitiated the entire proceedings. It is well settled that! the’ 
right ofa member of a company.to vote by proxy is not a common law.right and ' 
that it is determined solely'by its ‘articles which-constitute a contract between him 
and the company. ^ CAP SCAM NOME. ; ; Ben, 

ý s.c. s Les RENE ' A sb ing 
t+ IndHarben v. Phillips!, where-the nature of the right which a member possessed’ 

. to vote by. proxy was discussed ‘Cotton, L.J., observed :. ; M UE 

` * But the whole. of "Mr. Benjamin's: argument, really depended on this, that there’ was at right 
independently of. contract'to vote by proxy. l'/càannot dccedd.to that.? "5 ^7 dece osh o 


NOTES y ELA Tt! DIM M ce io lu 


Bowen LJ, observed: | "pu of 


nuo 


or implied-which exists between them as,to the-way:of carrying iton." se ep 
K o UP jo uf 4 r KAEN EA a A KM EIA sco THN Ou UE et ital 
In McLaren v. Thomson?, Astbury, J., observed.» — ... we Fate Hd, Go no 


ta 
appearing." Vide Halsbury’s Laws of Englari, Vol. 8 (hd edn.), ‘page, 6i; paragraph" 108 al a 


The ‘question then. simply. is, what do ithe articles, say .on. this. matter? 


estio “Article 38: 


is;as follows :— uv $ p iie ned [d ru, awg a lr DR oin pua nu 
i^f. On a demand;of poll every nember present tin person or: by ptoxy-or by'attorney shall have: 
one vote? . c5, 5 s, » . , sag Ai 


SC a a a a a’ ag ANANG HB. 


PE " ] i y» DU) el NANG I a u glo 1 
~ Under section 79, (2) “(g) of the Companies Act” " US Nu Ka aas lt A 
STAN, Iro ag : i e Cn P apo adita ee Oe (rs VU. aep. qo ee cree 

ee d 35 D fä 
,,í proxy must be a member of the company y. i, pfa uo My ee og cat ex 3 
and Article 44 in Table A.provideszi 5 6 0 inia a oaoa om, au el ni, nun 
“No persón'shall-be appointed a proxy whois nota shareholder?" 1° -^ D ron 8 MES 
: : ‘ ce 3 tel 


a Ne at . En à ! RR D PE E uj Seog p. un tiia 

and these provisions ate applicable,to the. presént. case there being mothing in the. 
articles of the company inconsistent therewith.. "Therefore, there is, no: doubt that. 
a proxy can validly be given only, to a member, , But the. respondents argue that. 
Article 38 clearly recognises that-a, member can be present in person or by, proxy, 
or by attorney, and that, .therefore, the attorneys form a class distinct from. ; proxies. 
and as to them there.is.no limitation, that they.should be members. ., Mr, K. Rajah. 
Ayyar contends on, behalf-of the appellants that inlaw the status of a proxy, is only, 
that of an agent; that~no-sdistinction,can be made:;between a proxy and an attorney 

and that they are synonymous words. He refers, to item.48 in Schedule. I, to the. 

Stamp Act which deals with the powers of attorney;notbeing a proxy andjitem No. 52., 
which deals with proxy and argues. thas this.is a recognition that proxies are only.a.. 
form of power of attorney. He also relies on the observations of Lindley, J., in In re: 
English, Scottish and. Australian Chartered Benk? that a “ proxy there means some agent. , 
properly appointed °? and the decision of Satyanarayana Rao and Chandra Reddi, | 
JJ., in Narayanan Chettiar v. Kaleswara, Mills*, where:it was held that the relationship- 

between a.'shareholder and a proxy is that of a principal and an agent.: That 

undoubtedly is so but the question is what do the words '* By proxy or by attorney >” 


f Doe. 





i; (1885)23 Ch. 14. ^: ^ 7 ^,^ 7$ (18993 Ch.385. e |^ ^77 7 7 
2, no dod j 0127. ge Gg LW 1072. m no. 


I] “WISWANATHAN v. TIFFIN’s B. A; & PAINTS, LTD. (VenXatarama Ayyar, 7). BE 
Dyan, 35 


in Article 38 mean? Clearly they cannot be:held to'be synonymous because the, 
words actually used are “By proxy or by. attorney " ‘and not “by proxy or'attorz, 
ney ",. The argument of the appellants involves the rejection of the; words “ by: 
attorney " as meaningless. surplusage. But.it is urmecessary-to- pursue this matter- 
further because there.is.a clear ground on which this contention of the appellants 
must fail. -It appears from the voting list appended to the Commissioner’s report. 
that even excluding the votes cast by the two non-members Narayanaswami and, 
Ramachandran the defendants get 10,120 votes as against 4,078 obtained by the ' 
plainfiffs’ group. , The result of the election has not deen affected by this irregularity 
and therefore it cannot be set aside. 


Objection is next taken to, the inclusion of proxies which were deposited on: 
the’ 14th and” 15th of February, 1951. These próxies were cast in favour of the 
defendants. The contention is that as the meeting wes originally fixed for 28th 
January, 1951, as per Exhibit P-3 the proxies shculd have been deposited under: 
Article 68 in Table A at least 72 hours before tke meeting and, therefore, those 
deposited on the 14th and 15th should be rejectec. Acticle 42 of the company's 
articles provide that 

“ the instrument appointing proxy shall be deposited a- the registered office of: the company 
not less than' 72 hours'in advance of the meeting or thé adjouraed'in-eting ; else it is invalid” "^ —' 

Itis argued that this article is opposed to regulation 66 "which is obligatory, 
and therefore void. Reliance was also placed on the decision in McLaren v. Thom- 
son?, affirmed in appeal in McLaren v. Thomson? thet an adjourned meeting was only. 
a continuation of the original meeting and that proxies which could not be used at the 
date of the original meeting could not be used at “he adjourned meeting... But the 
short answer to this:contentión is that though the date of the meeting. was. originally 
fixed for 28th Janüary; 1951} it.was not actually, heid:on that date, by reasón óf the 
order, dated 16th January; 1951; Exhibit P-9:;. that there was, no notice even given’ 


“of that meeting ‘and that the, meeting which was Leld oa 18th; February, 1951, can. 


in no, sense. be said to be an adjourned meeting. « ten sab some ss cirea 
.. “The contérition. thia. theré had" been no; valid-nomination of the, defendants 
2 to, 7.as directors because. it:was not made seven days.ibefore the meeting is agaim . 
based ‘on the assumption:that there wasa meeting on'28th January, 1951 and that 
the meeting held on 18th February; "1951; is the contiruánce thereof. There was 
no meeting on 28th January, 1951 and therefore there can be'nó question of an 
adjourned ‘meeting: on 18th February,.1951. It ie'conceded, that:the nominations. 
are in-time if the. datë of the meeting is 18th February, ~g§1 and: not 28th. anuáry;: 
I951.^.: po om by Inno]: un) rit supo losa ao 6? Pte grat 
` * Itis finally contefidéd that Sanjeevi Naidu the Commissione¥ who was appointedl 
to preside over the meeting which was fixed for 18ta February, 1951; had no autho: 
rity to adjourn it to 26th February, 1951 and;that; therefore; the. proceedings of the: 
meeting held on 26th February, 1951, are void, a NAN, 


agao’ E sut AP | E 
In Halsbury's Laws of England, Vol.. Vi, page 359, paragraph 588, (2nd,edn.) 
the law is thus stated :—— | . ^ ^. P D Lu ER o WOOL TA ed 
“ Except where empowered by the’ regulations of tbé'cempany, the'chairman cannot adjourm 
the meeting nor dissolve it while'any' of the business for which i was called remains uritrahsacted.”” Ju a 
In this case Article 35 provides that the'chairmah may with the consent of the meeting 
adjourn it from time to time." It: is;not/now disoutéd ‘that! Mr; Sànjéevi Naidu 
obtained the consent of the meeting to adjourn it It is'suggested that the order 
appointing him does iot confer upon-himi' power to adjourn: the meeting.’ But 
the meeting is to be conducted in accordance with the articles of association ànd'the- 
chairman had the authority to adjourn the meeting under Article 35. Moreover 
the plaintiffs themselves pressed for adjournment.ard it & not open to them to maké 
a complaint of:it, In Burt v. The British Nation “ife-Assuranse : Association?, it was ~ 
held that: Moy e tu SA EN l 
1. (1917) 2 Ch. 41.° mor ah ble IT ^W (1559) 4 E.R. 62. * f Eos 
a, (1913) 2 Ch, dôr, JO NL 2s me Tha ` 
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a ,. A plaintiff who has a right to complain .of'an.act,done to a numerous society of which he is a 
rider? js entitléd to sue on behalf - of himself and all others similarly interested though no other 
may wish to sue’; ‘so’ álthough theré are a'hundred who wish and arè entitled tó sue; still, if théy sue 
by.a plaintiff who is personally precluded from suing; thé suit cannot proceed ‘although ‘other persons 
on } whose behalf,the suit.was instituted. might maintain the action as plaintifs??? o: - ' 


- This principle’ was'applied i in, this Court by Satyanarayana Rao and Panchapa- 

gen. Sastri, JJ.,'in ‘Nagappa “Ghetfiar vi. Madras! Race Club. "Lhe; ‘plaintiffs having . 

| moved fór'an adjournment of the! meeting cannot be heard to: “Object to it. They - 

do: nat! éven state that they have’ been prejudiced i in any manner?’ This ‘objgction 
also must be'6verruled. : In: thé!result the appeal’ fails and i is ‘dismissed with costs. 


JM. NIN — | YD n; dismissed. 
“IN THE HIGH GÓURT OF: JUDIGATURE AT MADRAS, e 


Pik MR, P. Y. RAJANANNAE y Chif: Jüstice AND' Mr. Justice. VENKATA- 
RAMA AIYAR. | poss diera c 


Vennamiiddala’ Veit, Chellatima alias Vehikata Laksh- / UT l iie 
i. iBámiia! Vi SOR ae ses * Apel um 
; a i , i ; p 
Cheeknyr alias, Giiddarh Subbáraó ‘and others, , ae Te < ‘Respondents... T" 


, Hindy, “Law Dancing ; girls Adoption af; ducha Validity and Do Ae wats death—Rit d 
' Succession to her property. 1 f 


Va t 
d So far as Madras i is, concerned an | adoption, of a daughter by a dancing gi ne it is not for the 
* purpose; ‘of prostitution, i is valid by custom and such adoption confers on the person adopted the status 
of an ‘adopted daughter: “With all mE eil rights flowing: therefrom like inheritance to the adoptive 
mother’s properties. uhe. Ka hs. EE | 
sii- Members. of the dancing girl CoxibBuniE who’ ddopt” the Hindu faith: and Hindu. customs: “and 
manners, must, be treated; as persons: governed ‘by: the ‘ordinary Hindu Law, but on. account of the 
‘special kinds of life led by them Which, is in important respects inconsistent with Hindu. ‘Dharma on 
"which: ultimately Hindu Law is based, they’ are goverried largely by custom and i usage “often, mot in 
€onsonance with’ Hindu. Law. Where there i is ‘ho proof'of a custom directly applicable to any parti- 
‘cular case of disputed succession the General. Rules of Hindu Law may be applied by analogy as rules 
of justice and equity.” Hindu Law does not recognise the. adoption of a daughter and the adopted 
daughter cannot: be equaied-to ani; ‘adopted’son! In ‘the ‘absence of’a custom it canniót Be said that a 
girl. adopted by a woman ofthe dancing 'éómiriunity-becórfies entitled to all ‘rights of collatéral succes- 
' sion. Unless there is a custom pleaded and proved to that effec? a collateral (a rn of the brother) 
lof the adopting mother is is not entitled. to, sugges, tote Property,af the pq 
in. “Qase-law. discussed. | no cual tuia DA d 3a : g 
' i Appeal under: clause:15: of the Perce Patent against: m. desees and udgmént 
of. ;Panchapagesa. Sastri; J., dated: 25rd Aügust; 1950, in.S.A. No., 1501 of 1947: pre- 
- ferre against the decree of the Subordinate Judge’s Court of Kurnool in A.S. No. 
111.cf 1946, preferred. against the. decree.-of; the, District Nuri, 5 Court; Nandyal, 
ag .O,S. No, 343: 0f 19436 t oci wl oll n mie gee 
^M S. i Ramachandra’ Rao'ànd Ch: Ramiakrishia ‘Rao for Appellant ELS M AR 
uf. V. Srinivasa Rao for. RespondetitS ` oe) ML bore ent union a, 
m ie, 5 oP del oe 
ert The ‘Judgment ofthe Court was delivered by UE Jen 
The Chief Justice —In this appeal filed under the Leiters ‘pet! against the 
"udéinénit ‘Of Panchapiesa, Sas dA in. S.A: No. 1501 of 1947,. the question relates 
to. the” succession .to the p roperties ofa a. dancing, girl. Xs 


anipe ur lo Haas RD ; cet PT. 
bis 1One. Pullamma brought cuit fonipartitida) ando possession: of her half sharė:of 
_certain,;properties conyeyed: to hen; and ther brother’s daughter jointly in pift by'a 
third person, When tlie suit was, pending.: Bullamma died. . ,Theretupon 'the-first 
respondent sought ‘to come,on,record as, hérlegal-representative;and continue. the 
action.» He claimed: to -be the: grandson of:thé:brather ofione; Nandamma who 
was, alleged..to shave; adopted :Pullamma, as iénidaughter: ; Ehe, brother's; daughter 


swhowas | the.contesting; conn claimedsto *8üccéed, tothe a of; ‘Bullamma 
38 her nearest heir. 


t 


hu d bhh” 


ea ghra J s (1949):1 ML, 662. - Dp M 
' * Letters Patent Appeal No» 122 of 1950. . 2th. Noveraber} 1952. 
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" It was common ground that both Nandámma:ánd: Pullamina" belonged to 
the dancing'girl caste and that Nandamma had? ádooted 2ullatnma as her daughter. 
It was further found that the first resporident was thé brotliér's grandson of Nan* 
damma; "The trial Coüurt.décreed the suit; But ot-appeal the learned Subordinate 
judge took the view that the first respondent was ho: the aeir and that the appellant, 
the brother’s daughter, was herself. the heir. He therefore dismisséd the suit. The 
first réspondent filed the sécond appeal which "was disposed of "by ‘Panchapagesa 
Sastri,J. Thelearned Judge held that when Pullamma was adopted to Nandamim4 
her connection with her natural family came to an end and therefore the appellant 
who was: the natural brother's daughter | could: not inherit. ' Hé also held that the 
first respondent succeeded tó the properties of Pullemine as ‘her bandhu, being het 
adoptive mothet’s brother's grandson. He thereore allowed the second appeal 
and restored the decree of the trial Court. . ‘The brather’s daughter now appeals. 


It must be DOW taken as well established that so. fer as Mad}as i ‘is concerned; 
an adoptioti of a daughter by à: dancing girl when i: i$ not for the purpose of prosti- 
tution is valid by custom and such ‘adoption. confers on the. person, „adopted | thé 
status of an adopted daughter. with all the civil rights flcwing therefrom like inheri- 
tance to the adoptive’ mother's properties. (Venku v. Mahalinga},. Muthukanne 
v. Paramasami? and. Veéranna v. Sarasiratnam?.) Wr. Eamachandra Rao; learned 
counsel for the appellant, did not therefore qüeston the validity of the adoption 
of Pullamiia ‘by: Nandamma. He however argued that thé ‘adoption. does not 
sever all ties ‘between the'adopted. daughtér ‘and ber natural family. He relied on 
the ‘analogy of illatom ‘son-in-law and the decision ia which it was held that an illatofir 
son-in-law does not lose all his rights in the natural family. (Vide ` Balarami ¥, 
Pera’, Ramakrishna v. Subbakka® and Subbarao v. .Mahclakshmamma’.) Wé do nêt 
“think that this contention .can be dealt with as a pure question of law. “Hindu 
law as such does not ‘recognise’ the adoption of 1 daughter. ‘Such adoption . ds 
entirely the creation, of custom. . We must therefore fird out whether jit is -one of 
the incidents of the custom which permits the Adopzion of a daughter by.a 
dancing girl that such adopted daughter loses or retains her rights in "her natural 
family. Learned’ counsel for the plaintifi-respordent referred us to the oral 
evidence in the cases which appears to support the conclusion that according to the 
‘custom of the community the adopted girl ‘does rot inherit in her natural, family. 
‘There is no, evidence contra, : On the facts of this case it must therefore be held 
‘in the absence of any judicial authority on the point that when Pullamma was 
adopted by Nandamma her ties with her natural amily; were. broken.” The 
appellant as her natural brother’s daughter ‘would. not therefore be her heir..-, 


This finding however does not dispose of the «ase. The first respondent must 
'succeed on the strength of his owntitle. It therefcre becomes necessary to consider 
whether he is entitled to inherit to Pullamma. Th2 answer to this question ‘depends 
upon the rule of succession which applies to ‘the property ofa dancing girl. 
Panchapagesa Sastri, J., was of the opinion that the law of succession to a dancing 
girl’s property must "ordinarily be the Hindu law relating to stridhanam property 
“Of a woman ‘or principles analogous to the same: We! shall now ‘refer ‘to ‘some: 
of the decided cases dealing. with the point to see i? this rule is well established.‘ E 


In Muthukanni v. Parámasami;" the mc dyes: (Muittuswarti- Ayfar and 
“Parker, JJ.) observed as follows : grote tes f . sad itd 
Is J 2." 3 rk eia pr o k j 
: “We consider therefore that as a matter “of “private law it'mzust bé taken ‘the class’ dt da indice 
woman being recognised by Hindu law as a separate class haying a legal status, that the usagé-of that 
falass, in the absence one Feren to the contrary Fegalates: T oen and:of inheritance, 
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,, : In Subbaraina Mudali.v. Balakrishnaswami: Naidu? the rival. durae to the 
property of a deceased dancing girl. were the mother’s: mother's father's brother’s 
daughter and. the. mother’s mother's father's brother’s daughter's son., . It was-held 
that. the former was the preferable heir., The learned Judges ‘after pointing out 
that the ordinary Hindu law of inheritance. which is based on.a system of legal 
“marriage and consequential relationship, cannot be applied at all or at least without 
any considerable; ;modifications to the property of a. woman of the dancing girl caste 
who except. her own children cani: AIDAN, nave; relations, oily through ipi 
said, DEM i oy, 

eae aS “The tules as “to” ' stridhan. "obviously; do not P to such NA sid. there, is nó ‘other 
yule of succession laid dow,in the, Smritis or by the commentators prescribing , the.devolution of the 


. property ‘of women of this casté’ except it be the general, rule ‘that to the. nearest sapinda the in- . - 


Heritance-next ‘belongs °.” : 


-The'Full Bench’ case in Subramania yer v. Rátnavelu Chétti?' no’ doubt concerned 
the right of a putative father ‘to succeed as heir to his illegitimate son.; But 
Kuniaraswarhi. Sastri, J. made some observations i in passing on the law of succession 
applicable to’ dancing, girls, and, prostitutes. on the basis of earlier, decisions of, this 
Court, nainely, that i in the’ absence. ofa positive | rule of law.to the contrary the custom 
of ihe caste’ and” the analogies ` ‘of Hindu law ‘should be applied.: In . Viswanatha 
Mudal ' V. Doraisibatii. Mudali? ,it was held ‘that the legitimate descendants of- two 
Sons of a Hindu ‘dancing’ woman. are entitled to 'Succeed to each, c other. There is a 
long! discussion of « case, by Devadoss,' J. " ‘who, delivered the leading. judgment of the 
Bench, The ‘learned | Judge was of the opinion that the ordinary. | Hindu law, would 
govern dancing girls who followed. the Hindu faith’ and Hindu customs and, manners. 
Wallace; d approached, ‘the case “from; a slightly. different aspect. | He ‘started by 
saying |. Sede 7 pave ELI ‘ $ 
7 The lw first of. alli to lie puel] is the law founded on usage , which wan. inheritance ‘to 
woman of the dancing g girl caste, the Paternity of whose children ' is unknown, and : ds not a fact, for 
considération af/all?* septenis 
“But 'he held that thie! genéral ptindiples! of ‘Hindu law can Be a applied unléss. such 
‘application: would | violate" equity ‘and’ “good” ‘consciencé’ and so long. as à mp 
custom, to ‘the’ conitiAry’ is not ' proved. | The learned’ Judge said. 


1 ` mee i akah e 
li E «p Cannot see thatsuch | an, analogous application of Hindu law to persons ne as: Hindus and 


: Following’ Hindu icd and usages can in D any way ‘offend the general principles of equity and good 
an 


conscience.’ a 


Tn "Slianmugatamial! 4 ' Gomathisiminal, the ‘plaintiff, a mêmber “of the dasi 
community, claimed’ to succéed’ to her deceased material | aunt’ in preference, to 
the threé surviving’ ‘sisters of the deceaséd on ‘the ‘ground that: one of them had been 
adopted by ‘another’ dancing girl and’ the other two had'become ‘married women. 
The material issue related to the custom set Up by the plaintiff that among dancing 
Womèn, married women, were excluded by à Woman. who ‘continued to be a dasi. 
Te, was "held by, the Jearned | Judge,, differing fiom. the lower ‘Court, that the custom 
‘was “established?” ES b. who, delivered. the judgment , of the Division ' Bench 


tirna 


; E "Iti is, udnédessűry, we e think, to sliced in v detail the varow i nilings of the “Madras ud Court 
which have. been cited before us: 11: One proposition however is uniformly laid down 
in every | decision which deals with the dèsi caste ‘and’ that i is that its members are not governed by : the 
ordinary Hindu law in matters of succession but by caste custom and usage.” 


_ 3n Balasundaram v; Kamakshi Ammal’, .Wadsworth, J., observed: ; - 


“ There is remarkably little authority i in the reported cases regarding the devolution of property 
through females of the dancing girl caste. It is of course quite settled that when a dancing girl prac- 
tising the calling of her.caste acquires property thereby it devoives more or less after the fashion- of 
sstridhanam, females taking in preference to males .., ,, i 

In. Veeranna v. Satyam®, the facts: weres. A person belonging to dancing - girl 
community died leaving his widow on two daughters by her." Both these daughters 


m et 
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dived the life of prostitutes and had children whos paternity were unknown. On 
the death of the widow and the two daughters a daughter’s son claimed to be entitled 
to succeed to his maternal grandfather as agairst th» daughter's daughters. It 
"was held: by Horwill, J., that his claim was unsestairble because an illegitimate 
son of a ‘daughter could not be considered under the Hindu law: as a daughter's 
son and would not be entitled to rights and privileges as such. In a community 
in which marriage is only casual and neither common nor customary, it appears 
anémalous to insist on legitimacy as a condition: of the right to succeed. But the 
learned Judge was obviously faced with this difficilty, namely, that in the absence 
of custom he had to apply the general rules of Hindu iaw. ` Under the Hindu law 
sapinda relationship and propinquity were based oa the legitimacy of the offspring. 


* The result of the authorities above cited appeais to be this; that members 
of the dancing girl community who adopt the Hirdu faith and Hindu customs and 
manners must be treated as persons governed by the-ardinary Hindu law, but on 
account of the special kind of life led by them which is -n important respects incon- 
sistent with Hindu dharma on which ultimately Hindu kw is based, they are gover- 
ned largely by custom and usage oftér not in consonance ‘with Hindu law.' "Where 
there is no proof of a custom directly'applicable to any particular case of dispüted 
succession. the general rules of Hindu law.may b: applied by. analogy as rules of 
justice and equity.. .- Mii Hai ib oki AS Y. Pad 


... In the present case it is obvious that the plaintiff could have no right whatever 

‘under the general law to inherit to the deceased 2ullazxama. He is. not related to 
her in any way ; “the basis of his claiin istúltimatėly the: adoption -of Pullamma 
by Nandamma. Such an adoption,is not. contemplated: by Hindu law. The 
validity of such adoption, is therefore entirely G-penaent on custom. and "usage. 
‘The rights and status of a daughter adopted in accordance with the custom pre- 
vailing among the community must be determinec by e clear proof of the incidents 
attaching to such adoption by custom. The evicence in the case carries us only 
so far, namely, that in. this community a woman can tzke a girl in adoption as; her 
daughter and in such cases the adopted mother's property is inherited by, the adopted 
girl and’ vice: versa. The decided cases also do roti ce-ry further- (vide the latest 
ease on the point Veeranna v. Sarasiratnam). AE UE RE z 


.  , In Gangamma v. Kuppammal®, Wadsworth, J., 3iscussed the scope of the custom 
of adoption of girls. among the devadasi ‘community. In that case the adopted 
daughter sued her adoptive‘ mother’ for partition of, tke latter's properties on the 
ground that she and her mother constituted a jGnt family. The learned Judge 
negatived the claim. He held that though it wa& well established in Madras that 
an adopted daughter of a dancing girl inherits tc her adoptive mother, yet there 
was no such. thing as coparcenary between. the mothe> and the daughter. The 
‘practice of adoption amongst the devadasis has no hing zo do with religious benefit 
but was purely a custom arising out of the natural des:ré‘of the women to have a 
daughtér to look after her in her-old age and to receive 3er property.on her death. 
The learned Judge therefore refused to concede to. the adoptive. daughter. the status 
and rights, of an adopted son under the Hindu law. He insisted on a'specific plea 
of a custom and evidence in support of it that the'acoptec daughter became a copar- 
cener with the adoptive mother. | Wn ts 


When Pullamma was adopted by Nandamma she became entitled to inherit 
to Nandamma. Equally Nandamma would have had the right to inherit to Pul- 
lamma. But, did Pullamma become a sapinda ef all the. collateral relations of 
Nandamma. The analogy of Hindu law does no help us, because that'law does 
mot recognise the adoption of a daughter, and ‘the adopted daughter cannot be 
equated to an adopted son. In our opinion, in.tke absence of a custom’ it cannot 

. be said that a girl: adopted by a woman. of the-dancirg girl community becomes 
entitled to all rights of collateral succession unléss there is a custom pleaded and 
à: (1996) 71 MLJ. 53. . 2. (193852 M.L.J. 923 TLR. (1958) Mad. 789. 
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proved.:to ‘that: effect.: "Instances: "are not unknown in-which a person has:been 
held entitled to succeed to the person's. immediate ascendant or. descendant without 
‘being entited to rights. of collateral succession. One is the.case:.of an illatom son- 
‘in-law: who may succeed to ‘his: father-in-law’ as-a son but cannot claim rights.of 
€ollateral inheritance (Muthala Reddiar v. Sankarappa Reddiar?): : : Another i ‘is the case 
‘of-an illegitimate son who can only: inherit to bis father ands not to. collaterals noras 
mania. Dyer v.. Ratnavelu. Ghetti?) e. 7 ín. ; Psat E 


It isa well-recognised legal principle that : a custom cannot be ‘enlarged by 
‘parity of reasoning: ' Attempts to rely upon analogous customs in support eof ‘an 
“alleged custom have aways been. Iepelled - (vide: Palaniappa Chettiar v. Ghockalingam 
"Gheiti?): In Machinagal Potte Veetu vi Machinagal Poite*, Madhavan Nair, J. dealing 
with a custom of adoption prevailing Anong the Nair, community in ` Malabar 
‘observed : ul" | 
agan 2 > the law. ‘applicable to the case being essentially a customary Jaw, the question. 
can “be decided: only ei having .recourse to evidence as, to custam in, the absence of texts or press. 
decisighs of this Court. vs tug a 


ut 


i “The Letters Patent Appeal i is allowed and ‘the decree of the lower appellate 
Court is TENORA with costs here and before Panchepagesa Sastri, J. ; 


ae a DRE ———— c De wu Appeal a aoira; 
E IN THE HIGH GOURT OF JUDICATURE AT. MADRAS. 
spa ' PRESÈNT :—Mr. Justice SUDBA Rao, | cra 
R. V. K. M., ‘Surya Rao ‘Bahadur DEM Rajah of Pitha- dE 
puram .2 nt ; ST _ s Petitioner® 


. : he cabo Us, s S Í : ^ is onm 

The Board of «Revenue (Sétlement. of Estates); Madras -. Respondent. = -. 
-Madras Estates (Abolition and, Conversion into-Ryotwari) Act (XXVI ef. 1948), section’ 18—Scope ‘of 
Practice—Writ—The question of the jurisdiction of a Tribunal cannot bezaised in a writ after submitting to it. 


The provisions of section 18 of the Act make it clear that building includes the site as well as the 
premises occupied as an appurtenance thereto and that, the entire building so defined must be used! 
as an office." If any portion of that building was-used immediately before the notified date for a pur- 
pose other than.an office purpose, it would not vest in the Government. Where the finding’ of the 
Board of Revenue was that there were two separate buildings one-of them being used as an office 
beforé.the Act came into force, and ‘the. other, a small.one “being used by visiting officers and the other 
guests, x 


" ` Held, (iy, the direction of ‘he Board. of Revenue. that the vele of the main building should, be . 

deducted. from the compensation payable to the zamindar excluding the smaller building from the 

operation .of the provisions' of section 18,is correct; as a building may be called an outhouse, but 

may be used as a separate building, and (ii) the jurisdiction of the Board of Revenue to pass the order 
. cannot be, questioned in a writ as;the petitioner had submitted toits jurisdiction. 


: Petition praying that ‘in the.circumstances stated'in the affidavit filed. Mieres 
with the. High: Court will-be pleased to issue a writ of certiorari calling for the records 
in. Ref. Set. No. 1504 of:1950 on.the file of the-Commissioner for the Settlement 


of Estates; the Board:of‘Revenue;:Madras;;and to quib the order, que et August; 
1951 and ‘made therein. — « MEN 






. Ch. Ramakrishna.Rao for Petitioner. ;- zn EET IE 3A 
“The: Goveriiment: Pléader (e pr Raju) for Respondent.’ ee Y j 
e ubl à A th 
m "The, Court made ihe, following, sap usi a gto > po M no 
Onpzn.— This is an, application for i issuing a writ of certiorari and for. iquashing 
die order or the Board f Revenue, dated 6th August, 1957. Bg Poy te dot og 
ee eee ETE ie js M was i NANG WAN Gaye 
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The building described in the schedùle annexed; to the'affidavit filed in support 
of the petition is situated. in. Polavaram B Estzte,. East. Godavari districte- In 
-March,. 1950, the manager:of: thé Pithapur-and cther allied. estates filed a petition 
before the Estates Abolition: Tribunal fortiaving:the value: of the said building 
assessed. That application was referred to the‘Disrict Collector, Eluru, for enquiry, 
,"who.forwarded the same'to the Board of Revenue. The Board'of Revenue held 
that the said building constituted two separate ‘tuildiags, one of them being used 
as*an office before Act XXVI of 1948 came irto force, and the other, a small 
one, being used by visiting officers and ‘by other-gueszs. The Board directed the 
value of the main ‘building to be deducted from the compensation payable to thé 
Zamindar,'and excluded the smaller building-from the operation of the provisions 
of section 18 of the Act. The present applicatior is fied to quash that order. 


Learned counsel for the petitioner raised befoce me three points :: 


(i) The Government Tias no jurisdiction to: delegate its power under section 


18 of the Act to the Revenue Board, * 


- (ii) The building in question is not part of Polavaram B estate; and - 
` (iii) the main building along with the outheuse forms component parts of the 
same building, and the house not being ‘used sokly' for office purposes the entire 
building will not fall within the'scope of section. 18. D s 
The first two points were not faised: beforé the Revenue Board and they raise 
a question of jurisdiction. The petitioner who aas sibmitted to the jurisdiction 
of the Revenue, Board is precluded from | questioning the jurisdiction in a writ of 
certiorari. | i, : RR LOC f . DNE 
To appreciate the third point raised, the relevamt provisions of the Madras. 
Estates (Abolition and Conversion into Ryotwari) Act, XXVI of 1948 are : 
Section 18 : “ Every building situate within the limits oan exate, which immediately before the 
notified date, belonged to any landbolder thereof and was then being used, by him as an. office in 
connexion with its administration and for no other purpose. shall vest in the Government, free from 
all encumbrances, with effect on and froni the notified date.” 
(5) In this section * building? includes the site on wich it stands and any adjacent premises 
< occupied as an appurtenance thercto." | 
For the purpose of ascertaining the meaning »f the word “ building ”, learned 
counsel for the petitioner relied upon the decisicns im Grosvenor v. The Hampstead 
junction Ry. Co.3, and King v. The Wycombe Ry.*. In tke former case, the question 
was whether’a railway company could acquire a land appurtenant to a building. 
It turned upon the meaning of the word “ building "* in section 92 of the Lands 
Clauses Consolidation Act (8 and 9 Vict. Gh. 18). If & was a part of the building; 
the entire building had to be taken. Lord Justice Turner laid down the following 
test to find out the meaning of that word at page 737: ° ir a4 si M 
' “The question, therefore, in’my view, is what would pass under the conveyance of these houses? 
That, as I think, must be judged of by-the particular posit-on and circumstances of the property at 
the time . . . . . Itis obvious that the intention was that -he intervening land should consti- 
tute a garden to the houses, and was to be fenced off, accózding zo the plan by an iron fence, sepa- 
rating it from the road.” : $e I i te s m KR iA . Las E 
The learned Judge, therefore held. that the. land! ormed. part of the building. In 
‘the other case, a-railway company under the. compulsory powers of the .Landé 
Clauses Consolidation Act attempted to take a portion of a; garden and an. orchard 
essential to the enjoyment of a mansion and premises. The mansion and the-pre- 
mises were surrounded by a brick, wall, and. the railway company;took a portion of 
:the'garden and-orchard, dividéd one partiof the premises from angther and destroyed - 
-all internal communications. It was held that ihe company was bourid to také 
'the-whole'estaté; “The Master of the Rolls observed. | i5: | 70s setis 4 
um * The act must be construed liberally, ‘and: not to ‘the detriment of existing rights. : did : The 
courts therefore have-held,-ihat the word, house “was intended 10, comprise such adjuricts as were 
‘within its circuit'and necessary 40 its use and enjoyment? “e th 


E 
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Later on, he proceeded to say:--. : ; | 

_ * Land held with a: house does not necessarily pass under the word “house? even although it 
was intended to pass ; but if it is part of the curtilage and within the circuit of the house, if it is neces- 
sary to the enjoyment of the house, if it forms part of that which is-necessarily held and occupied, with 
the house, and without which it cannot be enjoyed, then it does pass under the word * house *." 

These decisions only lay down the principle accepted and embodied in sec-. 
tion 18.(5) of the. Act. The provisions of section r8 of the Act make it clear that 
building includes the site as well as the. premises occupied as an appurtenafice. 
thereto, and that.the entire building so defined must have been used as an office. 
If any portion of that building was uséd immediately before the, notified date for 
a purpose other than an office purpose, it would not vest in the Government.  : 


Thé question therefore is whether the outhouse: was occupied as an appyr- 
< tenance to the main building. The Revenue Board found on the evidence that the 
outhouse was a separate building with a compound of its own and used for a different 
purpose. It therefore held that the main building and the outhouse could not be 
treated as a single unit. Indeed, the attempt made before the Revenue Board 
was to exclude the outhouse from the main- building on the basis that it was a sepa- 
rate building. -If the. petitioner conceded before the Revenue Board that the out- 
house was a part of the, main building, they might have held that the outhouse was 
also used for office purposes providing lodging to the visiting officers. . The petitioner 
cannot, therefore, in view of his earlier attitude and the finding of the Revenue 
Board ‘take a contrary position, and contend" that the outhouse is a part of the. 
building: The finding of the’ Revenue’ Board ‘was Based on'the evidence, and is : 
not vitiated by 'any error on the face of the record. A ‘building may be called an 
outhouse, but may be used as in the present case, as a separate building. : 
The petition therefore fails, and isn dismissed with costs : . Advocate's fee, 
Rs. 100. ae l ALONE 4 Ki l 

WVR.S: I plns ak eiee, ` >,- VPetition dismissed. 

f mu [THE SUPREME COURT OF INDIA] ^ ,7- ^ |) 
' (Civil Appellate Jurisdiction.) 

PRESENT :—MEHRCHAND, MAHAJAN, S. R. Das, Vivian BOSE AND GHULAM 
flasan, J. a Í PIT aR oh 5. A » 
Sha.Mulchand & Co,, Ltd..(in Liquidation), by the Official _ ARCU 

., Receiver, High.Court, Madras .: ., ..., PLS Appellant* 
The Jawahar Mills Ltd., Salem Y: $f +) f.o Respondet * ~ 
soe, Pee, aes DENS NEL de un ' , CE ' 

Companies—Forfeiture ‘of shares—Right to challenge—W aiver -and abandonment-— When sufficient to dis- 
entitle the shareholder from challenging ‘the validity “of purported’ forfeitire—Company agreeing to allotment of 
other unissued shares in lieu of the forfeited shares which had been disposed of by the company—Objection to form 
of “grder——Unsustainable—Abpleation— Limitation Jor—Limitation Act (IX of 1908), Articles 120, 181, 48 
and.4g. t Oe a qr IV Rite hast A 

` Abándonment of right is much mote than ‘mere waiver, acquiescence or laches and is something 
akin to estoppel if not estoppel itself. Mere waiver, acquiescence or laches which is short'6f abandon- 
ment ófrights or estoppel does not disentitle the holder of shares who has a vested interest in the shares 
from challenging the validity of the  puzportedforieiture of those shares. Where it is established tkat 
no case of waiver, acgujescence, laches or estoppel has „been established it is impossible to hold that 
tliere'is abandonment disentitling the holder of the shares to relief in the case. ' s 
z7 | Where in the trial Court the company has agreed to thé form of the order, namely, to allot other 
unissued shares (as the forfeited shares had ‘been’ disposed of and:the new holders of ‘the shares were 
not parties to the application) ‘the-company cannot on appeal attack the form of the order under 
section 38 of the Indian Companies Act. . ., f : . ; 

A claim for rectification of the. register simpliciter does mot necesáarily:involve a-claim for the 


return of the share scripts and where there is no such claim Articles 48 and 49 of the Limitation Act 

"have no application. Article 181 of the Limitation Act governs only applicátions under the Code of 

Civil Procedure. Everi if that'article applies the application made within three years from the tire 

“ when the right to apply accrues ” is within time. Though no further notice after the shares-are 
FERES eL 
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forfeited is necessary to complete the forfeiture of the shares a-person whose shares are forfeited and 
whose name is struck out from the register cannot apply forrectification of the register until he comes 
to know of the forfeiture. If Article 181 does not apply then the only other article that can apply 
by analógy is Article 120 under which the same terminus qro is prescribed and thé'application is not 
barred by time. 


Per Bose, J.—A. man who has a vested interest and Ž in whom the legal title lies does not, and 
cannot, lose that right by mere laches, or mere standing by or even. by saying that he has abandoned 
"his right, unless there is something more, namely, inducing another party by his words or conduct 
to pelieve the truth of that statement and to act upon it to-his detriment, that is to say, unless there 
is an estoppel, pure and simple. It is only in such a case that the right can be lost by what is loosely 
called abandonment or waiver, but even then it is not th: abandonment or waiver as such which 
deprives him of his title but the estoppel which prevents Kim from asserting that his interest in the 
Shares has not been legally extinguished, that is to say, which prevents him from asserting that the 
legal forms which in law bring about the extinguishment of his interest and pass the title which 
dd in him to another, were not duly observed. 


(1949). 2 M.L .. 88, Reversed. 


On Appeal from the Judgment. and Order, dazed the Irth March, 1949.1 
of the, High Court of Judicature at Madras (Satranarayana Rao and Viswanatha 
Sastri; JJ.) in Original Side Appeal No. 3 of 1945, arising out of the Judgment and 
Order, dated the 15th November, 1946, of the Hon'ble Mr. Justice Clark and 
made in exercise of the Ordinary Original Civil Jurisdiction of the High Court in 
-Application No. 599 of 1946.. 
n3 nM. C. Setalvad, Attorney-General for yee (A. Balasubramanian, ‘Advscate : 
with him), for Appellant. . 


M "Rajagopala Dengar; Advocate for Responcent. i Ss t. ta 
‘The Court delivered the following., , a 2 
JUDGMENT : Das, Fe (Mukherjea, Z..and Ghulam. ‘Hasan, J^ concurring). — This 
“ appeal arises out of an application made by the Official Receiver representing Sha 
Mulchand.and Company, Ltd. (in liquidation) under section 38 of the Indian 
Companies Act.for rectification. of the register, of the Jawahar Mills, Ltd. 


Sha Mulchand and Company, Ltd. (hereinafter referred to as “ the Company") 
was incorporáted in 1937 as a private limited company. At all material times it 
"consisted of two members, T. V. T. Govindarajc Chettiar and K. N. Sundara 
Ayyar. The Jawahar Mills, Lid. ‘(hereinafter caled“ the Mills ") was also incorpo- 
rated in 1937. with an authorised capital of Rs. 10500,000 divided into one lac shares 
.of Rs. 10 each, The Company was the managing agent of the Mills from its in- 
ception and applied for and was allotted 5,000 ten-rupee shares Nos. 15048 to 
2004.7, on which .Rs. 5 per share had been, paid. The Company coritinued to act 
-as .the, managing agent of the, Mills tili the goth June, 1939, on which date it 
resigned the managing.agency. :Prior to. the. company's resignation the two 
. members of the Company. had entered into an agreement with one. M. A. Palani- 
appa Chettiar, a partner of the incoming managirg agic firm, upon certain terms 
"which need not be referred to in greater detail. : 


Within two months after the change. of managing ient the Mills made 
two calls, namely, one on the 22nd August, 193G for Rs. 2 per share payable on 
the 1st'October, 1939, and the other on: the 1st October, 1939, for Rs. 3 payable on 
the rst. December, 1939. The Company did not pay either of the calls. On the 
23rd January, 1940, Govindaraju Chettiar was adjudged insolvent on the applica- 
tion of Sundara’ Ayyar. ‘This insolvency of Govindaraju Chettiar was eventually 
. annulled in 1944. During this period Govindaraju Chettiar, in law, ceased to be 
‘a director of the Company, although it is alleged that he nevertheless : continuen 
to take part in the management of the Compan7. ` 


.Bya resolution of the Board of Directors o? the Mills passed on the. reth 
_ August, 1940, the new managing agents were empowered to, give notices to such 
. persons as had not paid the allotment money-and the call money within the. date 
. fixed and to intimate them that in default their skares would be forfeited. A notice 
"was issued on, n the 16th September, 1940, and two copies.thereof are said to have 


K t (1949) 2 M.L.J. &. 
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‘been sent- to Sundara Ayyar-and Govindaraju Chettiar. No payment having been 
made, the 5,000 shares ‘held by the‘ Company, were forfeited by a resolution of the 
„Board. of Directors, of the, Mills. The auditor of the Mills having pointed out that 
the purported forfeiture was irregular and Hegal; this forfeiture was cancelled. 


' By a resolution passed Dy circulation: on the 2 25th February, 1941, the: ‘Board: 
of Directors of the Mills resolved that ‘a-notice be sent to the Company informing 
dt that it was’ in arrears with calls io. the extent' ‘of Rs. AER that: the, "amoeht 


“to the eae ae sent Eb registered. post with acknowledgment due: ‘It appeats. 
‘that the notice was actually posted'on the,17th March, 1941, and was received. by 
Govindaraju Chettiar on the goth March, 1941. The "Company. did not pay the 
.arrears of calls. On the 5th September, 1941, the Board of Directors of the Mills. 
resdlved-that-“ the 5,000 shares Nos.'15648-20047 standing ‘in’: the name of the 
‘Company’ have been forfeited.” “On the roth September, 1941; the -Mills Wrote: a 
"letter to the Company’ Scriven: the Jatfèr-that: the Directors‘ of the Mills. had ‘at 
“their: meeting, held on the 5th Sépteiübei, 194i, forfeited:the 5,000 shares: “There is. 
^no dispute‘that this-letter which .was sent ‘by registered- post: was: fétürned ui- 
delivered. On the 1st October, 1941, an entry was made in the share-ledger of the 

- ‘Mills recording that. the 5,000 shares of.the.Company had been forfeited. . On the 
16th November, 1941, these 5,000 shares were reallatted to 14. different persons.and 
on the 17th November, 1941,-a letter was sent to-the Company intimating that the 
forfeited shares had been reallotted and calling upon the Company to. send, back 
to, the Mills all the documents relating to: the original allotment of the 5,000- shares 
“6 thé Company; In the- mearitime-ón the-26th August, 1941, by an order made by 

~the Registrar’ of the Joint Stock Cofripaiiies the ‘Company was struck off the register’ 
‘of companies under section 247 of the Indian Companies Act. This order: of” the 
Registrar- was ‘published in the Official Gazette' on the oth September, 1941, i.e, 
four days after: the shares. were forfeited and one day before the.notice intimating 
-the fact of forfeiture was sent in, a registered, cover which was, however, returned. 

, undelivered. . Under section :247 -(5) of the, Indian Companies Act the. Gompany 

-stood dissolved on and from the date of such publication: : oe 


. The Mills having ` ‘come to know of'the dissolution of the Canney aped 
“to the High Court (O. P. No. 10 of 1942) praying that the name of the Company be 
restored to the register of companies and that afier such restoration was duly 
advertised: the Company be, woünd up by the Court. A similar application was 

- made, on the 11th December, 1941, by the Income-tax authorities (O.P. No. 11 of 
^1942). On the 23rd February, 1942, Sundara 'Ayyar filed an affidavit contending, 
“amongst other things, that the Directors of the Mills had no power to forfeit the 
.shares. On the 2nd April; 1942, however, O.P. No. 10 of 1942 was compromised, 
and the Mills received Rs. 11,000 from Sundara Ayyar in full satisfaction’ of their 
claim against the Company. On the .25th June, 1942, O.P. No. 11.0f 1942, wás also 
compromised and Sundara Ayyar, paid. up the:claim of the income-tax: authorities. 
ique two petitions for restoration’ ofthe: ‘Company: were accordingly, y, dropped; E E 


(On the 27th June, 1942, Sundara Ayyür filed: a.suit against the Mills aad thers 
including Palaniappa Chettiar, claiming a declaration that the: forfeiture | by. 
“the Mills iof, the 5;000* ‘shares, ‘was illegal. and. ‘operative and directing: the Mills 
to pay to the; plaintiff and; the t ‘third ‘defendant; representing the estate of Govinda- 
raju Chettiar the value ‘of the ‘forfeited shares with dividend or, interest thereon 
_and directing Palaniappa Chettiar io pay. the plaintiff and the third defendant 
“the sum of Rs.’ 25,000." "This suit Was "dismissed on' the 17th November; 1943, on 
“the ground’ that’ Sundara Ayyat; “who “was only a member of the ‘dissolved’ Cóm- 
“Pany; had: nd. locis "standi "and cola Taye no félief personally. Sundara “Ayyar 
, filed ah appeal: ‘thetéfrom "which ‘was’ ‘dismissed as against; ‘the’ Mills ` bùt “the” case 
“was Fémanded ‘to ‘the’ trial Gourt ‘forthe: trial of his claim, ‘as’ „against. ‘the ° ‘fourth 


“defendant, t, Palaniappa Cea Alba a (oto!) i | 
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1. During the péndency of. Sundara’ Ayyar's appeal he; on the 12th: August; 
1944, filed O.P. No. 199 of 1944 for therestoration cf the Company. „On that applica:: 
tion an order was made on the 16th February, .1345, that the name of the Com- 
pany be restored to! the register of companies, thzt the Company be deemed to 
have continued -in existence as if its name, had never been struck off, that such 
restoration: be. advertised and that. the. Company be wound up by the Court and the 
‘Official Receiver do forthwith take:charge of the assets and liabilities of the Com- 
pany. It was further ordered ‘that the Official Eeceiver do recognise that as bet- 
weef the Mills and the Company, the Mills should ‘be regarded as having been 
‘duly ‘paid only Rs. 11,000 out of thé total debt o£ Rs. 25,550 due to. the Mills. . By: 
an order made on the 21st January,:1946, leave was given to the Official Receiver 
tostake appropriate steps regarding the 5,000 shar2s-purported to have been forfeit- 
ed: by:the, Mills. Accordingly on the 5th March, 1946, the Official Receiver, in 
the name of the Company, took out the present summons calling upon all parties , 
concerned to show: cause why the share register 5f the Mills should not be rectifi- 
ed by restoring the name of the Company to the said register in respect of 5,000 
shares numbering 15049-20047.and why such o-her alternative or consequential 
relief'should not be granted to the applicant as might be just and necessary in: the 
circumstances of the case... | Wa E ELO E HÉ i 


“The Mills contended, in opposition, to that application, that the shares „had 
been properly forfeited; that the Company was. ori the principles ; of” estoppel, 
‘acquiescencé and laches, précluded from challengmg the forfeiture, that the appli- 
ation was barred by limitation and that the shares having already been allotted 
to other’ persons, who had not beén made parties to ihe application, no order for 
eectificati ori of the register in respect of those shames could be made. ` 


- The summons came up for hearing before Mr.-Justice Clark. The learned 
Judge; by his judgment, dated: the 15th November, 1946, held that the notice dated: 
the 15th March, : 1941, which was posted on the:r7th March, 194:, and delivéred ori 
the 20th March; 1941; and'on which the.resolutic» of forfeiture: passed on: the 5th 
September, 1941, was founded,. was not in conformity with ‘the provisions of .Arti- 
cles 29: and 30" 0f the Articles of Association: of the ‘Company which required 14 
clear days’ notice. ..The: learned... Judge: further. held that: the plea’ of estoppel; 
acquiescence and laches was untenable, that Aftice 49 af the Limitation ‘Act did not 
apply éither expressly. or by way: of analogy’ to the ‘present application andi; that . 
Article 120, which prescribed a périod of six years from the date ‘when the tige 

to sue accruéd;; would, by analogy; apply to-the presenz proceedings; and : that $6 
Applied: the present proceedings must be- held to'be within time. ‘Having. disposed 
of the.controversy ón:the dbove points: it. remained. to consider the form ‘of the 

order. which could properly be made or the appli-ation. It is quite'cléar that the 
specific shares having already: béenvallotted to: 14 different persons and those per- 

sons not.being then before the: Court, the Court could ‘not then: arid there: direct 

rectification ofthe: register. by restoring the name of the Company: to! the "share 

register) of the::Mills im respect: of those ideritical shares.: There ‘was nevertheless 

nothing, to preyent.the Court even.at. that, stage -o give notice ‘of ;the application 
to the persons. to whom. the shares had been reallozted and/or those-who: were hold-, 
ing the, shares at the; time and after thus, adding them ast parties. thereto to: make 

the appropriate. order of rectification and; if thought. fit, to also’ award damages to, 

the Company. , Phere were, however, .16,000:shzres of Rs. 10. each yet'.unissued., 
After, discussing the mattér with learned adyocates on: both,sides to which discussion, 
a reference will, be.made hereafter the learned Judge, in'the belief that the Advocates, 
for the parties had agreed as to. the;form.of the order, directed that the Mills:do rectify, 
their register by.:inserting the name) of the ‘applicant {Company as.owner.of 5,000 
shares out of the unissued shares of Rs./10,each and, that on such insertion thé Com 
pany do, on or before the 15th, January, 1947,:pay zo the Mills Rs. 2 5;000;: being: the 
amgunt of calls MATEUS, ol nih go nt deeb o ME ured lors ine Dala ngt! 
~ Pursuant to farther directions given by the learned Jiidge 6n the "7th January, 


> 


1947, the Mills on -the“406th:‘Jantiary;?1947, received RS’ 95:000 and allotted 
N n 
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5,0 00 shares. . Although the Mills thus acted upon the order they, nevertheless, om 
the 6th February, 1947, filed an appeal against the order. That appeal came up for 
hearing before a Bench consisting of Satyanarayana Rao and Viswanatha Sastri, 
JJ. It was not disputed before the Appeal Court that the forfeiture was invalid, 
but the contentions urged were that by reason of the irregularity the forfeiture 
was only voidable and not void and that as the forfeiture was only voidable' it was: 
open to the Company to waive or abandon its right to dispute the validity of the 
forfeiture and that in fact, by its conduct, it had done so, that the claim to rectify 
the register was barred by limitation and that in any event rectification * was 
impossible because the shares, were not available in specie, the same having been 
reallotted to other persons. The learned Judges by their judgment dated the 11th 
March, 1949, held that the forfeiture was invalid, that the application was Wot 
barred by limitation, for it was covered by Article 120 of the Limitation Act. 
The learned Judges recognised that where a period of limitation was prescribed 
for a suit or a proceeding mere delay-was no bar unless it was of such a character 
as would lead to an inference of abandonment of the right or unless it -was esta- 
blished that the person against whom the action or proceeding was instituted was 
actually prejudiced by reason of such delay. The learned Judges agreed with the 
trial Court that no plea of acquiescence, waiver or estoppel had been established" in 
the present case. The learned Judges, nevertheless, thought that the:question of 
abandonment of the right and prejudice to the appellant by reason of the. delay 
stood on a different footing.. Then after referring to certain.conduct on the: part. 
of Govindaraju Chettiar and” Sundara Ayyar the learned Judges concluded that. 
by, reason of the long delay in reviving the Company and in taking proceedings 
under section 38 of the Indian Companies Act the Mills had been induced to put. 
themselves in a situation in which it became impossible for them to restore the 
Company to the register in respect of those 5,000 shares and that in view of this 
conduct, ifthe applicants were Govindaraju ‘Chettiar and Sundara Ayyar, it would, 
have been a case in, which relief would. havé been refused in the light of the princi- 
ples which the learned. Judges. deduced from the judirial decisions referred: to ‘by 
them. :. 'Théri referring to the’ decision . in. Smith, Stone: &? Knight v. Birmingham 
Corporation? and certain texz-books the learned Judges took the view that it was 
too:late in, the day to adhere to-the strict.formalism leid down in Solomons case? 
and that.as the tendency of modern decisions was to lift the veil- of corpo- 
rate personality and disregard the corporate: form the -conduct .of its ‘only two- 
members had dissentitled the Company from claiming the relief: of rectification.. 
The learned Judges further held that there was no legal basis on which the form of” 
the. order could: be supported. .On. reading the judgment of the trial Judge andi 
after hearing the senior advocate appearing for the Mills the learned Judges fele 
unable to agree that the learned; advocate had agreed to the substitution of the- 
5000 out of the unissued shares for the ‘5000 forfeited shares. The result was that 
the appeal was allowed..and the,order of:the trial Judge was set aside; The Com- 
pany by.its Official Receiver has now come up before this Court with leave granted’ 
by the-High Court under sections 109 arid 110 of the Code of Civil Procedure: * . 
The Appeal Court, it will be observed, reversed the decision: of the trial Judge- 
and ‘decided the appeal against the: Company on two grounds only, namely; (1). 
that the Company had by the conduct of its two members abandoned its right: to. 
cliallerige tHe"forfeiture, and (2) that the form of the order could not be supported 
as one validly made under section 38 of the Indian Companies Act. ` The learned 
Attorney-General, appearing in support of this appeal; has assailed the soundness. 
of both these grounds. The learned Attorney-General, contends, not without. 
considerable force, that- having, in agreement with the trial Court, held that no: 
plea of acquiescence, waiver or estoppel had- been established in this case, the- 
Appeal Court should not have allowed the Mills to raise the question of abandon-- 
ment ‘of right by the Company, inasmuch as no such plea of abandonment hadi’ 
been raised either in the Mills’ affidavit in opposition to the Company’s application: 
. ^ * Tan 
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or in the Mills’ grounds: of appeal. before the Hizh Court; Apart from this, the 
Appeal Court permitted 'the Mills to miake: out. 2 plea of abandonment of right 
by the. Company as distinct from. the pleas of waiver, acquiescence and estoppel 
and sought to derive support for this new plea from the well-known cases of Prender- 
gast v. Turton’, Clarke and Chapman v. Hart? and Fones. North Vancouver and Land 
Improvement Co.* A perusal of the relevant facts s-t ouz in the several reports and: 
thewespective judgments in-the above cases will clearly :rdicate that apart from the 
fact that some of them related to collieries which were zreated on a special footing, 
those tases: were really cases relating to waiver-or acquiescence or estoppel. Indeed’ 
in Clarke’s case? while Lord Chelmsford referred to the decision’ in Prendergast’s 
case! .as a case: of abandonment of right,’ Lord Wensleydale read it as an 
instance of acquiescence and. estoppel. : Unilateral act or conduct of a person, 
that is to say act or conduct of one person whica is not relied upon by another 
person to his detriment is nothing more than mere wa-ver, acquiescence or laches. 
while act or conduct of a person amounting: to'an abendonment of his right and. 
inducing another person to change his position to nis detriment certainly raises the 
bar of estoppel. ‘Therefore, it is not ‘intelligible how;--having held that no plea of 
waiver, acquiescence: or estoppel had been 'estakdished in this case, the Appeal 
Court could, nevertheless, proceed to give relief to the Mils on the plea of abandon- ` 
ment by the Company of its tights. ‘If the facts 5n record-were not sufficient io 
sustain the plea of waiver; acquiescence or estoppel,*as held by both ‘the Courts, 
we:are unable to see-how a plea of abandonment of right-which is an’ aggravated 
form: of waiver; acquiescence or laches'and' akin.tc estoppel could be sustained on 
the self-same facts.: Further; whatever be the:effe-t.of mere waiver} acquiescence 
or laches on the part of a person on his: claim :to‘squitable remedy to enforce his 
rights under an: executory contract, it is quite cléar, on the authorities, ‘that ‘mere 
waiver, acquiescence' or laches which does not'amount to ‘an: abandonment of his 
right- or to an estoppel against him cannot “disenfitle that persom from claiming 
relief in equity in respect: of his. executed arid not. mere'y exécutory interest: ` ° (See 
per. Lord Chelmsford ‘in: Glarke's case? at p.657. Indeed; it'ha$ been. held in -Thè 
Garden Gully United Quartz Mining Company v. Hugh »dcLister*,'that mere laches does: 
` not.disentitle:the holder of shares to:equitablé relief against an: invalid: declaratiotr 
of ‘forfeiture.: Sir. Barnes Peacock in delivering the judgment:of ‘thé Privy 
Council, observed at pp. 56-57: as follows :— +o." pom M CM kaa 
~. There is no evidence sufficient to ‘induce, their’ Lordsh-ps “ta hold "that the’ conduct of the- 
plaintiff didi amount to an abandonment of his' shares, .or.of Ais interest therein, or-estop him from 
averring that, he, continued’ to ‘be the proprietor; of; them. There certainly is; mo ‘evidence >to- 
justify: such a conclusion with regard to, his conduct Subsequent, to the Advertisement of the, goth 
of "May, 1869. , In this case, asin that of Prendergast Vi; Temon, the plaintiff's interest was exes 
cuted: In other words, hé had a'legal‘interest in his -shatés and did ‘not require a declaration'of” 
trust'or the assistance of a Court of Equity to create in: hin an interest in them.'* Mere laches. 
would not; therefore, disentitle him to equitable relief" Clark and ‘Zaapman:.v. ‘Hart.®, .It was upon. 
the ground of abandonment, and not upon that. of, mere laches, that . Prenderzast, y. ‘Turton, was . 
decided. — i MON T a A; 
Te om, 4 pt epos KA Bek c ES hay d t6 3$ as ] 04 E 
Two things are thus clear, namely, (r) that, 4abandcrment.of right;is much 
more than mere waiver, acquiescence.'or laches and is s»mething-akin to estoppel: 
if.not estoppel itself and (2) that mere. waiver, acquiescence or laches which is short: 
of abandonment of, right. or estoppel does not diseatitle the holder -of, shares: who» 
has a: vested interest in the shares from challenging .the-validity. of the purported: 
forfeiture of those shares. In, view of the decision, o7 the Courts below that no case- 
' of waiver, acquiescence, laches or estoppel hasbeen established in this case it is. 
impossible to hold that the principles deducible frcm the judicial decisions relied; 
upon by the Appeal Court have disentitled the company to relief in this case; The: 
matter, does not rest even here. Assuming, but noc conzeding, that the principle- 
of piercing the veil of corporate personality referred. to ir. Smith, Stone, &? Knight v. : 
The Birmingham Corporation? can at.all be applied to the facts of the present: 
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case so as to enable the Court.to impute the-acts.or conduct, of Govindaraju : Chettiar 
and Sundara Ayyar,to the Company, we have.yet.to inquire whether, those acts or 
conduct. do establish: such abandonment: of, right as would, according to the. . 
decisions, disentitle. the’ plaintiff, from, questioning the validity of ‘the purported 
"declaration of forfeiture.; - ‘There can , be: no question that the abandonment, 
if any, must be inferred from: acts:.or, conduct of the Company as such or, on.the. ` 
above. principles, of its two. members subsequent; to the date of the forfeiture, efor 
it is the right to challenge the forfeiture that is said to have been abandoned. In 
.order to give rise to an estoppel against the Company, such acts or conduct amornting 
to abandonment. must be-anterior to the Mills’ changing its position to its detri- 
ment, The resolution for forfeiture was passed on the 5th September, 1941. -The 
five-thousand forfeited shares were, allotted to--14 persons on the: 16th November, 
1941; and it ds such. allotment that made. it, impossible for the Mills to give them 
back- to: the. Company. In. order, therefore, ,to- sustain a plea of abandonment 
of right-or estoppel, it must be shown that: the Company or either of its. two members. 
had done some act: and/or:had. been guilty of some .conduct; between the 5th 
September, 1941, and the 16th. November, 1941... No such act or conduct during. 
such, period has; been; or ‘can be. pointed -out., On- being pressed advocate for -the 
- Mills refers.us to the conduct of Sundara-Ayyar in opposing O.P..No. to of 1942 
' filed bythe Mills;and' O.P. No.,-11 of 1942.by the Income-tax authorities, for 
restoring.the Company to the register ofi companies and. it is; submitted that :such 
* conduct- indicates that;Sundara Ayyar had accepted the validity, of the forfeiture. 
"Ihis-was:long after the Mills hadjreallotted the forfeited shares. | Further, a perusal 
of paragraph 9 of the affidavit,in opposition. filed by Sundara Ayyar in. O. P.. No. 
10 of 1942, will clearly show, that: he not only did not accept the; forfeiture as valid. 
but actually.repudiated such forfeituré;as wholly beyond the ‘competence. of the 
Board of.Directors.of the. Mills. ‘The reason ‘for opposing the restoration of the 
Company. may well have ‘been; that. Sundara Ayyar desired, at all cost, to avoid: 
his: eventual, personal. liability::as.a ‘shareholder; and director: of thè- Company. 
Iniany case, Sundara Ayyar did .make:it.clear that he challenged the validity - 
.of the. purported, forfeiture of shares\by. the: Mills and in this respect this case falls" 
clearly within the decision’ in: Clarke’s.case!: relied -upon bythe Appeal Court. 
“The: only: other, conduct’ of: Sundara Ayyar. relied an by learried-advocate! for the» 
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` .supported as one validly made under section 38 of the Indian Companies Act. It 
will be recalled that having disposed of all the points of controversy against the 
Mills and in favour of the Company the trial Judge kad to consider the form of 
‘the order which could properly be made in -favour of the Company. In the ] 
. summons the Company had asked for rectification of the register by restoring the 
name of the Company to the register in. respect 5f 50co shares numbering 15048 
to 20047: It was agreéd by learned advocates on both.sides before the trial Court 
that. it would, in the circumstances, be impossible -o mase an order for rectification 
with *espect to those specific shares which, as:alrzady stated, had been, reallotted 
to other persons who were not parties to the.p-oceedings. The Mills had also 
, reduced its capital by having the face value of tke 84,000 shares which had been 
issued reduced by repaying to the shareholders Es. 5 m-respect of each of those 
shares. There were, however, 16,000 unissued skares of Rs. 10 each which were 
not affected’ by. the reduction. While thérefore, it was clearly impossible for 
the Court to direct that the Company should be replaced on the register in respect 
of its original shares, the Court could, under sectien 38, give notice to the persons 
to whom the shares had been reallotted or those claiming under them and make 
them parties to the proceedings and then make an zppropriate order for rectification 
and, if necessary, also direct the Mills to pay damages under that section. This 
being the situation learned advocate for the Mill: had to decide upon. his course 
of action. What happened in Court will appear from the following extract.from 
the judgment of the trial Court :— 2 E a 
~ It is agreed by both parties that the proper order will be Zor the applicant Company to be placed 
on the register in respect of 5,000 of the unissued ro rupees saares znd 1. order accordingly. ln this 
case as the parties.consent to the matter being disposed of by a:lotting to the applicant unissued shares, 
there can, it,seems to me, be no order for payment of the -lividends. Counsel for the respondent 
Company leaves the solution of this difficulty to me....:........ —... The suggestion of the appli- 
cant Company is that it is prepared to forego any claim to the accrced dividends if it is not required 
to pay interest on the outstanding call money. ‘This seems te me tc be a very reasonable suggestion 
enacts cates I direct accordingly that on insertion on the name of the applicant Company as owrrer of 
5,000 of the unissucd shares the applicant Company shall pay tc the respondent Company only 
Rs, 25,000 being the amount of cal s iw arrears.” s i ' f f ww NCC 
` The Appeal Court, however, went behind this reccrd of the proceedings that 
“took place before the trial Court.and heard the leerned senior advocate as to what 
had happened in Court and after hearing the senor advocate for the Mills found 
itself unable to agree with the contention that the learned advocate for the Mills 
had: agreed to the substitution of 5,000 unissued shares fer the shares forfeited. No 
affidavit, of the learned senior advocate was filec befare the trial Court for the 
rectification of what is now alleged to have been wrongly recorded by the trial 
Judge as suggested by the Privy Council in Machu Sudan Chowdhri v. Musammat 
Chandrabati Ghowdhrain! and. other cases referred to in Timmalapalli Virabhadra Rao 
v. Sokalchand Chunilal and Others?. While we do not zonsicer it necessary or desirable 
to lay down any hard and fast rule, we certainly teke the view that the course sug- 
gested by the Privy Council should ordinarily be: taken. . It appears that at the 
“time when the application was made for leave to appeal to the Federal Court an 
affidavit sworn by G. Vasantha Pai, the junior alvocate for the Mills was filed 
before the Court dealing with that application. Paragraph 5 of that affidavit 
runs as follows:— — ''', | gu Oe o cs E RU 
* During thé trial every question was argued on behal of the Respondent company and no 
point was given up. This will be clear from the fact that till we reeched the.penultimate paragraph 
of the judgment beginning ‘It now remains to consider, etz.’ all zhe issues are dealt with by the 
, learned Judge. ; The agreement was on the:specific form of tke order on the basis of His Lordships’ 
"judgment. and without prejudice, to the Respondent compary's.richts. What was agreed: to was 
* proper.ordér* on thé.basis.of His Lordship's judgment which by then had béen dictated. ` The 
Respondent company'no more consented to'the order then the appellant consented to have 


his application dismissed when its counsel agreed that it was mpossible to make an order in terms , 
of the Judge's summons.”' ` DO! . Eo EE 


‘The ‘Appeal : Court- understood ' the stand “taken” Ly ‘the earned senior advocate 
as follows — au P SI ‘ 7i ; ha d 
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It sis quite clear from the judgment of:the trial Court, paragraph 5 of the junior 
' advocate's affidavit and the statement of.the learned senidr advocate as: recorded 
by: the Appeal Court that the agreement was solely and. simply as to the specific 
„form of, the order, without:prejudice to the Mills’ right to challenge the corréctness 
of.the findings of the trial Court,on the material issues. In. other words, all that 
learned advocate for the Mills desired to guard ‘himself against was that the agree- 
ment should not preclude the Mills from preferring an- appeal against the decision 
of the. learned Judge on the. merits. , The reservation was as to, the, right - of 
. appeal. chzll nging the findings on the merits and the agreement was only as to the 
form:of the order. This limited agreement certainly implied that the Mills agreed 
to be-bound by the order only.if the Mills failed in their appeal on the. merits. 
. In.short, the consent covered only the form of the order land nothing:else so that 
ifthe Mills succeeded in their appeal ‘the order would go, .although advocate had 
"agreed to its form but that if the Mills failed in their contention as. to the correct- 
*-néss;of the findings ofthe learned trial Court on the different, questioris on merits-it 
.woüld:no longer.be open to them to challenge the order. only on the ground ofthe 
form of the order. In our judgment the Mills cannot attack the form of the order 
, to which their counsel consented. E - ME CE 
^t Learned, advocate: for the ‘Mills ‘has raised the question of limitation. ` He 
referred: us to Articles 49 and 49 of the Limitation Act but did not strongly press his 
‘objection founded on those Articles. : We agree; with the trial Court and the Court 
of Appeal that those two: Articles have no application to this case. A claim for the 
rectification of the register simpliciter does not necessarily involve a claim for the 
"return of the share scrips and in this casé there was, in fact, no prayer for the return 
of shares or the scrips and, therefore, these two, Articles can have no, application. 
Learned advocate, however, strongly relies on Article 181 of the Limitation Act. 
That Article has; in a long series of decisions of mast, if not all, of the High Courts, . 
been held to govern only applications under the Code of Civil Procedure. It may 
"be that there may be divergence of opinion even within the same High Court but 
‘the préponderating. view undoubtedly is that the Article applies only to applications 
under the Code. ‘The following extráctfrom the judgment of the Judicial Committee 
“in Hansraj Gupta v. Official Liquidátórs, Dehra Dun Mussourie Electric Tramway Company! 
is apposite — , NOE MT MN MEE MR 
|i. It is common ground that the only Article in that schedule which could apply to such ah 
application is Article 181 : but a'series of authoritiés commencing with Bai Marek bas v. Manekji 
Kavasji?, has taken the view that Article 187 orily relates to applications under ‘the Code of Civil 
Procedure, in which case no period of limitation has been prescribed for the application. But:even 
if ‘Article, 181 does apply to it, the period: of limitation préscribed. by that‘Article is-three years from 
the time when. the right to apply accrued, which time, would be not earlier than the. date, of thé. 
‘winding up order, March ,26, ‘1926... The ‘application of the Liquidators “was made on - 26th 
"March, 11928, well within -the three years. ‘The result-is that from either point of view the"appli- 
cation by the liquidators; if otherwise properly maderurider and within. the provisions of: section ‘186 
of the Indian Companies Act, is not one which must be dismissed’ by reason of. section 3 of:the: 


Indian Limitation Act, It-is either. an application made within time, or it is. an application 
made for which no period of limitation is prescribed. The case may be ajcasus ómissus. Ifit be 


-80, then it is for others than their Lordships .to remedy "the defect.” 


‘Learned advocate for the’ Mills, however, «points out that the reason for holding, . 
that Article 181 was, confined to applications: under the' Code was that the Article 
should be construed ejusdem generis and that, as'áll the Articles in the third division 
of the schedule to:the Limitation Act.related to applications under: the Code, 
Articlé 181, which was the residuary Article, must be limited to'applications under 
the Code. | That reasoning, it is pointed out, is no longer applicable, because of the, 
amendment of the Limitation Act by the introduction of the present Articles 158 
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and 178, These Articles are in the third division. which governs applications but 
they do not relate to applications under the Code but to one under the Arbitration 
Act, and, therefore, the old réasoning can no longer hoH good. It.is urged that it 
was precisely in. view of this altered circumstance that in Asmatali Shariff v. Mujthir 
Ali Sardar!, a Special Behch of the Calcutta Hizh Court expressed the opinion . 
that an application for pre-emption by a non-notifed co-sharer should be governed: 
by Article 181. of the Limitation Act. A perusal of that case, however, will show 
that the Special Bench did not finally decide that question in that case.” In Hudutrai 
Jagdish Prasad v. Official Assignee of Calcutta®, a Division Bench of the Calcutta 
High Court consisting of Chief Justice Harries and Mr. Justice Mukherjea-who had 
delwered the judgment of the Special Bench clearly expressed the view that Article 
181 of the Limitation. Act applied'only to applicazions under the Civil’ Procedure 
Code'and did not apply:to an application under section 56 of the Presidency Towns 
Insolvency Act. Mukherjea, J., who also delivered the judgment of the Division 
Bench explained the observations made by him in the Special Bench case by pointing 
out that the entire procedure for an application under section 26 (F) of the , Bengal 
Tenancy:Act was regulated by the Civil Procedure Code, and, therefore; ah appli- 
cation for pre-emption was, as it were, an appication made, under the Civil 
Procedure Code.” Subsequently: in Saroamangala Dasi v. Paritosh Kumar, Das3, 

G. N. Das, J., who was also a member af the Special Bench in the first mentioned 
case expressed: the opinion, while sitting singly, that Article 181 was not confined 

` to applications under the Code. His Lordship's at entica does not appear to have 

been drawn to the case of Hurdutrai Jagdish Prasad? (sup-a). It does not appear to 
us quite, convincing, without further argument, that the mere amendment of 
Articles 158 and. 178 can ipso facto alter the meaning which, as a result of à long’ 
series of judicial.decisions of the different High Cour-s in India, came to be attached: 
to the language used in Article 181. This long catena of decisions may well be 

said to have, as it were, added the words “ under the Code” in the first column 

of that Article. If those words had actually beer used in that column, then, a- 
subsequent amendment.of Articles.158 and 178 certainlz would not have affected 

the meaning of that Article. If, however, as a -esult of judicial construction, 

those words have come to be read into the first cokimn as if those words actually 

' occurred therein, we are not of opinion, as at present advised, that the, subsequent. 
amendment of Articles 158 and 178 must necessarly ard automatically have the’ 
effect of altering the long acquired meaning of Article 131 on the sole and' simple 

ground that after the amendment the reason on ‘hich the. old construction was 

founded is no longer available. We need not, however, on.this occasion, pursue 

the matter further, for we are of the-opinion that even if Article 181 does apply: 
to the present application it may still be said tó, Ee within time. The period of- 
limitation prescribed by that Article is three years fom -he-time “ when the right’ 
to apply accrues.” It is true that a further notice, after the shares are forfeited, 

is not necessary to complete the forfeiture of the sha-es (sze Knight’s caset), but it is. 
difficult to see how a person whose share is forfeited. and whose name is struck out. 
from the'register can apply for rectification of the register until he comes to khow 

of the forfeiture. The same terminus a ge is also prescribed in Article 120 of ‘the 
Limitation Act. In O. R. M. O. M. SP. Firm v. Nagappa Chettiar®, which was a; 
Suit to recóver trust property from a person who had taken it, with notice of the. 
trust, by a transaction which was 'a breach of truss, the Privy Council approved 

and applied the principles of the earlier Indian dec-sions referred to therein to the. 
case ‘before them and held that the time began to run under Article 120 after the, 
plaintiff came to know of the transaction which gave him the right to sue. On the. 
same reasoriing-we are prepared to extend that principle d the present application. 
under Article 18r. If Article 181 applies then time bagan to run after the Company 

came to know. of its right to sue. It is not alleged that the^Company had any. 
knowledge of the forfeiture between the 5th September, 1941, when the resolution : 
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: of forfeiture was passed.and the gth September, 1941, when the Company became 
defunct. .After the last mentioned date and up to the’ 16th February, .1945, the 
Company stood dissolved and no.knowledge or notice can be imputed to the Com- 
pany during this period. Therefore, the Company must be deemed to have come 
to know of its cause of action afterit came to life again and the present application 

. was certainly made well within three. years after that event happened on the 16th 

‘February, 1945. If Article 181 does not apply then the only Article that can apply 
by analogy is Article 120 and the application is also within time. In either view 
this application cannot be thrown out as barred by limitation. l DUNS 

The result, therefore; is that this appeal must succeed. We set aside the 

. judgment, and decree of the High Court in appeal and restore the order of the 
trial Court.. The appellant will be entitled to the costs of the appeal in the High 
Court as well as in this Court. ` MAP es i 

` Bose, J.—]I agree with the conclusions of my learned brothers and also with 
their reasoning generally but lest it bé inferred that I am assentiug to a far wider 
proposition than is actually the case, I deem it advisable to clarify my position 
about the abàndonment and waiver. Though the-usage of these words in cases of 
the present. kind has tlie sanction of high authority, they are, in ; my opinion, inapt 
and misleading in this class of case., In order to appreciate this it will be neces- 
sary to hark’ back to first prihiciples. i : s: x : 

.:. In the first place, waiver and ‘abandonment are in:their primary context 
unilateral acts. Waiver is the intentional relinqvishment of a right or privilege. 
Abandonment is the voluritary giving up of one's rights and privileges or interest 

: in property: with the intention-of never claiming them again. "But except where 
statutory. or. other limitations intervene, unilateral acts never in themselves effect 
a change in legal status because it is fundamental that a man cannot by:his uni- 
lateral action affect the rights and interests of another except on the basis of statu- 
tory or other authority. Rights and obligations are normally intertwiried and 
a man cannot by abandonment per-se of his rights and interests thereby rid himself 

- 6f his own obligations or impose them on another: Thus, there can be no abandon- 
ment of a tenancy except on.statutory grounds (as, for example, in-the Central 
Provinces Tenancy Act, 1920); -unless there ‘is’ acceptance, express or implied, by 

. the other side: .It may, for example in a case of tenancy, be to the landlord’s 
interest to keep the tenancy alive’; and so alsoin the case of shares of. a company. 
It may. be to the interests of the company and the general body of shareholders 
to refrain from forfeiture if, for example, the value of unpaid calls exceeds the 
market value of the shares., Such a position was envisaged in Garden: Gully United 
Quartz Mining Co. v." Hugh: McLister'. So also with waiver. A long catena of 
illustrative cases will-be found collected in B: B. Mitra's Indian Limitation Act 

. Thirteenth Edition, pages 447 and 448. m ID Aet KR 

' This fundamental concept brings about another repercussion. Unless other 

circünistances intervéne,.there.is a locus poenitentiae in which a unilateral abandonment 

. or waiver can bearecalled. ' It would be otherwise if the unilateral act-of abandon- 

inent in itself, and without the supervention of other matters, effected a change in 

legal status. In point of fact, it is otherwise: when, as in thé statutory example 

I have quoted, the law intervenes’ and “determines the tenancy. It is, therefore, 

in my opinion, fundamental that abandonment and waiver do not in themselves 

unilaterally bring about a change in legal status. Something else must intervene, 
either a statutory mandate or an-act of acceptance, express or implied, by another. 
person, or, as Lord Chelmsford put it in Clarke & Chapman v. Hart®, acts which 
are equivalent to an, agreement or a licence, or an estoppel, in cases where an 

estoppel can be raiséd. a ae u^ i 

Next, there is, in my view, a fundamental difference between an executory 
interest and an executed one. 'In the former, it is necessary to resort to equitable 
reliefs to get enfogced a right which is not.at the date a vested right: cases of 
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specific performance and declaration of a trust awe examples, so also a prayer for 
relief from forfeiture. In cases of this kind, ccnduct ‘which would disentitle a 
person to equitable relief is relevant. ' No hard ard fast rule can or should be laid 
down as to what, such conduct should consist of bet among the varieties of conduct 
which Courts have considered sufficient in this class of case is conduct which amounts 
to.laches or where there has been a standing by or acquiescence or waiver or 
abandonment of a right, particularly, when this woud prejudicially affect third 
patties. This sort of distinction is brought out Ey Lcrd Chelmsford in Clarke & . 
Chapman v. Harti. gres 
The position is different when the interest is ex2cuted and the man has a 


. vested interest in the right, that is to say, when hs is the legal owner of the shares 


with the legal title to them residing in.him. This lega! title can only be destroyed 
in “certain specified ways. It is in my view fundamental that the legal title to 


‘ property, whether moveable or immoveable, canrioz pass from one person to another 


except'in legally recognised ways, and normally 5y the observance of certain re- 
cognised forms. Confining myself to the present case, one of the ways in which 
the title to shares can pass is by forfeiture ; but in that case an exact procedure 
has to be followed. A second way is by transfer which imports agreement. , There 
again there is a regular form of procedure which must: be gone through. A third 
is by estoppel though, when the position is analysed, it will be found that it is not 
the estoppel as such which brings about the change. The expressions, abandon- 
ment, waiver and so forth; when used in a case like the present, are only syrionyms 
for estoppel and despite hallowed usage to the contrary, I prefer to call a spade 
a spade and put the matter in its proper legal pigeon hole and call it by its 
proper legal name. These other terms are, in my view, loose and inaccurate and 
tend to confuse, when applied to cases of the present mature. A man who has a 
vested interest and in whom the legal title lies docs not, and cannot, lose that title 
by mere laches or mere standing by or even by saring that he has abandoned his 
right, unless there is something more, namely inducing another party by his. words : 
or conduct to believe the truth of that statement ard to act upon it to his detriment, 


- that is to say, unless there is an estoppel, pure and imple. It is only in such a case 


that the right can be lost by what is loosely called abandonment or waiver, but 
even then, it is not the abandonment or waiver a: suck which deprives him of his 
title but the estoppel which prevents him from éssertng that his interest in the 
shares has not been legally extinguished, that is t say, which prevents him from 
asserting that the legal forms which in law bring about the extinguishment of his 
interest and pass the title which resides in him to arother, were not duly observed. | 

Fazl Ali, J. and I endeavoured to explain this in Daiyan Singh v. Jugal Kishore?- 
What happens is this. The person estopped is nct allowed to deny the: existence : 
of facts, namely the actings of the parties and so orth which would in law bring 
about the change in legal status, namely, the extinguishment of his own title and 
the transfer of it to another, for estoppel is no, mors than a rule of evidence which 
prevents a man from challenging the existence ‘or non-existence of a fact. Once 
the facts are ascertained, or by a fiction of law are Jeemed to exist, then it is those 


: facts which bring about the alteration in legal status ; it is not the estoppel as such : 


nor is it the abandonment or waiver fer se. I prefer taerefore to adhere to what 
I conceive is the proper legal nomenclature. As I understand it, estoppel was the 
basis of the decision in Clarke & Chapman v. Hart), See Lord Wensleydale’s judg- 
ment at page 1458 and the Lord Chancellor'ssa: page 14533; so also.in Garden , 
Gully United Quartz Mining Company v. Hugh McLi:ter?. A ih 
. ^ That there is no sufficient ground for estoppzl in this case is shown by the 
facts n out in thé judgment of my learned brothers I agree that the appeal.must 
succeed. i 
Agent for' Appellant : S. Subramanian. 
Agent for Respondent : M. S. K. Aiyengar.. 
G.R./K.S. eo —— 
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[THE SUPREME COURT OF INDIA.) CE : 
AUN a _ [Criminal Appellate Jurisdiction] ^—^ 0 73 77 
"PRESENT :—MEHRCHAND MAHAJAN, S. R. Das AND N. H. Bracwarr,.JJ. 
Ajmer Singh © A EE. "o Appéllant® v 
The State of Punjab 2 ae qno e "m s.s. Respondent. > - 
sa Criminal Procedure Code (V of 1898), section 417— Appeal against order of acquittal—Power of High Court 
to review the evidence—Presumption of innocence of accused—Scope and effect—Section 342, Criminal Procedure 
Code (V of 1898)—Duty to examine accused in accordance with—DProper form of examining. .. , i 
wy After an order of acquittal has been made the presumption of innocence is further reinforced. by 
that order, and that being so, the trial Court's. decision acquitting the accused can be reversed not 
ón'the ground that thé accused had failed to éxplain the circumstances appearing against hina.but 
"only for very substantial and compelling reasons. : wieder re ues 


‘ 


' Thé appellate Court cannot reverse the acquittal by holding that “ when a strong prima facie 
case is made out against an accused person it is his duty to explain the circumstances appearing in 
evidence against him and he cannot take shelter behind the presumption of innocence and cannot 
'state*that, the law entitles him to keep his lips sealed.” oos ` E 


But inan appeal under section’ 4r7 of the Code of Criminal Procedure the High Court has full 
“power ‘to review the evidence upon which the order of acquittal was founded and come to:its own 
conclusion. $37 AE Tm i | us 
4 When the Sessions -Judge is required by section 942 of the Code of Criminal Procedure to make 
the examination of the accused, his duty is not discharged by merely readirg over the questions er d 
answers to the accused put in the committing magistrate's Court and Ey asking bim whether he has 
‘to say “ariything about them. It ‘is not sufficient compliance with the section to generally ask the 
-accused that having regard to the prosecution evidence what he has to say about it.: The acct sed 
must be questioned separately about each material circumstance which is intended to be used agairst 
him.. The. whole object of the section is to afford the accused a fair and proper opportunity. of 


‘explaining circumstances which appear.against him and that the questions must be couched in a form. 


which an ignorant or illiterate person will be able to appreciate and understand. 


7U Where, however, the defective procedure in not complying with section 342 has not occasioned 
any prejudice to the accused, the trial'is not vitiated. AS ; MN 


eus f J oad AOS BEA 

, On appeal by Special Leave from the' Judgment and Order, dated’ the -14th 
September, 1951, of the High Court of Judicature for the State:of Punjab at, Simla 
(Bhandari and Soni, JJ.) in Criminal Appeal No. 351 of 1950, arising out of Judgment 


.and Order, :dated the 13th May, 1950, of the Court of the. Sessions Judge, . 


l , Ferozepore, in Trial No. 28 of 1950 and Case No..5 of 1950. 
- s P. S. Safer, Advocate, for Appellant. 
.' Gopal Singh, Advocate, for Respondent. ` 
^ /The Judgment of the Court was delivered by no 
cn Mahajan, 7. —Ajmer Singh, a young man of about 22 years of age, was tried’ for 
the murder of Bagher Singh, his first cousin, and was acquitted by the- Sessions 
-Judge of Ferozepore -by his judgment dated .13th May, 1950. ' On Appeal by-the 
-State Government, the arder of. acquittal was set aside by the High Court and the 
: appellant was convicted under. section 304, Indian Penal Code, and sentenced to 
ten. years” rigorous imprisonment. This is an appeal by special leave against-that 


E 


Pt 


+ 


decision. 4 


“One Nikka Singh had three sons, Bhagwan Singh, Lal Singh and. Sunder . 


Singh. Bhagwan Singh died issyeless some years ago and disputes arose between 


Lal Singh and his brother Sander Singh in regard to the division of the property of _ 


. Bhagwan Singh.  Sunder Singh was in possession of some of his landed properties 
and Lal Singh obtained a number of decrees dgainst him but Sunder Singh declined 
to réstore possession of the properties to his brother Lal Singh. In view of this 
litigation .the relations between Lal Singh and Sunder Singh were considerably 
strained and it is said that'for some.time they were-not even.on speaking terms. Lal 
Singh is married to Mst. Dhan Kaur and from her he had two sons. : One of them. 


* Crl, Appeal Ng, 67 of 1932. IS 25 s toth December, 1952. 
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_Bagher Singh was murdered and the other Arjan &ngh, is P.W. 5... Accused Ajmer, 
Singh is the son of Sunder Singh and Banta Singh ss his real brother. Ajmer Singh 
is married to Jagir Kaur and Banta Singh to Kactar Saur. It is alleged by the 
prosecution that on the evening of the 27th January, 1948, Jagir Kaur complained 
to her father-in-law that her husband had pawned her car-rings in order to pay off 
his gambling debts. On the morning of the'28th Banta Singh inquired from Ajmer 
Singh about this matter and he replied that he Fad pawned the ear-rings to one. 
Bantà Singh Mazhbi. Soon after this Ajmer Sirgh, 3anta Singh arid one Teja 
Singh went to Banta Singh Mazhbi and asked him to -eturn the ear-rings but the 
latterereplied that no ornaments had beer: pawnzd werh him and added that he 
would give a sum of Rs. 30 to them if Ajmer Singh took an oath that the ornaments 
had in fact been left with him. ‘It is said that Lal Singh, was also present when this, 
conversation took place'and took up cudgels on beaalf o? Banta Singh Mazhbi and 
this led to an exchange of hot words b tween La. Singh and the party of Sunder 
Singh's two sons and their companion Teja Singh. The parties, however, dispersed 
after exchanging hot words but without coming to blo.zs. _ , , i 


At about sunset the same date Lal Singh and nis brother Sunder Singh started 
abusing each other from their respective houses which open out into a common: 
courtyard. This wordy warfare between the two b-othecs attracted the attention of 
Arjan Singh, Bagher Singh and one Ujagar Singh Mazhzi who on hearing the noise 
came to the house of Lal Singh. Lal Singh fincing himself supported by three, 
others threw out a challenge to Sunder Singh and teld him to com: out in the open. 
It is said that Sunder Singh, his two sons Banta Singh end Ajmer Singh, and Teja 
Singh, a cousin of theits, accepted the challenge ani rushed out of the house. Teja 
Singh and Banta Singh were armed with soears and they made an attack on Lal 
Singh and Dhan, Kaur and inflicted on their persoas a 3umber of injuries. Ajmer 
Singh, it is said, was armed with.a spear and he p'ungez his weapon into the chest 
of Bagher Singh who collapsed and died almost in&ant:neouslv. Arian Singh soon 
‘after reported this incident at the police station after trzvelling a distance of about . 
seven miles at 11-45 P.M. He gave to the police substantially the same version as 
has now been deposed to by him in the witness-box. In this report it was stated by: 
Arjan Singh that it was Ajmer Singh who dealt Bagner Singh a barchha blow on his 
chest and that Bagher Singh fell down at this blow. The police arrested Sunder. 
Singh, Teja Singh and Banta Singh but the appellent cculd not be found. 


Sunder Singh, Teja Singh and Banta Singh were prosecuted under section 
302/94. ‘but were convicted: under section 324, Indian Penal Code. Banta Singh 
and Teja Singh were sentenced to two years” rigorcus imprisonment each and Sun- 
der Singh to six months’ rigorous imprisonment.‘ On appeal, Sund r Singh was 
acquitted and the sentences imposed on Banta Singh and Teja Singh were reduced. 
A lenient view of the affair seems to have been taken because the fight between these 
near collaterals took place suddenly and ended p-ompzly. Bagher Singh died as, 
a result of one blow and injuries on the person of —al &ngh and Dhan Kaur were 
not very serious. Ajmer Singh was apprehended on 4th December, 1948, and as 
above stated, was tried by the learned Sessions Jucge of Ferozepore and acquitted, 


but was convicted by-the High Court on appeal by the State Government. 


:Lal Singh, P.W. 3, father of the deceased, Dhzn Kaur, his mother, and Arjan 
Singh, his real brother, have given direct evidence about the occurrence. Ujagar 
Singh Mazhbi whose name is mentioned in the first information report was tendered 
for cross-examination but no question was put to hin abcut the actual fight, and thé’ 
manner in which it took place or the part that was raken in it by the accused. One 
Bishandas, whose shop adjoins the shop of Banta Singh M izhbi, was tendered for 
cross-examination as P.W. 7. He deposed that Barta Singh Mazhbi and Lal Singh. 
were the only persons when the quarrel about ear-rings took place near his shop. 

“In re-examination he stated that Banta Singh, brother of the accused, and Teja, 
Singh had, come, on one side and Lal Singh on the other ‘when the quarrel about, 
the ear-rings took place. No direct question was askei to the witness about the 
presence of Ajmer Singh on that occasion. The learned Sessions Judge considered 


ES 


tdt is. difficult to place reliance an the prosecution story in regard to Ajmer Singh.” 
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him a | wholly independent witness and accepted, his evidence about the incident that 
took place at Banta Singh Mazhbi’s shop on the morning of the 28th. He held that 
Ajmer Singh was not.present.at Banta Singh Mazhhi's shop and that Lal Singh and , 
Arjan Singh had falsely implicated him in the quarrel over the ear-rings,. ‘and that 
if. the witnesses could falsely involve him in regard to one part of the. occurrence, 

_the possibility of his being ‘implicated for the murder of Bagher Singh merely.as a 
matter of vindictiveness could not. be outruled. ` After examining the evidence’ of 
the three eye-witnesses in detail, the learned Sessions Judge reached the conclusion 
that they had suppressed the’ facts in order to` absolve themselves: of all liabili for 
_ the happenings of the 28th, and had uttered untruths and that no confidence vould 
` be reposed in their statements about the part that they had ‘assigned to Ajmer Singh. 
In the concluding part of the judgment he observed that 


' the parties were at loggerheads on several issues andéin the absence of" independent evidence 
The High Court on appeal minutely -reviewed the evidence of , these three eye- 
witnesses and considered. that the variations in the statements f. witnesses made 
at the two trials ' and which had weighed on the ‘mind of the Sessions Judge were 
of ‘a minor and trifling character and ‘were quite natural.as the statements at 
this trial -had been made 27 months after the occurrence and that the narration-of. 

, events by Arjan Singh was substantially the same as had been given by him at the 
‘éarlier trial and in the first information report. As regards Lal Siagh, who had. 
.resiled frm his earlier statemént and had denied that he was armed,with’ a- 
phaura or that Arjan Singh was armed with a lathi, it'was said that, this omission. 
‘on his part was due to mere lapse’ of ` memory. and forgetfulness 1 ‘rather, than to: 
a. deliberate design to improve upon the prosecution story. - 


„It was argued by Mr. Pritam Singh Safeer thatin this case there were no coni- . 
pelling reasons for sétting aside the order. of acquittal and that due proper: weight 
. had not been given by the High Court to the opinion of the trial judge as regards the’ - 
credibility of witnesses'seen and examined by him. The learned counsel: submitted: 
that. the High Court was in error in'the-view- that ' A Mower e s 


“when a strong prima facie case is made out against an accused person it is: ; his duty to explain 
’ the ‘circumstances appearing in evidence against him and he cannot take shelter ‘behind the. pre- 


sumption of innocence and carmot state’ that. the. law entitles-him to keep his lips.sealed.” $+. 


. We think this criticism, is well-founded. After an ‘order of acquittal has been made 
' the presumption of innocence is further reinforced. by that order, and that being so, 
tbe trial Court's decision can be reversed not on the ground that the accused had failed 
to explain the cir cumstances appearing against him but only for very substantial and 
someting: reasons. 


' As:the Courts below sarene eran opinions ‘on ‘the’ credibility of. the 
; prosecution witriesses, we had to read the evidence adduced in the case with great 


' care and.dfter doing so, we are on the whole inclined to agree with the view expres- 
. sed by thé High Court. It is difficult to‘believe that without there being any truth : 


in the fact that the appellant struck .Bagher Sing with a barchha, Arjan. Singh select- 


., ed the appellant and ascribed to him that part soon after the occurrence: "There are 


no material discreparicies in the statements made by Arjan Singh-on different occa- 
sions and‘in our view, the reasons ‘given by the, learned Sessions J udge 1 for rejecting . 
his testimony are not convincing. We agree. with the High Court that there are no- 
.. sufficient reasoris ‘for distrusting ‘his. evidence. The number of ‘persons’ who „took 

part in the quairel was not more than seven or'eight and the blows inflicted were: 


. few, and in these circumstances. Arjan Singh could have made ng mistake as to the- 


identity | of the person who struck. Bagher Singh, fatally. . This part of his statement. 
is corroborated by the evidence of Lal Singh and Dhan Kaur. No cross-examination. 
was directed against this part« of their statements. It seems that the learned Sessions , 
Judge took too exaggerated a View: of the minor discrepancies in these. statements 
and read them with a rather hypercritical mind. Bishandas, whose statement cone, 
_ siderably impressed him, was only teridered for crass-examinatign and. never made 
E full statement alfout the Panitia ‘of the 28th morning. ' “The statement made 


e ` p - ` 
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by him is somewhat cryptic and from thisit cannot be definitely concluded that Ajmer 
Singh was not present on the morning of the 28th at the shop of Banta Singh Mazhbi. 
The learned Sessions Judge was not right in rejecting the whole of the prosecution 
evidence as unreliable merely on the basis of this cryptic statement. Ujagar Singh, 
the: other so-called independent witness, was tendered for cross-examination but 
the defence did not ask him a single question about the happenings of the 28th. 
The argument therefore that the prosecution withheld, from court independent 
witnesses who had witnessed the occurrence is without any substance. . The 
learned Sessions’ Judge was apparently labouring under some misapprehension 
whet! he said that the prosecution had withheld from the court independent witnesses 
of the occurrence. Apart from Ujagar Singh Mazhbi, no one else appears to have 
been present when the attack was made on Bagher Singh, Lal Singh and Mst. Dhan 
Kur by.the party of the accused. All that appears in evidence is that after the 
fight was over a number of persons arrived on thescene but as they did not witness . 
the attack on Bagher Singh they could give no evidence on this point and their. 
non-production as witnesses cannot have any consequence on the case. It is signi- 
ficant that the defence also led no.evidence to prove that the fight took place in a 
manner different from the one'described by the prosecution witnesses, or that Ajmer 
Singh was not present on the occasion. In an appeal under section 417 of the Code 
of Criminal Procedure the High Court had full power to review the evidence upon 
which the order of acquittal was founded and we are satisfied that it did not in any 
way exercise it wrongly. The injuries on the pe-son of Kartar Kaur and Sunder’ 
Singh were not proved to have been inflicted at th» time of the occurrence and were 
of no consequence. The prosecution was under no obligation to explain how they 
came about. : i 


It was next argued that the trial held by the 3essions Judge was vitiated as the 
examination of the appellant was not in accordance with che provisions of section 342, 
Criminal Procedure Code. "There is considerable force in the point that the exami- 
nation of the appellant by the Sessions Judge wa: defective. All that.the Sessions 
Judge did was, that he read out the examination of the accused in the committal 
court to him and then recorded the following questions and answers— rh 

: e Q: Did you make before the Committing Magistra e the statement that has just now been 
read out to you? 5 Ex A m 
A: Ye. ` : . f 
Q: Now that you have heard the entire evidence against yourself and the charge has been, 
explained to you, do you wish to say anything else ? ] . . 
,A: I am innocent. - : i a 
"GO: Do you wish to produce any evidence in defence ? a . 
e <A: No.” ? i 


In the committal court the questions put to the accused and his answers were these:— _ 


: “0: Did you pawn the ear-rings of your wife with Bznta Mzzhbi and squander the proceeds 
on or about 28th January, 1948 ? , 


A: No. È . $ 


Q: Did Lal Singh interfere ‘when you were demanding the ear-rings from said Banta Singh 
on'28th January, 1948, at Nathuwala and remark that the sweeper, i.e., Banta was speaking truth 
when he denied the transaction ? E ` 


A: No. , D E ` - 


Q: Did you on 28th January, 1948, at Nathuwala alorg with your father Sunder Singh, Banta 
Singh, and Teja Singh, you Banta Singh and Teja Singh befng armed with spears, attack Lal Singh; 
his son Bagher Singh and Dhan Kaur at their house and in furtherance of the common intention of ` 
you all, Banta and Teja caused simple injuries to Lal Singh with spears and you caused fatal injuries ` 
with a spear to Bagher Singh deccased ? ` i 
‘A: No. : 


: Why this case against you? 


Due to enmity. 


>or or 


: Anything else to say? 
No.” * 


qu 
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The Sessions Judge did not even take care to ask the accused. the routine question 
whether the statement made by him in the committal court was correct. As if hard 
. pressed for time, he simply asked him whether he had made that statement read out 
to him in the committal court, and was satisfied with an answer in the affirmative. 
The second question asked is of a general character and does not satisfy the require- 
ments of section 342, Criminal Procedure Code.’ We are of the opinion that when . 
the Sessions Judge is required by that section to make the examination of the 
accused, his duty is not discharged by merely reading over the questions and answers 
to the accused put in the committing magistrate’ s court and by asking him whether 
he has to say anything about them, It is not'sufficient compliance with the section 
to generally ask the accused that having heard the prosecution evidence what he 
has to say about it. The accused must bé questioned separately about each material. 
circumstance which is intended to be used against him. It was pointed out by tpis 
Court in Tara Singh v. The State! that the whole object of the section is to afford 
` the accused a fair and proper opportunity. of explaining circumstances which appéar 
against him and that the questions must be fair and must be couched in a form 

which an ignorant or illiterate person will be able to appreciate and understand. 

In this particular case at one stage of the argument we were inclined to order 
a retrial of the accused in view'of the ‘defective examination of the accused by the 
Sessions Judge but on further-thought we have reached the conclusion that the High 
Court was right in the view that the defective procedure followed by the Sessions 
Judge in this respect has nat occasioned any prejudicz to the accused. The facts of 
the case are free from any complication arid the point in issue was a simple one and 
it cannot be said that the perfunctory examination of the appellant did any damage. 
The only poirit appearing in the evidence against the accused was that he gave a- 
barchha blow to Bagher Singh. "The witnesses had stated that fact in his face and 
had been cross-examined on the point by his counsel. He was fully apprised of the 
part ascribed to him in the quarrel.. His answer to this specific question in the com- ` 
mittal court was that he was innocent and ‘that he was being implicated owing to 
enmity. He stuck to that reply in the court of session after fully understanding what 
he.was asked. It is well settled that every error-or omission not in compliance with 
the provisions of section 342 does not necessarily vitiate a trial. Errors of this type 
fall within the category of curable irregularities, and as held in Tara Singh's case, 
the question whether the trial is vitiated, in each case depends upon the degree 
of the error and upon whether prejudice has been az is likely to have been caused 
to the accused, We are of the opinion that the disregard of the provisions of section 
342 in this case is not so gross as would justify our quashing the conviction and ordering 
a retria], 


The result is that we uphold the Jig of the High Court and dismiss the 
appeal, f 
Agent for Appellant : R. S. Gheba. 

Agent for Respondent : G. H. Rajadhyaksha. . 
G.R./K.S. i Appeal dismissed. 
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[THE SUPREME COURT OF INDIA] 
(Civil Appellate J urisdiction.) ` —— 


PRESENT :~-MEHRCHAND MAHAJAN, S. Ri Das, Vivian Bose. AND N. H. 
Bnacwam,J]. ALL MEL y He gs | re 
The Anglo-French Textile Company, Ltd. by Agents, as EE 
e Messrs. Best & Company, Ltd., Madras - PW a Appellant* . 
The*Commissioner of Income-tàx, Madras  , "Respondent." 


` Income-tax Act (XI of 1922), section 42 (3)—-Scope—Spinninz and weaving mills in French India—Purchase 
through agent in British India of raw cotton for use in the mills—If operation,in connection with a business-— 
Profits attributable to such purchases in India—Liability to assessm-nt to ax. — ' 


Even purchase of raw materials could be an operatior in cannection with a business and if it 
was carried on in British India it might make the profits attGbutakle to such operation taxable under 
séction 42 ‘of the Indian Income-tax Act. The contention taat it is the act of sale alone from which: 
the profits accrue or arise is unsustainable, i 


`. Commissioner of Incoie-tax, Bombay v. Ahmedbai Umarbai & Co., 1950 S.C.R. 335: 1950 S.C.J. 
374 (S.C.); followed. . . 


è ' n " I 

Though a few isolated acts of purchase of raw materialsan British India may not be ‘ operations’ 
within the meaning of that expression in section 42 (3) of the Ind:an Incomie-tax Act where the raw 
materials are purchased systematically and habitually throcgh an established agency havirg special 
* skill and competency in selecting the goods to be purchased and fixing the time and place of purchase 
such activity is wellewithin the import of the term * operation" as used in section 42 (3) of the Act. 
“It is-not in the nature of an isolated transaction of purchase of raw materials and a porticn of the 

profits can be attributed to such purchases. i . LAS ; k 
Where there is a continuity of business relationship ketween the person in British India who 
helps,to make the profits (a regular agency purchasing raw cotton) and the person cutside British 
India (the assessee a spinning and weaving mill) who receives or realises the profits such relaticn:l ip 
does constitute a business connection and attracts the application cf section 42 of the Indian Inccme- 

tax Act. : i . : 


Accordingly the profits attributable to the purchase of -aw materials in British India are assess- 
able to Indian income-tax. ] : : : 
__ On appeal from the Judgment and Order daed the 18th January, 1950, of the 
High Court of Judicature at Madras (Satyanareyana Rao and Viswanatha Sastri, 
J.I-)! in Case Referred No. 27 of 1947. i 


. | 0. T. G. Nambiar, Senior Advocate (S. JV. Mukheijee,. Advocate, with him) 


ES 


> t 


' for Appellant. 


‘ M. C. Setalvad, Attorney-General for India and C. K. Daphtary, Solicitor-Genera 
for India (G. N. Joshi and P. A. Mehta, Advocates, with them) for Respondent. ° 


The Judgment of the Gourt was delivered by 


Mahajan, J.— This is an appeal from the judgment of the High Court of Judi- 
cature at Madras, dated 18th January, 1950, delivered on a reference by the Income- 
tax Appellate Tribunal under section 66 (1) of the Indian Income-tax Act, whereby 
the High Court answered the two questions r.ferrd in the affirmative. l 


The appellantisa public limited company incorporated in the. United Kingdom 
and owns a spinning and weaving mill located at Pondicherry in French India. 
The year of account of the appellant is the calendar year. In the year 1939 no 
sales of yarn or cloth manufactured by the compeny were effected in British India, 

' though in the previous year such sales were effeced. All the purchases of cotton 
required for the mills were made in British India br Messrs. Best.& Co., Ltd. Under 
an agreement between the appellant'and Messrs. Best & Co., Ltd., Madras, dated 
11th July, 1939, Messrs. Best & Co., Ltd., were con:tituted the agents of the appellant 
for the purposes of its business in ‘India: Messrs. Best 6 Co., Ltd., have under, 
the terms of the agreement full powers in connection with the business of the appel- 
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lant in the matter of purchasing stock, signing bills and other negotiable instru- 
ments ahd receipts and settling, compounding or compromising any claim by or 
. against the appellant. The. agents are empowered to borrow money on behalf 
‘of thé appellant and to make advances. They are also expected to secure the 
best commissions, brokerages, rebates, discounts and other allowances in respect 
of and in connection with, the business of the appellant. They are enjoined to 
keep proper accounts of the appellant and to pay over to the appellant the sum 
standing to its credit. 'They are remunerated by a salary of Rs. 6,500 per mohth 
, and a percentage commission on the.profits made., During the relevant year al 
the purchases of cotton required fór the mill at Pondicherry were niade by the agents 
"in British India and no purchases were made through any other agency. The 
' "Agents exercised their judgment and skill and purchased such qualities and quanti- 
|. ties. of cotton and at such prices as they in their experience considered most advan- 
. tageous in the interests of the company. . k 


Prior to 1939-40 the appellant was assessed to income-tax in British India 

on the profits computed on a turnover. basis earned by the sales in British India, 
‘of the goods manufactured by the appellant. In the course of the assessment year 

. 1939-40 the ‘appellant stated that it'discontinued its business in British India 
with effect from 1st April, 1939, and claimed relief under section 25 (3) which was 

' «granted. In the course of his further enquiries the. Income-tax Officer found that 
though the appellant was not selling its goods in British India and earning a profit . 

_ "thereby, it continued to have an active business cormection in British India having ' 

"regard to the way in which the business of purchasing goods and materials for the’ 
mills was carried on. Thereupon the Income-tax Officer held that such purchases 
_of cotton in British India constituted a, business connection in British India and that 
.the profits attributable to the purchases were liable to tax under sections 42 (1) 
-and 42 (3) of the Act. The net income of the company was computed to be Rs. 

2,81,176 and ten per, cent. of this sum was apportianed under section 42 (3) of the 
Act as being the profits and gains reasonably attributable to that part of the busi- 
ness operations which were. carried out in British India. The appellant appealed 
against the said order of the, Income-tax Officer to the Appellate Assistant Gom- 

missioner, who confirmed, the order of the Income-tax Officer. A further, appeal 
' by the appellant to the Tribunal was unsuccessful. ' E 


At the instance of the appellant, the Tribuna! stated a case and referred the 
following questions for the decision of the High Cour: under section 66 (1) of the 
Act i—. - Bi r n 4 . 

“14: Whether, in the circumstances of this case the assessce-company had any business con- 
nection in British India within the meaning of sections 42 (1) and 42 (3) of the Income-tax Act ? 

2. Whether any profits. could reasonably be attributed to the purchase of.entire cotton made 
iri British India by the secretaries and agents of the assessee-company within the meaning of sections 
42 (1) and 42 (3) of the Incame-tax Act?” i NE . 
The High Court answered both. these questions in the affirmative and, in our 
opinion, rightly. . . EE . tos E. < 
. The learned counsel for the appellant reiterated before us the arguments 
that he had addressed, in the High Court and contended that on the facts of this 
case there was no scope for the finding that any profits or gains accrued to the 
assessee directly or indirectly through or from any business connection in India. 

“It was.argued that a mere purchase of raw materials or goods in British India 
does not result in the accrual or arising of profits and that the profits on the sale 
of goods arise and accrue only at the, place where the sales are effected and that ` 
in the present case, there being no sales effected in British India in the year of 

| account 1939, no profits accrued or arose to the: company in British India nor 

could any profits be deemed to have accrued or. arisen in British India. In sup- 

port of his proposition the learned counsel placed reliance on a number of cases, 

+ inter alia, on Board of Revenue v. Madras Export Co.1, Jiwan Das v. Commissioner of 
t, (1922) 44 ML, J.290 : LL.R. 46 Mad. 360, 6 | 


(c 


. $ . 
^ ^ 4 
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Income-tax, Lahore, Rahim: v. Commissioner ‘of Inconz-tax*, „Commissioner of Income-tax, 
Bombay v. Western India Life Insurance Company®, Commizsioner of Income-tax v. Littles, 
Oriental Balm, Ltd*. Most of these decisions were given under the Act of 1922; 
before the insertion of section 42 (3) in the Act of 1922 by the amending Act of 1939: 


As against the cases relied upon by the leatned counsel for the appellant, 
several authorit'es have been cited to us whick havz proceeded on the footing 
that even purchase of raw materials could be an. operation in connection with a 
business and if it was carried on in British Indie it might make the profits attri- 
butable to such operation taxable under section 12 of the Indian Income-tax Act. 
The case Rogers Pyatt Shellac Co. v. Secretary cf Staie for India* is one of the 
leading decisions on this point. This case was decided under section 33 of the Indian: 
Incorne-tax Act, 1918, and the judgment shows that the principle followed in the 
case was similar to that which: was subsequently embodied in section 42 (3) of the 
Income-tax Act, 1922. The question referred to the H.zh Court in that case was in 


these terms :— T ES 


“Is this company which purchased shellac and mica in Incia for sale'in the open market in 
America liable to be assessed to income-tax and super-tax under either Income-tax Act VII of 1918 
or Act XI of 1922 and the Super-tax Act VIII of 1917.” : 
And it was answered in the affirmative. The same lime of reasoning was adopted 
by the Rangoon High Court in Commissioner of Excome-tax, Burma v. Steel Brothers 
Co.®. Among recent cases on this point which were decided under section 42 of the 
Income-tax ‘Act, 1922, can be mentioned the case cf Motor Union Insurance Co., 
Lid. v. Commissioner of Income-tax, Bombay? and taat Œ Webb Sons €? Co. v. Com- 
missioner of Income-tax, East Punjab®. In the last case, the assessee company which 
was incorporated in. the United States of America vas carrying on in -America 
the business of manufacturing carpets. Its only busiress in British India was the 
purchase through its agent in British India, of wool as raw material for use in the 

.manufacture of carpets. It was held that the purchzse was am operation within 
the meaning of section. 42 (3) and the profits from. suck purchases could be deemed 
to arise in British India and it was-consequentl7 assessable under section 42 (3) 
of the Indian Income-tax Act. The questions referred to the High Court in this 
case and relevant to this énquiry were these :— - ' A 


t 


(i) Is mere purchase of raw material an operation-within the meaning of section 42 (3) of 
the Act? ' . 


(ii) Can any profit arise out of mere purchase of rav material ? ” ; 3 
While answering these questions in the affirmative it was said :— 


“It is clear that the purchase of raw material by a firm of mz nufacturers is one of the processes 
or operations which contributes to an appréciable degree tc thé ultimate profit which is realized on 
the sale of manufactured articles," . 

There is thus no uniformity of judicial ópinion oa the question that the mere act 
` of purchase produces no profit. PR ; E 
In our judgment, the contention of the lea-ned counsel for the appellant, 
—and on which his whole argument is founded, that it.is the act of sale alone 
from ‘which the profits accrue or arise can no lorger be sustained and has’ to .be 
repelled in view of the decision of this Court in Commissioner of Income-tax, Bombay 
v. Ahmedbhai Umarbhai '&? Co.® That was'a cese tkat arose under the Excess. 
Profits Tax Act XV of 1940. A firm which was resident in British India" 
and carried on the business of manufacturing and selling groundnut oil, and owned 
some oil mills within British India also owned a mill ir. Raichur in the Hyderabad 
State where oil was manufactured. The oil manufactured in Raichur was sold 
partly within the State of Hyderabad and partly in Bombay. It was held by 


woe 








1. (1929) LL.R. 10 Lah. 657. 
2. ALR. 1949 Orissa 60. 

3. A.LR. 1946 Bom. 185. ^ 

4. (1950) 2 M.L.J. 777: 18 LT.R. 849. 
5. (1924) LLR. 52 Cal. 1. 


6. (1325) LL.R. 3 Rang. 614 (F.B.). 

7. ALR. :945 Bom. 285. . . i 

8. ee FJ. I.T.R.093. 
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984 | THE MADRAS LAW JOURNAL REPORTS. - E y (1953 i 


this Court that the profits of that part of the business, viz., the manufacture of 
oil at the mill in Raichur accrued or'arose in Raichur even though the mariufac- ` 
tured oil was sold, in Bombay.and-the price, was.received there, and accordingly, 
that part of the profits derived from sales in Bombay which ‘was auributable to 
the manufacture of the. oil in-Raichur was-exempt from excess profits tax under 
the proviso to section 5 of the Act: Reference in this case was made to the decision 
of the House of Lords.in In re-Commissionzs of Taxation v. Kirk}, wherein-it 
was held that where income -was in part'derivéd from the extraction of ore «rom 
the soil of New South Wales.Colony, and from the conversion in the latter colony 
.Of'the crude or into:a merchantable product, this incame was asscssable under the 
New'South Wales Land and-Income-Tax “Assessment Act of 1895, section 15, sub- 
sections '3 and 4; notwithstanding that the finished products were sold exclusively 
outside the Colony. Lord Davéy Whilé;delivering the judgment of ‘the’ Privy 
Council observed. as follows :— '. : 7. (L7 à POROU AR : 

* [t appears to their Lordships that there are four processes irf the earning or prodüction of this 
income—(1) the extraction of the ore from the soil ; (2) the canversion of the crude ore into a mer- 
chantable product, which is'a' manufacturing process; (3) the sale of the merchantable product ; 
(4) the receipt of the,moneys arising from the sale. All these processes are necessary stages which 
terminate in money, and the income is the money resulting less the expenses attendant on all the stages. 
The first process seems to their Lordships , clearly, within sub-section 3, and the second or manufactur- 
ing process, if not within the meaning.of ‘trade? in sub-section 1, is certainly included in the words 
* any. other source whatever * in sub-section 4. 3 : EY 


So far as relates.to thesé two. prócessés, therefore, their Lordships think that the income was 
' earned"and ‘arising and accruing in-New South Wales.” a eu a z 


On a parity of reasoning it cari well'be said in this case that the profits accrue or 
arise’ to, the appellant from three business processes or operations, thosé bein; (1), 
the purchase of cotton in British India; (2) its conversion by the process of 
manufacture in Pondicherry into yarn or cloth ; and (3). the sale:of the merchant- 
able product, and those have to be apportioned between these three. operatioris. 
The same line of reasoning was adopted by the Madras High Court in Bangalore 
Woollén, Cotton & Silk Mills Co., Ltd. v. Commissioner of Income-tax,  Madras?. There 
it was held that the purchase of raw materials by the managing. agents in British 
India: would be-an operation within ‘the meaning of section 42, (3) and it was 
reasonable to attribute a portion of the profits to such purchases in British India. | 


After a careful consideration of the decided cases on the subject and in view 
of the insertion of section 42 (3) in the' Act of 1922 by the amending Act of 1939, . 
' we have reached the conclusion that in the present state of the law there ‘is hardly 
any scope for maintaining the view contended for by the learned counsel for the 
appellant. and we therefore . agree with the High Court in repelling it. While 
maintaining the view. taken by the: High Court in this case we wish to point out 
that it is not every "business activity of a manufacturer that comes within the- 
expression ‘ operation °. to,which the provisions of section 42 (3) are attracted: 
These provisions have no application unless according to the known and accepted 
business notions and usages the particular activity is regarded as a well-defined 
business operation.» . Activities which: are not’ well defined or are of-a casual 
or isolated character’ would’ not ordinarily fall within the ambit of this rule. 
Distribution of profits on different business operations or activities ought only to bé 
made for sufficient and. cogént reasons and the observations made here are limited 
< to:the-facts and circumstances of this case. In a case' where all that may be 
known is ‘that a'few transactions of purchase of raw materials have taken place 
in British India, it could; not.-ordinarilv'be said that the isolated acts were in their 
nature “ operations "^ within the: meáning of that expression. In this" case ‘the 
raw materials were purchased systematically and habitually through an established 
agency' having special skill and competency in séleczing the goods to be purchased 
and fixing the time - and place of-purchase. Such activity appears to us to be 
well within the import of the term:*' operation ” as used in section 42 (3) of the Act. 
Jt is not in the nature of an-isolated transaction of purchase of raw materials. ' 


i Y 


The first contentior? of the ássessee is therefore negatived. 








1. (1900) A.C, 588. 2. (1959) 18 LT.R. 424. 
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The learned counsel argued in a rather hal=hearted mannér that there was 
no business connection of the assessee in British’ India. This contention “does 
not rcquire serious consideration; An isolated transaction between a non-resident 
and a resident in British India without any, course of dealings such as might fairly 
` be described as a business connection does not attract the application of section: 42; 
Ru when there is a continuity of business relationship between the person in British 
India who helps to make the profits and the ‘person outside British India who receives 
or reglizes the profits,.such relationship does constitute a business connection, In 
this case there was a regular ageny established in British India for thé purchase of 
the entire raw materisls required for. the, manufacture abroad and the agent was 
chosen by reason of his skill, reputation and experience in the line of trade. The 
terms of-the agency stated in the earlier part of -his judgment fully establish that 
Messrs. Best & Co., Ltd., were carrying on some-hing almost akin to the business 
of a managing agency in India of the foreign company and the latter certaialy had a 
connection with this agency. We therefore negatve this contention of the learned 
counsel as' well. . es x : fo, NA erue 


For the reasons given above wè- uphold the view taken by the ‘High’ Court 
and dismiss the appeal with costs. > ^. - "ES a MM o» 

Agent for Appellant : P. K. Mukherji. 5 

Agent for Respondent : G. H. Rajadhyaksha. ` 

G.R./K.S. 





| Appeal dismissed. 
[THE SUPREME COURT DF INDIA] 

(Civil Appellate Jurisdiction.) i 
' PrESENT,—MEHRCHAND MAHAJAN, S. R. Das, VIVIAN Bose: AND N. H. 
Briacwarr, JJ. n = UI 
The Anglo-French Textile Company, Ltd., by Agents, M/s. Best . 

and Company, Ltd., Madras Ke -» Appellant* 

-U : : 

The Commissioner of Income-tax, Madras : .. Respondent. - 


- 


Income-tax Act (XI of 1922), section 25 (1) and 2)—Scope—Nil return and assessment accórdingly— - 


Assessee if entitled to have “ loss” determined and recorded. 


- There is no provision in the Income-tax Act which ent£les the assesseé to have a loss recorded 
or computed unless something is to be done with the loss. . “Thus, under section 24 (1)'a loss can be 
set off against an income, profit or gain and under sub-sectior- (2) tke balance of a loss can be carried 
forward to a following year on the conditions set out there. HS i 

Where no return was filed at any ‘stage of the case disclesing ary income, profits or gains at all, 
and in the course of, proceedings later taken under section 34 of the Income-tax Act, the assessee 
claimed that a certain loss should,be determin:d nd recorcad, hefd, that that cannot be done. 

On Appeal from the Judgment and Order dated the 18th January, 1950, of 
the High Court of Judicature at Madras: (Satyanarayana Rao and Viswanatha 


Sastri, JJ.) in Case Referred No. 28 of 1947. 


` O. T. G. Nambiar, Senior Advocate (Samaréndra Nath ‘Mukherjee,’ Advocate, 
with him), for Appellant. . NU : 

-. M. C. Setalvad, Attorney-General for India and C.-K. Daphtary, Solicitor-General' 
for India. (G. N. Joshi and P. A. Mehta, Advocates, with them), for Respondent. 

‘The Judgment of the Court was delivered by . E e 


Bose, J.—lhe following question was. referrec ‘ts the High Court of Madras 


by the Income-tax Appellate Tribunal under secticn 66 (1) of the Indian Income- 


tax Act, 1922: 


“ Whether on the facts and in the circumstances of the case when an assessment has been made 
under section 23 (1) of the Indian Income-tax Act, determriing the assessee company's income as 


` 
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‘nil’ and when procetdings under section 34 were subsequen-ly:started to assess the income, which 
the Income-tax Officer believed to have escaped assessment the assessee company is entitléd to claim 
. that the loss of profits’ arid ‘gains (including depreciation allowanre) sustained by ini in'the previous 
year. should „be determined i in, the course of such, proceedings. 2. 


We are concerned in this case with the assessment year 1941-42. : “The assessee 
is thé. Anglo-French ‘Textile. Company, a company which. is. incorporated ' in “the 
United Kingdom. . It owns spinning and: weaving mills at Pondicherry in French 
India and manufactures yarn and cloth there. ‘The raw materials necessary for 

' the manufacture, or at any rate much ôf it, ‘such zs cotton; used: to be purahased 
in what was then the British India, through "their agents Best & Company, Ltd:, of 


“Madras, The bulk of their manufactured goods weré also sold in British India, 


the rest being sold elsewhere. But in the year material to this case it did no busigess 
iri “British India and reor dinel: it ‘submitted no > return to the. Income-tax autho- 
rities. 


"CH 25th April, 1941, the Inmet Officer issued a notice to the. assessee. and 
: called fora return. The assessce replied on oth june. 1041, that it had, | a: 


i Ig 
; oi" at-all times material to the dssessment year ino business in British India " : 
and consequently no profits arose or accrued or were received in British aaa and 
idee the assessee E a. 2 

* was not liable-to comply with the provisions “of the Indian Tapine kas Act. LE 


` The assessee added : : : , 


sed fons ' " " + 


“In the circumstances: -the company jis-not liable to make a-return but with a view ie. preserve 
the right of the company to appeal against any order that may be passed by you, if necessary; v we 
, submit herewith without prejudice a;nil return receipt of which Eindly acknowledge.” 
Appended to the letter was a piece of paper which has been called a ““nil.” eee: 
It is the usual printed form in which returns are ndfmally made but the only any 
- in the whole form is the word < nil.” 7. , The following declaration was also, added : 


“I further declare that the company w was not resident i in British India during the-previous year, 


. . , On 25th March, 1942, the Inconte-tas Officer made the following < ‘order. wbich 
, he. called an Assessment Order : 


« The company made a nil return of income obviously for the reason that it is’ ‘hot carrying on .. 
ay business in British India .. ` I accept’ the return of income filed’ by the company and ` 
clare it is not liable to tax for the year 1941-42. R 


A year -later, namely, òn gth March, 1943; the Income-tax Officer sent hé 
, assessee a'notice under section 34, (1) (b) in the following terms : 


E Whereas i in consequence of the definite information whirh has come intd my possession I have 
discovered that your income assessable to income-tax for.the year ending gist March, 1 942, has^* 


; (a) escaped assessment. 
Ji: "therefore propose, to assess the said i income. that ‘has 


ver 


(a) escaped asfessment. EN wf p pes £ 
I hereby'reguire you ‘to: deliver to me not "fer vilius . +. .@ return in the attached form of your 
total income and total world income assessable'for the said year . . TO `- 


t 


.,, In reply to this the assessee again submitted the same ‘$ nil return: and: filed a 
statement showing a Joss ‘of Rs. , 392357 on its total world i income. This was on: 
31st May, 1944: ` 

“ The Income-tax Officer passed orders on this on ond jane; 1942. He “stated 


that the assesseé was a non-resident company" and thit during the year no sales 


were effected in. British India-and concluded as follows : i Pane 

" . ` tae 3 

“ As the net result for the world business is only a loss, therc can be no question of profits attri- 

butable to operations in British India under sections 42 mn and 42 (3) in Mid of cotton pareou 
The “nil” return filed i à therefore accepted. . — > 


Hence there is no. assessment for 1041-42. .As, this is 2 non-resident company, the M need 
not be carried forward under section 24. Ge as that section man terms daga not apply to-non-residents.” 


IDA 
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"The last portion..of-the order.is.the one which occasions the assessee’s grievance... It 
claims that the Income-tax Officer having ks c its statement ef loss > was bound 
ito record it and, „carry it forward. ds e CES 


Appeals followed to the Appellate "Assistant Commissioner of Income: tax aad 
ithe Income-tax Appellate Tribunal and:ultimately there was a reference to the. 
High Court. The assessee has failed throughout and now appeals here. — 


* The assessee’s contention is, based on the Dllowing provision ‘of section 34. 
"The first sub-section states that when a notice is issued under that-section the 
"Incofne-tax Officer may proceed to assess or reassess such income, profits or gains 
or recompnte the loss or depreciation allowance and -hat 


* the provisions of this Act shall, so far as may be,-arply accordingly, as if the notice were a 
notice issued under [sub-section (2) "of section 22].” 


"This it is said attracts section 24 (2). — oy ry l N 


We need not decide whether this contention is well founded, namely, whee 
“the assessee can claim to reopen the proceedings. because, even if he' can we are 
of opinioń that he cannot get what he asks for. There is no provision in the Act 
which entitles the assessee to have a loss recorded or computed, unless something 
js to be done with the loss. Thus, under section 24 (17 a loss can be set, off against 
an income, profit-or. gain and under sub-section (2) the balance of a loss can be 
carried forward to a following’year on'the conditions set out thére; “Except for, this 
there is nothing else that can be called in aid. ` But under sub-section (2) the loss 
«an be: carried forward when 


“ the loss cannot be wholly set off under sub-section (1)” 


and in that event only the “ portion not so set off” can be carried end We : are 
therefore thrown. back on sub-section (1). 


Sub-section (1) provides that where an asscssee sustains 2 loss of profits or 
gains in any ‘year, under any of the heads mentioned in section 6 he shall be entitled to 
have the amount of thelos — 1 2c 


“set off against his incorhé, profits or gains under any other head in that year.” 


‘Therefore, before any question of set off can arise, there must be (1) a loss under 
one or more of the heads mentioned in section 6 and (2) an income, profit or' gain 
under some other head. It follows that when there is no income under any head. at 
all, there is nothing against which the loss can be set of in that year and unless that, 
scan -be done sub-section (2) does not come into pay. . 


"Next, a set off under section 24 (1) can onl- be chimed when the loss arises 
"under one head and the profit against which it is ought to be set off arises under a 
different head. When the two arise under the same head, of course the loss can be 
deducted but that is done under section ro'and rot under section 24 (1). See the 
decision of the Privy Council in Rm. Ar. Ar. Rm. Arunachalam Chettiar v. Commissioner 
of Income-tax, Madras1. In the present case, the loss s computed by striking a 
balance in the profit and loss account of just the one Fusiness and consequently no 
‘question of different heads arises. On both these grounds, therefore, the assessee's 
contention must fail because, unless the loss can ke set-off under sub- section (1) of 
section 24, it cannot be'carried forward under sub-section (2) and if it cannot be car- 
ried forward the question, of i its determination-and computation. becomes irrelevant., 


“The Higli- Court: proceeds on ‘the ground that when proceedings’ are taken 
ander section 34 the assessee is not entitled to recoen the whole proceedings as the 
further- proceedings are limited to ‘assessing that portion ‘of the i income which: has 
escaped. agsessment.- - We need not express any opinion ‘on this. The question: ‘we 
have to-dnswer i$ confined to the facts and circumstances of this case and those 
circumistaricés àre (1) that no return was filed at any stage ol oft the c case disclosing 
any income, profits or gains at all, (2) that proceedings were later taken under sec- 
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"tion 34; and (3) in the course of these proceedings the essessee claimed that a certain 
loss'should be determined and recorded." Our answer is that that cannot be done 
for the reasons we have given and that consequently the question referred was 
rightly answered in the negative by the High Court. g 
i "The.appeal fails and is dismissed with costs: 
Agent for Appellant: P. K.-Mukherji. 

. Agent for Respondent: G. H. Rajadhyaksha. 4 

. G.RJK.S. HN SU saa Appeal dismissed. 
[FULL BENCH] 
^" “IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 


i PRESENT :— MR. Justice SATYANARAYANA RAO, Mr. Justice Sussa RAO AND 
Mr, Justice RAMASWANMI. 


The Jumma Musjid Mercara by’ its Muthavalli Khan Saheb A. 


Abdul-Rahaman Khan, Mercara .. Appellant* 
a : : a P | f : ; n 
Kodimaniandra Devaiah and others : .. Respondents. 


| Transfer of. Property- Act (V of 1882), section 43—Scope of—If applies to cases of alienation prohibited 
by section 6 (a) of the Act—Conditions.to attract section 43 to transfers. B . 
^, Where a transferor in fact purports to transfer an expectancy or property which he had no right 
. to transfer without making any representation that he had authority to transfer, then-section 43 of the 
"Transfer of Property Act will not help the transferee. Similarly, if both the transferor and transferee 
knew the truth, the section cannot be invoked by the transferee. Section 43 proceeds on the funda- 
- mental.assumption that an erroneous or fraudulent representation by a transferor induced the trans- 
feree to part with the consideration without knowing the true facts and therefore ‘such a transferee 
should be allowed to claim from the transferor, if he subsequently acquires any title to the property, 
that the transfer should operate on that title. 


. A transfer, which was made on an erroneous representatian may, in fact and in effect, be a trans- 
fer ‘of an expectancy, which is prohibited by the Statute. That does not prevent section 43 from 
operating in such cases. ` 


Official Assignee of Madras v. Sampath Naidu, (1933) 65 M.L.J. 588 overruled ; Alamanayakunigari 
Nabi Sab v. Murukuti Papiah, (1915) 29 M.L.J. 733 approved. 


Per Subba Rao, J.— The mere fact that the subject-matter of the transfer is untransferable hy 
reason of some statutory restriction or principle of public policy cannot take the case out of the oper- 
ation of section 43, Transfer of Property Act. The want of title or a prohibition against transfer in a 
‘property. affects the title purported to be conveyed. In either case, the transferee does not acquire 

` title but that does not affect the competency of the transferor. ‘The case of a transfer by a person legally 
competent to transfer is different from the case of a person not legally competent to transfer. In the 
-former case the transferor is bound to make good his representation and in the latter his representation 
itself cannot bind him as he has no legal competency. If this distinction is borne in mind it is possible 

` to reconcile the provision of section 43 and section 6 (a) of the Transfer of Property Act. 4 


. Appeal against the decree of the District Court, Coorg, in O. S. No. 1 of 1945. 
' T; Krishna Rao for Appellant. j i: 
K. Rajah Aiyar and V. Seshadri for Respondents. 
The. Order of Reference to the Full Bench was made by 


Satyanarayana Rao, F.t—This appeal raises a question under section 43 of the 
' "Transfer of Property Act, on which there is conflict of opinion in this Court. Two 
' decisions of this Court, Alamanaya v. Murukuti* and Vellayyammal v. Palaniandi 
Ambalam? have taken a view favourable to the respondents. But a different view- 
. was taken in Official. Assignee of Madras v. Sampath Naidu? by a Bench. , Madhavam 
“Nair, J., in Sreeramulu v. Somaraju‘, followed the earlier decisions and the Allahabad 
High Court has also accepted the earlier decisions of this Court as laying down the 
law correctly. There is also a decision of a single Judge Wadsworth, J., in Akkamma 
——————————M—————— aaa a A Ka aan Ana anatara Aa aana a 


* Appeal No. 852 of 1948. 5th November, 1952. 
t 25th February, 1952. : ; 
1. (1915) 29 M.L. Jẹ 733.. ^8. (1933) 65 M.L.J. 588. 


2. ` (1933) 65 M.L.J. 772. |^ ^4. 1990 M.W.N. 1054. 
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v. Ramalinga Reddit. In view of these conflicting decisions I think it is but proper 
that this appeal should be heard by a Bench and the papers will be placed before 
the Honourable the Chief Justice so that he may decide whether this case should be 
posted before a Bench or even at the outset before 2 Full Bench as it is essential that 
the conflict should be resolved once for all. 

(Pursuant to the aforesaid Order, this appeal coming on for hearing the Court 
deliyered the following) 

l " JUDGMENTS : Satyanarayana Rao, J.—This appeal was referred to a Full Bench 
as there were conflicting decisions regarding the interpretation of section 43 of 
the Transfer of Property Act. 

The plaintiff who was unsuccessful in the lower Court preferred this appeal 
against the judgment and decree of the District Court. of Coorg in O.S. No. 1 of 
1945. The plaintiff is the Jumma Masjid, Mercara, represented by its Mutavalli, 
Khan Sahib Abdul Rahman Khan. The suit is fcr recovery of possession of a half 
share in the immoveable properties described in th= schedule attached to the plaint. 
According to the case of the plaintiff, the properties in suit originally belonged to 
one Sh. Basappa, and after his death in 1901, they devolved on his widow, Gangamma 
who became a convert to Islam, and made a gift of these properties on 5th September, 
1932, to the Masjid. The properties continued m the possession of the plaintiff 
till the death of Gangamma which occurred on 17th February, 1933. But on her’ 
death, Santhappa and Basappa (this Basappa is = different person from Basappa 
the husband of Gangamma) the sister’s son's sons of Ganzamma's husband Basappa, 
became entitled to the properties as the reversiones to the estate. On 3rd March, 
1933, under Ex. A. Santhappa sold his half interest in the properties to the Mosque 
and therefore, it is claimed that under this document, the plaintiff will be entitled 
at least to a half share in the suit properties. The fatker of defendants 1 to 3 one 
Rao Bahadur Subbayya, claimed on the death of Ganzamma that the properties 
belonged to him and his joint family, as they were purchased on 18th November, 
1920, under Ex. III from Santhappa, Basappa, and another in the name of his son, 
Ganapathi, who subsequently died leaving his -vidow the 4th defendant. He 
applied for transfer of patta and the Revenue autkorities effected the transfer, and 
in pursuance of the order of the Revenue authorities, Rao Bahadur Subbayya took 
possession of the properties from the plaintiff. It is claimed by the plaintiff that the 
defendants had no title at all to the properties and that the plaintiff is entitled to a 
half share. It may be mentioned, even at the outset, that the title put forward by 
the plaintiff under the gift deed of Gangamma was aot established in the trial 
Court. No deed of gift was produced and that title is now abandoned in the 
appeal. The title, therefore, of the plaintiff is naw coaáned to the title acquired 
under the sale deed, Ex. A executed by Santhappa. 


The defendants’ case was that the suit properies belonged originally to three ` 
brothers, Nanjundappa, Santhappa and Basappa who constituted members of a 
joint family. Basappa died first in 1901, Santkappa died in 1903, and the 
‘properties survived thereafter to Nanjundappa, the last of the coparceners. He 
died in 1907 leaving behind him his widow, Ammakka. She died in 1910. After 
` her death, the reversioners to the estate, namely, Basappa, Mallappa and Santhappa 
the sister's son's sons of the last holder, sold under Ex. III dated 18th November, 
1920, the properties to Ganapathi, the husband ef the fourth defendant and the 
son of Rao Bahadur Subbayya, for the benefit cf their joint family. This was 
followed by a rectification deed, Ex. IV, dated mth March, 1921, by which the 
omission in Ex. III of certain properties was made good. Ganapathi instituted 
O.S. No. 11 of 1921 on the file of the Subordinate Judze’s Court of Coorg on the 
strength of Exs. III and IV to recover possession of the properties. The suit was 
contested by Gangamma, the widow of Basappa, oa the ground that they were the 
self-acquired properties of Basappa. Her contenions were upheld by the trial 
Court and also on appeal by the District Judge and the Judicial Commissioner. 
When the appeal was pending before the Judicial Commissioner, the suit was 


1. 1937 M.W.N. 416 
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fémanded for a finding on the question whether’ Ammakka's marriage with Nan- 
jundappa was in an approved form or not. But before-the appeal could be disposed, 
of Gangamma died, and the matter was not proceeder with further by the appel- 
lant, -uiz;, “Ganapati, and the appeal was dismissed. "The upshot of this litigation 
was that except two survey numbers--which-are nat now in suit, the rest of the 
properties, the subject-matter of the present suit, were held to be the self-acquired 
properties of Basappa. The family was undoubtedly a joint family, there being . 
no division. ‘This finding is clearly binding on the parties to this litigation and “the 
appeal was argued on the footing that the properties now in the suit were the self- 
acquired properties of Basappa. On that basis, it will be seen' that at the time- 
Ganapati purchased the properties from the three reversioners on the footing that 
the properties were joint family properties which survived to Nanjundappa, and 
after his death passed to Ammakka that in fact, they had no title and their rfght 
.to succeed to Basappa’s estate on the footing ‘that they were the self-acquisitions 
of Basappa, was only an expectancy and a spes successionis. The title however was 
sought to be supported in the trial Court under section 43 of the Transfer of Property 
Act, which embodies the well known principle of feeding the grant by estoppel. 

Asthe reversioners, the vendors of Ganapati, succeeded after the death of Gangamma 
to the estate of Basappa. If tliis contention is well founded, Santhappa’s conveyance 
to the plaintiff of his share in the reversion after it had opened | cannot take effect 
and the title of the defendants would prevail. . 


The trial Court accepted the contentions “of the defendants s and upheld their 
title dismissing the plaintiff’s suit. 


‘In the lower Court, as many as 8 issues were framed, leaving the formal i issue 
relating to relief. But in the appeal now before us, the argument was restricted 
and confined only to the correctness of the view taken by the trial Court that section: 

3 of the Transfer of Property Act would avail the defendants to defeat the title 
of the plaintiff to half the properties under the sale deed’ of Santhappa. - 


The main afgument on behalf of the- appellant was that the transfer by the 
reversioners in favour of Ganapati when it was made, was in fact and in effect, 
though not in form, the transfer of a chance of an heir apparent to succeed to an 
estate, which was prohibited by section 6 (a) of the Transfer of Property Act, ‘and 
section 43 cannot be invoked to defeat the provision in section 6 (2). There can be, 
it was contended, no estoppel against a statute. 


The sale deed, Ex. III definitely proceeds to state that Nanjundappa and 
Basappa were. members of an undivided family, that the properties were joint 
family properties, and survived to Nanjundappa after the death of Basappa, that. 
after Nanjundappa’s death, they devolved on Ammakka, and after her death, they 
becanie the absolute owners of the property: : Some of the properties, it is alleged 
in this deed, were in the possession of Gangamma for purposes of maintenance, 
and that as she was keeping a Mussalman and behaving herself contraty to caste, 
custom and law, she had not even the right of maintenance from the said property. 
‘This was the representation made to the purchaser by the reversioners who executed 

' the deed in favour of Ganapati in 1920. There is nothing on record to show that 
at hat time the purchaser :was aware that the. property was in fact either wholly 
or in part the self-acquired property of Basappa, to which they had no immediate 
right to succeed. In fact, in the judgment in O.S. No. 11 of 1921, it was found 
that some’ of the items, at least two, were joint family properties. The point, 
therefore for consideration is whether section 43 of the Transfer of Property Act 
“would help the defendants in sécuring the title to the properties, notwithstanding 
the fact that at the moment of the transfer which they obtained, their vendors 
had in fact only-an, expectancy’ which could not be transferred under section 6 (a) 
of the Act. 


PY Before referring to the conflicting dens on this point, it would be convenient 
to state.our view. of the.effect of section.6.. (a). and section.43-of the "Transfer of-Pro- 
-perty Act read together, Section.43 was amended by the Amending Act XX of 
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‘1929 by inserting the words “fraudulently or" before the words “ erroneously 
represents." The section as amended read as follows: - 


** Wherc a person fraudulently or erroneously represents-that he is authorised to transfer certain 
immoveable property and professes to transfer such property-for ccnsideration such transfer shall, at 
the option of the transferee operate on any interest which the transferor may acquire in such property 
at any time during which the contract of transfer subsists. 


Nothing in this seection shall impair the right of transfere<s in good faith for consideration without 
notide of the existence of the said option.” : 
Then, follows an illustration which is also relevant : 

** A, a Hindu, who has separated from his father B, sells tc C three fields, X, Y and Z, representing 
that A is authorised to transfer the same. Of these fields < does not belong to A, it having been 
retained by B on the partition ; but on B's dying A as heir ol=ains 2. C, not having rescinded the. 
contmact of sale, may require A to deliver < to him.” 
'The section assumes that the transferor had no tide at the time of the transfer or 
in any event that he had no authority to make a transfer, even if he had title. The 
essence of the principle underlying the section is thzt the person making the transfer 
makes a representation that he is authorised to transfer the property, and professes 
to transfer such property for consideration. Afte- the amendment, the represen- 
tation'may even be fraudulent. The effect of the Amendment is to make it clear 
that the erroneous representation may be an innocert misrepresentation or fraudulent 
misrepresentation. In either case, the section applied. Believing the represen- 
tation so made, the transferee parts with the money, obtains the transfer, which of 
course is ineffective to convey the property. If ther2after the transferor acquires any 
interest in the property so transferred, he must maEe good the transfer to the extent 
of the interest which he had so acquired subsecuenty. From this analysis, it 
follows that if-no representation is made and the transferar in fact purports to transfer 
an expectancy or property which he had no right to transfer without making any 
representation that he had authority to transfer, the section will not help. Simi- 
larly if both the transferor and transferee knew the truth, the section cannot be 
invoked by the transferee. "The section proceeds 5n the fundamental assuinption 
that the erroneous or fraudulent representation induced the transferee to part 
with the consideration without knowing the true facts, and therefore such a trans- 
feree should be allowed to claim from the transferor if he subsequently acquires 
any title to the property that the transfer should cpera-e on that title. A transfer 
which was made on an erroneous representation may, m fact and in effect, be a 
transfer of an expectancy, which is prohibited by the statute. "That does not, in 
our opinion, prevent the section from operating. It is not concerned with the 
ultimate effect of the transfer when it was made. It is concerned only with an 
erroneous representation by the transferor of his aathority to transfer when in fact 
he had none. The same statute contains the two secticns 6 (a) and 43. If it was 
the intention of the Legislature that in all cases of Transfer whether the transfer was 
made disclosing the true facts or was made with an ?rroneous representation regard- 
ing the authority, no effect should be given to the transfer, as the transfer is prohi- 
bited under section 6 (a) it would have stated so and created an exception to section 43. 
On the other hand, the illustration to the section -ndicates a contrary intention on 
the part of the Legislature, for in the illustration, on B’s dying, 4 as heir obtains Z 
and C is entitled to require A to deliver < to him, though when A sold < to C, his 
interest was in fact only an expectancy. At the time cf the transfer, A made a represen- 
tation that he was authorised to transfer the same, and he is called upon to make 
good the transfer, after the title had devolved on kim. It is said that this illustra- 
tion goes beyond the section, that it should be ignczed and should not be taken into 
consideration in interpreting section 43. This, ir our opinion, is to put the cart 
before the horse and to assume in the first instance that section 43 does not apply 
under any circumstances to transfers within the parview of section 6 (a) and then 
reach the conclusion that the illustration goes beyond the section. In this con- 
nection, the words of Lord Shaw of Dunfermline in Mahomed Syedol Ariffin v. Yeoh Oot 
Gark}, should be borne in mind, as they contain th= true view to take regarding the. 





1. (1916) 2 A.C. 575- A 


392  ..- THE MADRAS ‘LAW JOURNAL, REPORTS. — <. [1953 


value of illustrations to a section in an Act. The learned Lord observes at page 
581 :— A ; ; : 

“ It is the duty of a Court of law to accept, if that can be done the illustrations given as being 
both of relevance and value in the construction of the text. The illustrations should in no case be 
rejected because they do not square with the ideas possibly derived from another system of juris- 
prudence as to the law with which they or the sections deal And it would require a very special 
case to warrant their rejection on the ground of their assumed repugnancy to the sections themselves. 
Tt would be the very last resort of construction to make any such assumption. ' The great usefylness 
of the illustrations, which have, although not part of the sections, been expressly furnished by the 
Legislature as helpful in the working and application of the statute should not be thus impaired.” . 

: -See also Craies on Statute law at pages 203 and 204 and Maxwell’s Interpretation 
of Statutes, IK Edn., at page 46. | ] 


On a plain reading, therefore, of the sections and having regard to the reaitals 
in the document, Ex. III, and the finding of the trial Court that the transferee was 
not aware of the truth at that time, it seems to be a clear case to which section 43 
would aptly. apply. This view is supported by some of the decisions of this Court, 
though there are also decisions against that view. It is now necessary to examine 
the decisions cited at the Bar in detail. i 


‘The decisions cited before us may be classified under two categories : (a) those 
relating to transfers by expectant heirs and (b) alienations of service inams. It 
has been held in this Court by'Sir John Wallis, C.J., and Tyabji, J., in Sri Jagannadha 
Raju v. Sri Rajah Prasada Rao!, that contracts for sale of expectancies are void and are 
not specifically enforceable by a suit, as to do so wauld be to defeat the provision in 
section 6 of the "Transfer.of Property Act and would also be against public policy 
within the meaning of section 23 of the Contract Act. This decision was confined to 
a case where a person purports and agrees to convey in presenti or in futuro the 
chance of an heir apparent to succeed to an estate and such a contract, it was 
beld, could not be specifically enforced. The learned Judges in that case were not 
called upon to consider a case falling under section 43 of the Transfer of Property 
Act. This decision was approved by the Privy Council in Annada Mohan Roy v. 
Gour Mohan Mullick?*. We refer to these decisions to show that they are not con- 
cerned with the interpretation of section 43 of the Transfer of Property Act, as 
in some decisions which will be referred to later. Sri fagannada Raju v. Sri Rajah 
Prasada kaol, was referred to in support of the contrary conclusion that to facts 
similar to the present case section 43 does not apply. i 


. Alamanayya Kunigari Nabi Sab v. Murukutti Papizh?, a decision of ‘Ayling and 
Tyabji, JJ., is a case which directly supports the contention of the respondent. The 
mortgage in that case was by the son, and he had no right to it as his father was 
alive at the time of the alienation. As they were Mahomedans, after the death 
of the father, the estate devolved on the son, the- mortgagor, under Mahomedan ' 
law. The mortgagee contended that under section 43 of the Transfer, of Property 
Act, the mortgage purported to be made by the son.will operate on the interest 
which he had acquired after the death of thé father. The question was whether 
sectión 43 supported the contention of the mortgages. In the deed of mortgage, 
the son acknowledged-that he had borrowed the amount for his necessity and 
stated that the lands were mortgaged by him and that he would not alienate the 
properties in favour of others till the, debt was discharged. This undoubtedly 
implied that the son was the absolute owner of the properties, and it.is.on that 
representation that the mortgagee advanced the amount as a loan on the security of 
the property. It was contended on behalf of the mortgagor that section -43 should 
not be construed in such a manner as to nullify section 6 (a) of the Transfer of 
Property Act by validating a transfer which was at its inception void under section 
6 (a).. And reliance in support of the contention was-placed upon Ramasami Naick 
v. Ramaswami Chetti*^, which related to an alienation of a service inam. Tyabji, J., 
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who delivered the leading judgment in that case met this contention by pointing out 
that the argument neglects the distinction between ^ purporting to transfer the chance 
of an heir-apparent" and “ erroneously represeating that he. (the transferor) is 
authorised to transfer certain immoveable property.” “The deed under conside- 
ration fell under the latter class. There was a clezr repeesentation.by the transferor 
to the transferee that:he was authorised in presentz to transfer the property, while. 
in Ramasami Naick v. Ramaswami Chetti*, the transferor purported to transfer a meré. 
postibility of succession which clearly was, within the prohibition of section 6 (a). 
of the stransfer of Property Act. The learned Jadge then distinguished the cases . 
cited ‘before him on the ground that there was no erroreous representation in those, 
cases either because both parties knew the true facts or the transferee was not 
misled by the erroneous representation of the tra3sfercr. The learned Judge also: 
relitd upon the illustration to section 43 in supporz of his view that the transaction 
in question was within the purview of section 43 ard that the transferee was entitled ; 
to require the transferor to make good the title by substituting the title subsequently: 
acquired for what was purported to be conveyed? It must be noted that'the 
learned Judge Tyabji, J., who was a party to the earlier decision in Sri’ Fagannada. 
Raju v. Sri Rajah Prasada Rao?, which was finally Gsposed of on 24th March, 1915,: 
was also a party to the decision in Alamanaya Kunigari Nabi Sab v. Murukutti Papiahà . 
which was pronounced on 29th March, 1915. It s not as if the learned Judge was ' 
not alive to the distinction between the two classes of cases, viz., (1) those in which: 
the alienation in question on the facé of it. purpcrts to transfer the chance of on 
heir apparent, and (2).those in which the alienation proceeds on an erroneous 
representation that the transferor was authorised to transfer the property, though | 
in fact he was not, as the learned Judge.definitdy acverts to this dictinction, at, 
page 736 in Alamanaya Kunigari Nabi Sab v. Murekuti Papiah?, and what is more; 
distinguishes the case in Ramasami Naick v. ®amasvami Cheiti1, on this very’ 
ground. In our opinion, this decision correct-y interprets the section ‘and! 
clearly brings out the distinction between cases "allinz under section 6 (a) of the . 
Act and cases protected by section 43, though in substance and in effect the. 
transfer may be one which was hit by section 6 (a. Tae principle of this decision, 
is in consonance with the decision of Krishnan. Pardalai, J., in Velayamal v. Palani-: 
andi Ambalam*, though the learned Judge does nci refer to the decision itself. It: 
was also a case of a transfer by an expectant heir. The significant words used: 
by the learned Judge at page 774 were: Ev ep 
^ "The plaintiff's father having sold this property, by Exnibit II-A, as if it belonged to him and 
tò the plaintiff, at a time when they had admittedly no title thereto, the plaintiff cannot now be heard' 
to set up that fact after acquiring thé title as reversioner in 1321? Aree 
It must be noticed that that sentence clearly brings ou: the distinction between a 
transaction which was protected by section 43 and one which is not so protected. 
"To a similar effect is the decision of Wadsworth, J. in Akkamma v. Ramalinga. Reddi5. 
"The learned Judge distinguished the decision im the Official Assignee, Madras vw., 
Sampath Naidu®, in which a contrary view was taker by Beasley, C.J. and Bardswell, 
“Je, on the ground that it was a case in which : ! at 
* the transfer, although framed as a transfer of an exising ti-le, was in fact tó the knowledge, 
‘of the parties a transfer of a spes successionis such as is prohibited under section 6 (a) of the Transfer of 
‘Property Act.” ` l 
If there is no such knowledge and the'alienee bzlieved the representation made. 
iby the alienor, in such a case, section 43, accord-ng to the learned Judge, would 
undoubtedly apply. Muthuswami Pillai v. Sandanc Velcn?, a decision of Krishna 
and Odgers, JJ., also takes the same view. At page 220, it was observed : 
“In appeal it is contended that section 43 is not applicabee to this case. The question is whether 
the first defendant represented that he was authorised to transfer the whole property and whether the 
transferee accepted the ‘sale on that representation? There zar be no doubt from Ex. A that the 
Ist defendant did purport to sell the whole property on behaf of himself and that the recital therein 
AEE CX ST MP) el ee ee ee eee, 
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< that he has purchased the-property ‘out of his self-earnings was in ordér-to maké thé purchaser believe 
that.he.was getting a good title to the Property. Iti is no indication that what was sold, was less than; 
thé whole property.” : 


: This. view was followed w the Allahabad High Court i in ipat Mains v. . Migal 
Prasadl, by Sir Mahomed Sulaiman, C.J.; and Rachhpal Singh, J., in which all. 
aspects, ‘of the question were fully and elaborately considered by the learned Judges: 
After a review of the authorities for and against, the learned. , Judges conclude. at. 
page 478. as follows : : : TA E 


' . Jt seems to us that when there were clear cases ‘under that unamended’ Transfer of Pipperty. 
Act'applying section 43 to the casés of heirs, and there was a specific illustration to section 43 which 
was ‘in point, and the Legislature has not thought fit to delete the illustration in the amended Act, 
it-is.impossible to hold that the illutration is repugnant to the provisions of section 6 and is really 
wrong. Every attempt. should be, made to reconcile the provisions of section 43, together with jlus- 
tration, ‘with the provisions'of section 6. Such a reconciliation is, in our opinion, patent enough. 
Section’ 6: does not prohibit emphatically the transfer of a chance of an heir; nor does it make it 
absolutely illegal so as to vitiate the entire contract. It merely lays down that property of any kind 
may be transferred, but the chance of an heir cannot be transferred. ‘This is no more than saying 
that a trnsfer of a mere chance of an heir is void in law and is af no effect. Section 6 (a) would, there- 
fore; apply to cases where professedly there is a transfer ofa mere spes successionis, the parties knowing 
that the transferor has no more right, than that of a mere expectant heir. The result of course would, 
be the same where the parties knowing the full facts fraudulently clothed the transaction in the garb 
of an out and out sale of the property and there is no erroneous-representation made by the transferor 

to the transferee as to his ownership.” 2 a 


: But where an: erroneous representation was made by the transferor to the transferee that he was 
the full owner of the property transferred and was authorised to transfer it and what was purported 
to be the property transferred was not a mere chance of succession but the property itself, end the 
transferee acts upon such erróneous representation, then if the transferor happens later before ‘the 
contract of transfer comes to-an end, to acquire an interest in that property, no matter whether by 
private purchase, gift, legacy or by inheritarice or otherwise, the previous transfer can at the optiom 
_ of the transferee operate on the interest which has been subsequently acquired, although it did not. 

exist at the time of the transfer. The illustration to section 45,.1s, in our opinion, directly applicable 
to “such a Case.’ . 7 3 


This passage summarises the view of the learned Judges considered from all ,aspects,. 
with the additional reason that the continuance.of the illustration to section 43.in' 
the. amended Act even after the view expressed in some of the decisions that the: 
illustration goes beyond the section is an Du that that view is-not accepted 
by the Legislature. 


The Nagpur, Bombay and Patna High Courts have also taken the same view : 
. See Vithabai v. Malhar Shankar?, which follows Shpam Narain v. Mangal Prasad. 
`- át pages 162 and 163; Ramjapan v. Fagesra® and Syed Bismilla v. Manulal Ghabildas*. 


- The Official Assignee; Madras v. Sampath Naidu”, was strongly relied upon by the: 
jenini. advocate for the appellant in support of his argument. It related to a 
mortgage- of spes -successionis and the learned Judges held that though in form the: 
transaction represents a conveyance of present interest in the property, in substànce: 
and effect the transfer was of a spes successionis which wasforbidden under section 6 (a): 
of the 'Transfer of Property Act does not become valid by the application of sectión 49. 
and that the illustration to section 43 of the Act is repugnant to the section 6 (a) 
and goes beyond section 43.'- The reasoning of the learned Judge was based partly: 
on Sri Jagannadharaju v. Sri Rajah Prasada Rao®, which as pointed out already, has: 
nothing to do with section 43. It was further observed that the decision in Alamanaya: 
Kunigari Nabi Sab v.' Murukuti.Papiah’, was opposed to the Full Bench decision in 
Sannamma v. Radhabhayi? and the Privy Council decision in Annada Mohan Roy v. Gour 
Mohan Mullick?. ' The Privy Council decision in Annada Mohan Roy v. Gour Mohan: 
Mullick®, related to the enforcement of a contract to sell an expectancy, like the 


ny 
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decision in Sri Jagannadharaju v. Sri Rajah Prasada 3do*' and has nothing to`do with. 
section 43 ofthe Transfer of Property Act. The Full Bench decision in Sannamma v., 
Radhabhayi? will -be considered presently.’ The learned Judge, Bardswell, J., who- 
delivered the judgment of the Court. also-remark=d that -thé same léarned Judge: 
Tyabji, J., who: was a-party to Sri Jagannadharagi v. Sri! Rajah Prasada Rao* and. 
Alamanaya Kunigari Nabi Sab v. Murukuti Papiah®, drew a distinction in Alamznaya 
Kunigari Nabi Sab v. Murukuti -Papiah?, "between zrans-ers which purported to be; 
trafisfers of the chance of an heir apparent and ‘:ransfers' which proceeded on an. 
érroneous representation that the transferee was authorised to transfer certain. 
immdveable property. And then follows the significant sentence at page 590 : i 
“ Reason has, however, already been given fot holdirig “hat sech a distinction cannot be drawn : 
at any rate when the erroneous description is deliberately made with knowledge of its falsity.” 
If this sentence is intended to mean that both the alienor and alienee were aware 
of the truth and they purposely and deliberately clothed the transaction with false: 
recitals in order to circumyent the prohibition in section 6 (a), no exception can be 
taken to it. It is perhaps on the basis of this senterce that the learned Judge. 
Wadsworth, J. . in Akkamma v. Ramalinga Reddit, :reated this decision as a case in 
which both parties knew the truth, and so did the Allahabad Judges in Shyam Narain 
v. Mangal Prasad®. If, on the other hand, it is meant to lay down by this that if 
the transferor alone knew the truth and that he deliberately made an. erroneous 
representation which was believed by the transferes who was ignorant of the truth, 
even in such a case section 43 cannot be invokec by the transferee to his aid to. 
validate the grant, we must respectfully differ from the view of the learned 
Judges.: The very foundation of the section is that.it is intended to protect the 
innocent transferee and bind the transferor who made the erroneous representation: 
to make good his representation, provided he has subsequently acquired an interest 
inthe property. As pointed out by the Judicial Ccmmi-tee at page 20 in Tilakdhart 
Lal v. Kheden Lal®, the basis of the doctrine is : 

"© This principle of-law, which is sometimes referred, to c a feeding the grant by estoppel, is well 
established i inthis country. Ifa man who has no title whatever to property grants it by a conveyance 
which in form: would carry the legal estate, and he subsequently acquires an interest sufficient to: 
satisfy'the grant, the estate instantly passes. In such a case tk=re is aothing on which the second grant. 
could operate in prejudice to the first." : 

'The very object of the section would be defeated if the transferor who makes" 
the erroneous representation is allowed to escape om this principle by merely 
establishing that he knew the truth and his rep-esentation was not an innocent 
representation.’ It is to do away with any such fire diszinction that the Legislature 
has now made it clear that whether the represertation is innocent or fraudulent 
the section would apply, so as to put an'end to all doubt. The illustration was. 
brushed aside by Bardswell, J., on the ground thatit is opposed to section 6 (a) and 
no attempt was made to reconcile the illustration with the section.. It is also stated 
that the illustration is opposed to the Privy Council decision in Annada Mohan Roy 
v. Gour Mohan Mullick”, one is not able to find anytaing zhat is said in. Annada Mohan: 
Roy v. Gour Mohan Mullick", to justify the observatior of the learned Judges.at page 590- 
of the Oficial Assignee, Madras v. Sampath Naidu®, ia support of this view, as. Annada 
Mohan Roy v. Gour Mohan Mullick’, did "not concern: Moi witk section 43 of me 
Transfer of Property Act. — . - 


For these reasons, we are unable 'to accept Me view MER by the learned judges 
in the Official Assignee, Madras v. Sampath Naidu’. 


As the learned Judges in the Official Assignee, Madres v. Sampath: ‘Naidu’, placed 
reliance on the Full Bench decision in Sannamma v. Redhabhayi*,. which relates to 
service inanis it becomes necessary to deal with that class of cases. The: starting 
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point for the discussion of this group of cases is the decision of Benson and Wallis, JJ, 
in Ramasami Naick v. Ramasami Chetti}. The alienation in question related to an 
impartible estate, and the question arose in execution proceedings in: pursuance of. 
a decree for sale on foot of a mortgage executed on 6th October, 1892, by defendants 
I to 5.1n a suit, mortgaging an impartible estate-which was inalienable. The first 
defendant was the zamindar-on the: date of the decree, and defendants 2 to 5 were. 
among the group of'dayadis who were entitled to the-succession to the.zamindari. 
"The second defendant subsequently succeeded to the zamindari, and one of *the 
contentions raised was that even if the mortgage by defendants 2 to 5 was invalid 
under, section 6 (a) of the Transfer-of Property Act, as the second defendant had 
succeéded to the zamindari, the mortgage could be given effect to against him. 
This contention was rejected on the ground that if the Indian statute intended that 
transfers forbidden by section.6 (a) should take effect against the transferors as &nd 
when they succeeded to the estate, a provision, shauld have been inserted to that, 
effect in section 43, Transfer of Property Act, in the same manner as they have 
provided in the case of. persons erroneously representing that they were authorised 
to transfer immoveable.property. ; Theře, was no contention in that case that. the 
second defendant was, within the provision of section 43, as he: made no sort, of 
erroneous representation that he was authoriséd,to- transfer the property. As,we 
were curious to know the language ‘of the deed, we examined the printed records. 
in the case, and found that in the hypothecation deed the transfer was specifically 
of the right of expectancy to succeed, to the impartible-estate. It stated as follows :. 
bois We “are entitled to succeed and enjoy one after another according to seniority of age'the 
aforesaid Ammayanayakanur zamin, within the four boundaries mentioned herein. We have. 
hypothecated to you the aforesaid, Ammayanayakanur zamin being Item No. 1 mentioned herein." 


It is for the reason that the deed did not proceed on the basis;of any representation 
regarding the authority to transfer that the learned Judges observed at page 262 
and treated the case as directly falling under séction 5 (a) and that no exception 
. was provided in section 43 to transfers simpliciter of an expectancy so as to apply, 
the doctrine of section 43 in casés in which the transferors succeeded to the estate. 
later... The case, ,therefore;-has „absolutely no. application to alienations which 
purport to transfer the property on an erroneous representation that the transferor 
‘had authority to deal with it; Had this distinction been noticed, the later decisions 
would have been the other way. : This was followed and applied in: Angannayya 
v. JVarasanna?, which related to the sale of a village service inam; The sale was 
in 1889. The inam was enfranchised or resumed in 1891 and was subsequently 
mortgaged by the alienee in 1892. The transfer of the inam which formed the 
emoluments of a.village office was prohibited. by Regulation VI of.1831 which 
was in [force on the -date.“of .the alienation and the. alienation’ was null 
and void. The lands, however, became alienable after it was enfranchised. The 
learned Judges applied. section 43. as under the deed of 1889, Ex. A, the alienor 
purported:.to transfer certain immoveable property as having fallen to his share 
which constituted, a definite representation that he was authorised to transfer them. 
‘There was no disclosure that it.was at that date-an unenfranchised village service 
inam, the transfer ‘of which was-prohibited by statute." In our opinion, section 43 
of the Transfer of Property Act was rightly applied in that case. "Thé decision in 
Ramasami Naick v. Ramasami Chettit,. was distinguished on the ground that it was 
not a case to which section 43 could be applied.. . . : 


The next case, which also-related to a service inam is Narahari Sahu v. Korithan 
Naidu’, a decision of Benson and Sundara Aiyar, JJ. The judgment is very short, 
and it.proceeds on the assuniption that the transfer was of a service inam which 
was prohibited by law and section 43 had no application. They applied the decision 
in Ramasami Naick v: Remasami. Chetti!, but expressed the view that the learned 
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Judges were unable to agree with the decision i Anzan"ayya v. Narasannal. "The 
distinction pointed out in Ramasami Naick.v. Ranasari Cheiti®, was not noticed 
by the learned Judges. Owing to this conflict of opinion between Angannayya Vv. 
Narasanna* and Narahari Sahu v. Korithan Naieu®, the matter was referred to a 
Full Bench by Abdur Rahim and Bakewell, JJ. in Zannamma v. Radhabhayi*. It 
also related*to village service inams which was Stuate in a proprietary estate, and 
therefore Madras Act II of 1894 applied. On 18th August, 1906, an inam title 
déed was granted, but the necessary notification. as required by section 17 of the 
Act was issued later fixing 1st April, 1911, as the date from which enfranchisement 
would take effect. The result of postponing’ th= notification was to continue the 
tenure of thé inam as before with the incident of nalienability until the notification 
"was issued. In between these dates, r906 -and 1911, on 23rd January, 1909, the 
latds were mortgaged, and the mortgagor, stated expressly that the land was 

* enfranchised mirasi inam land belonging to tiem." We examined the printed 
‘papers in the case to find out whether the mortgage was on record, but unfortunately 
it was not. We have therefore to take the contents af the deed from.the extracts 
in the judgment of the learned Judges. Abdur pum J., at page 419 expressly 
‘stated that “ the lands were described i in the dæds * as “the enfranchised mirasi 
and inam lands belonging to us.” And the tile cond issued did not mention 
anything about the enfranchisement of the inam >r that the lands were disannexed 
from the condition of service, but they continuec to he subject to the service until 
‘the notification was issued. Had the ‘transferee Evoked into the title deed to satisfy. 
himself whether it was enfranchised inam which was alienable or not, he would 
have noticed that as the necessary notification wes nox issued by that date, it could 
not be alienated, there was no erroneous represen-atiom on the part of the transferor 
that the property was such that he was authorsed z5solutely to transfer it. Sir 
John Wallis, C.J., after stating the contents of the nam title deed, observed at 
pege 425 that : 

“it said nothing about the enfranchisement of the inzm or the lands from the condition ‘of 

service and they remained liable as before, and continued tc form the emoluments of the village ones 
until the issue of the notification which was after the date of the akenation now in question.’ 
It was treated therefore as a decision falling within. the principle of Ramasami 
Naick v. Ramasami Chetti? and Narahari Sahu v. Korithae Naidu’. The decision in 
Angannayya v. Narasanna. was.dismissed with the remzrk that the learned Judges, 
White C.J. and Miller, J., did not cite any autaoritr in support of the view, and 
the original illegality of the "transfer was not referred to. Apart from the correctness 
of this criticism, the case which came up for decision before the Full Bench was 
one in which.theré was no sort of erroneous represer-ation by the alienor. The 
decision therefore in Sannamma v. Radhabhayi*, docs not at all support the inference 
that even in cases where in respect of what was ia facza transfer of an expectancy 
an erronéous representation is made by the transferor and the transferee believed 
in that representation and paid consideration, section 43 could not, be invoked 
by the transferee to claim the benefit of the subsequent tide acquired by the transferor. 
The reliance by the learned Judges who decided the Official Assignee, Madras v. 
Sampath Naidu®, on this decision in support of their view was not justified. . 


In our view, therefore, the decision in Alamancya Kunhigari Nabi Sab v. Murukuti 
‘Papiah®, lays down: the law correctly and applies to the facts of the present case 
"The'decision in the Official Assignee, Madras v. Sancbath Maidu”, was wrongly decided 
and must be overruled. 


The result is, the view taken by the lower Court is correct, and the decision 
must be affirmed. The appeal is dismissed with costs. 


Subba Rao, F.—I agree. -My only justification tor a d oa judgment is 
the importance .of the question raised in the appzal. 
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< The facts are.fully.and accurately stated in the judgment of my enad brother. 
and. it is. not necessary to restate. them.” The question is whether a person wlio- 
with -only ;a chance of süccession or expectancy to a property, representing that 
he-is the owner, transfers it to another and succeeds to the same, is precluded from, 
questioning the validity of the transfer on the principle that the subsequent acqui- 
‘sition-feeds the estoppel. :The relevant provisions of the Transfer of propery Act 


affording :a Solution to the question. raised may now be read : A 


. . Section 6: “Property of any kind may be, transferred a a otherwise provided by this Act or 
by any other law for the time being ‘in force. f e. 


tea -- (aj The chance of an heir-apparent succeeding to an estate, the chance of a relation obtaining: 
a tee on the death of a kinsman or any other mere possibility of a like nature, cannot be WANG 


3 * Section 43. Where a person fraudulently or erroneously’ represents ihat he is authorised to transfer 
certain immoveable property and -professes to transfer such property for consideration, such transfer 
shall, at the option of the transferee, operate on any interest which the transferor may acquire in such. 
property at any time during which the contract of transfer subsists. 


. Nothing in this section shall impair the right of transferees in good faith for consideration: 
with’ out’ notice of the existence of the said option. 


27 Illustration. —A, a Hindu, who has separated: from his father B, sells to C three fields, X, Y and Z 
, representing that A is authorised to transfer the same, Of these fields & does not belong to A, it. 
having ‘been retained by- B on the partition ; but, on R's dying A as heir obtains e. C not having 
rescinded the contract of sale, may require A to deliver & to him. r À 
4 The argument of the learned counsel for the appellant, Mr. Ends Rao may 
be briefly stated thus : Under section 6 of the Transfer of Property Act, spes successionis 
cannot be transferred and that provision is based upon principles: of public policy. 
Section 43 obviously based upon the principle of estoppel cannot be so construed 
as to defeat the statutory provisions embodied in section 6 (a) conceived in public 
interests, for, if so construed. it would offend the principle that there cannot bean 
estoppel : ‘against statute. Alternatively, he would exclude the operation, of the 
provisions of section :43 in regard to a case where the transferor with knowledge 
that he is possessed of only a spes , successionis professes to transfer the same as if he 
had an interest dn presenti in it. ay 


At the outset, unhampered by judicial decisions, I shall. attempt to coude: 
the'scope of the statutory provisions in accordance with the plain meaning of the 
words used therein. ‘Section 49 is modelled on: English law. The English common 
law doctrine of estoppel by deed ‘was extended by equity to estoppel by represen- 
tation. The rule in India is the rule extended by equity. The section is conceived 
in the interests of a bona fide transferee. It assumes that the transferor had no 
title over at least a portion’ of the’ property he had engaged to transfer. It also 
pre-supposes that the transferor had, a capacity to transfer the property. ' The 
foundation of the doctrine embodied in section’ 43 is the representation made by 
à transferor either fraudulently or erroneously. Under the section, he is bound 
to make good thé'representation made by him. . If he subsequently acquires good 
title to the property conveyed by him the said interest would feed the estoppel. 
The séction saves only a transferee in good faith for consideration. : In other respects, 
the wording of the section is imperative and it is not permissible to engraft any’ 
othér exception, to,the statutory provision. If the Legislature intended to exclude 
properties, whose transfer is ‘prohibited either by statute or by public policy, it 
would have added to the section a proviso or an exception to that effect. Far from 
enacting any such exception, it added ‘an illustration, which directly covers the 
instant case. Under the illustration; though A transfers the property at a timé 
when his father is alive and therefore has only an expectancy in the.same, the trans-- 
feree is entitled to require A to deliver the ‘property to him when he succeeds to the: 
property. “It is a well-settled rule of^constructión that :” T 


« illústrations appended to sections of a statute should ordinarily be accepted. and-should bib be- 
rejected as repugnant to the sections as the last resort of construction.” (See, Maxwell on interpre- 
tation of Statutes, gth Êdn,, page 46). : 


yu 
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In Mohamed Syedol Arifin v. Yesh Ooi Gark!, the Judicia? Committee had laid.*down 
the rule of construction in clear terms. Lord Sha of Dumfermline delivering 


the judgment of.their Lordships observed.at page 581: 4 c... MEME 
“Tt is the duty of a. court of law to accept, if that can bé dene, the illustrations given as being 
both of relevance and value in the ' construction of the ‘text. . . . . And it would’ require a 


Very special case to warrant their rejection on the ground oz their assumed repugnancy to the sections 
themselves. It would be the very last resort .of constructon to make any such assumption. The 
græt usefulness of the illustrations, which have, although. not part of the sections, been expressly 
furnished by the Legislature as helpful in the working and application of the statute, should not be 
thus gmpaired.” Ec ERA SE ERA CAO 
In this case, as I have already ‘pointed out, the ilustration is in full accord with the 
scope of the section. It brings out the meanimg ard dispels any lurking doubt 
onfthe true construction of the section. It is, taerefare, clear that the mere fact, 
that the subject matter of the transfer is untransfrabl= by reason of some statutory 
restriction or principle of public policy, cannot :ake -he case out of the operation 
of the section. The want of title or a prohibiton against transfer in a property 
affects the title purported to be conveyed. In ether case, the transferee does not 
acquire title but that fact does not affect the competency of the transferor. To 
illustrate, a lunatic or a minor cannot transfer oroperty. But in the case of spes 
successionis or in the case of property in regard ro wich the transferor has nó 
ütle, his transfer may not convey title but it canrot be said that he has no capacity 
to convey property. In one case, the representation is made by a person possessing 
a legal competency to convey an interest in property and, therefore, he will be 
bound to. make good his representation. -In tne other case, his representation 
itself! cannot ‘bind him as he has no legal competency to transfer property. As 
representation is the basis of the section, the person, who is legally competent to 
make the. representation, will be bound to make good his representation. If this 
distinction between legal competency to transfer a property and a statutory prohi- 
bition against transfer of a particular property 5 bor-e in mind, there will.be no 
difficulty in reconciling the provisions of the seccion 43 with that of section 6- (a) 
of the Transfer.of Property Act. |. #8 a A s NE. 
“ ` 'It will be convenient at this stage to notic= the cases cited at the Bar. 


“Strong reliance is placed on the judgment of the Full Bench in Sannamma v. 
Radhabhayi?, and it is contended that the said decisicn finally and authoritatively 
decided that there is no scope for the applicatioa of section 43 of the Transfer of 
Property Act when the trarsfer is prohibited Ly law. A casual glance at the 
judgment seems to support the said contention but a. deeper scrutiny of the. facts 
discloses its irrelevance. There the mortgagor hed by a deed dated 23rd January, 
1909, mortgaged what he described as an enfrenchised iüam belonging to him. 
It appears that the authorities had decided to enfrarchise thé inam on the 18th 
August, 1906, but the formal notification spoker of în section 17 of Madras Act 
II of 1894, fixed rst April, 1911, as the date from. whica the enfranchisement would 
take effect.’ The Full Bench held that the alienation being a prohibited and illegal 
one, on the date on which it was:made, the subsequert removal of the prohibition 
by the notification of enfranchisement of the service iram land’ did not render the 
alienation valid and that section 43 of the Transfer o? Property Act could not be 
applied to make a transfer valid which on the date on waich it was made was prohi- 
bited by a statute. The decision did not turn upcn any principle of representation, 
either fraudulent or innocent. It proceeded oa the basis that, on the date of 
the transfer of the.service inam in regard to which tzough enfranchisement pro- 
ceedings. were started but not completed, sectiog 43 of the Transfer of Property 
Act could not apply as the transfer was one foroiddea by law on the ground of 
public policy. Ramasami Naick v. Ramasami Chéti1, is also a decision where 
an expectancy was transferred. ‘The facts were the owner. of an impartible and 
4nalienablé zamindari who had only a life estate mortg=ged the same to another in 
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1892. without possession. The four male members of the family who were in the 
line of heirs joined thé ‘owner of the estate in executing the mortgage. In.the suit 
filed to enforce the mortgage, a consent decree was passed making the mortgagors 
liable for the amount. It was agreed that the amount decreed should be recovered 
from the owner for the time being and froin other defendants ‘when they $uccéeded 
to the estate. The impartible estate-holder died in 1904 and one of the mortgagors. 
succeeded to'the estate in 1905. When the decree was sought to be executed 
against the heir, the learned Judges held that the mortgage was a transfer of a bare 
expectancy and was a nullity under section 6 (a) of the Transfer of Property, Act. 
When it was contended that section 43 of the Transfer of Property Act would save 
the document, the learned Judges.made the following observations at page 262: 
..: “Weare unable to accept this contention. If the framers of the Indian Statute had intersled, ' 
that, transfers forbidden by section 6 (a) should take effect against the transferors whenever they 
succeeded to the estate they would have inserted a provision to this effect as they have in section 43 
. in the case of persons erroneously representing that they 'are authorised to transfer immoveable pro- 
pérty. It has not been contended that the second defendant. comes within the provisions of that 
Section, and we see no ground on which a similar rule can be applied to cases under section 6 (a). 
Equitas sequitur legem and we do not, think that we are at liberty to limit the operation of the express 
provisions of section 6 (a) in the manner. suggested," : ` : i 


This case is, therefore, only an illustration to the proposition that transfer of spes 
successionis is invalid and is, therefore, not saved by section-43 of the Transfer of 
Property Act. It has no application to a case where a person sells the property 
representing that he is the owner of the same. The decision in Alamanaya Kungari 
Nabi Sab v. Murukuti Papiah!, brings: out in bold relief the distinction between a 
transfer. of an expectancy simpliciter and. a transfer wherein'a representation is 
made that the.transferor is the owner of the property.. A person mortgaged a 
property -belonging to his father erroneously representing that he was entitled to 
the property in praesenti and on his father's death he became entitled to the property 
as heir. In that case the learned Judges applied the provisions of section 43 of the 
Transfer of Property Act and held that the mortgagee could enforce his mortgage 
against the property mortgaged. When a sirüilar contention now argued before 
us was raised before them 'Tyabji, J., repelled the contention in the following 
words : j f 


“This argument, however, neglects the distinction between purporting to transfer “the chance 
of an heir apparent? and ‘ erroneously representing that he (the transferor) is authorised to transfer 
certain immoveable property’. It is the latter course that wasdollowed in the present case. It was 
represented to the transferee that the transferor was in praesenti entitled to and thus authorised to trans- 
fer the property. “In Ramasami Naick’s case?, what the transferors purported to transfer, were mere 
possibilities of succession within the prohibition in section 6 (a) of the Transfer of Property Act.” 


In Vellayammal v. Palaniandi Ambalam?, thé property was originally in the possession 
of the mother of the last male-holder and her daughter. They sold the property 
to the 6th defendant's father. The then reversioners, the plaintiff and his father 
filed a suit to set aside the alienation. Pending the suit the disputes were settled 
and one half of the property was restored to the reversioners and the other half 
was retained by the purchaser. The father of the plaintiff for himself and repre- 
senting his sons including the plaintiff executed sale deeds conveying the property 
to the sixth defendant's father. When the succession opened the plaintiff filed 
a suit for setting aside the sale deeds. The learned Judge non-suited the plaintiff 
relying upon the provisions of section 43 of the Transfer of Property Act. The 
learned Judge stated at page 774 : , 


** Under section 43 of the Transfer of Property Act the plaintiff's father having sold his property 
by Exhibit II-A as if it belonged to him and to the plaintiff, at a time when they had admittedly no 
title thereto, the plaintiff cannot now be heard to set up that fact after acquiring the title as reversioner 
inigar — € 


In this state of law the question fell to be considered by a Bench consisting of Sir 
Horace Owen Compton Beasley, C.J., and Mr. Justice Bardswell in the Official 
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Assignee, Madras v. Sampath Naidu. There, the scit properties originally belonged’ 
to G. S. Venkatakrishnama Chetti who. had three daughters. ‘These’ daughters. 
succeeded to his estate on his death and the last of hem died in October, 1926. On 
her death Venkatakrishnama Chetti the son' of another of the three sisters, succeeded 
to the estate. The suit mortgages were executed ty this Venkatakrishnama Chetti 
when he had only a spes successionis. After the ceath of the last survivor of the 
three sisters, he sold the properties to Ananda Mohan Chetti who in turn mortgaged 
the same to the plaintiff. The plaintiff filed the suit for a declaration that the 
two mortgages executed by Venkatakrishnama : Chett. before succession opened : 
were inoperative in law. The learned Judges accepted the contention. When 
` the decision of Alamanaya Kunigari Nabi Sab v. Muzukuti Papiah? was cited and the 
distinction drawn by the learned Judge between “ 2urparting to transfer the chance 
of an heir apparent" and “ erroneously representing that he is authorised to transfer 
certain immoveable property " was brought to their notice they refused to follow 
the reasoning and rejected the distinction made on the ground that if such a 
distinction were accepted i 5 y 


* the effect would be that by a clever description of the >roperty dealt with in a deed of transfer- 
one would be allowed to conceal the real nature of the transaction ard evade a clear statutory prohi- 
bition.” 


When the illustration to section 43,of the Transer of Property Act was pressed 
upon them they held that the illustration was repugnan: to the provisions of section 
6 (a) of the same Act. They founded their conckision on the Full Bench decision. 
in Sannamma v. Radhabkayi?, and that of the Judicial Committee in Annada Mohan 
Roy v. Gour Mohan Mullick*. They expressed ther view in the following terms :. 


** What has to be looked to is the substance of the transaction end not merely the form or colour 
of it.” 


This decision certainly supports the contention of the appellant. Learned counsel: . 
for the appellant contended that this decision lays down the principle that if a' 
transferor knowing that he has only a right of expectzncy transfers the property 
with a false recital the transfer would be invalid as the cansferor has Sold the same- 
in contravention of the express prohibition in secton 6 (a) of the Transfer of Pro- 
perty Act. To put it differently, his argument was that the prohibition under 
section 6 (a) is against à person with only a right of expectancy, from transferring 
the same and if he transfers it any camouflage or cloak adopted by him would not 
validate a transaction which is otherwise invalid., 2 : 


I have gone through this judgment very carefully and I regret my inability- 
to accept any of the reasons on which thé judgment of the learned Judges was 
founded. Neither the decision in Sannamma v. Rachabhari?, nor that of the Judicial 
Committee in Annada Mohan Roy v. Gour Mohan I4ullicA, lays down the principle: 
adumbrated by the learned Judges. The Full Bench considered the question of the- 
applicability of section 43, Transfer of Property Act, to a transfer of a service inam 
inalienable in Jaw on grounds of public policy. "Ihe Pay Courtcil held in Annada 
Mohan Roy v. Gour Mohan Mullick‘, that an agreement to sell an expectancy is void' 
for they pointed out that section 6 (a) of the Transfer o7 Property Act, 1882, which 
forbids the transfer of expectancies would be futile ifa contract of the above character- 
was enforceable. The question of the applicabilty of section 43 in cases where: 
representation was made fraudulently or erroneously did not arise for consideration 
in those decisions. Nor can I agree with the learned Judges that the distinction: 
pointed out by Tyabji, J., in Alamanava Kunigari Nabi Sab v. Murukuti Pafiah?, is. 
without foundation. Indeed in my view, the said dis-nction is the only correct 
basis for reconciling the provisions of section 6 (c) with that of section 49 of the: 
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‘Transfer’ of Property: ‘Act. T-cannot also‘agreé with the. following observatioris 
at page; 5590 in the. Official: “Assignees Madras v: Sempah, Naidu: ES 


PAD fedson has thar such. a distinction" 'canriot, be, "Arawn, at any rate when the « erroneous ‘ descrip- 
dion’ is deliberately made! with the Jenbwi<dpe o of i its ‘falsity. ad à A 





"To quote : ‘again, : ud 7 D 2. 


bs If Sich a. “jistinetion were eallewed the effect would be that by a clever description of the próperty 


"dealt with in a deed of transfer one would be’ allowed! to, conceal the real nature of the transaction 
"vand evatle‘a clear statutory prohibition." IE s e 


' Section; 49 was primarily enacted in, die: "interests e. a bona ‘fide transferee and his 
interests cannot obviously be protécted if the act of the transferor is the ‘guiding 
factor. "Indeed the section protects a bona fide transferee from-a clever description ` 

"of, the’ property by, an ‘unscrupulous. transferor. At the same time a collusive : 
transferee’ would, not ‘derive any protection, under this section for there can be.no 
-éstoppel when the truth is known to the transferee. I also find it very difficult 

. to agree with the learned Judges when they rejected the clear illustration on the 

"ground that it was repugnant to the: provisions: of section 6. (a) of the Transfer of 
-Property Act. - Repugnance,'in my View arises not because of statutory provisions 
"but because of the wrong interpretation put upon them. When the illustration 
-can be reconciled with the provisions of sections 43 and 6 of the Transfer. of Property 
Act without doing. Violence’ to either it is not'permissible to reject the ‘illustration, 
I have, therefore, no hesitation i in holding ‘that „the aforesaid decision. is not ‘only 
“wrong on principle but also contrary ‘to. the express provisions of section 43 of 
‘the Act. Wadsworth, J., in Akkamma, v; Ramalinga Reddi?, _distinguished the case 
iu the Offcial Assignee, Madras v. ’ Sampath ‘Naidu, an the “ground that it was a 
„case in. which the .transfer, although. framed: as a transfer of an existing title, 
“was in fact to the knowledge of the parties a transfer of spes successionis such as is 

"prohibited under section 6 (a).of the Transfer of Property Act. The aforesaid 

- statement of facts of that judgment and the reasoning of the learned Judge do not’ 
‘support “the observation’ of thé learned Judge. The “facts do. not disclose that the 
transferee had knowledge of the fact that what was sold was only spes successionis. 
"The decision in. Akkainma v. Ramalinga Reddi*, accords with the view I have. expressed. 
In that’ case one Ramanna executed’ a mortgage to the first defendant's husband 
‘and ‘then’ left the Village’, ' His whereabouts were not, known for over ten years. 
‘Té-was ‘presumed that: whe died: ` “His heirs sold’ the property to the plaintiff. “The 
plaintiff filed the süit-for possession. The learned Judge applied the provisions 
of section 43 of the Transfer of Property Act. In Shyam Narain v. m Prasad?, 
‘Sulaiman, C.J., states the law at page 478.as follows: | - 


<1 *“ Section 6 does not prohibit ‘emphatically’ the transfer-of-a Ghauoe of an heir; nof does it make 
it absolutely illegal so as to vitiate the, entire contract. “It merely lays down that property of any 
kind may be transferred but the chance; of an heir cannot be transferred. 'This;is no more than saying | 
that.the transfer ‘of a a mere chance of an heir is void in law and is of no effect. Section 6 (a) would 
therefore apply to cases where professedly there is a transfer of a, mere spes ' successionis the’ parties 
: 'Enowing: that the transferor has nó more right than that of a mere expectant heir. ‘The result,. of 
-course; would be the same where the: parties knowing the full facts fraudulently clothe the transaction 
“in the garb of.an out-and-out sale ofthe property and there is no erroneous representation made by the 
“transferor to the transferee as to his ‘ownership. . But where an erroneous representation is made 
“by the'transferor to the transferee that he is the full owner of the property transferred and is authorised 
“to transfer it and the property transferred 3 is not a mere chance ofssuccession but'immoveable property 
‘itself and the transferee.acts upon such erroneous representation, then if the transferor happens later 
before the contract of transfer cames to an end to acquire an interest in that property no matter whether 
by private.purchase, gift, legacy or by inheritance or otherwise, the previous transfer can at the option 
-of the transferee operate on the interest “which. bas been Subsequently acquired although ` it did-not 
exist at. the.time of the tfansfer.” PA dur M 


. The learned Judges: also” pointed out i in that case that the illustration is not 
kaa to the provisions ‘of section 6 of the Transfer of Property Act. It is not 
-necessary.to consider. in. detail the-decisions of the other High Courts.. It would 
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` be enough to state that the decision in Shyam Naram v. Hangal Prasad’, was followed 
by the Bombay. High Court in Vitha Bai v. Madeher® ard by the Patna High Court . 
in Ram Japan v. fagesara?. The. same view was expressed ' by, the Nagpur High’ 
Court in ‘Bismilla v: Manulal Chabidas*. I woulc therefore. hold. that the KIM 
EPUM, Madras v. Sampath Naidu®, has been wrorzly decided. . . 
-I agree with my learned brother that the apreaki is liable to be dismissed with 
costs. 
`e Ramaswami, F.—1 agree.. | j ME 4 
l R. M.C i ——— ' = E dismissed. 
. IN THE HIGH COURT OF JUDIGETUEE AT MADRAS. 
"PRESENT — MR. Justice SATYANARAYANA RAO AND Mr. JusricE RAJAGOPALAN. 


Corporation of Madras by its Commissioner. — .. a. Apellant* 
v. a 
T. Balakrishna Mehta : "sss Respondent. 


A Madras Town Planning Act (VII of 1920); rules 20 and 2 Em contribution—Recovery—Mode 
of —Distress proceeding —If available to the Corporation after the reszective nancial year concerned. 


A demand for payment of betterment contribution ccild be made by the Corporation (or a 
Municipality) either in the half year in which it became du= or im the succeeding half year only for. 
the amount due in respect of the first half year. There is ro tight to demand under rule 20 better- 
ment contribution due in respect of any other half year and half years other than one half year in! 
respect of which it became due in that. half year. 


Hence betterment contribution due in respect of several years cannot be recovered by- distraint’ 
proceedings after the expiry of the concerned financial yea-. 


Appeal against the Judgment and Decree cf the City Civil. Court, “Madras, 
dated, 23rd November, 1950, and made in O. S. No. 232 of 1949. 
R. Rajeswara Rao and R fuma Reo for Appellant in C.C.C. Appeal No. 66. 
of 1950. ' |: 
| V.K. John of Messrs. joli und Row for Respondent i in C.C.C. Appeal No. 66: 
of 1950 and ‘Appellant in C.C.C; Appeal No. 5c of 1951. 


G. Venkatesaiya for Respondents in C. C.C. Appeal No. 50' of 1951.' 
The Judgment of the Court was delivered Ey f 


. Satyanarayana Rao, J-— These. two appeals were keard fogether as a common’ 
question of law arises in, both the appeals. CC. .C. Appeal No. 66 of 1950 is. 
against 1 the decision of the City Civil Court in O.S, No. 239 of 1949 and the plaintiff, 
who is the City Motor Service, Limited, is the appellant. C.C.C. Appeal No. 
50 of 1951 is against the decision in O.S. No. 232 of, 1949 of the City Civil Court, 
Madras, , and „the appellant is the Corporation, of Madras. The two suits were. 
- heard by different Judges and they held opposite views on the common question of ` 
law, which arises for consideration, The suit O.S. No. 239. of 1949 was dismissed. 
but O. S. No. 232 of 1949 was decreed. 


It will be convenient to refer to the facts in C. aa Appeal No. 66 ef 1950. 
The facts in the connected C.C.C. Appeal Nc. 50 of 1951 are similar though. 
there is a slight difference in the material dates. Im C.C.C. Appeal No. 66 of 
1950, the defendant is the’ Corporation: of Madras’ and ‘the relief claimed was a ` 
declaration that the, Corporation has no right tc resort to distréss proceedings for 
enforcing the collection of betterment ‘contributon payable if any, in respect’ of 
the' bungalow and ground bearing R.S.'No. 320/2," Thousand Lights: Town: 
Planning areá: and Door No. 36, Whites Road, Mo-mt. Road; Madras, for the: 
various financial years commencing from the date th scheme tóok effect ‘and also- 
for a permanent injunction restraining the defendant: Czrporation and its agents and 
servants from resorting ;to „distress ` proceedings, ir any manner for enforcing the, 
collection , of, preneur contribution or any. poction thereof. Z 
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- The plaintiff is the owner of tlie bungalow and ground bearing R.S. No.. 
520/2; Thousand Lights’ Town Planning .area and bearing Door! No.:36, Whites 
Road, Mount Road; Madras: A notification: under section 12 of the Madras 
Town Planning Act (Act. VII of ?1920) hereinafter called the 'Act^«was issued 
by the Government in "1934: requiring the Corporation to prepare, publish and: 
submit for their sanction'a' draft scheme in respect of lends.in, the Thousand. Lights 
area for applying the Town Planning Scheme. The scheme was finally sanctioned: 
by the Government of Madras and published in the , Fort St. George Gazette qn. 
7th July, 1941., Under section 14, sub-clause 6 of the Act, the scheme, therefore, 
took effect from that date and the execution of the scheme commenced from dhat 
date. The’ Governrherit appointed àti Arbitrator under section 27 of thé ‘Act and 
before the Arbitrator the defendant, Gorporation filed a claim. against the plaintiff 
company for betterment contribution in respect of the aforesaid property. The 
Arbitrator had to'decide, among others, two important questions : (i) whether the 
property was liable to betterment contribution under section. 23 of the Act, (ii) and 
the market value of the property on the date of the notification under'section ‘12 
in accordance with the provisions of section 24 (a) of she Act. ,On 26th August, 
1945, the Arbitrator gave' an award holding that‘the property of the plaintiff was 
liable to betterment contribution and he-also fixed the market value of the property 
under section 24 (a) of the Act" “Thereupon | an appeal was preferred by the plaintiff, 
under section 29 of the Act to, the Chief Judge of the Court’ of Small Causes against: 
the award of the Arbitrator. The appeal was dismissed by the: Chief Judge, Small 
Causes Court, on 2nd December, . 1947. - . 


The next stage in the proceedings rider the: Az to det dn dh DONE BAE 
contribution is to fix the market. value of the' property in each financial ' year com- 
mencing from the’ date when the scheme took. effect under section’ 14, “in this "case, 
qth July, 1941.’ Under'section’24 ‘of the Act} tlie: Commissioner fixed the*mdrket 
value for each of the financial years commencing from 1941-42 and ending. with 
the financial year11948-49 and served on the plaintiff in June, 1948, sixteen’ ‘notices 
for the 16 half years in respect of the 8 financial years beginning from : 1941-42 as 
required by rule 59 ofthe rules framed by the Madras Government under section 44, 
sub-sections (1) and (2) of the Act., _ The plaintiff preferred revision petitions Exs. 
A-2 series on 8th July, 1949, to the Commissioner of the Corporation of Madras, 
objecting to the estimate of the’ market” ‘valué made: by the Commissioner düring 
the financial years; “These were ‘finally disposed: of by the Commissioner on 29th: 
November, 1948, ‘confirming the ‘estimate already’ made of the market’ value by 
him (vide Ex, As) and after the disposal. of. the'revision petitions, the plaintiff was: 
called upon to pay, ‘the àmiount" within. the: period fixed im accordance with rule 62. 
but the plaintiff preferred an appeal under’ rule;63 to the Council against the order 
of the Commissioner.’ “While these appeals. were pendiüg the Commissioner of. 
the Corporation threatened distress proceedings’ to collect the betterment ‘contri-' 
‘bution from the plaintiff for the eight financial years and he, therefore, filed the 
present suit on 8th March, 1949,'for the reliefs already JenHonre. nod "appeals 
were subsequently dismissed on 9th: August; 1949. 


Though i in the pleadings | and in; the i issues framed in the tower Gouit various 
other contentions were raised, the only substantial end outstanding question now 
debated in these appeals, is whether the defendant, Corporation is entitled to enforce, 
by distress proceedings, the collection of. the betterment contributions for all the, 
eight years and the decision of the: question, lies in 2 narrow compass though the 
arguments before us covered a wider ground. ` : RT 


It will be convenient at this stage to refer briety to the felevant provisions òf 
the Act and the Rules framed théreunder for à better understanding of thé res- 
pective contentions of the parties.- The Town'Planning Act applies to the City of 
Madras governed by the City Municipal Act and also io the Municipalities governed 
by the District Municipalities Act, as is evident from the definition of ‘ chairman’ in 
section 2 (1) of the Act. Section ` 4 of the Act contains the provisions that may be 
made in the Town Planning Scheme. A proceeding for.applying the Town Planning: 
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Schenie may be-initiated-by:a. resolutión under section 9 of the‘Actcby-the ‘Munici 
palities ior ithe! Gorporatiom.as provided. by/sectioa iio" or may be!initiated?at the 
instance: ofthe »Provincialv Government; wwhich:ifaaycrequire !the: ‘Municipality“to. 
prepare..and. publish: forothe" sanctior 1.ofuithe-Governinent a ‘Town! ‘Planning - 
Scheme under section 12 of the Act. When all the -preliniinary: steps‘ are “gone 
through, the scheme is published in the Official Gazette under sub-clause (5) of 
section 14 and a notification so published "is conclusive evidence that à scheme has. 
been 'düly:made and “sanctioned: and thé*schemié-takés effect: from the idate ‘of the 
‘publicdtion” of "Such notification.” Thereaftel the «execution of the schérne, should 
be cémmenced (vide section 14 (6)).. The next sage for the determination of the 
betterment ‘contribution; which the Municipalities’ aje émpoweted' to‘ levy under 
section: 23 6f the Act is to riaké/a‘clai for thát purpose Within ‘the time prescribéd 
befere the Atbitrator, who'is'áppointed under secttón'd7 of tlie Act. The fuhictions. 
oPthé Arbitratór!in respéct of the claitri made by the Dotporation d? thé: Munici- 
palitiés'aré'erümerated i1! section 37, the chief Gf wh ch' are to determinen the 
first ‘instance! whether ‘the ‘property is liable for betterment contributio urider 
section 23 and'if'so,’to record the 'Tharkez value ón zh date of the ‘notification under 
section’ 10’ or section 12 as' the ‘case, tiay be. " Thi; power to'detertniné thé market 
value'i$ coritaitied in’ section 24 (d) and ‘the! ipàret'Walue. of the' property: on the 
date bf thé ptiblication of the notification’ under s«ctior- Yo or séction’ 12 ‘is treated 
as thé'basic valüe 'as they Call it) whith, tHe! standard for comparison fof! itriving 
at’ the “betterment: contribution in ‘each, fiñancid™ yed-.’” The betterment cóntri- 
bution ‘which''the Corporation "òr "Municipality i ent tléd 'tó levy is thé annual 
bettérnient- contribution’ and the ‘term of years and the percéntage ‘of ‘the’ increase 
in value not ‘exceeding 10 per cént are fixed by the scheme. There i$ however 
an upper limit fixed by the proviso to’ section 29 for’ the betterment contribution 
as it states that the aggregate amount of the. con-ributions so: recovered: shall not. 
exceed one. half of the maximum increase in‘ valu> during the termi:of years fixed 
,under’ the: scheme? ` The mode of ascertaining "and, tae time , during! whichthe ` 
dicertaininent Should Bé made-are,Taid down iti clénses (2) to (d) ofseciion 24. “The 
Chairman, thatis, in-the case of-the-Corporation, th= Cormissioner, has to fix in each. 
of the financial years following: the: date:on ^whica.the scheme takes: effect. under 
„section 14, the'midrket value’ of the property, on! th= firsc day of April, of that year; 
In other words, even'in thé"beginning of the finencial year, he must proceéd’ to 
estimate, the market‘value of the property: for. the purzose: of that financial year, 
. If;the: market value:so estimated by. thei Commissioner does not exceed. the basic 
value,.that is, the valué>fixed by the: Arbitrator uaderizlause (a). of section "24,no 
betterment contribution shall: be.. leviable in:tha- year. . If, on the other; hand, 
the market, value: fixed: by the Commissioner uncer: c_ause:'(b) exceeds the basic 
value, the Municipality. is: entitled to levy ‘onthe. cifference.a: betterment contribu- 
tion according;to the percentage fixed under the.scheme. This:annual betterment 
contribution is a first charge onithe property: (vide section.25) but is:subject to.the 
prior payment. of land revenue, - ‘if any,-due to. che Government ‘and it shall.be- 
paid in half yearly. instalments of one half of the amount fixed for the year, that 
means that if the contribution is. fixed for thei financial .year 1941-42, it must .be 
paid in two half yearly instalments in that year. ard the amount to. be:paid is one 
half of the-amoünt fixed for the whole year. ,Agairst the decision of the Arbitrator, 
an: appeal -is provided by section: 24.ta the authority provided therein..and:,the 
amount of contribution. fixed by.thé:Comriiissioner ander clause (d) is also subject to 
revision by him under the rules and)against his decision there is a.further.appeal 
to the Council; The: mode of-collécting.the 'beterment contribution in respect 
of.each financialyear'is provided.by sub-section (5) of section 25 of thetAct.. . The 
Provincial. Goyernment is. authorised.to make'rules ior the: assessment and collection 
of betterment contribution by: that ‘sub-section: but subject: :tor such rules however 
it is provided that the Chairman shall have the seme powers and shall :adopt the 
same procedure for, the assessment and collection „£ bet-erment contribution as he 
has for the assessment and collection of property taz., ; Farther, the persons affected 
shall have the sam¢ right.to receiye notice of assessment and to qbject to the, assess; 
ment and ‘to appeal in respect thereof as théy have in -espect of the property tax 


406 103.3 1. © „THE MADRAS?LAW JOURNAL REPORTS". ("> [1953 
and the decision shall to the same extent be final and conclusive. | If under the 
City. Municipal Act or the District Municipalities Act, lands and. ‘buildings .are 
exempt from property. tax, they shall also be exémpt from betterrnent contribution: 
The rules framed by the Government. under the Act do not provide for the “call hon 
of. betterment contribution. XE E ; 


i 4 (t ' " 


The language : of section 25: (2), that. | 

“ the Chairman shall have the same powers and shall adopt the same pinggan for the asess- 
ment and collection of the betterment contribution as he has for the assessment and ree of the 
property tax P 
‘naturally, nd refers to and : attracts the provisions of the City Municipal 
Act in this case and of the. District Municipalities Act in the case of Municipalities. 
The provisions relating to property tax are contained in sections 98 to 109 ofsthe 
City. Municipal Act and section 138. enacts that the Rules and. tables embodied 
in, Schedule IV shall be' read as part of the chapter. Schedule IV contains taxation 
rules and Part I deals with the assessment of property.tax.and Part, VI provides 
for the, collection, oftaxes. Rules 20 and 21 are the relevant rules so far as collection 
by distress is concerned. Under rule 20 sub-clause (1) it is provided that where 
any tax, not being a tax in respect of which a notice has to be served.under section 113 
or section 120-A or a direction has been given under rule 6 is due from any person, 
the commissioner shall cause to.be served upon or sent to.such person a bill for 
the sum due before proceeding to enforce the provisions of rule 21. Sub-clause (3) 

of that rule states that where a notice, bill or direction referred to in sub-rule (1) 

has not been served or given « either i in the half year in which tax: became due or in 
the succéeding half year, the tax for. the half year first mentioned in n this sub-rule 
Shall’ not be demanded. | Under rule.21 : 


< D. 1 Sif the amount due on account of any tax is not paid within fifteen’ days from the service of the 
notice or bill or:the giving of thé direction referred to in séction.113 or section 120-A or rule 6 or rule 
20 and if the person from whom the tax is due has not shown cause to the satisfaction of the Commis- 

sioner why it should not be paid, the Commissioner may recover by distraint under his warrant and 
sale of the movable property of the defaültér or if the defaulter is the occupier of any building or land 
in respect of which a tax is due, by distress-ahd sale of any movable property which may be found in 
or on such;building,or.land the.‘amount,due.on account of the tax together with the warrant fee 
and, distraint fee and with such further sums as will satisfy the probable charges that will be incurred 
in connection with, the detention and sale of tlie] property so distrained ”, 


blab 


so that.if within 1 5 days from the date of the service of. the.bill M rule 20—we 
are not:concerned in this case with section 113 or section 120 '(a) or rule: 6—the 
&ax,is not.paid, the Comrnsisioner is entitled: to.recover by distraint under a warrant 
for:sale.of the property of the defaulter the! arrears due. The requirement of 
Rule 20: (3) is that:the- bill. referred to in sub-rule (1) of rule 20 has to be served 
or given either in the half-year.in which the tax became:dué or in the succeeding 
half. year. If it is:noť so served, -the tak for the half year first mentioned in: the 
‘sub-rule cannot be demanded. On thei interpretation of this-clause, in our opinion, 

tthe! : decision of the: question whether the distraint in this case for: ‘the: sixteen half 
yeàarss valid has to be determined.. To illustrate the meaning: of this clause,-we 
may take a concrete example. "Taking the last of the financial years in the present 
‘case 1948-49, the financial year commenced on the rst:of April; 1948,'' and ended 
with the ‘31st. March, 1949.: . The first shalf year ended . with: September, 
1948, and the ' second half’ year: with: March; 1949. If:the-tax became due 
dn. the:: first Half. year: ending : with. ‘September, 1948, a demand notice under 
‘sub-rule 1 maybe. issued for the amount. dué, in respect of that ‘half year or 
in the succeeding half year.. Iftsuch a notice is' given in:either of the two half.years 
then the-distraint would be..valid for the amount, which became due in the first 
half year Otherwise, he cannot make. a demand 'and distrain the-property under 
Rule 21. ." So far the meaning of ihe enr seems: to be: kag de and does 
not: admit afi any serious doubt. ar Ng, E goth a 


“Tt must: ‘be mentioned’ that the! ‘apfieliant does not x diste his liábility . to pay 
baian contribution: fixed for’ the: eight financial years and it is also clear from 
section 25 that, thet. Amount i is a first charge on the Property, subject however to the 


zy 


I] :. i ' CORPN:; OF MADRAs:v. BALAKRISHNA MEHTA (Safjnnarayana Rao, F.). 407 


revenue: payable to Government.: What is disputed is that’ the mode of enforcing 
that liability is not by 'distraint for.all.the.half.years by a demand made in the 
second: half.: year of. 1948-49, ie., ' after November, 1948. : By the demand; the - 
Corporation . cari recover ‘only: ‘the’ betterment: contribution payable “in respect 'of 
the financial year: 1948-49 and. no' more. -Ona plain -reading ‘of the provisions 
of the Town Planning Act and the Rules framed thereunzer and the rules-in Part VE 
of Schedule IV.to.the City Municipal Act; it is: dear zhat in each ‘financial year; 
at lis commencement, the Commissioner has to cetermine, the betterment contri- 
bution payable for the financial, ‘year and that thai amount should be paid in two 
half-yearly instalments during that ` year. " Ifo payment is made and, if a demand 
is madé i in accordance with’ rule.20 of Part VI of Schedule IV to the City Municipal 
Act, he. can distrain mioveáblés for the’ recovery - -of the ‘betterment, contribution 
payable ii ‘in respect | of that financial year. “But urfortunately for the ‘Corporation, 
fe the present case, the determination of the ‘betterment contribution..for the eight 
financial years took a long timé as the various Stages for its fixation had, to be gone 
through and no doubt those steps, proceeded in a very leisurely manner, It took 
nearly seven years to determine the’ betterment coatribution for the ‘eight financial 
years after the scheme took effect under section 12. Iti is, therefore, : contended on 
. behalf of the Corporation by Dr. John, the learned- counsel, that it is unthinkable 
that the Legislature could have intended ‘to mase ' distraint available even long 
beforé thé’ betterment contribution” was ascertzined and . that, before it was ~ 
ascertained it could not have become due,” ‘If tae centribution was determined 
within the’ periods contemplated, by section: 24 of the, Art, the Commissioner could 
exercise the right of ‘distraint by complying witk the provisions ‘of rule 20. But 
it-was impossible for him to have complied with these provisions because the amount 
was not ascertained finally. It is no doubt true that an amount, which was not 
ascertained, cannot become ‘payable ‘before. it:is ascertained. Take: for example 
the case of arrears of rent; If the rent had to be ascertained, it cannot be ‘said 
‘that before ascertainment the rent became due and -he: period. of limitation to 
recover rent under Articlé 110 of.the Limitation A-t commences to run even before 
such ascertainment ‘as held by the- Privy Council in Rangaya Appa Rao v. Bobba 
Sriramulu!. "Ihe provisions in such a case for recovery of rent would’ apply: only 
to rent, which is ascertained and not to rent, which is in the process of ascertain- 
ment. Dr. John was, therefore, right in his conteation that the betterment contri- 
bution did‘ not become due until it was ascertained by the Commissioner- on the 
29th of November, 1948. But that would only hep him to’ contend that the cause 
‘of action for’ enforcing the charge under section-25 of the Act accrued and arose 
only on that date even. in respect of the contribation for the years commencing 
from 1941-42. When once it is ascertainéd, it became due and became payable, 
But that does not help him in invoking the provisions for distraint under rules 20 
and 21. The language of sub-clause 3 of rule 20 clearly refers to the tax, which 
. not only ‘became .due in that half. year but also. whick became, due in. réspect | ‘of 
that half year. Therefore, a demand could be mace either in the half year in which 
it became due or in the succeeding half year onl7 for the amount due in respect 
of the first half year. It is no doubt true. that the betterment contribution for 
all the half years, became due in, 1948-49 but. the Commissioner has. no right-to 
demand under rule 20 betterment ‘contribution: due in respect of any other half 
year or half years other than one half year in respet of which it became due in that 
half year. He may make however the demand either in that half-year. ‘or- the 
succeeding, half year. -The language of the, rule- exlcudes the possibility-of ‘any 
such: construction which has ‘been ae on behalf’ of x by Dr. “John. i 
the learned counsel. 


Dr. John then referred to. the i inconvenience. in realising the betterment contri- 
bution that may be caused by driving the Corpcration | to file a suit as the pro- 
‘ceedings may take a very long time. That may b» so Dut we cannot get over, the 
clear language. of the rule as our function is.only zo. inzerpret the rule as it. stands 


h b ron) 14 M.LJ. 1: LR. g1 LA. 17: LR. £7. Mad: 143 (Ey i 
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- Reféfeücé" Was mbade in’ the’ bourse SË We Areùmients fü section 987 of the 
City Municipal Act'and! it Was’ conténded that without complying with thes pro- 
Visions-of rüle ào'"4 démánd could” be made for betterment ‘Contribution ‘as “a 
tts ep ty tel stat te "E Yule iara Fk 7 a2; AN S mL ru npo? abet Yo aay eds r 
contribution’ payablé under any other làw, 7:2., the Town Planning Act ih this case. 
The! language'‘of’sectigh 25 (2) éxcludés the applicability” of section, 387 as ethe 
procédure to'bé' applied under the former section is thé procedure'for the 'assess- 
ment arid tolléctión of ‘the property’ fax and’ not the procedure’, prescribed ' under 
tlie City' Municipal Act "for the récovery of ahy other amount as compensation’ or 
contribution: "Section 387 does not therefore ‘help the respondent, "For these reasons 
wé :thirik that the respondent is" not entitled. to recover by: distraint, proceedings 
any amount in respect of the financial years beginning from 041-42 except the . 


- bétteirnent contribution “due in, respect , of the financial yéar 1948-49. , This the 


appellant’ is ‘willing. to, pay'and in fact in the comnerted appeal it is. tepresentêd 
that the amount has, beeri already paid though in. C.C.C. Appeal No-/66 of 1950 it 
was'not paid in full,’ For these, reasons we think, that tlie decision of the learned 
City Civil Judgé in,’O.S. No: 239 ‘of 1946 is erroneous and must ‘be’ reversed. 
CC.C: Appeal No;66 of 1950; is, therefore; allowed and the suit is décreed except 
in respect of.the financial year'1948-49 with ‘Costs here and in the Court below." 

* "C.C.C. Appeal No. 50 of. 1951 : "The facts: are similar: though -the--dates are 
somewhat different'and it is unnecessary to: burden this judgment. with details ‘of 
those: dates.. The. question raised is the sarné: and for'the reasons given in’ the 
connected. appeal; the decision of the lower ‘Court in'this case is correct and the 
decree must be' confirmed: ‘The amount -duein respect of the financial year 
1948-49 was already, paid by:the.plaintiff. The:appeal is dismissed! with :costs. 


nme DN : /C.C.C. Appeal No. 66.of 1950 allówed 
IPM A 4 MN C Lo EL and C.C.C. Appeal No. 50 of 1951 
RM oC uo a oet dismissed. ; d 


“JIN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Whee de ig ited : PRESENT =MR. Justice RAMASWAMI. ' at E 


B. Ni Viswanathan. 3: os, Odi iyo, ss Pelilioner* 
Pi. wh 3. : s SEETI ' ^ ENG T s as , $ > 
‘The Assistant Registrar of Joint Stock Companies, Madras >. Complainant: 
^^ Companies ‘Act (VII of 1913), sections 76 and 131—Failure io hold General Body méeting and failure to 


-place the balance-sheet before Genéral Body tneeting—Distinct offences for which separate sentences'can be imposed. 


' A director of the conipany cannot be allowed to Yely upon His own default for airanging tò hold 
a Géneral Body meeting 2s required by Section' 76 of the’Companies Act in order-to establish liis inno- 
‘cence in respect of the;charge of failure to. place the balance-sheet before the General. Body meeting 
as required by section 191. f , pa Mesh 208 j 
- Àppayya v. State, (1952) 1 M.L.J. 608, followed. à 


Two distinct offences are created by the two sections and there can bemo case of the accused ' 
being prosecuted twice and punished twice for the same offence and put in double jeopardy. On the 


' 2) t à 


- (other hand, the same transaction may give rise to several distinct offences. 


. Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
tiat the High Court will be pleased to revise the Order of the Court of the Fourth 
Presidency Magistrate, G.T., Madras, dated 24th September, 1951, in C.C. No. 4903 
‘Of 1951. aa AE AR a i 


Ee, m gd MEL, Ex 








Tk OR.C. No.-26990f 19527777 770700000 007 "rc grd September, 1952. 
(C.R.P. No. 246 of 1952). 1: . . i parai ' 


* 
í 
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nr (rn R. Gundappa Rao for Petitioners io h"e; Beniw > pa! AE a NA 


“The State Prosecutor (s; ‘Govind Sinon) fot ‘the’ State! ee ín t nune 
j KANG byte i wid ] 
Complainant not represented. , sira gt c a ANDHE n y 
;& The Court made, the. following . PE. Sougia aaas ger dre 


'ORDER+This is a criminal. révision: case waich has, been filed. „against: the 
cofivictión ‘and sentenoe. ofi the Fourth ;Presidenc SUC pre T., Madras, in 
'C-C.. No. -4903..0f : oo Pater a*nsobecscspse. Cub o fil Cty inaas waa EL suns 

The facts are : ©! The petitioner-béfore us, Bi N. Ašwanathan, 'whó was the 
fourth accused in the‘lower Court was one of thé’ ‘Taréctors of the Madras'Electrical 
Industries Ltd., by its Managing Agenis,' the’ Indian Tradés and lrvestrnents, Ltd. 
"This fourth accused appears ’to- have had the contzolling ‘ intetést'in the Managing 
Agency because out of the 'téii shares of the Managing Azency concern; nine belongs 
to his wife; for Whom he ‘acts, and one belongs to this accused: as "pointed. out.by 
Mack, Je} in his order in O. P. No. 1028 of! 1951: This accused has: also 'giveri' his 
address as 310-311; Linghi Chetti Street; to: the, Assistant Registrar. ‘of Joint Stock 
Companies and this is the address of the: Manag-ng Agency concern, the Indian 
‘Trades and, Investments Ltd also. , M nob Ead 


“In these circumstances on account, of the mencar "quarrels which seem to 
have dogged the footpath of this firm from the. beginning the’ ‘company | Jaid its last 
balance-sheet and profit and loss account before the General, Body meeting held 
on 3ist March, 1949. No balance-sheet and profit and loss account had been 
laid before'a General Body meeting of thé ‘company ‘before‘ 3oth' June; 1950, as 
should have been done under the provisions öf sectiofi »31 (i)'of the"Indian Com- 
panies Act. “Therefore, this petitioner and three o<hers were charged for'an offence 
under section 131 (1) of the Indian Companies Act." This. accused was convicted 
and he was sentenced to pay a fine of Rs. 50. | > 


It is also seen that this petitioner ‘has also been put up along with Gi Directors 
for not holding a ‘General Body meeting under secon 55 of the Indian Companies 
Act. It is ‘undisputed that all these directors got convicted urider*section:-76 
and fines were imposed on them and this Court recused zo interfere in revision. ' 


‘The case for this petitioner now as set out by him in paragraphs 9 and 10 of 
the memorandum of revision is-as follows :. «.— 4, 

“The learned Magistrate failed to appreciate de próvBions of sections 26, 181 and 133 of the 
Indian Companies Act, ‘that it is mandatory under section 76 «f the tzid Act to hold an annyal meeting 
within a calendar year and it is only discretionary to hold oth^r gencral meetings and that the balance- 
sheet of a company should also be presented only at an anmual meeting and not in other meetings 
and erred in giving double punishment, once for not holding a meting and again for not laying the 
balance-sheet before a meeting which was not held. The learned Magistrate should have held on 
a construction of sections 76 and 131 that they have reference “bat the mandatory nature of the sections 
referred to the annual balance-shéet and annual meeting. ' The learned: Magistrate ignored tbe 
constitution of the company as embodied in the Articles of Æsociazon of the Company with'supple- 
mentary provisions under the Indian Companies Act, wherever the Act was permissive and erred in 
holding that two different meetings were contemplated ander sections 76 and 135 of the Indian 
‘Companies Act.” 

This contention, that no offence has been made cut “inasmuch as no General 
Body meeting was held within the.period prescribed and therefore no question of 
placing balance-sheet arose and that the charge against him as it stands is mis- 
conceived' and that no offence has been commitzed by him on that footing has: 
been examined by me in a parallel case in Appayra v. State, I followed the Bench, 
decision of the Calcutta High Court in Debendramzth Les Gupta v. Registrar of Foint 
Stock Companies?, and the English decision in Pazk v. Lawton®, and held that the 
Director could not be allowed to rely upon his, own defzult for, ‘arranging, to hold a 
General Body meeting in order to establish. “his: innccence: Then I cited with 
approval Bhagirath v. Emperor’; and pointed out that the argument drawn from 
misery by the Director that he was helpless anc circzmstances forced him from 





1. (1952) 1 M.L.J: 608. | 3. i. 
2. (1917) LL.R. 45 Cal. 486. d 4. ALR. ic:8 Cal. 42. 
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pressing on.and getting a meeting held, could not be accepted. The same reasoning 
applies here with necessary changes and the plea put forward by this accused that 
because a General Body meeting could not be held the balance-sheet could not 
be presented is without any substance. Un 4 poo nte 


Then we shall examine the allegation of double punishment.: Section 76 
of the Companies Act lays down that a general meeting of every.company will be 
held within eighteen: months from: the date. of its incorporation and :thereafter 
once at least in every calendar year and not more than fifteen months after the 
holding of the last preceding general meeting and that on failure to.do so &very 
director or manager of the company who is knowingty and wilfully a party to the 
default shall be liable to a fine. not exceeding five hundred rupees. Then section 
191 (z).regulates;the laying.of a balance-sheet. ` This balance-sheet it is stated should: 
be laid before the.company in.a general meeting. Section 133 lays down. that if 
any default is, made in laying before the company or in issuing a'balance-sheet and. 
profit arid, loss account. . .;. . . as required by section 131 or if:any balance-sheet 
and .profit: and. loss. account is issued . . ... . which does not, comply. with the 
requirements laid down by and under section 131, section 132, section 132-À . . . . . 
the company and evéry officer of the company wha is knowingly and, wilfully a 
party to the default shall be punishable with fine which may extend to five hundred 
rupees.” ‘Thus, two ‘distinct offences are created, viz., a distinct offence for not 
holding .a' General Body meeting ‘and ‘another offence for not laying the balance-. 
sheet ‘before the company in the general meeting. $ 
... .K is possible to haye a General. Body meeting under section 76 without laying 

the: balance-sheet ‘and: a balance-sheet can be laid before a general meeting which 
need, not be. one convened under section 76. "Therefore, there is no case of, the 
accused being prosecuted twice and punished twice for the same offence and put 
in double Jeopardy. On the other hand, the.same transaction may, give rise to 
several distinct offences and the instant case is one. such instance. 


.. "Therefore the point taken fails and there are no-other grounds to interfere in 
revision: except to reduce the, fine to Rs. 10, The excess fine amount if collected 
will be refunded to petitioner. .  .. , 


ES. a ag eU nr "T. . Fine reduced. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘PRESENT — MR, P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE ‘VENKATA- 
: Srimathi K. Ponnalagu Ammal , F SW 20 q- Appellant®' 


no ter gga : | ee 


The State of “Madras, represented by the Secretary to the Revenue Bs 
.. , Department, Madras and others " .. Respondents, 


i P actice—Application to leave to appeal by person not party to the trial proceeding—-Consideration for granting 
eaves ES a ] n 3 f . . 


* The practice consistently followed by English Courts, viz., that where an appellant is not a party 
to the.récord he can only appeal by leave to be obtained on motion ex parte from the court of appeal 
and 'thaz ledve to appeal will not be given to a person not a party unless his interest is such that he 
might have'been made a party, is a just and equitable practicé and is in no way inconsistent with the 
doctrine;that'a right of appeal can only be,created, by Statute. The test to find out when it would 
be proper to grant leave to appeal to a person not a party to a proceeding against the decree or judg- 
meht,in such proceedings is that leave should be granted to persons who, though not parties to the 
proceedings would be bound.by the decree or judgment in the proceedings and who will be precluded 
from attacking its correctness in the proceedings. : i : 


1 


: -Where in proceedings by way of a writ'taken out by the senior widow of a zamindar of an im- 
partible estate to which the State and Court of Wards were the only parties it was held that the Court 
of Wards had no, power. to refuse to give possession to the senior widow who was their ward and who 
had subsequently ceased to be such and that if a third party, viz., the junior widow's adopted son, 
had paramount tights it was for that party to institute asuit in a trial Court to establish his or her rights 








e. 4 


* L.P.A. No. 124 of 1952 and W.P. No. 317 of 1952. Sk 7th November, 1952. 
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and the junior, widow applied to,the appellate court for leave t» appeal held, as the judgment was not 
a judgment in rem but-was binding only, between the senior. widow, tae State and the Court of Wards 
and would not affect the legal rights of the junior widow but the carrying into effect of. the judgment 
would adversely affect her which could be prevented by her by taking. other steps, it was not a fit 

ve Dad D Mo at ee LUN e eG f 


and proper case in which leave shall be graniedi: |: -1% 


Appeal under clause 15 of the Letters Patent against the order of Subba Rad, J.» 
dated 15th April, 1952, in C. M. P. No: 13519 of 1950, being a petition for issue of 
a Writ of Mandamus, etc. MI NUMAE ES E x 


LK. V. Venkatasubramania Aiyar, K. S. Desikan an3 V. C. Sri Kumar for Appellant, 

R. Kesava Aiyangar, K. S.. Ramamurthi, | K. Paraseran and the Government 
Pleader (P. Satyanarayana Raju) for-Respondents. siy tete n 

The: Court delivered the following s^ ^. 5 e 7 i Bus ec 


JupoMzN?::L:P.A. No: 134' of 1952.—-This is an appeal under the Letters 
Patent against the judgment of Subba Rao, J., in C. M. P: No.: 13519 of 1950. 
That petition was filed in the following circumstances. Krishna Vijaya Poochaya 
Naicker,.Zamindar of Marungapuri,'an impartible estate situated in-Tiruchirapalls 
district, died on 17th September, 1926, leaving bekind him three widows, Lakshmi 
Ammani, Ponnalagu Ammani and Muthulagu Ammani. As one of the incidents 
of impartible estates in Southern India is that the estate is descendible to a single 
heir, the ‘seniormost of the three widows’ would b= ‘firs: entitled to succeed. The 
Government, on the assumption that. Lakshmi Ammani was the seniormost of the 
widows, proceeded to exercise powers conferred on them by the. Madras Court 
of ,Wards;‘Act. On 11th July, 1927, the following nctification was published in 
the Fort St. George Gazette and in the Tiruchirapalli Distzict Gazette : 

** Under section 15 of the Madras Court 'of Wards Act. 1902 His Excellency the Governor in 
Council declares Lakshmi Ammani Ammal, the proprietrix of. he Marungapuri estate in the Kulitalai 
taluk of the Tiruchirapalli District to be incapable of managing her property and directs the Court 
of Wards to assume the superintendence of that property. , " 

2. The Collector of Tiruchirapalli will-discharge in respect cf the property the duties imposed 
on a Collector by the said Act.” Mie E vhs hx | KANA t 
It is common ground that in pursuance of this notification the Court of Wards 
assumed the superintendence not only of the impartble estate of Marungapuri 
but also other partible properties left by the deceased Zamindar. 


The late Zamindar left behind him a will dated 3cth July, 1915, and a codici 
dated ioth. August, 1926. Ponnalagu Ammani alleged. that she took the son of, 
her daughter in adoption to her husband. on 1st ecember, 1949, under the autho- 
rity given to'her by her husband in the will and the codicil. She appears to have 
sent a petition to the Government. on 6th Janua-y, 1950, on behalf of.the minor 
adopted son:; Lakshmi Ammani filed. another. 5etition on 1st. May, 1950, evi~ 
dently attacking the validity of the. alleged adcptior. .The Government passed 
an order, G.O. No. 2709 on the gth October, 1950, dealing with both the petitions 
and communicated portions of their order to the two widows respectively. The 
following is the portion of the order communicated to Ponnalagu Ammani : 


*€ (5). With reference to her petition dated 6th January, 1956. read above, Srimathi Ponnalagu 
Ammani is informed that the Government have directed the Court af Wards to release from its superin- 
tendence the properties pertaining to Marungapuri estate wich are now under its superintendence. 
As, however, there is dispute as fo title'to the properties tween the senior Zamindarini and the 
adopted boy'the Government have decided to retain custxly ta enable either of the claimants to 
obtain suitable orders from the civil court in regard to the zustody of the properties.” 


To Lakshmi Ammani the Government communicated paragraph 4 of their order, 
which ruris as follows : ee PG i E : : 


* (4). . With reference to her petition, dated 1st May, 1950, read above Srimathi Lakshmi 
Ammani is informed that the Government ‘have been advised that the adoption made by Srimathi 
Ponnalagu Ammani is valid in law and that she (Srimathi Lzkshmi Ammani) has no longer any subsis- 

- ting legal right or titlé to the impartible and partible properties of the late Zamindar which are in 
the custody of the Court of Wards and that it is therefore nor possible to hand over possession of such 
properties without an order of a civil court. The Goverrment have directed the Court of Wards 
to release the properfies from its superintendence. She is formed that inecase she does not obtain 
suitable orders from: a civil court, ‘within a period of thre: monchs from’ the date of receipt of this 
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-order ` regarding" the'custody*of the properties, the!Governihent will,-on the' expiry of that períod; take 
such Steps in regard to'them as e may consider suitable and necessary d in the'light of the legal Advice 
theyihave received. "a ue ar nae und a esas "s * 1 i Se ope 
On :7th "October, 1956, “the following ‘notification » “was ; publ in. the Fort "St. 
George Gazette z IN TENE EEA A ae Lod per fragen 

i. -MIr exercise of the powers: conferred. by section, 15 of the Madras: Court of (Wards, Act, 1902- 
(Madras Act I of: 1902) and of all other powers enabling them in this behalf, His Excellency the Ggver- 
‘nor of Madras hereby rescinds Revenué Department Notification, No. 216, dated the 11th July, 1927, ` 
published at page \1079 of. Part I of the , Fort St., George Gazeite, dated the 10th July, 1927, declaring 
Srimath? Lakshmi Ammani Ammal, the then. proprietrix of the Marungapuri , estate, in the Keulitalai 
ttaluktaf the Firuchirapalli. district,to ‘be incapable of "managing her property -and directing the Court 
-of Wards to assume the superintendence of thát;property.? eR ade fup A abs s t 


The Government followed it up by another nctification:a few days'Tater which 
"was; published, in the Hort. St., George. Gazette; dated 21st, ‘November, I „ It, was 
in, the; following . terms 2:4 0) «i al, dp E, a Doo owp alig jo oes cu 

wu It is ‘herebyinvtified under section’62 of thétMadras Court of Wards Act (Iof Pe ‘that, ürider 
order. of Government, the Court ;of Wards; bas; released, from its superintendence the, Marungaputi 


estate in the Kulitalai taluki in the ; Timçhirapalli district i including, the dining and d partible properties 
Heft by the late Zamindar.”, um SRM g uM 3 : 
e DI ute e g PD i A 4 i 


> Teng BAEN ‘after this notification; Lakshmi Ammani “filed. in this oirt : an 
gpolication under Article.226. of the Constitution for the issue of a-Writ of Mandamus 
‘or-any appropriate. writ or: order /directing the:State of :Madras.and the:Court of 
Wards :toildeliver: possession où the Márungapuri.Zamin properties which .weré: in 
‘the supérintendence:of the: Gourt of: Watds to her with accounts, récords,'doeuments; 
etc. She also prayed Mor;s san ad:interim dijunction’ restraining: the respondents 
from parting with the custody. of the properties in favour of any person other than 
lher pending disposal, ofthe main application. In the affidavit filed-by her karyasthar; 
after setting-out -the facts above narrated,- ` he'alleged that the "Court of ' Wards 
was bound to hand over possession ‘of all the properties including the’ aéciimulated 
income only to her and stated that the Court of Wards having assumed manage- 
ment on her behalf and in her right, it would be unjust and: incompetent for them 
to set up the rights of anyone else.in derogation of and inconsistent with her. rights 
"without surréridering and..restoring possession. ofthe properties to her... . 


The Collector of Tiruchirapalli filed a Countér-affidavit on behalf of the res- 
pondents; * He stated inter alia thàt'the Governmient-were advised that the adoption 
was validly made and had: the effect of divesting Lakshmi Ammani of the estate. 
and.the adopted son became entitled ‘not only to the impartible zamindari but also 
to .the ‘separate and partible properties-left by the: late Zamindar. The attitude 
taken: up. by the Government:and the Court of Wards is summed up in paragraph 5 
of. the: counter-affidavit in which the’ objection was taken that the question as to Who 
is the proprietor ofthe éstate'could not be decided i in proceedings by way of a writ 
and the matter could only DE decided properly i in a- NI court at the instance of 
either of the two claimants." y 


Lakshmi Ammarii's Ya yaa filed a reply affidavit’ ‘alleging that it was riot 
‘competent to the réspondénts tà raisé. any objection 1o the re-delivery of the zamin 
to lier as it-was from her they’ 'tooK the zamindari and it was on her hehalf that they 
had ‘been in management of the estate... A legal plea was Put tnu in the tollowing 
terms... "attuare ec fru d SC CON, (nd E T 

“The respondents’ ‘having accepted’ the position of guardianship and taken the zamin in that 
‘capacity it is not competent for them to assert any hostile; title or set. up Jus tertii until they bad 
surréndered possession and discharged themselves from” the guardianship with which the statute 
had clothed them.” 

rade Lakshmi Ammani* $ karyasthiat, ‘gitbsequently’ filed a further affidavit evidently 
because of the,notification of the Marungapuri estate under: Madras Act. XXIV 
of 1948. «He alleged.that-even if that Act was valid the notification under it would 
not vest'in the Government the propertiés, other than the Zamindari liké the sepa- 
tate’ properties, jewgls,. ètc., left by the late zimindar, and these Jiad in any event 
to be re-delivered to her.: "A schedule was attached to the-affidavit setting out in 


> 
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` detail ithe, items;.of properties, which would not vest;in. the Government. under 
Madras Act XXVI, of 19485: ety gt ena o s arn) tc sn oe des 
The petition was disposéd ‘Of by Subba'Ráo, J.“ 'He held after'a consideration 
of, the facts and the, relevant provisions of ithe (Court of, Wards Act that-the Court of 
“Wards had no power to refuse, to-give ‘possession ‘to, the. person’ who-.was- their ward 
and who had subsequently ceased,to be such. H a third party had paramount 
tights it was fór that party to institute a suit in a civil Court to.establish his or her 
rights. , The learned Judge recognised the effect of Madras Act; XXVI of, 1948, 
nldmély;" that 'evén' oni, his finding Lakshmi Ammani, could ‘only claim to recover 
possession of properties that did not vest in the Government under the provisions 
of that Act.:'-He*therefore directed ‘the ‘respondents’ to hand over'tó hér the pro- 
perties'belongirig, to ‘Lakshthi Ammani ili their pesseision excluding the propérties 
that vested in the Goyérnmerit under Madras Act:X XVI of 1948. . This order. was 
passed on 15th April, : 1952. : eg X er EE 
„o Neither the State of Madras nor the Court, 5f Wards. filed any appeal. Bu 
-on 22nd‘‘April, 1952, Ponnalagu, Ammani, filed at: app-ication before us asking for 
leave to’ prefer a Letters Patent appeal against the order où, the ground that neither 
she ror the adopted son had been impleaded in; Lakshmi Ammani's petition, that 
she was'a person whose rights were affected by the said decision and as an aggrieved 
person ‘she should' be’ granted leave to file an appeal though she was not a party 
to the petition. In the affidavit filed in support of the application she submitted 
-that even if the'adoption were to be disregarded she would be entitled to an equal 
‘share in the partible properties left by the late Zamindar, and if thé adoption were 
to be upheld neither she nor Lakshmi Ammani would be entitled to any share. 
"We granted leave to appeal as we thought that Ponralagu Ammani was vitally 
- interested in the subject-matter and felt “aggrieved by the order passed by Subba 
Rao, J., and we admitted the Letters Patent Appeal. The order granting leave 
was, however, passed ex parte. un dnd an 
^4. A. preliminary objection was taken, by Mr. Kesava Aiyangar on behalf of 
Lakshmi Ammani that the appeal was, incompetent because Ponnalagu Ammani 
who was:not a party to the petition disposed .of by. Sabba Rao, J., could not file 
~an appeal against the order in that petition and there was no provision of law under 
‘which this Court had the' power or jurisdiction -o -grant leave to a ‘person ,not a 
party to a proceeding to prefer an appeal against zn orcer in that proceedings. His 
contention ‚briefly was that the right of appeal i; the creation of a statute and a 
Court, could not enlarge its appellate jurisdiction by,its own'rules of practice. His 
. contention was obviously based on.the assumption tha: there, was something in the 
Letters, Patent which impliedly restricted the rigat of appeal against judgment or 
order.in any,proceeding to the parties to the proceeding. í E 


The-miaterial provision of the Letters Patent is ckause 15. , It runs thus : 


** Appeal ‘from the Courts of Original jurisdiction to the High Court in its appellate |. jurisdiction.— 
And we do further ordain that an appeal shall lie to the said High Court of Judicature at Madras 
from the judgment (not being a judgment passed in the exercise of appellate jurisdiction in respect 
of a decree or order made in the exercise of appellate jurisiictior, by a couft subject to the superin- 
tendence of the said High Court and not being an order made in tae exercise of revisional jurisdiction, 
and not being a sentence or order passed or made in the exercise of the power of superintendence 
under the provisions of section 107 of the Government of India Aci, or in the exercise of criminal 
Jurisdiction) of one Judge of the said High Court or on» Judge of any division court, pursuant 
to section 108 of the Government of India Act, and thet notwithstanding anything .hereinbefore 
provided an appeal shall lie to the said High Court from z judgment of one Judge of the, said High 
Court or one Judge ofany division court, pursuant ‘to section 103 of the Government of India Act 

.made (on or after the 1st day-of.. February, 1929) in he exercise of appellate jurisdiction in 

.respect of a: decree or order made by a Court subject to the superintendence of the said High Court 
where the Judge , who passed the judgment: declares thatthe case is a fit one for appeal ; but that 
the right of appeal from other judgments of Judges of the said High Court or of such division court 
shall be to.us, Our Heirs or Successors in Our. or Their Pr-vy Co.mcil, as hereinafter provided." - ' 


The argument was that the word “ judgment ^ ir. this clause had the same meaning 
as. the word |“ decree” in the Civil Procedure , Code and section, 96 of the Code 
"which provides for.an appeal from ““ every decrze passed by any Court exercising 
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original’ jurisdiction to the: Court ‘authorised to hear appeals from ‘the’ decisions ‘of 
such Court” has been construed as conferring that right of appeal d om the 
parties, to the suit who might, be aggrieved by the decree., eerie 


"Mr Késava Aiyangar relied on the: following observation. which! óccürs in 1 the 

opinion’ of Sir John Edgei in SEF: Bhogilal v. Temple Committee, 1 : X A le 

"+The term * judgment’ in ‘the Letters Patent of the High Court means’ in civil cases a decree, and 
. not a judgment ' in the' ‘ordinary’ sense?" 1! 1: À 

In the Code of Civil Prócedure : We f find thrée expressions. used relaie to the decisions. 
of Courts, namely, decree, order. and judgment, Decree i is defined as follows To 

` e ‘Decree? means the formal, expression. of.an 'adjudication which, so: i ebiveguids the court. 
expressing it, conclusively, determines the rights of the parties with regard to all or any of the matters. 
in controversy in the suit and may he éither preliminary ¢ or final. It shall be. dé ed to include the- 


rejection ‘of a plaint and the determination/of any question within section 47 or seetion 144, but shalt 
not include (a) any adjudication from which an appeal lies : as an appeal from an order," or (b) any 


order of dismissal for default," 
DU f Order? means “the raka ‘expression of any decision’ of a civil curt which 
is not a decree.” '* Judgment ” i defined as‘ the statement given. by. the Judge 
of the grounds of a deéree or order.”. Their Lordships of the Judicial Committee 
evidently had in mind this definition of ‘judgment when they refer to “a judgment 


in thé ordinary sense. The chere of" ad ent under, the Civil Procedure. Code 
is this... Under section 96; ' 


' 


i E Save. where otherwise d provided i in the ‘body of this Code or i bya any other das fot; he 

time being i in force, an.appeal shall lie from every decree passed by any court exercising original Jone 
diction! to the court authorised. to hear appeals from: the decisions of such court?" ' 
"Under section 104 an appeal lies from certain, orders mentioned in “ha, section 
and in Order, XLIII. But no appeal ordinarily lies from any other:order, ., Im 
certain cases a second. appeal is, provided from appellate. decrees. (section 100). 

. No appéal lies against à judgment as such, às "distinct from „a: decree, or order. 

Under clause 15 of the Letters Patent an appeal lies from “ the judgment " of one 
Judge of the High Court. : “This. difference in language has led to tlie yiew taken 
by-this: Court in the leading case: "Tüljaram Row v.-Alagappa Chettiar2; and: Subsequent 
‘decisions following if that certain: decisions of: ‘Judges on the: Original ‘Side’ of the 
‘High Gourt are ‘subject to appeal under! clause 15 of the Letters Patent though 
similar: decisions would' not ‘be appealable under the Civil Procêdure' Code. "We 
are not now concerned with the ‘correctness of this view. Sulaiman, J., in Hariram 
` Singh v. Emperor?, was inclined to 'hiold that in view of. the observation madé- by 
the Privy Council in Bhogilaliy. Temple Committee}, the word “ judgment ”? catihot 
‘now be taken in its widest possible sense só as to include every; order which’ ter> 
minates a proceeding pending in the High Court so far as that Court is ‘concerned, 
It was not disputed before us'that an appeal -would lie from the judgment of'à 
Judge of this Court disposing of an. application for a writ under Article 226 of the 
Constitution to a Division Bench’ though it may not be strictly a ‘decree „within the 
meaning of the Civil Procedure-Code.. Mr. Kesava Aiyangar's anxiety to equàte 

' judgment in clause 15 of the Letters Patent with “ decree ” in the Civil Procedure 

‘Code was.to have*the benefit’ of rulings in.which it was held that only: parties 

-to-a suit could appeal against the decree in the: a ‘Support’ for this view is 
apparently sought from the definition of “decree” as :” 


Do f the formal expresion of an adjudication which" cousin determines the rights of the 
: parties to the suit Min Es TP 


" Varádachariar, J., in United. Pros V. Atiqa ‘Begum’, observes at^ page 150: 5 


` * Section 96, Civil Procedure Code, does not in-terms: say who is entitled to prefer-an appeal, 
. but accarding to the Code itis the decree that.has to be kiyai against. .. The decisions have there- 


. fore laid it down as.a matter of inference that'a party ON iy affected by me oe: is thie only person 
.entitled to appeal.” - +- net 


a 
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Observations i in. decisions of the. Federal. Court in. Appeals sought to be: preferred 
in criminal cases which were relied on. by Mr. Kesava Aiyangar appear to us 
to, be entirely irrelevant,’ Their Lordships in thos. cases were concerned with the 
question | whether ‘an “interlocutory ‘order made in a criminal proceeding could be 
carried in appeal to thé. Federal. Court, arid it was-held chat, it could not be, (See ` 
Küppuswami Rao v. The King?) 


on, Iis ,equally not necessary. pe -deal with the wiles of English and. Indian 
Courts to which Mr. Kesava Aiyangar referred us for the proposition that there 
is no inherent right of appeal and. the creation of a right-of. appeal is an act which 

: requires legislative authority and that néither the infe-ior Court nor the superior 
Court nor both.combined,.can. create such a ,-ight (Attorney-General v. Sillem?, 
National Telephone Co., Lid. v. Post-master General®, Fushpa*: Bharati v. Secretary of Stated 
and Lakpatram v. Beharilal®, In the case before us there is no controversy about 
the right of appeal as such. The only controversy, is as to who is entitled to appeal. 
On that: question the ‘cases referred to ‘above have no bearing whatever. ` 


Mr. Kesava Aiyangar concedes that every. party. tc a suit is nót entitled, as of 
right to-file an appeal against the decree in the sui. ‘The, party must be aggrieved. 
"While it lias. been held that a party, who.is not aggrieved i is not entitled to appeal; 
it has also ‘been held that even a successful party in a su:t can file an appeal against 
a finding of the Court on one ‘of the issues which is adverse to him, though the 
final decision is in his favour (Vide Nimmagadda Vznkateswarlu v. Bondapati Lingayya® 
and Harachandradas v. Bholanath Das?).. It was laid d-wn i in these cases that the 
test to be applied i in.each case is whether the finding scught,to be appealed against 
is one to which the rule of res judicata may be held to be applicable so’ as ,to dis- 
entitle the ‘aggrieved party to. agitate the questicn covered by the finding i in any. 
other'proceeding. This rule is certainly an extension of the principle that it is only 
a party adversely affected by the decree that is entitled to appeal (Vide Varada- 
cháriar, J., at page 15r in United’ Provinces y. “Atiga Begum.9 This extension ,is . 
-€vidently, based on Roundy of justice. .. Guha, J. in  Eurachandra Das v. Bholanath 
Das’, says a qon : Eu A . 

le i,e e The Code of Civil Procedure, by the provisions wm to the right. of; TM as 

they’ how stand, does not provide for an appeal against a finding c-ntained in a judgment, the appel- - 
‘ants i in. this Court! have, therefore no right. of appeal, under the law, .On grounds of justice and . 
recognising that, on that ground, the implication of suitable exception or qualification may be justifiable 
and,eyen necessary, we are prepared ‘to follow the rule‘engrafted on te statute by a current of decisions 
by, High. Courts in.this country, that an aggrieved party may have z right of appeal, and: that the test 
to be applied ir in'such a case is whether the finding sought tc be arpealed against is one to, which the 
rüle-of res judicata may be held to'be applicable, so as to disentitle the — party d agitate the 
question covered by the finding i in any other, , proceeding.” n 

n “On the, immediate. question, “namely, whether a person who is ‘nota. .party 
toa ‘suit or. other: proceeding i is under no. circumszance entitled. to prefer. an appeal 
against’ ithe,. ‘decision. in that suit, or, proceeding, there is very little: authority in 
India. . “In Indian Bank, v. Bansiram .Jashamal?; Madhavan Nair and Jackson, JJ 
held: that neither under the general principles of Jaw.nor under the Civil Procedure 
Code can a person, who was not a party to a suit prefer, an appeal against. the 
"decree" therein, ' “In that, case the. Official Receiver: representing: the, general body. 
of creditors,” was a defendant. in. a suit brought : Dya two plaintiffs to declare their 
title. to two. items: of. property. '* ‘The suit went: ägåiùst the Official Receiver. But 
“he did not ‘file:an’ appeal. ' ‘One’ of the creditors ‘there pon ‘filed’ an ‘appeal agairist - 
"the: dectee in the suit and, along, with it. filed ar application’ praying that in, the 
circumstances this Court may be pléased to permit the applicant to appeal.against 
the decree. The learned Judges. held_that under. the Civil Procedure Code no 
pe who i is. mota party | to the süit c; can préfer af appeal arider Section 96, because : 
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; TT NORD EROS AY ORE NG KANG crs Wea Nah a 
i. the Fight of appeal is a spédial-credture of statute'andiit can bé exeréised’ only: by those n^whiom. 
the power isi vested. expressly or'implied, by thecstatute sil» à gee dot y sus I nei p 

; fests Trib: ns 
i SUDUR EII AUI i 1^ ir relied On by, the appellant 
op Luter ge EA Oe eo i v) 1 us 3 Peut ere fa 26; coitu st ivi. 
in which leave to a! persani intérested in, büt'tiot a party, to, an, action, was giv 

"y d el Ed Uu Tnnc ea ERANG NEH ae d eat i etii FOr gh Duis 
to appeal from an order by ‘which thé'person was aggrieved.” 'Büt the learnéd 


thatit. was’a. proper case: intiwhich the:permission should ibe‘¢iven.! This ruling 
was:followéd by a singlé Judge (Abdur*Rahman, J.) dn Kasi Chettiar». Sécrgfaty 


ofiStatel, uti ia iiv, um a rtd ose Adr eo) olin r 


CUM e ds DAN ANA D s dne: Eo ch ue s Pena m d. ada 
Li s 
Mr. Kesava. Aiyangar further contended .that an, appellate, Court „cannot 


tion*hé'réliéd on the decisioni ih Puilpati' Bharati v. Séotekdry of State Lakshhatram 
vi" Behanilal?,' Kishori: Lal!v: Governo! in. Council, Pünjab* ‘atid’ Ramanayya v. Kotayyas. 


ur 


: DN 
A NG ae SE, NB MPG L ut aay Ges Hoc ont y pos 
-< In the first place though every Court of superior jurisdiction no doubt possesses inhererit. powers 


In. thetlater cáse in. Kishorilal-y.iGovernor-in Couhcil, Punjabi, their. Lordships ‘point 
out that à, certificate, iider séctión ‘205 is a nêtêssary, condition, precedent to all 
appeals ‘to the, Federal Court, and if.the High Court refuses to. grant: a: certificate 
it is not for them to enquire:into the reasons for-the refusal against which no appeal 
lay to that Court." Wehave nothing like: that Here: ‘There is no provisión: making 
such"a‘léave-a condition ‘precedent’ to"an-appeal like thë one under consideration ; 
: Mr. Venkatasubramania ‘Aiyar for" thé" appellant’ relied on the decision in 
Bombay: Province v. W. I: Automobile Association®, and the English practice ‘on ‘which 
that:decisioniis based»!,In the Bonibay case,"Chagla, G.J., and ‘Bhagwati,’J.; held 
that a.person'not a party to a suit :may-prefer’an appeal if he is affectéd by. the 
order: of the trial Court provided he obtairied: leave ‘from: the Court ‘of appeal. 
The learned Chief Justice observed as follows :: © ': MEER IL ats Mae 
$- t Thè Civil Procedute Code toes not in terms lay doyri as to Who can beja patty. to an appeal. 
But it is:cleár and this*fact‘arises}from ‘the véry basis of appéals;'thátónly a party against whos a 
decision is given has a right to prefer an appeal;t; 'Even.in England the:position-is the same,’ But it is 
recognised that.a;person who is not a;party;to,the,suit may prefer an ‘appeal ifthe. is affected: by. the 
order of the trial Court, provided he obtains leave from the, Caurt of appeal therefore; whereas in the ' 


case of a party to'a suit he has a right of appeal, in the case of a person not a party to, the suit who. is 


affected by the order he has no rightibut the Court of appeal may im‘its discretion allow him to prefer 
an appeal". 5 in ndm wer oo CDRS VP stt nain dort ^j 


etd am 

£O x EU TM A NEIN. ‘ DEDE 

Bhagwati, Js referred to the decision of this Court in Indian Bank y. Bansiram Jashamal? 

and accepted it as. authority for the position that no person who.is not a party. to 
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a suit ór;proceeding:has.a riglit, of,appeal: But; if 5e was dggrievedby a decision 
of, the, Court, ;thereinedy open.:to: him was to, approack.the, appellate Court,and. 
ask.for leave fo appeal; which thé,appellate Cour; would grant in propers cases. 
The learned. Judge cites a.passage from the, decision in, In. ne: Securities Insurance Got 
where’ Lindley,: L. Ji; said. thatthe practice ofthe Court=,of Chancery. both before: 
and ;after}-1862: was, well. settled that while a, person who was a. party could appeal. 
without any leave.a person. who..without ‘being. a. zarty was éither bourid by, the: 
ord&r.or was aggrieved by.it,or. was prejudicially zffectzd, by it could. not appeal 
without: leave. an! « » | ee M ae o s £o aix TELE 
' Thére is "abundant authority recogüising thé éxiscince ‘df such’ a” practice: 
and inüuinérable instances’ of such a practice to"tome of-which learned counsel: 
referred us, namely, In re Markham Markham v. Mazkham®: Yi vé Pádstow Total Loss 
and Collision Assurance. Association®, Attorney-General v..,atarquis of Ailesbury4;_ and 
In re Ferdinand Ex Tsar of Bulgaria’.:; (The, position is, (aus, stated in: the Annual 
Practice for 1951 at page 1244-2; in inio. ff a a to tr ai dunt on 
- “Persons 'not ‘parties on!the ‘record may; by leave obtzined'aa an' ex parté application to ‘the 
Court of appeal, appeal from a judgment or'order affecting: ther inte=stš; as under the oldipractice.?? 
Halsbury's : Laws of England; Vol! XXVI, -tpagë rr5, gives the same" rule: in: a? 
differentform zi 415 SE a trea ON aE dn aa a a Bootee ara 
‘eo A person’ who ‘is not a'party and'who has not ‘been ‘serve: witk such hotice (hotice of the ju 
ment or order) cannot: appeal without leave, but a person who mignt properly have’ been ‘a: party- 
may obtain: leave to,appeal’ 6 au tela jeni cas cian P4 quts albus 


Several, instancës are referred! to'in the fogt-hote' and Cie limits of thé rüle dan. 


' 
H 


5- 


time limited for the appeal. The reason'fo'the practice apparently is the principle- 


In more or less similar terms.the rule and itslimiz are stated in Seton on Judgments 

and Orders, 7th Edn., Vol. 1, at page 824: wn Sum 
“Where the‘appellant is not a party to the record he can cnly apoeal by leave to be obtained on. 
motion ex parte from the Court of Appeal. . . .. Leave to apoeal wall not be given to a person not. 
a party unless his interest is such that he might have been mede a party? | qs , gy. inc 
Mr. Kesava Aiyangar of course could not deny hat such a practice was well 
established in England. ‘But he, contended that such, a, practice’ could not be; 
followed by our Courts, governed’ ds we are by the C-vil Procedure .Code and 
the Letters Patent. , We do not see why. . The very doctrine on which Mr, Kesava. 
Aiyangár rests his whole case, namely; that.a right cf appeal is a creature of statute- 
and an appellate Court cannot create a right, of appeal is founded. on English. 
authorities like Attorney-General v. Sillem?. ‘The pcovisicns as regards appeal in. 
England are ‘not materially different from’ those’ contain=d in the Civil, Procedure- 
Code or Letters Patent." In neither of them is there-any express mention of persons’ 
who could appeal. .In our opinion the. practice consistent y followed by the English 
Courts is'a just and equitable practice and is in no'wzy incensistent^with the doctrine- 
that a right of appeal can only be created by statute. With respect to the learned’ 
Judges of the Bombay-High' Court we agree' with them that there is nó reason why- 
the practice should not be followed by Courts in India. a! ee 
'" Now, what is the test to find out when it would be.p-»per to grant leave to ap-- 
peal to a person not a party to a proceeding against the dezree or judgment in such. 
proceedings ? .. We think it'would be improper'to srant leave 'to appeal to evéry* 
person, who may'in some: remote or indirect. Way ‘be, p=ejudicially affected by a 
decree of judgment.’ We think. that ordinarily leave to =ppeal should be granted. 





I, (1894) 2 Ch.D. 410. .— e. = 5. (1921) 1 Cà.D. 107 at 110. 

2. (1880) r6 Ch.D. r. mn .. 6. rit 2 Ca.D. 620. > 1 

3. (1882) 20 Ch.D. 137 at 142. i 7. (1862) 10 H.L.C. 704: 11 E'R. 1200. 
4. ` (1885)' 16'.Q.B.D* 408, 412. kan S Ma E a KENAN 
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to ‘persons who, though not parties to the’ proceedings: “would 5e bound by the 
decree or judgment in. that proceedings and who would: be precluded from attacking - 
its correctness in other proceedings.’ We can'give as. an'instance the case where 
an: Official Receiver. impugns an alienation by the insolvent’ and. sues to set it 
aside and fails. If he does‘not appeal the decision: of the trial.Court would: be 
final and: binding not only ‘on him but also: on' all the creditors." In such a case; 
if the. Official Receiver does not choosé.to file an appeal an ‘aggrieved -creditor 

| Should ordinarily be given: leave to appeal if he shows a prima facie case against 
the order sought to be appealed. A more or less similar test has been applied 
to ;cases where. a successful: party has, been allowed to file an appeal: agaigst an 
adverse finding. (Vide, sNimmagaddá Venkateswarlu v. Sadat ‘Lingaya? and Hara-. 

` chandradas v.. Bholanath; Das? eee dn "LCS Beaulieu 


5» Applying that.test, can "we ‘say that Poona. Aoma “will -be- cupa by: 
the judgment of. Subba: Rao; Jin the application filed by. Lakshmi ‘Ammani to 
“which she was not a:party? We think not. The Court of'Wards^cannot be 
, Said,to have represented her.., The judgment. of Subba Rao, J., was in no, sense 
a -judgment in: rem: - It is binding. only. as "between: Lakshmi Ammani and.the , 
Government. and the -Gourt ofi Wards. "Mr; Venkatasubramania.: Aiyar : when. 
he says that the judgment | of Subba Rao, J., affects his client adversely, means: not, 
that ihe decision, affects her legal rights but that the carrying of it-into effect would 
Adversely. affect, her, that is, if and when the Government and the Court of Wards 
deliver possession of the properties to Lakshmi Àmnzani as directed by that Judgment. 
‘But, it; will be, open. to -Ponnalagu, Ammani to, prevent the, happening, of such, a, 
thing, by. taking, other steps. ` In these circumstances we do not, think that.this is a. 
fit.and proper, case in which, leave. to appeal; should be granted. 1 ; We therefore hold. 
Pon the appeal is, = incompetent: and. dismiss it... - 


a pe T WL vie 








“VPS: : k ue t P a 2 N DUE s . ay E : B di. Appeal’ sinised: 
: pase IN THÉ HIGH, COURT. OF JUDICATURE. AT MADRAS... ba E 
: men EDT ~ PRESENT: Mr: Justice SUBRA’ Rao nib "sg MRNA. 
P. Narasimha Radar e es A AA a ki E 2 Pillar 6; 
quio 20 ag. ENS botas ates M N A UP m. 
‘The: District Magistrate, Cuddapat * M ie ae i m s spoon” 


` in E A ; Uoc. 

Ha. “Anns: Ad qx of 1878), j5 sections” 5s. LA 19. and J Bue 43—Refusal ef i for a gun No reasons 
given in "the! order — Validity Constitulion of India (1959); Article 19 [o (£) Gui. A propery * Whether 
the provisions of the Att and’ rule'conttavei ihe Arile, 


An application’ for à licence for a gun’ was rejected by an ader of the’ District Magistiate which 
ead ** the:gun licerice applied for will not be’ granted. Ne 2 ^ A 
ie nS 


ae Tu “ah application Tor the i issue ‘of a writ ‘of certiorari ‘anid ‘mandamus, 7 JA i b. 
e d nips TM 


` He | , the Government i is, ‘authorised, under the Arms Act to ‘make rules a issuing. of licences to 
‘Keep’ guns, HÓA power tó issue & liceiice" nécessatily ' carries with it the power to refuse to issue a licence. 
When-ufider section’ 15«óf:tlie-Aétithe Governniert-authorises a pafticular officer to'issue a licence if 
.he.is, satisfied: that" certain. conditions are. complied“with} it follows that if hé is not so sátisfied;' hë 
cannot issue a licenoe. . The provisions. of rule 43 are not. therefore illegal: and under that rule the ` 
magistrate, can issue or refuse to issue a licence an: his discretion. apa! tan Jorna ‘ 

Gi) A.gun which i isa material. obi ect which can. be acquired and owned ‘is, prope 

the el dein wi 19 (i) (f) of the Constitution. ET io T "E a d ivt vitis 


(iii) Many situations can be visualised Whea the uncontrolled user of firearms may. be detri- 
mental'to the public intérésts while thelpossession of firéatiris by-desirable persóns will ‘be a protection ' 
‘and. safeguard. Fhe: Statexcan . therefore! intervene! and: put restrictions on the user ‘to protect the 
general public without, destroying. the fundamental rights; and the machinery evolved,.viz:;a licensing 
systém, the power of i issuing licences being vested i in a;responsible officer of the Government like-the 
. District Magistrate whose discretion ‘in passing orders being judicial and subject to appeal. to the Board 

of Arun imposes. Feasonablé restrictions on “the fundamental right within 't the i meaning of Article 
AQ (5)57 7 Fe aes : 


t 
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(iv) The licensing machinery established will be a ressonakTe festriction on the fundamental 
right only if the District Magistrate gives reasons for his order Tor the scrutiny of the appellate tribunal 
and since in the instant case the order did not give reasons jt, must. be quashed and the, District Magis- 
. trate directed to dispose of the matter afresh according to law. | Kes 


: -Petition’ praying that in the circumstances sated in the affidavit filed with 
C. M. P. No. 7677 of 1951 the High Court will be pleased to issue a writ of mandamus 
directing the respondent to issue a licence applied for by the petitioner, for the, 
possession. of a single barrel cartridge Gun No. 12 3ore (S.B.B.L.), etc. 


“Messrs. Row and Reddy for Petitioner. ae 
-9 4 . * LU x s ' 

^: "Ehe Government Pleader (P. Satyanarayana Rau) fx Respondent.. . 
The Court delivered the following 


. "JupcwENT,—C. M. P. No. 7676. of 1951 is zn application under Article 226 
of the Constitution of India to issue a writ of mandamus directing the. District 
Magistrate, Cuddapah to issue a'licence applied for by the petitioner" for the. 
. possession of a single barrel cartridge Gun No. 12 Fore (5.B.B.L.). C.M.P. No. 7677. 
of 1951 isan application by the same party for isse of a writ.of certiorari to call for 
the records of the District Magistrate, Cuddapak and to quash his order, dated 
gth March, 1951. The petitioner is a citizen of tae Irdian Union residimg in the 
village of Anantharjupet, Kodur firka, Cuddapaa district. It is stated in. the 
affidavit that both on the eastern and southern sice of the village, where his lands 
are situatéd, there are reserve forests and: also uarese-ved forests and that these 
forests are infested ‘by wild animals of various types like deer, stag, sambur, wild, 
pigs, cheetahs, bears and tigers. As those animas cause considerable destruction, 
of food crops and of cattle, the petitioner applied on 2nd January, 1951, to the 
respondent for a licence for a single barrel cartridge Gun No. 12 Bore (S.B.B.L.) 
for the purpose of hunting and the protection o: crops from wild animals. On 
the 19th March, 1951, the petitioner received an order of the respondent refusing 
the grant of a licence, without ‘any reasons being assigned therefor. It is alleged 
that in his own village licences were given for oher persons on similar grounds. 
The respondent in-his counter states that he was satis-ied that the petitioner was 
not. a suitable person to be entrusted with a firearm a-d that in bona.fide exercise’ 
of his discretion he refused the licence to the petitiones. E o en 


i _ Learned counsel for the petitioner raised ‘before me the following poiüts : i 


r 
a 


al 


B 


1. The Magistrate has no power to refuse a licence. - i ’ 


- 2. The refusal of the licence to, ‘acquire and hold a gun is a violation of his fundamental 
right under Article 19 (1) (f) of the Constitution of India. ` : 


Mr. Vepa Sarathy for the Government contended that a right to acquire. and’ 
hold a gun is not a right to hold property within the meaning of the said Article: 
but is a right created by, the Arms Act, and the petitioner cannot, therefore,. ask 
for a licence as of right. Assuming that Article ry (1) { f) applies, he argued that. 
the provisions of the Arms Act and the Rules made thereunder impose only reason- : 


able restrictions within the meaning of. Article: r3 (5). The relevant provisions: 


+ 


of the Arms Act and the Rules framed thereunder read as follows : 


“ Section 5, .No person. shall manufacture, convert or sell, or keep, offer or expose for sale, 
any arms, ammunition or military stores except under a licerce anc in the manner and to the extent 
permitted thereby....... x : (c. d i 

^! Section 17. “Power to make rules as to licences. The Central Government may, from time: 
` to time by notification in the official Gazette, make rules te determine the. officers, by whom, the 
forim in which, and the terms and conditions, on and subject to wh:ch, any licence shall be granted 5 
and may... spse l : sued MES zr VOCE tint 
, Section 19..° For breach of sections 5, 6, 10, 13 to 17. Whoever commits any of the following 
offences (namely) : . ; a TE wc ' -— 

! (a) manufactures, converts or sells, or'keeps, offers or =xposer for sale, any arms, ammunition 
or military stores in contravention of the provisions ofsectior 53 . .. . , . shall be punished with, 
imprisonment for a term which may extend to tliree years, or with fire, or with both, POOR : 


Rule 43. Discretion and control of authorities emoowerzl to grant licences—(1) Every 
authority empowered to grant or renew a licence or to give kis previous sanction to such grant or 
. renewal may, in his discretion, - e) -° MAS MS 


58 , | 
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(a) refuse to grant or renew such licence or to give such sanction; or ` 


(b) where the authority is subordinate to a Provincial Government, refer the application for 
orders to such Provincial Government: ` 


Provided that in any case in which such authority refuses to grant or renew a licence, the '' 
applicant for such grant or renewal may appeal to the, immediate official superior of the authority 
so refusing. ` ‘ 


In the Province of Madras the Board of Revenue shall be considered ‘to be the immediate 


official superior of the District Magistrates for the purpose of such appeals. i 
A (2) Every such authority shall exercise all powers and perform all duties conferred or imposed 
by these rules, subject to the control of the executive authorities to whom he is subordinate.” 

The schedule to the rules. gives the forms of the application and that & the. 
licence issued under’ the Act. : : 


The first contention of the learned counsel turns upón the provisions of gec- 
tion 17 of the Act and rule 43 of the Rules. It is said that the rule-making power 
of the Government is limited only to the laying down of the conditions for the issue 
of a licence, not for the refusal of the same, arid, therefore, the rule empowering’ 
the District Magistrate to refuse.a licence is invalid, being inconsistent with the 
provisions of the Act. - Emphasis is laid on the foilowing words in section 17 of 
the Act: : i $ JUR P 

“ rules to determine the officers. by whom the form. in which, and the terms and conditions, 
on and subject to which, any licence shall be granted . ,'. . . .” "en Mae ci 


To accept this contention is to take a very narrow view of the provisions of section 17. 
Under section 5 no person shall keep any arms except under a licence. The 
Government is authorised to make rules for issuing of such licences. A power to 
issue @ licence necessarily carried with it the power to refuse the issue of a licence. 
When under section 17 the Government authorises a particular, officer to, issue, a 
licence if he is satisfied that certain conditions are complied with, it follows that 
“if he is not satisfied he cannot issue a licence. I therefore hold that the provisions 
of rule 43 are not illegal and that under that rule the District Magistrate can either 


issue or refuse to.issue a licence in his discretion. 


The next question is whether the impugned order violates the fundamental 
right under Article 19 (1) (f) of the Constitution and, if so, whether it is saved by 
Article 19 (5) of the.Constitution of India. Learned counsel for the Government 
contended that to hold a gun is not to hold a property within the meaning of the 
article. The word “ property” ‘has not been defined in the Constitution. The 
expression “ property ” includes : i ? i 

*'Evéry interest one may have in any and everything that is subject of ownership by man, 
. together with the right to freely possess, enjoy and dispose of the same.” (See Metropolitan Trust 
Go. v. jones.) $ed j : s ; 
Cooly in his Constitütional Law at page 392 defines property as follows : 


** Whatever a man produces by the labour of his hand or his brain, whatever he obtains in 


exchange for something of his own, and whatever is given to him, the law will protect him in the use 
or, enjoyment and disposition of it,” MESES . REUS 2 
There is no reason to assume that the makers of the Constitution did not use this’. 
word in its usual sense to take in everything that is subject of - ownership by man. 
Whatever difficulty there may. have been in other cases, I find it difficult to hold 
that a gun, which is a material object that can be acquired and owned, is not pro-, 
perty. But the léarned counsel relied upon the judgment of the Supreme Court” 
in Veerappa Pillai v. Raman and Raman, Lid.?, in support of his contention that a right 
to acquire and hold a gun is a right created by the Arms Act and, therefore, no 
one is entitled to a permit as of right even ‘if he satisfied all the prescribed conditions. 
The learned Judges in the aforesaid.case were.dealing with a person’s right to get 
a permit as of right to ply a motor bus under the Motor Vehicles Act. After point- ` 
ing out that the Act established a regular hierarchy of administrative bodies to. 
deal with the regulation of transport by means of motor vehicles, the learned Judges 
stated at page 812 : i í f 
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“Thus we have before us a complete and precise scheme for regulating the issue of permits, 
providing what matters are to be taker into consideration as relevant, and prescribing appeals and 
revision from subordinate bodies to higher authorities. "The remedies for the redress of grievances 
or the correction of error are found' in the statute itself and it is to these remedies that resort must 
generally be had. As observed already, the issue or refusal cf permits is solely. within the discretion 
of the-transport authorities and it is not a matter of right." - i à Suet ; 
But these ‘observations were considered by a Bensh'of this Court consisting: of 
Rajamannar, C.J. and ‘Venkatarama Aiyar, J.. in W. P. No. 333 of 1951, 
(C. S.S. Motor Service, Tenkasi v. State of Madras, represented by the Secretary to the 
Government of Madras: Home Department and the Sri Murugan Transport | Palayam- , 
coltai*), wherein the learned Judges pointed out that the observations of the 
Supreme Court ‘should be confined to an .orde> prior: to the making of: the 
Constitution of India; and that' whenever a question cf fundamental right arises, 
the validity of the impugned order should be testec witb reference to the provisions 
of the.Gonstitution of India. I cannot therefore azcept this contention. aes 


It was then contended that the order is saved by the provisions of Article 19 (5) 
of the Constitution. Under Article 19 (5) nothing in sub-clause (f) shall affect 
the operation of an existing law in so far as it im»oses. or prevent the State from. 
making any law imposing reasonable restrictions on the exercise of any of the rights 
conferred by. the said sub-clause either in the interests of the general public or for 
the protection of the interésts of any scheduled tribe. The fundamental right, 

_ therefore, recognised under Article 19 (1) (f) t» acquire, hold and dispose of 
property can be restricted within the limits of the provisions of Article 19 (5). The 
restrictions that can be imposed on the said right are conditioned by the provisions 
of that clause :. UNE: — D 

1. They should be reasonable, and. : : : 

2. They should be in the interests of the general public, not a denominational part of it. ' > 


The Supreme Court of India has defined the phrase ““ reasonable: restriction ” 
in Chintamanrao v. State of Madhya Pradesh? as follows : 
| +, The phrase reasonable restriction connotes that the limzzation imposed on a person in.enjoyment 
of the right should not be afbitrary or of an excessive nature beyond what is required in the interests 
of the public. The word ‘reasonable’ implies intelligent care ard deliberation, that is'the choice 
of a ‘course which -the reason dictates. Legislation which arbitrarily or excessively invades the 
right cannot be said to contain. the quality of reasonableness and unless it strikes a proper balance , 
between the freedom guaranteed in Article 19 (1) (g) and. tke social control permitted by clause, (b) 
of Article 19, it must be held to be wanting in that quality.” kere ne Bd 
There cannot be a hard and fast rule on the ques-ion of what restrictions. are 
reasonablé., The reasonableness of a restriction deper.ds, upon the nature of the 
„right claimed, :the object to be achieved, the means employed and the limitations 
imposed. They should be fair and commensura-e with the purposes ‘aimed at. 

` Their validity should also be tested by another yarcstick, namely, whether they were 
‘conceived and enacted in the interests of the gene-al public. They could be-made 
for purposes such as public security, public order, ‘Eublic health and public morality. ` 


yout 


[3 


` Judged by the aforesaid conditions, can it be seid tkat the restrictions imposed 


under the Arms Act and the rules framed thereunder are unreasonable restrictions 
not aimed in the interests of the general public? The restrictions on the freé acqui- 
sition and user of firearms is certainly necessary in “he interests of the general. public. 
Many situations can be visualised when the uncontrolled user of firearms may be 
detrimental to the interests of the general public, violent revolutions may be 
encouraged; wild game may be exterminated, murder and arson might be resorted 
.to, and. peaceful structure of society may be destrored. At the same time possession 
of firearms in the hands of desirable persons may be a protection and safeguard: 
against unruly elements and wild animals. They may also be required by peaceful 
citizens for entertainment and recreation such as shooting exercises, mild games . 
etc. The State therefore may well have to intervene and put restrictions on, the 
user to protect thé general public, without at the same time destroying the funda- 
“mental right. The machinery evolved to achiéve tke purpose is the licensing 
: Kanaan RUP LU a aaa a a SIUE Menke: 
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‘system.’ The application form ‘gives all the particulars necessary for the officer 
to decide on the desirability of i issuing or refusing to issue a licence,’ "The officer 
empowered to issue the licence is a responsible officer of the Government; the 
. District Magistrate. In, his discretion: he may give or refuse the licences.. The 
discretion is obviously a judicial one as his order is subject to an appeal to the Revenue 
Board, ‘When his order is subject, to an appeal; it is his duty to.give reasons for 
his refusal,..for, the; appellate tribunal must-be in a position: to evaluate «the 
correctness or reasonableness of his.rejection. Having regard. to the right claimed 


and.its dangerous. potentialities, I. cannot say that the restrictions imposed aje not ` 


reasonable.. . But the necessary condition of the reasonableness į is that the Magis; 
trate should exercise judicial discretion disclosing his mind for the scrutiny of the 
appellate.tribunal, excluding the possibility of arbitrary action, ‘Learned coynsel 
for the. petitioner relied upon a judgment of a, Bench of this Court. in W.P. No. 441 
i. of 1951. ` There the learned Judges, Rajamannar, C.J. and Venkatarama Ayyar, Tes 

“were dealing with the sections of the Essential Supplies (Temporary Powers) Act, 
1946. Under clause, 11, of the Act the, Development Officer shall have discretion 


to grant or xefuse à licence to any. ‘applicant. ‘It shall not be necessary for the ` 


Development Officer to assign any reason for any decision takèn by him under that 
clause, . The learned Judges held ‘that the ' arbitrary power envisaged in the said 
clause. offerids the ‘fundamental rights of à citizen. But’ under rule 43 of thé rules 
framed under the Arms Act, as interpreted by me, the District Magistrate cáriiiot 
arbitrarily refuse to give ‘the permit, but he ‘must exercise a Judicial discretion 
supported by reasons, subject to the scrutiny of an appellate tribunal.’ : The scope 
‘of the two Acts arid the mischief intended to be averted are not the same. Clause 
11 of the Essential Supplies (Temporary Powers) Act, 1946, embodies an'arbitrary 
discretion ; rule 43”(1) confers a judicial discreHon: T cannot therefore apply that 
decision to the facts of this case. | TN 

"Ihe impugned order.is.a laconic orie. It. reads: : D 
“The gun licence applied for will not be granted." - E oq oS 


‘No'redsons were; ;Biven for the’, refusal. The order is of an arbitrary: cliaracter 


r 


though ‘under rule 43. it should be made, in exercise of a judicial discretion. The : 


necessary safeguard against an arbitrary refusal, i.c; giving reasons. for refusal, 
‘is ignored. .As I hold that the licensing: machinery established a:teasonable restric- 
tion on the fundamental right only if the District Magistrate gave reasons for his 
order for the scrutiny of the appellate tribunal?'T must hold that the order without 
giving ‘such reasons offends the fundamental right: of the petitioner to acquire and 
hold property. '"The order of the District Magistrate, therefore, is'set aside and he 
is ‘directed to ‘dispose of the application! of the: petitioner . in accordance: with: pene 
The: petitioner will have his: costs: ae . os [ME d . 
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INC THE HIGH COURT OF JUDICATURE ‘AT MADRAS, . 
"Present Mr. P. Vi RAJAMANNAR; Chief ‘Justice AND. Mr. Fern Vai 
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Kalidindi Ramakrishna Rajü. T MEL , Aelii. i 
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“Madras Village Panchayats Act (X of 1950), section 19 (t)—Disaualffication of membership’ of foe 
What applies to membership af panchayats prier to the ét Jurisdiction of District Munsiff' S Court. ' : 


M Section, 19 (1) of the Madras Act X. of. 1950 obviously applies to cases of disqualificatiori arising 
after the'commencement of the Act. The District Munsiff who is the tribunal prescribed, ünder the 
new Act cannot decide the question of disqualification of a member of à panchayat whose’ meinbership 
thas ceased even before the commencement of the Act. on account of his default i in attending. the 
meeting « ofthe,Board. , |; tty de ^ . : 


PEDES egt 
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` The Madras Local Boards Act (XIV of 1920), which is.not:repealed in toto by the Madras Village 
Panchayats Act (X of 1950), applied: to panchayats as well bedre the new Act. In accordance with 
section 57 of the Local Boards Act any dispute as to Tya aben, of any member of the panchayat 
must be referred to thé "District Court. 


: Appeal under. clause. 1 5 of the: Les Patert and: Art. 226 of the Consti- 
tution of India against the judgment and :order of Chandra Reddi, J., dated 215t 
November, 1952, in W.P. No. 408 of 1952, preferred to tae High Court for the i issue. 
of writ of certiorari calling for the records relating to the proceedings in O.P. No. 11 
of 1951, District Munsifs Court,’ Tanuku and to quash the said proceedings. 


E. Venkatesam, V. V. Raghavan and M.. Ramachandra: -Raju for Appellant. , 
The Judgment of the Court was delivered by 


: "The! Chief Justice.—The appellant before us filed a petition under section 19 (1) 
of Madras Act X of 1950 before the District Mursif of Tanuku alleging that the . 
first respondent had ceased to be a member of the Panchayat Board of Polamuru 
by reason of non-attendance of three consecutive meetings of the Board. “An objec- 
tion was raised on behalf of the first respondent that tae District Munsif had no 
jurisdiction: to entertain the petition. But the Munsif overruled the objection 

: and decided on the merits that the respondent hac ceased to be a member. The 
respondent thereupon applied to this Court for “he issue of a writ of certiorari 
to quash the order of the District Munsif. That appiication came on before Chandra 
Reddi, J. | The learned Judge held that the District MMunsif had no jurisdiction 
to entertain the petition and quashed his order., Hence this appeal. 


On the allegations made by the appellant, -we are of opinion that the learned : 
. Judge was right in holding that the petition under section 19 Yt) of the new Act 
of i950 was not maintainable. That section obviously a»plies to cases of disqualifi- , 
cation arising after the commencement of the Act, Section 19 (1) of the Act refers 
to disqualifications under sections 13, 15, 16 and rf. fection 17 speaks in futuro. 
It says “a member shall cease to hold office as such ?, in certain contingencies. It is 
not alleged’ that: the first respondent assumed. office under the Act and thereafter 
ceased to hold office. Reliance was placed on section 131 which provides for: 
transitory. -provisions in regard to the first reconstitution in accordance with.the 
provisions of the new Act of panchayats in existence at zhe commencement thereof 
and to rule 4 (1) of Schedule III which contains such tension provisions. 
Rule 4 (1) provides that 


-.f' the members of a panchayat holding office at the.commencenent taf this Act shall be deemed 
to be the elected members of the panchayat under this Act and suck members shall continue to hold 
office under this Act up to such date as the Government may; by netification, fix in this behalf, and 
in case no such date is fixed, up to the date on which their term of office would have expired ir this 
Act had notecome into force.” 


: It is clear that the case of the appellant i is s that the first respondent was not’ 
holding office at the commencement of this Act. ; Because he must be deemed to 
have ceased to hold office even before that date on account of his default in attending: 
the meetings of the Board. It follows that if the con-ention 'óf the. appellant is 
accepted rule 4 (1) will not apply to the first respendent. Then, who is to decide, 
the question whether the first respondent has ceased to hold office before the com-. 
mencement of the new Act of 1950 ? ' Surely the District Munsif who is the tribunal 
prescribed under the new Act could not decide thet question. , The Madras Local 
Boards Act of 1920 which applied to panchayats 45 well before the new Act, specially: 
provides that a dispute as to disqualification of any-tner:ber of the panchayats shall: 
be referred to and decided by the District Court. . But for Madras Act X of 1950" 
there can be no doubt whatever that the dispute ncw yaised by the appellant would 
and-shóuld have been referred to the District Court. Mow, has thé passing of the 
new Act made any difference? Whatever might have been said if the new 'Act! 
purported to repeal:the Madras Local Boards Act. in its entirety or in parts, we find - 
actually no such repeal and new Act of 1950 contains only amgndments of some 
of the;provisions of:the Madras Local Boards Acz, 19z0,. "dehedule IV contains - 
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such amendments which include a complete omission. of some of the provisions 
of the'Local Boards Act. Section 57 of that Act, however, is not one of the sections 
either omitted or modified in any way. It appears to be fairly clear that if a dispute 
is raised that a member of a panchayat had ceased to hold office àt a time when the 
Madras Local Boards Act of 1920 applied to panchayats, then that dispute must be 
rererred to the District Court in accordance wita the provisions of section 57 of that 
Act. LN : 


"rhe petiticn filed before the District Munsif was therefore incompetent and the’ 
order of the learned District Munsif who had no jurisdiction to entertain the pefition 
was rightly quashed by Chandra Reddi, J. 


The appeal is therefore dismissed. ' ey : 
RM, eene ` Appeal dismissed. 
“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
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| " PRESENT — MR. Justice Mack. 
A. Danapal Chetti |. ; .. Appellant* 
eaP gs E < jp 
K. Rajagopal Chetti i . v. Respondent. 


Suits, Valuation Act (VII of 1887), section 11—Scope and effecti —O bjection to pecinan) Jurisdiction taken 
for first time on appeal—If appellate Court can return plaint to proper Caurt. 


An appellate Court cannot direct a plaint to be returned to the party for presentation - to the | 
Court having jurisdiction.when no objection to jurisdiction had bcen taken during the trial and when 
lack of jurisdiction was'found to result from a mere under-valuation in the plaint. Under proviso B 
to section 11 of the Suits Valuation Act, this course can only be adopted when the under-valuation 
or over-valuation has, in the opinion of the appellate Court, prejudicially affected the disposal of the 
suit on its merits. Whére objection to jurisdiction on the ground of under-valuation was not taken 
in the trial Court the appellate Court cannot return the s but has to hear the appeal on its'merits 
and dispose of it according to law. 


2 Appeals against the order of the District Court, Chingleput, dated gth February, 
1949; and made in A.S. Nos. 145, etc., of 1948, respectively, preferred agairst the 
: decree of the Court of the District Munsif, Trivellore, in O.S. Nos. 80, etc., of 1945. 


„M. Natesan for Appellant. : 
D. Ranana Aiyangar for V. Somasundaram for Respondents. . 
D. Narasaraju for the Government Pleader (P. Satyanarayana Raju) for the State. 


The Court delivered the following 


JUuDGMENT. —This batch of four appeals arise out af a judgment in four UR 
A.S. Nos. 85, 96, 100 and 145 of 1948 in which the learned District Judge of Chingle- 
püt'on gth February, 1949, remanded four suits, viz., O.S. Nos. 368, 302, 379 and ` 
80 of 1945 disposed of.by the District Munsif of Trivellore in a common judgment 
for‘fresh disposal. „He held in appeal that one of the suits O.S:; No. 80 of 1945, was 
beyond the financial Jurisdiction , of the District Munsif and directed the' return of 
that plaint for presentation to the proper Court. Holding that the District Munsif 
Had no jurisdiction to try O.S. No. 80 of 1945, he toak the view thát the common 
trial of'the four suits was without jurisdiction, and that the logical-consequence’ 
was to set aside the decrees and judgments even: of the three suits tried by the District 
Munsif which he had admittedly” full jurisdiction to decide. In an elaborate 
judgment, the learned District Judge took the view that section 11 of the Suits 
Valuation Act would not apply to this case. 


* The relevant, facts necessary for a disposal of these appeals are these: One 
Kadirvelu Chetti executed five sale deeds in his liferime in favour of three persons. 
After ‘his death, ‘his son Rajagopala Chetti executed a sale deed i in favour of one 
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Pattu, Chetti of the property covered: ‘by these alienations ignoring the- father’s alien- 
ations as being sham’ and nominal.” These four suits resulted. Overruling some 
objections. raised, the learned District Munsif, as it. appears to me, quité rightly 
tried. the four suits on common evidence raising as they did thé substantial issue 


as io whether the alienations of the father Kadi-velu Chetti were valid and. for: 


consideration or were sham and nominal. He found tat the five sale deeds were 
true and real and decreed: the four suits accordingly. There was no objection 
as regards jurisdiction taken before him as regards any suit. 


"  'Phe point of jurisdiction arose in. the appellate Court as regards one suit, 
O.S. No. 80 of 1945 in this way. . This was a suit filed by Kadirvelu Chetti's son 
Rajagopala Chetti for the recovery of Rs. 1,673-8-0 às mesne profits from the vendees 
front his father'under two of the sale deeds; which he sought t to ignore as sham and 
nominal. An issue as regards court-fee was framzd in. the suit, but the plaintiff 
later paid court-fee of Rs. 15 on each declaration soaght as regards each sale decd: 


In A.S. No. 145 of 1948 filed’ against ths decision, court-fee appears to 
have been paid only on the mesne profits sought. The court-fee-examiner took an 
objection that court-fee of Rs. 15 for each déclaration should have been co'lected 
in the appeal also. This coürt-fee objection was. heaxd by the learned District 
^ Judge who went much further than the court-fee examiner, and upheld. a point 
taken by his own office in their explanation on ths court-fee examiner’s objection, 
that ad valorem; court-fee should be paid on the consideration appearing on both 
these sale deeds, i.e, Rs. 2,000 and: Rs.. 300 respective-y. 'That took the suit, of 
course, out of the jurisdiction of the District Munsf. ' After the learned Judge had 
given his finding the deficit court-fee was paid. When the appeals came up for 
hearing, the learned Advocate for the-appellants made capital out of the jurisdiction 
position arising out of the learned District Judge’s finding as regards ‘court-fee in 
this one suit and advanced argumehts which prevailed with the District Judge. : 


I am with respect quite unable to follow how he came to the conclusion 

| that section 11 of the Suits Valuation Act does not apply to this case. In my opinion, 
“it clearly applies and. the learned District Judge had jur-sdiction to dispose of these 
four appeals. ‚Section 11 of the Suits Valuation. Act- was specially enacted, as it 


appears to me, to provide for such cases where no objection as regards. jurisdiction 


was raised in the trial Court'and on mere grounds of under-valuation or over-valuation 


it is found in the appellate Court that strictly and technically the suit was outside - 


© the jurisdiction of the trial Court. The learned Distric: Judge relied on two Bom- 

* bay.decisions reported, in Bai Mahkor v. Bulakhi Chaku* of the year 1874, and Babaji v: 
Lakshmibai? ofthe year 1884, which took the view thet an appellate Court finding that 
the Court of first instance had no jurisdiction'should have ordered the plaint to be 
returir d. The learned District Judge overlooked the fact that the Suits Valuation 
Act becàme law in 1887 and section: 11 appears ta have been specially enàcted to 
provide for that prevailing view. . The District Judge was also inclined to accept 
the view placed before him that under Order 7, ru.e 10, Civil Procedure Code, the 
appellate Court was bound to do what this rule required ‘of a Court of first instance, 
vig. 5 to return: the plaint as soon as it finds that it had nc jurisdiction. 


Mr. D. Ramaswami Aiyangar for the appzllant-plaintiff in A. S. No. 145. 


of 1948] has argued that under section 107.(2), Civil Procedure Code, the appellate: 


Court shall have the same powers as are conferred 5n Courts of original institution 
in, respect of suits instituted therein. .'The learned District Judge however failed 
to .observe.,that section 11 of the Suits Valuaticm Act by legislative enactment 
requires appellate Courts in such cases to act in a particular manner. 


Proviso (b) to section 11 directly governs ‘cases of this kind, and I am quite 
unable to appreciate the argument of Mr. Ramaswami Aiyangar that it does not 
apply. The relevant portion of.section 11 may be reproduced here : 

Notwithstanding anything in section 578, Civil Procecure Code [now sectiori 99, Civil Pro- 


cedure Code Act (V of 1908)] an objection that by reason of the ozer-valuation or under-valuation 
MH ——————————— 


1. .(1874) LLR. 1 Bom. 538. l "a, “(1EB4) LL.R. g Bom. 266... 27 ii 
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of a'suit or appeal a Court of first instance or lower ape Court which had not jurisdiction with 


respect to the suit or appeal exercised jurisdiction with respect thereto shall not be entertained by 
an appellate , Court unless, ` 


(a) the’ objectidn was taken in the Court of first instance at or before the hearing at which 
, issues were first framed and recorded or in, the lower appellate Court i in the memorandum of.appeal 
to ‘that Court, or 


(b) the appellate Court is satisfied, for reasons to be recorded by it in writing, that the suit 
or appeal was over-valued or under-valued and thaf the over-valuation or onder valuation thereof 
bas Perd affected the disposal of the suit or appeal on its merits." 


"The effect of this section, as it appears to me, is quite clear. : The learned 
Advocate is unable to cite before me a single decision in which an appellate Court 
has, subsequent to 1887, directed a plaint to be returned to the Court having juris- 
diction when no objection to jurisdiction had been taken during the'trial and When 
"lack of jurisdiction was found' to result from a mere under-valuation in the plaint. 
Under-proviso (b), this course can only be adopted when the under-valuation 
or over-valuation has in the opinion of the appeliate Court, prejudicially affected 
the disposal of the suit on its merits. There is no such finding i in the present ela- 
borate order of remand by the learned District Judge nor does that aspect arise for 
consideration i in view of the finding .of the District Judge that section :11 had no 
application at all. The facts of this case are on all fours with Yuvarajah of Pitha- 
puram v. Province of Madras! a decision by Chandrasekhara Ayyar, J. (as he then 
was). That was a more extreme case than the present in which an objection to 
pecuniary jurisdiction was taken at the earliest opportunity before the District ' 
Munsif, who held that the suit was properly valued and disposed it-of.on merits. 
On appeal, the Subordinate Judge differed from the District Munsif and held that 
the suit was under-valued, and without hearing the appeal directed the return of 
the plaint for presentation to the proper Court. It was held that section rr (b) 

of the, Suits Valuation’ Act governed the case and the lower appellate Court was 
directed to take back the appeal on its file and dispose of it according to law. In'the 
case before me, no objection to jurisdiction was even taken before the trial Court. 


-The appellant i in O.S. No. 80 of 1945 proceeded to judgment in a forum of his 
own choice, and it is clearly not open to him on the simple principles governing 
section 11 of the Suits Valuation Act and the specific requirements of this section to 
capitalise.an under-valuation of his plaint for the putpose of having his suit retried 
by another Court. 


‘A Full Bench of the Lahore “High Court in Sardar Khan v.- Aisha Bibi? also 
held that section 1r of the Suits Valuation Act governs all cases of erroneous valua- 
tion itrespective of the question as to whether the value of the suit is determined 
by rules having the. force of law or in any other manner. A difficulty placed before 
the learned District Judge which he found to be a real one, was the argument that 
in this particular case there was neither ovér-valuation nor under-valuation but 
valuation, on an erroneous basis. This is one of the grounds which; though the two 
decisions Yuvarajah of Pithapuram v. Province of Madras! and Sardar Khan v. Aisha 
Bibi?, were placed before him which led him to the conclusion that section 11 would 
not apply. He observed that what was meant by over-valuation or under-valua- 
tion has not beén specifically decided. As it appears to me, over-valuation or 
-under-valuation must rest on some erroneous basis. There is also direct authority, 
if authority were needed for this’ position, in Meenakshi Amma v. Krishnan Nair? in 
which a learned: Bench of this Court agreeing with the opinion of Kumaragwami 
Sastriar, J., in Tirumal Rao v. Subramania' Gurukkal* held that the words “ over- 
valuation and under-valuation ” includes'erroneous valuation caused by misappli- 
cation of a section of the Court-Fees Act. 


. I find with respect to the learned “District Judge that section 11, proviso 
(b) of the Suits Valuation Act directly governs this case. The order. of remand, 
which would.result in three suits of 1945 being retried by a District Munsif and 
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another suit of 1945 being presented in the court >f a Subordinate Judge for trial 
is set aside. The-learned District Judge. in my view clearly, had, jurisdiction to 
dispose of these appeals, which are sent back to th» District Court with a direction 
that they be given as expeditious a disposal as possible, in view of these suits having 
beeri instituted more than seven years ago. The cests o these appeals will irrespec- 
tive of the result be paid by the respective respondents. The order directing refund 
of the: court-fees paid on the appeals to the appellant is canceled. — . 


Leave to appeal refused. — 


sf 


K.S. A doc "AE Appeal allowed. 

: l : [THE SUPREME COURT OF INDIA] > 

"S — [Civil Appellate Jurisdiction.] p 
- PRESENT :—MEHROHAND ManaJAN, S. R. Das AND N. H. BHAGWATI, JJ. 
The Strawboard Manufacturing Co., Ltd. — 200. Appellant* 
ET Ua "M 4 

Guita Mill Worker's Union - Respondent, O 

The State of Uttar Pradesh " .. Intervener. 


Uttar Pradesh Industrial Disputes Act (XXVIII of 1947), secions 6, 3 and 4—Scope— Time for making’ 
award—If can. be extended ex post facto. 5 “ot 

In view.of the language of section 6 of the, U. P. Industral Disputes Act and in the absence of a 
rule like the proviso to rule 16 of the order (subsequently made zm 15th March, 1951) the State 
Government had no authority whatever to extend the time for making an award after the expiry 
of the time fixed. The Adjudicator became functus officio om the expiry of the time specified in the 
original order of'reference and an award which had not been madz within that time must be held 
.to be without jurisdiction and a nullity: Section 14 of the U. P. General Clauses Act, 1904, does 
not in terms or by necessary implication, give amy such power of extension of time to the State 
Government. The power of amendment and modification conferred on the State Government 
by section 21 of the U. P. General Clauses Act, does not enablé stch ‘power to be so exercised as to 
have retrospective operation. i 5 


^ On appeal from the Judgment and Order, dated the 2oth November, r950,-0f 
the Labour Appellate Tribunal, Lucknow, in Appeal No. 10 of 1950. "s 
‘Bakshi Tek Chand and Veda Vyasa, Senior Acvocazs (S. K. Kapur, Advocate, 
with them), for Appellant. : co 7 i Ai 
' Shaukat Hussain; Advocate, for Respondent. 
Bishen Singh, Advocate, for Intervener. 


The Judgment of the Court was delivered by , . je 
: Das, ł.—This appeal has been filed with the special leave granted by this 
Court on roth May, 1951. By the order granting such leave the appeal has been 
restricted to” one point only, namely, 
_ “whether the Government of Uttar Pradesh had the power to exténd the time for making the 
award ex post facto, ie., after the time limit originally fixed terefo7 had expired.” . ts 
There is no dispute as to the facts. An industrial dispute having arisen bet- 
ween the appellant company and its employees, by- Labour Department Notification 
No. 637 (ST)/XVIII-53 (ST)/50, dated 18th l'ebruary, 1950, the Governor, of 
Uttar Pradesh was pleased, in exercise of the powers conferred by section 3 read 
with section 4 of the Uttar Pradesh Industrial Lisputss Act, 1947 (U.P. Act No. 
XXVIII of 1947), to refer the said dispute to the Labour Commissioner, Uttar 
Pradesh or a Conciliation Officer of the State Government nominated by him for 
adjudication on seven several issues specified therexn and to direct the adjudicator to 
conclude the adjudication proceedings and submrt his award to the Government . 
not later than 5th April, 1950. The Labour Commissicner by his letter No. I.M.R. 
14-A nominated Shri M. P. Vidyarthi, Regional Conciliation Officer, Uttar Pradesh, 
as the adjudicator in the above dispute with a direction that he should submit his 
. ‘ik ae: à 
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` Jaward'by 25th March, 1950 and that if the proceedings were not likely to be com- 
‘pleted within that time he should move'the Government for extension of time at 
` least a week before the specified date. By Notification No. 897 (ST)/XVIII-53 
'(ST)/50; dated 20th March, 1950, the Governor was pleased to order that the adjudi , 
"cátor should also adjudicate on an additional issue formulated therein. "By a further ~ 
"Notification No. 950 (ST)/X VIII-53 (ST)/50, dated 24th March, 1 950, the Goverrior 
was pleased to refér another additional issue for the decision of the-adjudicagor. 
The adjudicator didi not make his award on or before 5th April, 1950, as directed 
by the first order of reference but made his award on 13th April, 1950, that is,to say 
‘eight days after the expiry of the time originally fixed for the making of the award. 
About thirteen days after the delivery of the award Labour Department Notification - 
No. 1247 (ST)/XVIII-53 (ST)/50, was issued on 26th April, 1950, whereby, the 
Governor was pleased, in exercise of powers conferred by section 9 read with section 
4 of the’Act, to-allow the adjudicator in the said dispute to submit his award ‘by 
goth April, 1950. ‘Thereafter by Notification No. 1447 (ST)/XVIII-53 (ST) /50 
dated ‘1st. August, 1950, the Governor was pleased, in exercise of powers conferred 
by section 6 (2) read with sections 3 and 4 of the Act, to’ order.that the award be 
enforcéd for a period of six months from the date of that order in'the first instance 
and thereafter for such further period as might be: prescribed. i 


. `: On 17th August; 1950, the appellant company preferred an appeal against the - 
award to the Labour Appellate Tribunal contending, inter alia, as-follows :— — - 

“That the award dated 13th April, 1950, is vitiated, having been given after the expiry of 
, the time limit. ] : | : 

ı (a). In its order dated 18th February, 1950, para. (5), Government directed the adjudicator 
‘to conclude the proceedings and submit his award not later than the 5th April, 1950. The award 
‘is dated 13th April, 1950.; "The Government, however, tried to remedy this defect by the issue of 
G.O. No. 1247. (ST)/XVIII-55 (ST)/50 dated 26th April, 1950, but under the law this is of no 
avail. Tobe a valid- extension of date granted to the adjudicator, Government order should : 
have been issued before the 5th April, 1950, to keep the authority of the adjudicator alive. .On the 
date the adjudicator made the award, i.z., 13th April, 1950, he had no power to make an award." 


The:4 ppellate Tribunal by its décision given on goth November; 1950, dismissed the 
appeal with the following observations on the point mentioned above: . a 


_. , With regard to the last point our'view is that as the Government had the authority under. 
. section 6 of the Act to fix time limit for submitting an award i had also the necessary and incidental ' 
power to extend the time limit óriginally fixed, if it considered it necessary. The first proviso to 
section 3 empowers the Provincial Government to add more matters for adjudication... It is obvious 
that additions to the matters already referred to would or may take more time than that had been 
originally estimated, and so it may lead to an impossible position if the Govérnment had no power 
to extend the time originally fixed- by it, and it makes no difference, in our opinion, whether the 
time is extended before or after the expiry of the titne originally limited." U 
The present appeal.is against that decision of the Appellate Tribunal.but limited 
to the question hereinbefore mentioned. 21 Pos SN 


- Dr. Tek Chand appearing in support of this appeal urges that the adjudi- 
cator derived his authority under the order made by Notification No. 637, dated - 
18th February, 1950.. Section 6 (1) provides that the adjudicator “ shall, within ` 
such'time' as may be specified, submit its award to the State Government ”. The 

` time specified by the order was : “ not later than ‘5th April, 1950". On the expiry 
of that.time the adjudicator became functus officio.and had no power or authority 
to make the award. It is true that two niore issues were, by the two subsequent : 
' orders, added to the list- of issués to be determined by the adjudicator but those 
issues, Dr. Tek Chand submits, did not involve any detailed investigation into 
facts necessitating any further time for making the award. - Learned counsel con- 
tends that the Uttar Pradesh Act under consideration has no provision empawering 
` the State Government to enlarge the time for the making of the award by the adjudi- 
cator. ` In the circumstances, if the State Government took the view that the addition 
of those two issues would render the time specified in the original order inadequate 
for. the purpose it should have cancelled the previous notification and issued a fresh 
notification referring all the issues to the adjudicator-and specifying a fresh period of 
time within which he was to make his award. The State Government did not adopt 
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thatcourse. What jt purported to do:wasto extend zhe time for making the award not 
only after the time originally fixed had expired but also after the award had actually 
‘been submitted. The argument is that even assuming but not admitting that the 
State Government had..the power to extend. the time before the time had expired 
it certainly had no power to do so after the award had bee- made, for it was meaning- 


less, urges Dr. Tek Chand, to extend the time to de an ast which had already been. 


done. He refers us to the decision of the Judicial Committee in Raja Har Narain 
Singh v Chaudhrain Bhagwant Kuar1, where it was held that under the Code of Civil 
Procedure of 1882 the Court had no power to extend the time for making the award 
after the award had been-filed. Section 514 of that Code enabled the Court to 
grant a further time and from time to time to erlarge the period for the delivery 
of the award but section 521 provided that no award shall be valid unless made 
within the period allowed by the Court. Their Lordships of the Privy Council 
took the view that it would not have been compe-ent fcr the.Court'to extend the 
time after the award had been made, for once the award was made and delivered 
the power of the Court under section 514 was speat.and that although the Court 
had the fullest power to enlarge the time under that section as long as the award 
was not completed it no longer possessed any such pcwer when once the award 
was made. In order to give full effect to section 521 tie Judicial Committee had 
to confine the exercise of the power to extend the time given to the Court by section 
514 to a point of time before the award had been made This decision was relied 
upon by Mr. Justice Harrington sitting singly on tae- Oziginal Side of the Calcutta 
"High Court in Shib Krishna Dawn & Co. v. Satish Chandzr Duit?, which was a case 
governed by the Code of 1908. The learned Judge ovezlooked the fact that para- 
graph 8 of the Second Schedule to the Code of 19¢8 which corresponded to section 
514. of the Code of 1882 expressly.conferred power on che Court to allow further 
time and from time to time, either before or after the expiration of the period fixed 
for the making of the award, to enlarge such pericd ana that paragraph 15 which 


corresponded to section 521 of the Code of 1882 contained no provision that an award, «" 


made out of time was iso facto invalid and that consequently the reasoning. under- 
lying the decision of the Judicial Committee ir the case of Raja Har Narain 
Singh v. Chaudhrain Bhagwant Kuar! had no applicetion to the case before -him, 
which was governed by the Code of 1908. Having regard to the.difference 
in the language of the relevant provisions of tae two Codes, the correctness 
of the decision of Harrington, J., was doubted by Mr. ‘Justice Chitty also sitting 
singly .on the Original Side of the Calcutta Eigh Court in Sri Lal v. Arjun 
"Das?.. Eventually the decision of. Mr. Justice Harrington was dissented from 
by a Division Bench of the same High Court sitting ir appeal from the Original 
Side in Jetha Lal Laxmi Chand Shah v. Amrita Lal OjFa*, which held that the Court 
had power to enlarge the time for making the award even after the award had 
actually been måde.. The learned Judges in th2-las: mentioned case reférred 
to and relied-on the case of Lord v. Lee”. ^ Reference has also been made by 
learned counsel for the respondents to Dentron v. Strorg®’ and to May v. Har- 
court?. It will be noticed that all those English cases were decided under sec- 
tion 15 of the Common Law Procedure Act, 1854 (17. & 18 Vict., Ch. 125). It 
is true that in that English statute there was no provEion similar to section 521 
of our Code of 1882 which was noticed by the Prvy Council in the case cited by 


~ 


Dr. Tek Chand ; nevertheless section 15 of the English statute like section 514 of | 


the Code of Civil Procedure of 1882 correspondinz to paragrah 8 of the second 
Schedule to the Civil Procedure Code pf 1908 anc like section g of the English 
Arbitration Act, 1889, corresponding to section 12 of the Indian Arbitration’ Act, 
1899, empowered the Court, from time to time, to enlarge the time for making the: 
award. ‘There is a similar provision for enlargement cf time in section 148 of 


our Civil Procedure Code of 1908.. There is, however, 20 similar provision in thé 





.1. (1891) L.R. 18 LA. 55: L.L.R. 13 All. 4. LLR. (1938) 2 Cal. 482 :.42 C.W.N. 883. 
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7. (1884) L.R. 13 Q.B.D. 688. 


3. (1914) 18 C,W.N. 1325. 


e. z 


430 . THE MADRAS LAW JOURNAL REPORTS, (05 [1953 


Uttar Pradesh Industrial Disputes Act, 1947. . Section 6 (1) of that Act peremp- 
tórily requires the adjudicator to submit his award to the State Government * within 
such time as may be specified ” and not “ within such time as may from time to time" 
be specified." It is significant that the only occasion when the:State Government 
can, under the Uttar Pradesh Act, specify a fresh period of time is when it remits 
the award for reconsideration under sub-section (2) of section 6, for under. sub- 
séction (3) the adjudicator is enjoined to submit his award, after reconsideration, 
within such period as may be specified by the State Government. Even in this 
tase; under section 6 (2) and (3) the State Government may in the order remitting 
the award specify a time within which the award, after reconsideration, mêst be 
filed. "This gives power to the State Government to fix a fresh period of time to do 
a'fresh act, namely, to reconsider and file the reconsidered award. It does not give 
the State Government any power to enlarge the time fixed originally for the iffitial 
making of the'award. Therefore, except where the State Government under section 
6 (2) remits the award far reconsideration it has no power even to specify a fresh 
period of time and much less a power to extend the time for the initial making of the 
award under section 6 (1). In exercise of the powers conferred by clauses (b), (e), 
(d) and (g) of section 3 and section 8 of the Uttar Pradesh Industrial Disputes Act, 
1947, the Governor was pleased to make an order embodied in Notification No. 61 5 
(LL) XVIII-7 (LL)-1951, dated 15th March, 1951. The proviso to rule 16 of that 
order authorised the State Government to extend from.time to time the period 
within which the Tribunal or the adjudicator was to pronounce the decision. These - 
rules were, however, not in force at the time material to the case before us. Learned 
counsel appearing for the respondent and for the State of Uttar Pradesh have not 
referred. us to any similar rule which was in force in 1950. In view of the language 
of seczion 6 of the Uttar Pradesh Act and in the absence of a rule like the proviso 
to rule 16 referred to above it must follow that the State Government had no autho- 
rity whatever to extend the time and the adjudicator became functus officio on: the 
expiry of the time specified in the original order of reference and, therefore, the 


‘award which had not been made within that time must be held to be without juris- 


diction and a nullity as contended by Dr. Tek Chand. 


Learned counsel for the respondents refers us to the provisions of section 14 
of the Uttar Pradesh General Clauses Act, 1904, which provides that where by any 
Uttar Pradesh Act'any power is conferred on the State Government, then that power 
may be exercised from time to time as occasion requires. Sections 3 and 4 of the 
Uttar Pradesh Industrial Disputes Act, 1947, certainly confer’ power on the State 
Government to refer disputes to an adjudicator for decision and section 6 (1) may 
be read as empowering the State Government to specify the time within ‘which the. 
adjudicator to whom an industrial dispute is referred for adjudication is to submit 
his award. The combined effect of section 14 of the Uttar Pradesh General Clatises 
Act and section 6 (1) of the Uttar Pradesh Industrial Disputés Act, 1947, it is con- 
tended, is that the adjudicator is enjoined to submit his report ““ within such time 
as may from time to time be specified ” and that this being the position, the principles 
laid down in the English decisions referred to above must be held to be applicable, 
to the present case. We are unable to accept this line of reasoning. Under section 
14 of the Uttar Pradesh General Clauses Act the State Government may exercise the 
power conferred on it by sections 3, 4 and 6, that is to say, it can from time to time 
make orders referring disputes to an adjudicator and, whenever such an order of refer- 
ence is made, to specify the time within which the award is to be made. This power. 
to specify the time does not and indeed canhot include a power to extend the time 
already specified in an earlier order. The legislative practice, as evidenced by, the 
provisions of the different statutes referred to abóve, is to expressly confer the power 
of extension of time, if and when the Legislature thinks fit to do so. There is no 
question of any inherent power of the Court and miuch léss.of the Executive Govern- 
ment in this behalf. Section 14 of the Uttar Pradesh General Clauses Act does not 
in terms, or by: necessary implication, give any such .power of extension of time 
to the State Goverriment and, therefore, the respondents -can derive no support 
from that section. ° | : 
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Learned ‘advocate for the Intervener, the Stace of Uttar Pradesh, draws our 
„attention to section 21 of the Uttar Pradesh General Clauses Act, 1904 and contends 
that the order of 26th April, 1950, should, be takerr-as an amendment or, modifica: 
tion, within the meaning of that section, of the firs order of 18th February, 1950. 
It is true that the order of 26th April, 1950, does ex acie purport to modify the order 
of 18th February, 1950, but, in view of the absence o£ any distinct provision in section 
' 21 that the, power of amendment and modification conferred on the State Govern- 
ment may be sò exercised as to have retrospective o3erat.on the order of 26th April, 
1950, viewed merely as an.order,of amendment or modafication, cannot, by virtüé 
of section 21, have that effect. If, therefore, the amencing order operates prospec- 
tively, i:e.; only as from the date of the order, it cannoc validate the award which 
had‘ been màde:after the expiry of the time specifiec in-tk= original order and before 
the date of the amending order, during which pedod -ae adjudicator was functus 
officio, and, had no jurisdiction to act at all. "We d» not think the respondents can 
derive any support from section 21 of the Uttar Pradesh General Clauses Act... , 


“The result; therefore, is that the appeal must 5e allowed and the award must 
be declared to be null and void and we order accordirgly. In the circumstances 
of this case we make no order as to costs. 2S l et 


Agent for Appellant : Ganpat Rai. = * EE E 
Agent for Respondent : S. D. Sekhari. . Ke > 
Agent'for the Intervener: C. P. Lal. : geo 
G.R./K.S. Appeal allowed. 


[THE SUPREME COURT OF INDIA.) 
` [Civil Appellate Jurisdicion.] 1 
PRESENT :— MEHRCHAND MAHAJAN, S. R. Das ano N. H. BHAGWATI, JJ." 


The Workers of the Industry Colliery | a .. Zppellants* : "uh 
p v. " "o PM RC 
The Management of-the Industry Colliery e. Respondent. . 


^^ 5 Industrial Disputes Act (XIV of 1947), sections 20 and 22—Scese—Crrciliation proceedings—No settlement 
arrived .at—Proceedings—When terminated —Strike before such term -mtion—Illegal. eres 


* Asstrike shall be illegal if it is commenced or declared in contravention of section 22 or section 23 
of thé Industrial Disputes Act. Section. 22 (1) (a) provides that mo person employed in a public 
utility service shall go on strike in breach of a contract inter alia during the pendency of any conciliation 
proceedings before à conciliation officer and seven days after the conclusion of such proceedings. 

ere no settlément is arrived at, a conciliation proceeding sall be deemed to have concluded when : 
the report of the conciliation officer is received by the approoriate Government or when the.report 
‘of the Board jis published under section 17 as the case may 5e. Any 
report is actually received by the appropriate Government will be illegal. er. 

The Chief Labour Commissioner in the absence of any delegztion is only the channel or Post 
Office through which correspondence between the Regionz: Lab-ur Commissioner (Central)/and `' 
the Central Government is to pass and he cannot possibly ke regarded as an agent of the Central 
Government for the purpose of receiving the report. 0. €. ` avs 

Chaturbhuj Ramlal v. Secretary of State for India, A.I.R. 19 7 AIL 215, distinguished. 


strike commenced before.the ` 


- 


Although factually the conciliation proceedings terminat- when a settlement is arrived at before A 


the conciliation officer or when åt is found that no settlemem can be arrived at, the Act by a legal 
fiction, prolongs the conciliation proceedings until the actual -eceipzof the report by the appropriate” 
Government and goes on to provide that the appropriate Government must have seven days time: to 
consider what further steps it would take under the Act. As tie is of -he essence of the Act the relevant 
provisions must 'be punctually obeyed and carried out if th- Act is to operate harmoniously at all 


and public officers should in the discharge of their duties avCd slacxness or delay. 


. * ` On Appeal by Special Leave granted by the Scpreme Court on the 1st Decem- 
. ber, 1950 from the Judgment, dated the 24th April, 1950 5f the Central Government 
Industrial Tribunal, Dhanbad, in Appeal No. 1 of “950; arising out of Order, dated 
the 2nd February, 1950 of the Regional Labour Ccnmiszioner (Central), Dhanbad, 
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i NG. Chatterjee; Senior Advocate (S. L. Chhibber, Advocate, with him)-for Appel- 
ants "^ > mE i put & 


. S. P. Sinka, Senior Advocate (S. M. Mukherjee, Advocate, with him) for Res- 
pondent. : : bi: 


The Judgment of the Court was delivered by E 


‘ 


.. Das, 7-—This appeal by special leave is directed against the decision dated 
24th April, 1950 of the Central Government Industrial ‘Tribunal at Dhanbad con- 
firming the decision dated and February, 1950 of the Regional Labour Cofnmist 
sioner (Central), Dhanbad, ..which had declared the one-day. strike by the appel- 

. lants that took place on 7th Noyember, 1949 to be an illegal strike. The relevan- 
facts are as follows:—, |, Ei kah 


‘On, 13th October, 1949 the appellants through the Secretary of their Union 
gave a'notice to the respondents, under section 22 (1) of the Industrial Disputes ` 
.. Act, 1947, that they proposed to, call a one-day strike on the expiry of 6th November, 

. 1949. for, the fulfilment of demands, 16 in number, noted therein. .'Ihis strike 
notice was, in accordance with rule 85 of the rules framed under the Industrial 
Disputes Act, 1947, sent to (1) the Conciliation Officer (Central), Dhanbad, (2) 
the Regional Labour Commissioner (Central), Dhanbad (3) the’ Chief Labor 
Commissioner, Department of Labour, Government of India, New Delhi, (4) 

‘Secretary, Ministry of Labour, Government of India, New Delhi and (5) A.D.C., ' 
Dhanbad. This notice was received at the office of the Regional Labour Com- 
inissioner’ (Central), Dhanbad, on 15th October, 1949. The Regional Labour 
Commissioner (Central) held conciliation proceedings at Dhanbad on 22nd October, 
1949, but the appellants, by their letter of the same date, declined to participate 
in the proceedings alleging that they were convinced that nothing would come out 
-of the same and that the proceedings should, therefore, be considered “ to be ceased”. 
On the.same day the Regional Labour Commissioner (Central) Dhanbad, address- 
ed letter No. RLC/CON 5 (Token) 7910 to the Chief Labour Commissioner, 
New Delhi, stating that after receipt of the notice of strike he had issued notice'to 
the parties for conciliation, that the employers’ representatives were ready to discuss 
the demands but the: Union's representative filed a petition in writing saying that 
they did not want to participate in.the proceedings and that no fresh material 

' had been placed before him to. change his view and that he was not in favour of ` 
recommending a reference of the demand to the Industrial Tribunal. The letter 
-endéd: with a request that the Government may be informed of the situation. It 

appears that this report was received in the office’ of the Chief. Labour’ Commis- 

‘sioner, New Delhi, on 25th October, 1949. Although the Chief Labour. Com- 
missioner, in his letter of 17th November, 1949 to the Regional Laboyr Commis- 
sioner (Central), Dhanbad, states that the contents of the latter’s report had already 

. been communicated to the Ministry of Labour, a copy of the report was actually 

''sént-to-ahd received by the Ministry of'Labour'only on that day.. In the mean 
'time on 7th November, 1949 the appellants, about 700 in number, went on oné 
day strike as per their strike notice. Apparently the respondents contended that 
the strike was illegal and they made an application, under section 8 (2) of the Coal 

- Mines Provident Fund and Bonus Scheme Act, 1948, to the Regional Labour Gom- 

.;missioner (Central), Dhanbad, for a decision ‘on the Question whether the strike 
was legal or illegal. By his order, dated 2nd February, 1950, the Regional Labour 
Commissioner (Central), Dhanbad, declared that the strike was illegal.’ Being 
'aggrieved by the aforesaid decision the appellants, under section 8 (4) of the last 
mentioned Act, preferred ah appeal to the Central Government Industrial Tribunal 


at Dhanbad which, however, also held. that the strike was illegal and that the con- . - 


clusions arrived atby the Regional Labour Commissioner (Central) were correct 

and: accordingly dismissed the appeal. .The appellants thereafter applied for and 

obtained special leave to appeal to this Court. . Mem MET is 

The only quéstion raised on this appeal is whether the strike was illegal. Sec- 

tion/24 (1) of the Act provides, inter alia, that a strike shall be illegal if it is commenced 
PN ^. : : 5 


. ` 
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or declared in contravention of section 22 or section 23-0: the Act. Section 22 (1) 
provides as follows :— . ue 


í 


.. 22. (1) No person employed inà public utility service stall go cn strike in breach of contract— 


(a) without giving to tlie employer notice of strike, as, hereinafter provided, within six weeks 
before striking ; ‘or E d 


(6) within fourteen days of giving such notice; or . 
fc) . before, the expiry of the date of strike specified in any such —otice as aforesaid ; or 
` ` (d) " during the pendency of any conciliation proceedings before a conciliation officer and seven 


days afer the conclusion of such proceedings." SIS 


Notice of strike having been given in terms of clause- (a) and 14 days having elapsed’ 
after the giving of such notice as required by clause (5) a-d the actual strike Having’ 
takeif place after 6th November, 1949, being the dete sp-cified in the strike notice,. 
the only other question for consideration is whether the strike took place during 
the pendency of any conciliation proceedings befcre a Conciliation Officer, and 
seven days after the conclusion of such proceedings. U-der section 20 (1):a con? 
ciliation proceeding shall be deemed to have commenced gn the date on which 
a ‘notice 'of strike under section 22 is received by the Conciliation Officer. In 
this case’ the strike notice was received by the Regional Labour Commissioner 
(Central), who is the Conciliation Officer, on 15th October, 1 949 and the concilia- 
tion proceedings, therefore, commenced: on that date u-der-section 20 (1)- The 
relévant portion of sub-section: (2) of that section runs æ follows :— adi 


` 


“ (2) A, conciliation proceeding shall be deemed to have-conclacled— 
(a) WA eests tie Eas dee penas eds eds ; 


(P) where no settlement is arrived at, when the report of tke conciliation officer is ‘received 


by the appropriate Government or when the report of the Boa-d is plished under section 17, as the 


case may be, or i 


O EE A TA GAN A a : i oP 


The Regional ‘Labour Commissioner (Central), who is the Conciliation’ Officer, in 
this dispute, is required by section 12 to hold conciiaticn proceedings in the pres- 


cribed manner and, without delay, investigate the dispute and to do all such things . 


as he thinks fit for the purpose of inducing the parties to came to a fair and amicable, 
settlement of the dispute. In this case the Regional Labo_r Commissioner (Central) 


held conciliation proceedings on 22nd October, 1c49, bat ho settlement could..be - 


arrived at as the appellants declined to take part in the proceedings on the ground 
that they were. convinced that nothing would come o.t of it. That being the 


. position, under. section 12 (4) it became the duty oz the Regional Labour Commis- 


sioner (Central) to. 


** as soon as practicable after the close of the investigatior,.send zo the a propriate Goverriment 
a full report setting forth the steps taken by him for ascertaini-g the “acts and circumstances relating 
to the dispute and for bringing about a settlement thereof tog-ther with a full statement of such facts 
and circumstances and the reasons on accourt of which, # this case, a settlement could not be 
arrivéd at". © > c MB BEL 


` . 5 . ta 


veo 


Sub-section (6) of this section requires that the -eport shall be submitted 


within fourteen days of the commencement of the ccnciliz-ion proceedings or within, . 
such shorter period as may be fixed by the appropriate Government. As already 


stated, the conciliation proceedings commenced’ an 1=th October, ' 1949., The, 
report, therefore, was to be submitted within fourteen days from that date. In 
point of fact the report was sent by the Regional Labor- Commissioner (Central) 
to the Chief Labour Commissioner, New Delhi, cn 22nd October, 1949 (which 
was. well' within r4 days from the commencement cf the conciliation proceedings), 
with the ‘request that the Government may be infarmed of the situation. "Under 
sub-section (4) the report has to be sent to the “ appropriate Government ” which 
according to the definition under section 2 (a) mezus, i- relation to an industrial 
dispute concerning a mine, the Central Government. The Regional Labour 
Commissioner (Central) did not send the report dirzct to the Gegtral Governinené 
but sent it to the Chief Labour Commissioner, New Delhi. in accordance with what 


E 


' 
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Kas been éalled the usual course and routine of official business. The report, how- 
ever, was réceived by the Central Government on az about 17th November, 1949 

: and it is only on such receipt that the conciliation proceedings are to be deemed to 
have concluded according to the provisions of secziori 20 (2) (b). Prima facie, 
therefore, the strike which took place on 7th November} 1949 was during the pen-. 
dency of the conciliation proceedings as held by the authorities below. 


Shri.N. C. Chatterjee, however, argues that in point of fact the conciliation 
proceedings came to an end when the appellants had withdrawn frdm the proceed- 
ings and the Regional Labour Commissioner NES had sent his report.e. It'is, 
by a legal fiction, introduced by section 20 (2) (b), that the conciliation proceed- 
ings are prolonged until the actual receipt of the report by the appropriate Govern- 
ment. According to Shri N. C. Chatterjee the conciliation proceedings should 
be held to terminate when the Regional Labour Commissioner (Central) sent his 
report within fourteen days of the commencement af the conciliation proceedings, 
The difficulty in accepting this argument is that while the word ““ send " is uséd in, 
section 12 (4) and the word “ submitted” in section 12 (6) the word used in section 
20 (2) (b) is “‘receivéd”. That word obviously implies the actual receipt of the 
report. To say, that the conciliation proceedings shall be deemed to have conclu- 
ded’ when the report should, in the ordinary course of business, have been 
received by the appropriate Government would introduce an element. of uncer- 
tainty, for the provisions of section 22 (1) (d) clearly contemplate that the appro- 
priate Government should have a clear seven days’ time after the conclusion of 
the conciliation proceedings to make up its mind as to the further steps it should 
take. It is, therefore, necessary that the beginning of the seven.days' time should 
be fixed so that there would be certainty as to when the seven days’ time would 
expire. It is, therefore, provided in section 20 (2) (b) that the proceedings shall be 
deemed to have concluded, where no settlement is arrived at, when the report is 
actually received by the appropriate Government. . Shri N. C. Chatterjee on the 
other hand strongly urges, and. not without some force, that on that construction, 
it may be possible for the Government or its officers to withhold the report desig- , 
nédly or the report may be lost in course of transit or may be actually received 

' after the expiry of the date fixed'for the strike in the notice under section 22 (1). 
Shri N. C. Chatterjee also points out that it will not be possible for the workers, to 
khow when the report is actually received and their right to strike may thus be 
taken away from them. Shri N. C. Chatterjee contends that the Government 
cannot take advantages of its own wrong. While we feel considerable force in, 
Shri N: C. ` Chatterjee’s argument based on hardship we are bound to assume that 
thé public officers concerned would act fairly and properly. Further, it is not a ` 
case of the Governmenttaking advantage of its own wzong as suggested by Shri N. C. 
Chatterjee, for here we are concerned with a dispute between the employers and the 
employees and there is no material before us tò justify our attributing the misdeeds, 
if any, of the Regional Labour Commissioner (Central) or of the Chief Labour, 
Commissoner, to the respondents, the employers who are entitled to take.their 
stand on the language of the law. The Court can only construe the statute as it 
finds it and if there is any defect in the Ew it is for other authority than this Court 
to rectify the same. 


Shri N. C. ‘Chatterjee also urges that the Regional Labour Commissioner (Cen-. 
tral) should haye, under section. 12, sent his report to the appropriate Government 
which in this case means the Central Government and he should not have sent the 
report to the Chief Labour Commissioner, Assuming that that is the position, 
then the fact will still remain that the Central Government did not receive the report ` 
and, therefore, the conciliation proceedings did no: come to an end when the strike 
took place. Shri N. C. Chatterjee also suggests that the Chief Labour Commissioner 
should have returned: the report to, the Regional Labour Commissioner (Central) 
because under the law the report should not have been made to him. He, however, 
did. not return the'same to the Regional Commissioner but took upori himself to 
forward thesame to telabour Minii Inthe circumstances, ohn N.G. Chatterjee 


a 
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urges;.on the authority: of Chaturbliuj Ram Lal v. Se-retary of State for Indiat that ‘the’ 
Chief Labour Commissioner must'be déemed to be -he azent'of the Ceritral Govern” 
inént for the purpose of receiving thei report. “We adjcurned this’ case. in ordér’ to 
enable Shri N. C. Ohattetjeé to'a.certain whether there was afiy delegation of atithority 
*in:this.behalf by the Central Govefnnient)to the Chief Labout‘'Gomimissiénér? 
Shri N: C. Chatterjee has not'been able to discover any such delegation of authority: 
It. seems’ obvious to-us that the Chief Labour Commissioner cannot ‘possibly :be’ 
Zeghrded for this purpose-ás the Central Government;" ‘In point of fact by a notifi?- 
cation in ‘the. Gazette of India, dated 5th April, 1647, the’ Chief Labour Commiss | 
sionei has been: appointed -as-a:Conciliatidn Officer and, therefore, in conciliation 
proceedings: conductéd by him hé has to'submit.hs report to: the’ Central Govern 
ment. It follows, therefore, that the Chief Latour Commissioner must be ai 
autlfority separate from the Central.Government.. According, to rule 85.to which 
reference has been made the strike notice has.to be sent, amongst thers, to the 
Chief Labour Commissioner as well as to the Depa:tmenz of Labour of tlie Govern- 
ment of India, which again indicates that the two are different entities. The Chief 
Labour Commissioner is, therefore, only the chanael or post office through which 
correspondence between the ‘Regional Labour Cwenimissioner (Central) ` and the 
Central Government is to pass and: he cannot possiHy be -egarded as an agent of the 
Central Government for the purpose of receiving the report. The Chief Labour 
Commissioner. being the official -channel the, ruliag «relied: ‘upon by: Shri'N. C. 
' “Chatterjee can have no- application to the facts of this case... — I 


E E ` 
o y Ba Vaud, 


For reasons stated above we are: of opinion that the conclusions arrived at 
by the authorities below on this point are correc and that this appeal must be — > 
, dismissed. In the peculiar circumstances of the case, ‘howéver, we think that 
there should be no order as to costs and the.parties should bear ‘their own costs.‘ 
‘Before concluding we must draw the, attenticn of the authorities coricerned 
to the slack and unbusinesslike manner in. which the matter was dealt with. in the 
office of the Chief Labour ‘Gommissioner. The Act-recuires that the Conciliation 
Officer must submit his report within 14 days from- the commencement of concilia+. 
tion proceedings and then.on receipt of the report by the appropriate Government 
the conciliation proceedings are: to be deemed to Save concluded. Although fic: ` 
tually the conciliation proceedings terminate when a setclement is arrived at before 
the Conciliation Officer or when it is found that: no ‘settlement can be arrived at, 
the Act, by'a legal fiction, prolongs the conciliation; proceedings ‘until the actual 
receipt of the report by the appropriate Government and, goes on to provide 
that the appropriate Government must have seven days’ time to ‘considet what 
further steps it would take under the Act. .Up td the expiry of this period of seven 
days the Act permits no strike but after that pericl is over the eniployees ‘are. left 
- free to resort,.to collective action. by’ way of a strike. Indeed,.it is oh the 
basis of these provisions that the date of strike has te be carefully selected and speci: 
fied in the notice of strike to be given by the employees under section 
22 (1) of the Act. ‘Thus, even'a cursory perusal o the Act makes it’ clear’ that 
time is of the essence of the Act and that the requirenents of its ‘relevant 
provisions must be punctually obeyed and carred.omt if-the‘Act is to operate 
harmoniously at all. . -Iu.this case the conciliatior officer submitted his report on 
22nd October, 1949, 7.e., well within, 14 days from the commencement of the concilis 
ation proccedings as required by section 12 (6) of che Act. ::The report was sent : 
through what has been called the routine official chennel.’ Admittedly, it was 
rccéived ‘in ihe ‘office: of the, Chief Labour Commissioner at New Delhi on 
a5th*October, 1949, but surprisingly, it Was not passed on to the Ministry of . . 
Labour, ‘which ‘is also in New Delhi, until abour 17th November, 1949. | The * 
employees had no means of “knowing when the report was actually received “by. 
the’ Central, Govérnmènt which: is‘the ‘appropriate Government’ in this case’ ór 
when the period of seven days after such receipt expiréc. But in thie belief, enter 
tained, we thiiik, quite legitimately, ‘that the official ‘business had beéri cóndücted 
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regularly, and promptly the employees. went on sirike on 7th. November, 1949, as 
previously notified. It now transpires that the report had not been actually 
received by the Central Government and, therefore, on the letter of the law, the 
, Strike must be held to be illegal and the.employees must face and bear the conse- 
quences of an illegal strike and may even be deprived of benefits to which they 
would otherwise have been entitled. This hardship has been thrown upon. the 


employees for no fault of their. own but simply because of the callous indifference : 


or utter inefficiency and slackness apparently prevailing.in the office of the CRief 

: Labour Commissioner which cannot ,be too strongly deprecated.. It is.to be 

hoped: that public officers should, in the discharge of their- official duties in 

edd a greater sense of responsibility than what they have done in the case 
efore us. < 


|." Agent for Appellants: Gobind Saran Singh. A m l * 
Agent for Respondent: P. K. Chatterjee. —. l 
G.RJK.S. . gi Appeal dismissed. 
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The Commissioner of Income-tax, Madras ` — Os Appellant* 
EMEN ; adt v " 
K. Srinivasan and K. Gopalan e : > + a Respondents. 


Income-tax Act (XI of 1922), section 25 (3) and (4)—Scope of exemption under on transfer of a business 
— Previous year "— Construction. | f d = : 


4 
The “ previous year” in the context of section 25 (3) and (4) of the Indian Income-tax Act means 
„a completed accounting year immediately preceding discontinuance or succession. The intention 
of the Legislature being to give reliéf against double assessmênt for the years 1922-1923 the assessee 
vin the case of discontinuance or succession would be entitled to claim exemption from payment of 


tax for the broken period and also claim that the income, profits and gains of the previous year, i.e., ^ 


the year preceding the broken period should be treated: as the income, profits or gains of the broken 
period." . . i . : 


It cannot be said that the expression “ previous year." in sub-sections (3) and (4) of section 25 
in the context of those sub-sections means the end of an accounting year (a period of twelve months) 
expiring immediately preceding the date of discontinuance or succession. i 

On Appeal from the Judgment and Order, dated the 2nd January, 1950, of the 
High Court of Judicature at Madras (Satyanarayana Rao and Viswanatha Sastri, 
JJ.) in Case Referred No. 68 of 1946. Wen 


M. C. Setalóad, Attorney-General for India (P. A. Mehta, Advocate, with him) 
for Appellamt. < | " : 


K. S. Krishnaswami Ayyangar; Senior Advocate (4M. Subbaraya Ayyar, Advocate, 
with him), for Respondents. ` Ne rad 
The Judgment of the Court was délivered by l 
Mahajan, J.—This is an appeal from the judgment. of the High Court of Judi- 


catureat Madras in a reference made by.the Intome-tax Appellate Tribunal under 
section 66 (1) of thé Indian Income-tax'Act (XI cf 1922). ^ ,- ` 


' For several yéars prior to 1939-40 the respondents, who are brothers, had 
been carrying on in partnership the business of .“ Tke Hindu”, a daily newspaper 
of Madras. The profits of this business had been charged, to income-tax in the 
hands of the respondents under the Indian Income-tax Act of 1918. The firm's 
year of account was a period of twelve months, ending with goth June each year. 
In respect of the profits of the year of account ending goth June, 1938, assessment 
was made in the year 1939-40 and the firm was charged to income-tax for that 





* Civil Appeal No. 9 of 1952... i ek Os 22nd December, 1952. 


à 


: *.. To decide this question it is necessary to set out the relevant. provisions, of 
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assessment year.” On the 1st March, 1940, the respond=nts transferred their busi-, 
n s 4 . "des : "t z | 
mess as a going concern to a private limited company called “ Kasturi & Co., Ltd.” : 
=- For the assessment year. 1940-41 the "respordents claimed that the firm 
was not liable to pay ‘any income-tax on the income o? its business from the end: 
of the accounting ‘year ending goth June, 1938 to'29th February, 1940, the date 
on which the limited company succeeded to the business of the firm (ie. for a: 
period of 20 months) under section 25 (4) of the Act; as it 3ad been assessed under the 
Indian Income-tax Act, 1918. The income-tax cfiicér disallowed the claim and 


_ held that since the assessment ‘pertained to the year 1940-41 ‘the previous - year 
' with reference to that.assessment would be the year ending goth June, 1939 and, 


the period for which exemption could be claimed under section 25 (4) of the Act was 
the interval from the end of that previous year, i.e, the ist July, 1939 upto the - 
date of succession, i.e., 29th February, 1940, i.e, a period of eight months. This 
order was confirmed on appeal by the Appellate Assistant Commissioner. On fur- 
ther appeal the Tribunal held that on a proper construction of section 25 (4) ofthe  - 
Act, tax was. not payable by'the firm in respect of the profits and accounts of the: 
business for the whole of the period from 1st July, 1938 to 29th February, 1940 (a: 
period of 20 months), At the instance of the Commissioner of Income-tax (the, 
appellant) the Tribuhal stated a case to the High Court and referred to it the, 
following question for its opinion :— 2 : f - 

“ “ Whether on the facts of this case, the Appellate Tribunz! was right in holding that the period, 
the profits of which were entitled to exemption from the payrent of tax under section 25 (4) of the 
Indian Income-tax Act, 1939, was the period commencing, fromi 1st July, 1938, and ending with 
29th February,-1940:” + : vs d i ; e E 
The reference was heard by Satyanarayana Rao and Viswanatha Sastri, JJ., and 
they delivered divérgent opinions on the question reerrec. Satyanarayana Rao, J., 
agreed with the conclusion of the’ Tribunal and answered the question jin- the 
affirmative, while Viswanatha Sastri, J., answered the question in the negative, 
with the result that under the provisions of the law the Tribunal's order was con- 
firmed, it being in accordance with the opinion delivered by the senior Judge. 

Leave to’appeal to this Court was granted and this appeal is before us on a certi». 

ficate given by the High Court. f. 4 | die 

''' The principal question to decide in this appeal is whether on a true construc« 

tion. of section 25 (4) of the Act, and on the facts stated the period the profits of which E 
were entitled to exemption from the payment of taxis th» period between rst July,.. 
1939 to: 29th February, 1940 (a period of eight months) or the period commencing, 
from rst July, 1938 and ending with 29th February, 1946 (a period of'20 months),. 


the Act, ‘Section 2 (11), which defines “ previous year” in so far as it is relevant.. 

for purposes of this appeal is :— "ig t? 

FS * (r1) (a) the twelve months ending on the 31st day o^ Marck next preceding the year fo — 
which the assessment is to be made, or, if the accounts of the assesses have been made up to a date. 

within the said twelve months in respect of'a year ending on any dare other than the said 31st day. 

of March, then at the option of the assessce the year ending on che dav to which his accounts have so 

been made up.” ; , i ae 
Section 3 of the Act provides :— . ` ' n E- 3 


| ere any Central Act enacts that income-tax shall be charged for any year at any rate or: 
rates, tax at that rate or those rates shall be charged for that vear ir accordance with, and subject. 
to the provisions of, this Act in respect of the total income of t2e previous year of every individual 

Hindu undivided: family, company and local authority, and of every firm and other association of. 


persons or the partners of the firm or the members of the associztion individually.” 
This, is.the charging.section. Section 25 of the Act makes different provisions to 
cover some special.cases. The parts of the section rlevant to this appeal provide: 


E 


as follows ;—. l 
a (r) Where any business, profession or vocation to which sub-section (3) is not applicable,” 
is discontinued in.any year, an assesment may be made in that yzar or the basis of the income, profits 
or gains of the pegiod , between the end of the previous year amd the date of such discontinuance ‘in? 
addition to the assessmerx, if any, made on the basis of the income, profits or guins. of the previoug; 


year. ` 
s y " aor 


^ 
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; <. (3), Where any business, profession .or vocation on: which tax was at any.time charged under . 
* the provisions of the Indian Income-tax Act, 1918 (VII of 1918), is discontinued, then, unless there has 
: been:à succession By ‘virtue of-which' the provisions of sub-section (4) have been rendered applicable 
. Otak shall be payable iri respect of the income, profits and gains of the period between the end.of the 
previous year.and the date:of such discontinuance, and the asscssee may further,claim that, the income, 
Profits and gains of the previous year sHall be deerned to have been the-inéome, profits and gains . 
of thé said ‘period. -"Where any-such claim is-made, an assessment shall be made on‘the: basis of the 
income, profits and gairis of the said period, and ‘if an amounz of tax has already-been paid in respect 
of the incomé, profits and gains of the previous year. exceeding the amount payable on the basis ofsuch 
assessment, .a refund .shall.be given -of the difference. | . VAR LESE, 
.' (4), Where the person who was at the commencement of the Indian Incorne-tax (Amendment) - 
- « "Act; 1989 (VIL-of 1939), carrying on ‘any business, prolessimn or vocation on which tax waf at any ^ 
i time charged under the provisions of tlie Indian Income-tax’ Act, 1918, is succeeded'in such capacity 
- . by another person; the-change riot. being merely a change in the constitutión of å partnership, no 
- tax shall.be payable by: the first mentioned person in respec: of the income, profits and gains; of the ' 
period between the end, of. the previous year and the date of such succession, and such person may . 
further claim that the incoine, profits and gains of the previous year shall be deemed to have been 
the-income, profits and gains ofthe said period; Where any such claim is made, an assessment ‘shall 
be made on the basis of the income, profits and gains of the said periad, and, if an amount of tax has 
already, been paid in respect of the income, profits and gains of the previous-year exceeding the.amount 
payable on the basis of such assessment, a, refurid shall.be given of the, difference., aye tane f 
. ,(8) Where an assessment is to be made under-sub-section (1); sub-séction (3), or sub-section’ ..(4) 
the Tncome-tax Officer may serve on the person whose income, profits and gains are-to be assessed, 
A ^» Or, in the case of a- firm, bnlany pérson'ivho was member of such firm at the time of its discontinuánce; 
or, in the case of a company, on the principal officer thereof, a notice containing all or any ‘of the 
‘requirem2nts waich may be included in a notice under sub-section (2) of section 22, and the provisions 
' of-this-Act shall, so far as may be, apply, accordingly as if the notice were a notice issued under that 


sub-section? ` NA Ak. E aar m DEEP . f 
For a proper coristrüction of section 25 it is also necessary to set out.the. history: . 
and object of this enactment, , 5. , ^... KANE Woe a Fe EAR ORI. 
te “Under the Act of 1918 income-tax was levied on the income of: the.icurrent 
year, i.e, the year of assessment. but as.the income of that year could-not be known `` 
| till -after ‘the. expiry. of the year; ‘the assessment was made on} the. basis ..of. 
. the income of the .“‘ previous year.” but after, the close of the assessment year an 
adjustment used to be made on; the basis of the income .of the ,assessrnent ‘year. 
The Act of 1922 introduced. a change.in this respect. , Under section 3 of the Act, the 
inconie of the previous year is made the subject of the charge and tax is levied on: 
the income of the previous year though it is a tax for the assessment. year., On 
thé passing of the Act of 1922, the prévious system of assessment, was kept, alive 
for, one year; “The result was that for, the year 1922-23, theré. were two assess- 
. ments; one under the Act‘ of; 1922, on the; income cf 1921-22 and. another under the 
,  old'systém by, way:cf assessment on the:income of the same year 1921-22./, In other 
|^ Words, the intome ol the. year ‘1921-22 was assessed twice, once under the Act of 
' 1918;.and again’ under thé Act of 1622." To remove this anomaly and in'order to, 
make:'the number’ of assessments tally With the ‘number of years during’ which’ the, 
business existed, section 25 (3) of the Act of 1922 was enacted exempting from tax‘thé - 
. profits for. the period between the end" of: the previous year and the date’ of dis- 
continuance in the case of'a business ‘whose profizs had been assessed to tax "under. 
the‘Act of 1918. . There wag no provision in section 25 as enacted. in .1922 for giving. 
_ any relief in case of succession to a business which was taxed: unde¥ the Act: of 
, 1918. In 1939 a provision was made to extend similar relief to cases; of succession. 
and with this object section 26 (2) of the Act was amended and section 25 (4) was 
added by the amending Act 6f 1939. "The result af the amendment of section 26 (2), 
and the insertion of section 25 (4) is that upon a transfer of business the transferor, 
t.e., the person who was succeeded in the business, would get. the same relief as ifthe : 
business had been discontinued -by him. ; a a ree: 
ri iThe scheme‘of the Act is that by the charging section; i.e; 'section.3, incomies 
tax is levied for a:financial year atthe rate ‘prescribed by the annual Finance Act 
on the total income of the previous year of every individual, etc. Each previous 
year’s income is the subject of separate assessment in the relative assessment year. 
‘Though the year of assessment is the financial year, the previous year of an asséssee _ 
need not necessarily be the previous financial year, for this expression is tö’ be, 
uriderstood as defined: by 'sectión 2°(i1) (a) of the Act. Qa HUE e 


y 
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' "The respondents were’ duly assessed to tax for thé year of assessment, i.e. the 
financial year 1939-40 on the income of the previous year ending on 3oth June, 1938. 
"Theirincome of the accounting year ending 3oth June, 1939, would in the ordinary 

“course be liable to assessment in the financial yea> 1942-41, and the profits of the 
year ending goth June, 1940, woüld be assessable in the financial year 1941-42. * 
Succession took place in the accounting year 1939-40. "Under sub-section (2) of . 
section 26, as it stood before its amendment in 1939, zhe person succeeding to à 
business was liable to tax for the year of succession, as if he had been carrying’on 
business throughout that year and had received the profits of the whole of that 
year. Thus Kasturi and Company Limited would have been liable to be assessed 
on the profits earned during the year ‘ending goth Jure, 1940, irrespective’ of the 
fact éhat actually they would have only received’ profits in that year for a period "of 
four months.. After the amendment in: 1999 sub-section (2) of section 26 provides 
‘that the person succeeded and the person succeeding ‘‘ each be assessed in respect 
of his actual share, if any, of the incomé, profits and gains of that year." "Thus 
‘the profits of the year'in which the succession occus arc to be apportioned between 
| the predecessor and the suécessor according to the actual share of each in the 
year's profits, the predecessor and the successor are each liable to tax at the rate 
applicable to: each and the profits of each have to be «computed separately in 
accordance with the provisions of section 10 and cther sections and each’ has to be 
granted the deductions and allowances appropriat= to his case, assessment on each 
hasto be separate and distinct. If the business was charged under the Indian 
Income-tax Act, 1918, and the person succeeded is exempt from tax under section 
25 (4) he would not be charged in respect of the profits of the period from the'end 
of the previous year up to the date of succession, waile the person succeeding would 
be liable under sub-section (2) of section 26 in respect of the profits earned by him 
after the date of succession. The proviso to sub-section (2) lays down two excep- 
tions to the general rule that the successor is not liable to tax in respect of the profits 
of the period’ prior to the date of succession. Ia two cases, namely, (1) ‘when 
the predecessor cannot be found, or (2) when the tax assessed on the predecessor 
cannot be recovered from him, the successor is liabie to say the tax.in respect of the. 
-profits of the year in which the succession took place up to the date of succession as 
well. and further for the profits earned during, the year preceding that year. ; In 
this case if either of those contingencies arose, Kasturi and Company Limited: would 
have been liable to pay tax.on profits of the whale accounting year ending 3oth 
Jurie, 1939, as well as of the whole of the accounting year ending joth-June, 1940 
and end of the preceding year in this context would be goth June, 1939. It is 
a question whether in this situation they would be entitled to the relief provided in 
section '25 (4). : ELE UM 


LI j E 
On behalf of the Commissioner of Income-taz, Mzdras, the learned Attorney- 
General contended that Satyanarayana Rao, J., was in 2rror in granting exemption, 
to the firm from tax in respect of the profits earned: during a period of 20, months 
and that under section 25, sub-section (4) the onl~ relief permissible was in respect . 
of profits earned during the period of 8 months:fram 1st July, 1939, to rst March, 
1940.: It was:said that the profits of the year.of'succession were liable to assess- 
ment in the usual course in the financial year 1921-42 and the Income-tax Officer 
had no power to make an accelerated assessment irr order to give relief to the persons 
succeeded in the business and that being so, it was notright to hold that the expression, 
“previous year " in section.25, sub-section (4) was co-related to the assessment year 
1939-40, ië. thé year ih which the succession took place or to the assessment’ 
year 1941-42 in which in the ordinary course assessment for those profits would have 
been ‘made but that on a true construction of this sub-section and having regard 
to the’history of its énactment and the object for which it was inserted in section 25, 
the assessee firm was entitled to exemption from the payment of tax only for the 
period, between 1st July, 1939 and 29th Februery, 1940, and to no móré. Tt 
seems to us' that there is force in this contention. Section 25 (4) was inserted in , 


the Act of 1922 inthe year 1939 at.the same time: as sectión 26 (2) was amendéd,' 


On a plain reading of.these two sections together, it is quite clear thatthe Incónies 
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tax Officer is not empowered. to make an accelerated assessment in the.year in which 
Succession occurs on the profits of that year, ‘and prematurely. assess. the person 
Lae succeeding to a businessso that he may be able to give relief to the person succeeded. 
-Fhe exemption provided for in section .25 (4) and the apportionment mentioned 
in section 26 (2) have to be made in the assessment year in. which the profits, of the 
year 'of succession fall to be assessed under section 2 of.the Act, and in this situation * 
." the,end of the previous year in this case can, in no circumstance, be the end ofthe 
-accounting year beginning Ist of July, 1937, and ending goth of June,: 1938, because 
-the income, profitsand gains of the'accounting year of succession (i.e., year beginning 
ast July, 1939, and ending goth June, 1940), which have to be apportioned between 
.Ahe predecessor and successor of the business under section 26 (2) and for, which the 
"assessor becomes liable in case the predecessor commits a default, could only be 
Assessed in the assessment year 1941-42. The income, profits and ‘gains of the ac- . 
counting year beginning rst July, 1938,and ending gozh June, 1939, for which the pre- 
decessor alone is liable in the first instance to tax fall far assessment in the assessment 
uo year 1940-41. The successor in business, ‘in casesof default by the predecessor, is, also 
í diable to pay. the tax on the profits, of that year as well. What sub-section (4) of 
section 25 provides is. that when the .profits. of the year of, succession: fall to be, 
assessed, the predecessor of a business can claim exemption from liability to pay 
„tax on the profit earned from the end of the. previous year -to-the ‘date of succession, 
the "previous year.’ here: meaning the. completed accounting year, immediately 
preceding: the date. of succession (in: this case year ending 30th of. June; 1939). . 
“He can further claim that the profits earned between ist July,.1939 to. 29th Feb. 
ruary, 1940, be deemed the profits of the. accounting year rst July, 1938, to, 30th 
‘June, 1939 and if on those profits in assessment yezr 1940-41 tax in excess of what 
. as;chargeable on the profits of this broken period has been paid, he be, given: refund 
for the excess. Truly speaking, the firm was:entitied. to the relief ‘provided for.in 
section 25 (4) in the assessment year 1941-42 but the Income-tax Officer was. pre; 
Pared to, give him that in the assessment year 940-41 and on that score the assessee 
«an have,no grievance, - — , .: x e M 
tC -Satyanarayana Rao, J., held thatthe words “previous year" in sub-section (1) 
‘of s€ction 25 refer to the year of account relevant to the year of assessment in 
which ‘the, discontinuance occurs, that the section’ authorises the Income-tax Officer 
to maké-a cumulative assessment in respect of the profits of thé ‘period: between 
. thecend: of the last accounting year of which the profits have been assessed before 


the ‘date of: discontinuance and that date, that . 


add 


TRE "HE. 


1:1 t sub-section (3) of section 25 is an exception to the gencral rule contained “in „sub-sectiom , (1) 
.of that section, and that’ though the language ‘employed in sub-section (3) does not correspond tó-the 
language employed in sub-section (1) indicating that in this sub-section also the assessment year should 
be.taken to be the year in, which tlie: discontinuance occurs, all the same there is no reason to depart 
‘and-to place a different interpretation on, the expression «previous year’ in this süb-section from 
the che placed on sub-section AME M MEE MS. dM po RENS A 

P CER DNE. Er m OA ance Nd tdg j Ao ON OU ys Oe 

. On. the same line of. reasoning, the learned Judge gave the same: meaning ifo the. 

expression “ previous, year in sub-section (4) of section 25 and) as a.-result-held: 
that the:;firm' was entitled to exemption from, tax.for profits 'earhed between: the 
ist July, 1938 and 29th February, 1940, a period:of 20th months! i. — , « s 

v, Mr, Krishnaswami’Aiyangar appearing for, the respondents, was not prepared. 

"m to support the whole of the reasoning of Satyanarayarm, Rao,,J., but.he contended: 

strenuously that. the conclusion reached by the learned: Judge was the; only one 
-that could be reached on a true construction of the phraseology employed in:the, 
various sub-sections .of section 25. ‘In short, his argument was: that; sub-séction, 
, (1) of section 25. confers an option.on the-Income-tax. Officer, “in case of dis-, 
.. Continuance of a business which was.not,assessed under the Act of 1918, to make 


this sub-section means. the end of the accounting yeer the ,prdfits. of which. have, 


f . nc v 

. © N » n" j 
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‘been last assessed to tax, which. inthis casé means the year ending goth June, 1938. 

; It was further contended that any other meaning given to these words would create 

‘a hiatus and would lead to the result that on the date of discontinuance the. Income- 
' tax Officer would be entitled to assess the profits of the broken period without 
“being entitled to assess the profits of a whole previous year that had expired, the 

profits of-which in the usual course could not be ass2ssed 1n the year of discontinuance 

and that such a construction would defeat the very -urpose of the power givén 
‘by the sub-section. On a parity of reasoning -t wa suggested that the words 

* between the end of.the previous year and the date of such discontinuance ” 

in sub-sections (3) and (4) should be given the same meaning as in sub-section (1); 

and that the assessee should be given exemption ir. respect of profits earned betweén 

the, 1st July, 1938, and 29th February, 1940. It was said that the two terminals et 
fixed for the purpóses of assessment under section 25 71) were the terminals fixed : 
for exemption ‘from. tax in'section 25 (3) and (4. and it would be wrong to hold 

that the assessment under section 25 (1) could be mad: for a period different from 

that for which relief could be given under sectica 25 (3) and (4). It was urged 

that the scope of the charge authorised by section 25 (1) was co-extensive with the 


extent of the relief provided for in sub-sections (2) and (4). 
rr RN i ' : 


Before proceeding further it is convenient to make = few observations regarding 
the proposition stated by Satyanarayana Rao, J. that section 25 (1) provides for 
cumulative assessment in cases of discontinuance of business. The words of the 

. section do not justify this conclusion. ‘They do not empower the Income-tax 
Officer to make a cumulative assessment in ‘respect of profits earned in two different 
accounting periods or, entitle him to merge the profits of two years into one total 
sum and apply to them the-rate of one of the finencial years. All that the section. 
authorizes the Income-tax Officer to do is that E gives him an option to make a 
premature assessment on the profits earned up to the Cate of discontinuance in the 
year of discontinuance itself instead of in the usual financial year. This assessment 
he is entitled to make in addition to the normal asse=ment for the financial :year 
of discontinuance. Mr. Aiyangar very rightly conzedec that the-construction placed 
on sub-section (1) of section 25 by the learned Jucge in this respect was not right, :. 


As regards the main contention of Mr. Aiyaagar based on the analogy of the 
. language employed in. sub-section (1) of section 25, we are of the opinion that this 
, contention is based on a fallacy ‘and cannot be sastained. As above pointed out, 
sub-section (1) ofsection'25 merely ernpowers tlie Income-tax Officer, if he so chooses . 
to do; to make an accelerated assessment in ‘case of c.scontinuance of business at 
the time ‘of -discontinuance .to save loss of revenue by. the disappearance of an 
assessee. - In other words, the sub-section imposes a ability of premature assess- 
ment on'the àssessee. It confers no benefit on him. Sub-sections (3) and (4) 
of section 25 have a different end in view and ere nct in pari materia with sub- 
section (1). They are in the nature of sübstartive próvisions interided to give 
relief from tax charged in certain cases. The mere circunistánce of their being 
grouped together with.sub-section (1) in section 25 cannot lead to the conclusion " 
that the provisions therein contained: are of the same nature and character as the 
provisions contained in sub-section (1). Satyararayana Rao, J., was clearly in 
error when hé held these two sub-sections were in the nature of exceptions to the 
rule laid down.in'sub-section (1). The truth of -he matter is that it is sub-section 
(1). itself which is an exception to the general rulelaid zown in the charging section’ 
.of the Act, namely, section 3. The object of sub-secti-ns (3) and (4) is to provide 
relief to a business for the double assessment suferec by it in the financial year ` 
1922-23 and it is entitled to this relief in the year vf assessment in which the income ` 
and profits of the accounting period: in which discontinuance or succession takes 
place fall to be assessed. The Income-tax Officer is not authorised to accelerate’ 
the relief by making a premature assessment on thes profits. Not only is’ the 
language of these. two sub-séctions different from the .anguage of sub-section (1), 


but: bg olde d two different categories of assexeés. Sêb-section (1). deajs. 
Ol. 
4 


_ with. a category of. assessces- who -were never suljecte-.to double tax, UY 


` 
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sections..(3) and .(4): deal with: that class who, suffered’ assessmerit,under the: Act 
of-rg18, and paid double tax. "The. liability for premature: assessment imposed 
under 25 (1). on the formen;class of assessees has been.imposéd on: considerations 
entirely different from thosé on which provision has been made. for exemption to 
tax in sub-sections (3).and (4) for the, other class. In. these circumstances, such’ 
relief;cannot be said to be co-extensive with the liability imposed. : Moreover, : the 
“ provisions-of the Income-tax Act in respect:to.exemptions and, deductions cannot be 
, construed on the analogy of, the provisions contained in the charging sections of thé ` 
` Act even if the language of. these provisions is similar. : Mr..Aiyangar's conteptioti ' 
that sub-section (1)-orystallizes the rights of the assessee on‘the date of discontinuancé 
‘and that not only does.it relieve him from being taxed after the date of discontinuance; 
but thatit entitles him to further relief provided for in sub-section (3) does not sgern 
to.be well-founded. . Sub-sectiori (1) of section 25 confers no right of any kind .on 
&n.gssessee which can crystallize! on the date, of discontinuance and which: cannot 
be-varied- subsequently «tó his disadvantage. On the other hand,'as already said 
-it-imposes :à premature burden on the-assessee which ‘but. for this sub-section He 
could;not-be called upon to bear. till the appropriate year of assessment: was’ reached: / 
d P: E "ur "d ‘ "E xt og 5 vooa* (uh. aw UMS UL eT ey 
.. ‘The learned Attorney-General'was.not prepared to accept the construction 
placed .on sub-section (1) of section 25 by, Mr. Aiyangar and contendéd that that 
sub-section did not authorise the Incomé-tax Officer to. make an ‘assessment in thé 
year ‘of discontinuance on’ the profits, of.an accounting year which had come to a 
close before the date. of: discontinuance, and that those profits had to be assessed in 
the usual way, in the, appropriate. financial year, and that authority given to make 
an -accelerated - assessment ‘only related :to the, broken. period beginning with the 
. end. of the, completed accounting year immediately preceding the date of discon- 
tinuance, and,ending with the.date of discontinuance. . In our opinion, it is not 
necessary; for. the purposes of deciding this: case.to finally express an opinion as to 
the true.meaning of the words “between .the -end of thé previous year to the date 


ef discontinuance”, used ir section 25 (1). of the Act. 


gj 06^ f 


Ww. After a càtefül, consideration of the different provisions of thé’Act relevant, to 
this “ehyuiry,’ we, have reached- the: conclusion’ that. the’ expréssion “end of the 
, previous year,".in subsections (3) and--(4) of section 25 in the! context. of ‘those 
' sub-séctions- means the end of.an.accounting year (a period. of ;full. 12 months) 
expiring, immediately: preceding the date of discontinuance or succession, (in-ithis , . 
£ase.3oth June, 1939). Weare satisfied that Viswanatha Sastri, J.,.was right when 
he held that having regard: to the object of the Legislature in enacting sub-sections 
(3) “and (4). of section.25 and having regard to the plain language of these subs 
Sections, the "assessee's. contentions, could not be.upheld. , We. are, however, unable 
to subscribe to. the.conclusion' reached by,the.learned Judge,that the expression 
previous year" im sub-sections (3) and. (4) of section 25 was,co-related to. the 
year of assessment,1940-41. The profits of the; year of discontinuance,could not, 
according to the. scheme. of, the, Act,. be taxed till the financial year 1941-42':and- 
the previous year co-related to that assessment year would. be, the. accounting: year 
ending goth June, 1940.,, It is obvióus-that the' end of the accounting. year falling, 
aftér.the date of discontinuance, could not, appositely be said to be the.énd of the 
previous year preceding. that date; The,expression “ previous year” substantially, 
7 means‘an, accounting year comprised of.a full period of twelve; months and usually: 
corresponding to a financial,year preceding the financial year of assessment. :' It also 
means. an accounting year comprised of a full period of twelve months adopted ‘by: 
-the assessee for maintaining his accounts but different from the financial year arid: 
preceding a financial year... For. purposes: of the charging sections;of the Act unless 
otherwise, provided for'it is co-telated' to:a. year:of assessment immediately following, 
it, but its not:necessarily wedded to an assessmerit year in all cases.and it cannot be: 
said that the expression “ previous year.” has no meaning unless it is ‘used ini relation: 
to a financial year. | In.a certain context it may well mean'a completed ‘accounting: 
year: immediately pgeceding the happening of a; contingency. /Ihe construction 
we, Raye ‘placed on this expression in. sub:sections (3) .and (4).'of section. 25. isi in: 
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. &&córd. With thé substanc of the definition given in setin 2 (17) of thé Act. ` Any 
‘other, construction of the -sectiori is bound to lead to a namber of..anomalies, the 
most. glaring being that in case of persons whose year cf account is the financial 
year; exemption from tax; under section 25 i(3) or (4), could never be given for a 
period of more, than twelve months, while in case of parsons who, adopt different 
accounting yeaf, exemption would become availatle'fo- a period extending.up to 
24 months. Such could never have been the intention o-the framers of the Act. 


That the “ previous year" in the context of secficn 25 (3) and (4) means a ° 
completed ‘accounting, year immediately ‘preceding the discontinuance or succes- 
sioù is'borne out by the provisions as regards nor- -liability for tax for the. broken 
périod and the claim to be made by the assessee that th- income, profits and gains 
of tht previous year shall be deemed to have beer the'mcome, profits or gains of 
the broken period. "The intention of the Legislature teing to give relief against 
double assessment for the year 1922-23, the assessee in “he case'of discontinüancé 
or succession. would be-entitled to claim exemptian frem payment of tax for thé 
broken period, and also claim that the income, orofits or gains of the-previous, 
year, ie., the year preceding the broken period. Soul. be treated as the i income; 
pron or gains of the broken period:. | 


- Reference was made in the judgment of the aan Tribunal to-the views 

: of the Select Committee when clause (1) of section 25 .-as considéred at the time 
ofthe draft Bill No. XXVI of r921 in support of ts co-clusion, but it was rightly 

' held by thé High Court that it was not à permissi»le consideration in: interpreting 
a statute and Mr.: Aiyangar did not seriously press' this matter before us. He, 
however, drew our attention to the directions contained in the Income-tax Manual ` 
iri force for a number of years and contended that the department itself placed on - 
sub-sections (8) and (4) of section 25 the same construction as was placed on them : 
by the senior Judge'in the High Court and that was th= true construction of these 
two sub-sections, _ This argument, in our opinion, has na validity. The department 
changed its view subsequently and amended the manual. The interpretation placed: 
by the department on these sub-sections cannot be consicered to be'a proper guide 
in a matter like this when the construction of a statute ~< involved. 

The result, is that we allow thé appeal and hcld thet the answer given by the Eo. 
senior Judge to the question referred was wrong and -hat the answer given, by, 
Viswanátha Sastri, J., was the correct one. , In the circumstances of this 'case.we 
would “make, „no order as to costs. throughout, ` ] ben te d. 


Kn - Agent for Appellant : G. H. Rajadhyaksha. bp usar dg 


Agent for , Respondents : M. .S. K. Aiyangar. PEE uu i 
.GARJK. SS y E ——— - 208. ,Appeal allowed. 
7 . [THE SUPREME COURT € OF CUM MN 
2 EE T oue 8 [Civil Appellate: Jarisdiction.] . TEN d 
* "PRESENT :—MEHRCHÀND MAHAJAN, S. R. Das ANE N. H. Buacwarr, JJ.. a 
The Cornmissioner of Income-tax, Madras ac ©- Appellant T 
v. , to 3 a e 
MTT. AR. s. AR. AA Chettiar © -' | ` ‘Respondent. A 


“ Income-tax Act (XI of 1922), sections 66 and 33—Se dut den undér section 66 (2) and' direction 
thereon under section 66 (3) to state a’ casé—If can be ‘made when there is 20 order which can be said to'have . 
been made by the Appellate Tribunal under section 33 (4). EE B 


If theré is no. order which could. properly be said to have been made by the: Attias? Tribunal 
under, sub-section (4) of section: 33 of the Income-tax Act;ont of vLich a question of law arose the 
Appellate , Tribunal would have no jurisdiction to refer a case nor would the High ‘Court have juris: 
diction under sub-section (2) of section 66 to direct the Tribuaal to >» so. Ifa reference was incem- | 
petent both under Section 66 G 1) or r section 66 (2) the High Court ceald decline to entertain it. 

TERMS IE EN AA EE NG Na, 
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On appeal from the Judgment and Order dated the 11th January, r950, of the 
* . High Court of Judicature at Madras in Case Referred Nos. 80 of 1946 and 38 of 
1948. : MEE 
`: M. C. Setaluad, Attorney-General for India (G. JV. Joshi and P. A. Mehta, 
. Advocates, with him), for Appellant. . 3 

S. Krishnamachariar, Advocate, for Responden:. 
The Judgment of the Court was delivered by "M i 
- Das, f.—These two consolidated .appeals are directed against the judgment 
and order made on 11th January, 1950, by the High Court of Judicature at Madras 
' in References No. 80 of 1946 and No. 38 of 1948, under section 66 of the Indian 
Income-tax Act whereby the High Court relying on its earlier decision im» The 
Commissioner of Income-tax, Madras v. R. RM. M. SM. Sevugan alias Manickavasagam 
Chettiar’, held that the references were incompetent and accordingly refused to 

answer the questions raised-therein. The facts are shortly as follows. i 


' 


"The respondent who is a Nattukottai Chettiar had his headquarters at Karaikudi 
in India and also carried on his money-lending business at branches at M ubin, | 
Kualalumpur and Singapore. He also had income from properties at Maubin and 
Singapore. For the Assessment year 1941-42 the Income-tax Officer calculated 
the assessee’s accrued foreign income as Rs. 29,403 at Maubin, Rs. “27,731 at 
Kualalumpur and Rs. 34,584, at Singapore, in all Rs. 91,718. After deducting 
out of this amount Rs. 4,500 allowed under the 3rd proviso to section 4 (1) of the 
Act, the Income-tax Officer computed the total assessable foreign income at 
Rs. 87,218. Out of the total remittances of Rs. 84,352 the Income-tax Officer 
allocated Rs. 7,900 to the accrued income of Maubin and Rs. 62,315 to those of 
Kualalumpur and Singapore and the balance of Rs. 14,137 to the taxed income of 
earlier years. The Income-tax Officer disallowed the claim of the assessee to 
deductions under several heads. On the basis cf the total foreign income of 
Rs. 67,218 and income from other sources the Income-tax Officer calculated 
Rs. 23,266-8-0 to be due by the assessee on accounz of. Income-tax, Super-tax and 
Surcharges thereon and by his assessment order dated grst January, 1942, made 
this amount payable on or before 25th February, 1942. The assessee preferred an 
appeal to the Appellate Assistant Commissioner against the disallowance of the 
several items of his claim including the claim for replantation-expenses amounting 
to $498 incurred at Kualalumpur and a bad debt of $15,472 at Singapore. The 
Appellate Assistant Commissioner by his order dated 25th May, 1942, allowed some 
of the several objections but. disallowed the items of replantation expenses and bad 
debt and reduced the asséssment to Rs. 22,548. The assessee took a further appeal 
before the Appellate Tribunal against the disallowance of the several claims by the 
Appellate Assistant Commissioner including the two items mentioned above. 
The Appellate Tribunal by, its order dated goth August, 1943, held that the replan- 
tation expenses “ will be allowed to thé ‘appellant as éxpenses.* As regards the 
bad debt the Tribunal held that it was permissible and that “ the deduction claimed 
will, therefore, be allowed." The result was that the appeal was partly allowed. 


The matter came back before the Income-tzx Officer on 26th September, ` 
1945. Deducting'Rs. 778 on account of replantation expenses the Kualalumpur 
“income was reduced to Rs. 26,953 and after deducting Rs. 24,175 on account of 
the bad debt the Singapore income came down to Rs. 10,409. These two reduced 
amounts together with. Rs. 29,403 being the income from Maubin made up the : 
total accrued income of Rs. 66,765. Out of this amount Rs. 4,500 was deducted 
on account of unremitted profits of Maubin under the 3rd proviso to section 4 (1) 
of the Act, leaving a balance of Rs, 62,265. Out of the remittances the Income- 
tax Officer allocated Rs. 7,000 towards. the accrued income of Rs. 29,403 from 
Maubin and Rs. 37,362 against the total accrued income of Kualalumpur and 
Singapore. He also, allocated Rs.'24,549 as remittances out of assessed profits of 
Er cc ai IDEE EIU, MEIN CN DNE IM EIE YN YD EE * 
.. (1) (1948), 16 L.T.R. 59 : (1948) 1 M.L}. 157 : A.E.R. 19 
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previous years, leaving a balance of ‘Rs. 13,541. -This amount the Income-tax 
Officer considered as remittances out of earlier years’ unassessed income and held 
it to be assessable to tax. After adding Rs. 13,541 .to Rs. 62,265 being the net 
‘accrued income of the year from Maubin, Kualalumpur and Singapore the Income- 
tax Officer arrived at the total foreign income of Rs. 75,806. On the basis of this 
foreign income together with other income the. Income-tax Officer recalculated 
the amount of Income-tax, Super-tax and Surchargts thereon at Rs. 22,802-6-0 
and after giving credit for certain amounts found Rs. 21,211-14-0 as the balance 
due which by his order dated 26th September, 1345, was made payable in equal e. 
mioiefy on or before goth September, 1947, and sist March, 1948. He however, 

_ did not issue any notice of demand under section 29 o? the Act. . 1 i 


eBeing aggrieved by the inclusion of Rs. 15,541 as the alleged unassessed 
foreign income of earlier years. remitted to India during the year of account the 
, "assessee preferred an appeal before the Appellate Assistant Commissioner. The” 
Appellate Assistant Commissioner was not satisied that the assessee had any 
right of appeal under section 30 of the Act for there had been no assessment under 
section 23 and no notice of demand had been served on the assessee under sec- 
tion 29 of the Act. Accordingly the Appellate Assistant Commissioner by his 
order dated 19th November, 1945, declined to admit the appeal. He, however, 
expressed the view that the assessee's remedy might lie in a miscellaneous application 
to the Tribunal complaining that the Income-tax Officer had either misconstrued 
or had not given effect to the order of the Appelate Tribunal. 


The assessee then brought a miscellaneous applicaticn to the Appellate Tribunal. 

The Appellate Tribunal held that the finding of the Income-tax Officer that the 

sum of Rs. 13,541 was .to be assessed as untaxed profts of earlier yéars remitted- 

to India in the accounting year did not arise in the course of giving effect to the 

Appellate Tribunal’s order and by its order dated 20th February, 1946, cancelled 

that finding and directed the Income-tax Officer =D revise the computation. 
accordingly, : ! l t. 

` The last mentioned order having been served on tke Commissioner of-Income- 

tax, Madras, on 8th March, 1946, the latter on rst, May, 1946, made an application 

before the Appellate Tribunal under section 66 ‘1) o£ the Act and prayed that 

threé questions formulated by him in his petition should be referred to the High 

Court. The contention was that the Appellate Tribunal had no jurisdiction in 

law to entertain, consider and pass the órder which :t did on the miscellaneous EY 
- application seeing that it was neither an appeal.ander section 33 of the Income- 
tax Act nor could it be regarded as a rectification under section 35 of'any mistake 
committed by the Bench. The Appellate Tribunal took the view that although 
no specific provision was made in the Act by which it could give effect to its order 
or explain any ambiguity in such an order by a later order in any miscellaneous 
application filed: by any party, such power, nevertheless, was inherent, in the 
Tribunal. : The Tribunal accordingly thought tha: a paint of law did arise and on, 
23rd August, 1946, referred the following question -o the High Court, namely :— 

“ Whether in the facts and circumstances of this case the order of the Bench dated 20th February, 
1946, in the miscellaneous application is an appropriate order and is legally valid and passed within 
the jurisdiction and binding on the Income-tax Officer.” > 3 ' oe 
The Tribunal declined to refer the other questions sormulated by the Commissioner. 
This reference came to be numbered as Case Referred No. 80 of 1946. It appears 
that pursuant to an order made by the High Court on goth March, 1948, on the 
application of the Commissioner of Income-tax under section 66 (2) of the Act 
the Tribunal referred the-following question.to tke High Court :— f 

: “TF the answer to the question already referred to the High Court by the order of the Appellate 
Tribunal, dated 23rd August, 1946, is in the affirmative, whether, in the circumstances and on the 


facts of the case, the recomputation made by the Income-tax Office pursuant to the decision of the 
Appellate Tribunal in R.A.A; No. 53 (Madras) of 1942-43 was valic and correct ” 


; The Appellate d aca made this further reference on rgth Julys 1948, which came 


` to ke numbered asfOase Referred No. 38 of 1948 = B 
, : 4 ' (7. 


t 


4 to, . E V. du 5 yt? 
< THE MADRAS LAW JOURNAL REPORTS. «7: ^U" | [1955 


.66 (1) of the Act requiring the Tribunal to refer to the High Court the question às to 


PEXISPEPEE 


Jurisdiction to make any reference to the High Gourz- under secon 66.(1).: ‘Section ` ` 


. . 
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66 (2) ‘provides that if on any‘application being made under sub-section (1) the: 
Appellate Tribunal refuses to state the case on the ground that no question of law. 
arises, the assessee or the Commissioner may, w:thin zhe time specified therein, 
apply to the High Court and the. High Court may, if it is not satisfied of the correct-- 
ness of the decision of the Appellate Tribunal, require: the’ Appellate Tribunal. 
to state the case and to refer it, The jurisdiction give- to the High Court under 
this sub-section is conditional on an application umder s.:b-section (1) being refused: 
by*the Appéllate Tribunal. This clearly presupposes that the application under: 
sub-section (1) was otherwise a valid applicatiom. If, therefore, an application: 
unde? sub-section (1) was not well-founded, in that there was no order which . 
could properly be said to be an order under sub-section (4) of section 33 then the: 
refusal of the Appellate Tribunal to state a.case cm such misconceived application 
on the ground that no question of law arises wil. not authorise the High’ Court,- . 
on an application: under sub-section (2) -of section 6€ to direct the Tribunal to’ 
state a.case. The jurisdiction of the Tribunal anc of the High Court is conditional: 
on:there being an order by the Appellate Tribural which may be said to. be one: 
under section 33 (4).and a. question of law ari&ng cut of such an order. The: . 
only question for our consideration, therefore, is whetber in this case any question! 
of law arose.out of an order which, can properly ke said to have been made by the 

` Appellate: Tribunal under sub-section (4) of sectian 33, for: if it did not, then the 
Appellate Tribunal would have-no jurisdiction under ‘sub-section (1) of section 66: 
to refer a case, nor would the High Court have -urisdiction under sub-section (2): 


of that section to direct the Tribunal to do so. : 


It was at one stage suggested by thé learned Attorney-General that we should ` 
in thé first instance remit the matter to the Higk Court for their decision on this 
question but as the question, is one of law 'depeading on the construction of the. 
relevant sections of the Act it will save time if it is decided by us here and now. 
It is not disputed that we have the power, on the hearing of this appeal, to decide ' 
this question. ' à l 


It will be recalled that when on 19th November, :345, the Appellate Assistant. 
Commissioner declined to admit the appeal, the assesses did not prefer any appeal 
but only made a miscellaneous application before the Appellate. Tribunal. ‘There 

is no provision in the Act permitting such an applicetion. Indeed, in the state- ' 
` ment of the case the Appellate Tribunal states thet in entertaining that application 
and, correcting the error of the Income-tax Offrer i: acted in exercise of what 
it regarded as its inherent.powers. , There being no appeal.under section 33 (1): 
and the order having been made in exercise of its su-posed inherent jurisdiction, 
the order cánnot possibly be regarded as one uncer se-tion 33 (4) and there being 
no order under sectión 33 (4) there could be no reference under section 66 (1) or 
(2) and the Appellate Court properly refused to eatertain it, 


The'léarned Attorney-General submits that this Court, should not take such: 

a narrow and technical view but sbould treat that miscellaneous application as 
really an appeal under section 33. "Turning now to section’ 33 we find that^ any 
assessee objecting to an order passed by an Appel ate Zssistant"Commissioner undér 
section 28 or section 31 may appeal to the Appellate Tribunal within the time 
specified in sub-section (1) which time, however, may be exténded by the Tribunal 
under sub-section (2-A). Under sub-section (47 the. Appellate Tribunal is given’ 
' power, after giving both. parties to the appeal ar opp-rtunity to be heard, to pass 
such order thereon as it thinks fit. It is thus dear that the Appellate Tribunal 

. can make an order under section 33 (4) only on zn apzeal from an order passed by 
"the Appellate Assistant Commissioner under section 28 or section 31. If, therefore, 

there is no order which may properly be said to have been made by the Appellate 

Assistant Commissioner under section 28 or secticn 31 zhen' there can be no appeal 

under.sectioón 33 (1) and. consequently there can bé ma order under section 33 (4). 

Section 28 is not relevant for our present purpose. ' Section 30 provides for filing 

of appeals: against assessments made under the Act. Sub-section (1) of:that-sec» 

tion prescribes tytifierene decisions against. which an appeal will lie.” Süb-seétiói 


448. |o. . o MEHE MADRAS LAW JOURNAL REPORTS, Bm [1953 


` D 4 
(2): préscribes the time within: which the appeal is to be filed.. Sub-section (3) 
prescribes the form in which the appeal is to be made. , Then comes: section: 31 
which gives power .to the Appellate Assistant Commissioner to hear and ‘dispose 
of such appeal. . Sub-section- (3) of section. gi empowers the ‘Appellate Assis- 
tant Commissioner ‘in disposing'of an appeal under section '30. to make one'^or 
other order under oné or other of.the several clauses of that sub-section. Itis; | 
therefore, clear that in order that the Appellate Assistant Commiissioner may 
exercise his jurisdiction and make;an order under section 31, there must be; àn 
appeal as contemplated’ by.section 30. The learned Attorney-General only relies 
on the opening part of sub-séction (1) of section 30 and contends that the appeal 
before. the Appellate Assistant. Commissioner was with respect to the amount -of 
income assessed under section 23'or section 27. It will be recalled that the 
Appellate Tribunal held that:the two sums claimed by the assessee would be allofved 
to him and' concluded by saying that the appeal. was partly allowed. The power: 
of the Appellate Tribunal under section 33 (4). is indeed wide, for on an appeal 
properly before it, it can make such order as it thinks fit: Therefore, the order | 
made by the Appellate Tribunal in this case on 20th August, 1943, must be! 
read and construed as a direction to the Income-tax Officer, to carry out the 
directions by allowing the two deductions in question. When the matter again. 
came before the Income-tax Officer his function was only to carry out the order- 
of the Appellate Tribunal. He could not otherwise reopen’ the assessment already- 
made:by him. under section 23. . Therefore, in carrying out ‘the directions of 
the Tribunal and in doing what he:did ‘on 26th September, 1945, the -Income- 
tax Officer cannot be regarded.as having acted. under section 23. Or section 
27 of the Act and that being the position no appeal lay from that order 
of the Income-tax Officer under section 30 (1) of the Act. The result 
of. it was that there was: no proper appeal hefore the Appellate Assistant , 
. Commissioner such as is contemplated ,by section go (1) and, therefore, the 
order made by thé Appellate Assistant Commissioner cannot be regarded as an 
< order made by him under seciion 31 (3), for an order under section 31 (3).can only 
be made.in disposing of an appeal properly filed under section 30 and consequently 
no further'appeal lay to the Appellate Tribunal under section 33 (1) so.as tó enable 
the Appellate Tribunal to maké an order under sub-section (4) of that section. In 
' the premises, there being no order'which may properly be said to have beénimiade 
under section 33 (4), no question: of law can be said to arise out of an order made 
. under section 33 (4) and consequently there cán. be no valid reference under section’ 
66 sub-section (1) or ‘sub-section (2). If, therefore, the reference was incom- 
petent for want.of jurisdiction.both under section 66 (1) or séction 66 (2) surely, the: 
High Court could decline to entertain it asit did. ` MEA 
ML UE PU : lat ` . T . pide | 
"Even if the order dated 26th September, 1915, made by the Income-tax Officer 
after the matter-came back to him to give 'effect to the decisions of the Appellate 
Tribunal be regarded as an order made by him under section 23 or section 27 and: 
as such appealable under section 30 (1) then the order made by the Appellate: 
Assistant Commissioner on 1gth November, 1945, declining to admit the appeal 
clearly. amounted to a.refusal on his part to exercise the jurisdiction vested in him by : 
law.’ An order thus founded on an error as to his jurisdiction mày conceivably 
be corrected by appropriate proceedings but it cannot certainly be regarded as such 
an order as is contemplated .by any of the- sub-sections of section 31.. Such am 
order not coming within the purview of section 28 or section 31, no appeal lay 
therefrom to the Appellate Tribunal.under section 33 61) and if no such appeal pro- 
perly came. before the Appellate, Tribunal it could not properly make an order 
: under section 33 (4) and if there was ho order under section 33 (4) there could be 
no, reference under section 66, sub-section (1) or sub-section (2). It follows, there-: 
fore, that the order.of the Appellate Tribunal correcting the order of the Income- 
tax Officer directing that the sum of Rs. 19,541 should not be included in the.assess-- 
ment cannot be regarded as.an order-passed by the Appellate Tribunal under section’ 
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33,(4).so..as to.attract the operation of section 66. 
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"The learned Attorney-General urged. that having under section .66 (2) of the 
Act directed the Appellate Tribunal to state a.case the High Court could not after- 
wards refuse to answer the question thus referred to it. Wlfether-the High Court 
was so: precluded or not requires no decision on this occasion, for even conceding~ 
but not deciding that the High Court-was so precluded, this Court, at any rate, can 
surely entertain the question, of the competency of zhe reference. 


The result, therefore, is that we dismiss these a»peals with costs. 
Agent for ‘Appellant : G. H. Rajadhyaksha. TeS 
Avent for Respondent: M. S. K. Aiyangar. : `. : 
G.RJK.S. — Mui eer T Map Appeals dismissed. 
e "^ A [THE SUPREME COURT OF INDIA.] . 
. .' [Civil Appeliate Jurisdicion.] 


PRESENT :—MEHRCHAND MauajAN, S. R. De, Vivian. Bose AND GHULAM 
Hasan, JJ. ' : é "ex 


Mohanlal Goenka 5 PO. b hg Appellant* 
` Y ` U. " . 
Benoy Kishna Mukherjee and others : .. Respondents. 


Civil Procedure Code (V of.1908), sections 39 and 41—Tiansferee Court sending under section 4t 
certificate of non-satisfaction to transferring Court —Sübssquent applica-ion for execution without retransfer of decree 
or certificale— Jurisdiction of Court to execute—Failure to raise objection & jurisdiction—Bar of res judicata. 
in subsequent proceedings. . . ; 

Per Das, J.—(Mahajan, J. and Bose, J. conturring).—The Civil Procedure Code coes not prescribe 
any particular form for an application for tenasfer of a decree for execution to anofhgr Court. tis. 
true that Order 21, rule 6, provides that the Court sending a decree fr execution shall send a copy of 
the decree, a certificate setting forth that satisfaction of the dec-ee had not been obtained by execution 
within the jurisdiction of the Court and a copy of the order for -he execution of the decree but omission 

: to send a copy of the decree or an omission to transmit to the Court executing the decree the certificate 
referred to in.clause (b) does not prevent the decree-holder fram apzlying for executioh to the Court | 
to which the decree has been transmitted.. Such omission does not zmount to a material irregularity 
within the meaning of Order 21, rule go and as such cannot b2 mad: a ground for setting aside a sale 
in execution. ` E 4 i : : * . 

“ — Where after sending a certificate of non-satisfaction by the transferee executing Court under 
section 41, Civil Procedure Code, there has been no retransfer a second application for execution is 
made in.the transferee Court the omission to retransfer the-decree, is a mere irregularity and does not 
affect the jurisdiction of the Court to execute the decree. : i 

' Per Hasan, J. (Mahajan, J. and Das, F. agreeing with him).—WhL ere neither at the time when the 
execution application was made and a notice served upon tae jucgment-debtor, nor in the appli: 
cations for setting aside the sales made by him did -he judgmen -debtor raise any objection to execution , 
being proceeded with on the ground that the execution Court Ead no jurisdiction to execute thedecree, 

. the failure to raise such an objection which went to the root ct the matter precludes him from raising ` 

the plea of jurisdiction on the principle of constructive res judicata ater the property has been sold to 

the auction-purchaser who has entered into possession. ' ` 2 


On appeal from the Judgment and Decree, dated tlie roth February, 1950, . 
of the High Court of Judicature at Calcutta (Harries, C.T. and Sarkar, J.) in,” ppeal 
from Original Order, Nó. 95 of 1945, arising out of Judgment and Order, dated the 
goth January, 1945, of the’ Court of the Subordinate Judge at Asansol of. Zillah - 
Burdwan in Misc. Case No. 70 of 1941. ^ |: LUE ats t 
N. C. Chatterjte, Senior Advocate, (B. C. Roy and. Z. K. Mukherjea, Advocates, 
with him) for Appellant. . pe ' Sos VEA a 
N. C. Sen Gupta, Senior Advocate (B. L. Pal. Advocate, with him), for 
Respondent No.' 1, .. 5 " E fA S 
"The Court delivered the following Judgments :— P Mr 
. Mahaján, J.—In our opinion, the decision can be rested on either of the grounds 
which have been;raised by our brothers Das and. Ghulam Hasan respectively. : We 


would therefore allow the appeal on both the grounds. . 
: * Civil Appeal NoNo of 1951. e maU. gth December, 1952. : 
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- Das, J.—1 hàve had the pyese of perusing the judgment delivered by my 
learned brother Hasan and, I agree with his conclusion that this. appeal should bé: 
allowed. ^ 1 would, hdwever, prefer to rest my decision on a ground different from’ 

„that, which has commended itsel£.to my. learned: brother and as to which I, do not 
wish to express. any, opinion:on this occasion. . OD 


The relevant. facts: material for: the purpose af dingine óf this appeal! 
have been very clearly and fully set forth in the judgment of Hasan, I: and I ‘heed 
not set them out in detail here: ` Suffice it to say that on rath June, 1931, the High . 
Court, Original Side, which is the Court which had passed the decree, transmitted ` 
the same foi execution to the Asansol Court through the District Judge of Burd- 
a. wan: and that the Asansol Court thereupon . acquired jurisdiction’ to _.execute 
the decree against, properties situate within its territorial limits. The application 
for execution made: by‘ the decree-holder which was numbered 296 of 1931 "was, 
however, on 27th February, ‘1932, dismissed for .default. and on 11th March, 
1932, the Asansol Court sent to the High Court what in form „purported, to be a 
certificate under section 41 of the Code.” ‘There is'no dispute, however; that the 
Asanso] Court did not return to the High Court the certified copy of the , décree’ 
and other documents which had been previously transmitted by ‘the High -Gourt: 
“The decree-holder on 24th November, 1932, filed in the Asansol Court another peti- 
.tion for execution of the decree against the same judgment-debtors with the same 
prayer for the realisation of the decretal amount by sale of the. same properties as 
mcntioned in the previous execution case. The application . was ' registered as 
Execütion Case ‘No. 224 of 1932: The judgment-debtors’ ccntention is that the 
< Certificate sent by the Asansol Court to the High Court on 11th. March, 1932, was. 
and was intended to be in form as well as in substance a certificate under section 
` 4r of, the Code, and that thereafter the Asansol Court. ceased -to ‘have jurisdiction. 
. "as the executing Court-and that as there was no fresh transmission of the decree’ 
'' by the High Court the Asansól, Court could not entertain Execution Case No; 224. 
-Of 1932 and consequently all subsequent proceedings in the Asansol . Court ‘were 
void, and invperative for lack of inherent jurisdiction in that Court. ` This conten- . 
tion was rejected by the “Subordinate Judge of the Asansol Court’ in: his judg- 
ment delivered on 36th January, 1945, in Misc. Gase. No. 70 of 1941, but found . 
favour with the High Court in its judgment delivered an 10th SIUE i950, which RU 
“is now;under appeal, before us. . TT 


It appears that on 17th. March, 1933, die 'decrez-holder ok out a Master's S. 
summons in the Original Side of the High Court being the Court -which passed 
the decree in Suit No. 1518 of 1923 praying, inter alia, that the Official Receiver. 

' be discharged. from. further acting as Receiver in execution, that leave be given to 
the Asansol Court to sell the Colliery i in'executión of the decree ‘dated 25th June, 

- 1923, and thé order dated 7th February, 1924 and that leave be given to the plairitiff 
to bid for and purchase the Sripur Colliery. This summons was supported. by. 

: an affidavit affirmed fi -one Pramatha Nath Roy Chowdhury, an assistant, in the 


Orns} 


om time to time" "imóuhtiriz to Re: ley besides a sum of Rs. 33500 "union 
» had been paid on account of settled. costs and states that the balance of 
the ‘déérefal amount was stil! due‘and--that there had beer no other’ adjnstment of 
the decree. It refers to a previous application by tabular statement for execution ` 
of-the decree by the.appointment of a Receiver and by the sale-of the Sripur Colliery 
which was cla “ged under the order of jih February, 1924, and to the order made 
by the High Court on that tabular statement on 21st June, 1926, appointing the 
Official Receiver of the High Court as Receiver of the Sripur Colliery,“ The affi- 
davit then récites- that the’ Official "Receiver who had been given liberty to sell 
the Colliery on certain ternis‘took-‘sieps to put up the same to salé but- had been 
prevented from actually doing 86 ‘by reason of 4i? injunction obtairied-by one ofthe 
m judgmentedebtors Pinoy: Krishna-Mukherjee in Suit No. 843 of: 1928 filet by him. 
The affidavit further refers to ‘the fact that the said Suit No. 865, of 1928 had since 


^ 
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then been dismissed^and that no appeal had been.prefer-ed against that decree of 
dismissal and that no order had been made for sta» of execution ofthe said decree. 
Paragraph 13 of the affidavit then states as follows :— . >. 


^ ** That the plaintiff was advised that charge should be enforczd and Sripur Colliery should be 
sold in execution of the said order by the Asansol Court in tke local jurisdiction of which the Colliery 
is situate and the plaintiff accordingly by an order made or the rth of April, 1931, obtained leave 
of the Court to execute the decree against Basantidas Chatterjee, Srir-antodasChatterjee and Bholanath 
Chatterjee as sons, heirs and legal representatives of the decezsed P-ankristo Chatterjee and the other 
defendants judgment-debtors and caused the certified copies of the decree dated 25th June, 1923 
and the order, dated 7th February, 1924, to be transmitted to the District Judge at Burdwan who in 
his tugn sent the decree to the Subordinate Judge of Asansolto execute the decree. Such execution 
proceedings are now pending before the Asansol Subordinzze Jucge’s Court being Execution Pro- 
ceedings, No. 224 of 1932.” BANA, 4 


In the circumstances the plaintiffs asked for directions =n the lines mentioned in 
the summons. The summons was duly served om all the judgment-debtors as 
mentioned in the affidavit of service filed in Court and referred to in the order 
made by the Court on the Master's summons on 27th March, 1933. The operative 
part of the said order of the High Court was as follows :— : 


* Tt is ordered that Official Receiver of this Court who vas appointed the Receiver in this suit 
of the Sripur Colliery pursuant to the said order dated the 21s- day cf June, 1926, be and he is hereby 
discharged from further acting as such Receiver as aforesaxl. A-d it is further ordered that the 
said Receiver do pass his final accounts before one of the Judges of tais Court and it is further ordered 
that the Subordinate Judge of Asansol be at liberty in execution of tke said decree and order dated the 
qth day of February, 1924, to sell either by public auction órby private treaty to the best purchaser 
or purchasers that can be got for the same provided the said 2ubord nate Judge shall consider-that a 
sufficient sum has been offered the Sripur Colliery aforesaid charger under the said order dated the 
yth day of February, 1924. And it is further ordered that tae pla-atiff be at liberty to bid for and 
purchase the said Colliery at the said sale and if declared the purchaser to set off the amount of the 
purchase money pro tanto against the balance of his claim urder tre said decree. And it is further 
ordered that the plaintiff be also at liberty to add his costs of and ircidental to this application to be 
taxed by the Taxing Officer of this Court to his claim under the said decree.” 


4 


The order sheet of execution case No. 224 of 1932 has aot been printed in extenso. 
but there can be no doubt that this order of the Figh Court was communicated 
to the Asansol Court, for it was after this order that the Asansol Court proceeded 
with the execution case and the Sripur Colliery was sold for the first time on gth 
June, 1933 and the decree-holder purchased the same for Rs. 20,000. This sale of 
course was eventually set aside but this order mace by the High Court on the . 
Original Side being the Court which passed the decree in Suit No. 1518 of 1923 
appears to me to involve and imply, and may wel be -egarded as in substance 
amounting to, an order for transmission of the decree to zhe Asansol Court for exe- 
cution under section 39 of the Code of Civil Procedure. The Civil Procedure Code. 
' does not prescribe any particular form for an applicaticn for transmission of a 
decree under section 39. Under sub-section (2) of zhat s2ction the Court can even 
suo motu send the decree for execution to another Court. It is true that Order 
21, rule 6 provides that the Court sending a decree for execution shall send a copy 
of the decree, a certificate setting forth that satisfaction of the decree had not 
been obtained by execution within the jurisdiction of the Court and a copy of the 
order for the execution of the decree but there is author-zy to the effect that an 
omission to send a copy of the decree or an omission ta transmit to the Court 
executing the decree the certificate referred to in cause (b) does not prevent the 
decree-holder from applying for execution to the Court to which the decree has 
been transmitted: Such omission does not amount ‘tc a material irregularity 
within the meaning of Order 21, rule go and as'such cannot be made a ground for 
setting aside .a sale in execution. , Further, the fact remains that the certified 
copy of the decree and the certificate of non-satisfa:tion which had been sent by 
the High Court to the Asansol Court on 15th April, 1931, through the District Judge 
of Burdwan who forwarded the same. to the Subordinate Judge at Asansol were 
still lying on the records of that Court and'the sending of another certified . copy 
of the decree and a fresh certificate of non-satisfacion Ey the High Court would 
have been nothing more than a formality.. In the circumstances, the omission 
to send those docuntypts over again to the Asansol Court was a mere irregularity 
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which did not affect the cuestion. of jurisdiction of the executing Court. In my 
opinion, after the order made.by the High Court ca 27th March, 1 933, had been 
communicated to the Asansol- Court the ‘Asansol -Court. became fully seized of 
jurisdiction as the executing Court and none of the proceedings had thereafter in 
that Court can be questioned for lack of inherent jurisdiction. i : 


`. I would, therefore, on this ground alone accep- this appeal and concur in the 
order proposed by my learned brother. ' 


" . 
Ghulam Hasan, f.— This case is illustrative of she difficulties which a decree- 
holder has to encounter in recovering the money in zxecution after he has obteined 
the decree of Court. It is one of-those cases, by n» means rare, in which the exe- 


cution proceedings in the Courts below have dragged on to inordinate lengths and 
led.to consequent waste of public time and expense to the parties. e 


The decree in the present case was passed üpor a compromise in suit No. 1 518 
of.1923 on the originalside of the Calcutta High Court as long ago as 25th 
June, 1923, in favour of one Nagarmull Rajghoria :gainst Pran Krishna Chatterjee 
and five others, hereinafter referred to as the Chatterjees. The decree was for à sum 
of Rs.-75,000 with intérest at twelve per cent. per annum with quarterly rests. 
The Chatterjees hypothecated their Koradanga Colliery as secur'ty-for the payment 
of the decretal amount. Subséquent to this decree the Chatterjees entered into an 
agreement with one Benoy Krishna Mukherjee here.nafter referred to as Mukherjee 
on 24th January, 1924, appointing the latter as Managing Agent of the aforesaid 
Colliery whereby he became entitled to receive royalty of another Colliery called 
Sripur Colliery. The decree was adjusted on 1&th March, r924, by making ` 
Mukherjee liable as surety and by the Chatterjess charging their Sripur Colliery 
as additional security. The hypothecated properties were situate at Asansol and 
Nagarmull obtained an order from the High Court for permission to execute the 
decree at Asansol with the direction that a certified copy of the decree, a copy of 
the-order of.transmission and a certificate of partial satisfaction of the. decree 
should be transferred to the Court.of the Subordinate Judge.at AsansoL. This. 
order was passed on 15th April, 1931, and the three documents aforementioned 
were sent to the transferee Court at Asansol through the District Judge, Burdwan; 
on 12th June, 1931 (Order 21, rule 6, Civil Procedure Code). A TN 


~~ On goth August, 1931, Nagarmull filed his first application for execution of 
the decree by sale of Sripur Colliery. The execution case is 3umbered as 296 of 

. 1931. Notices under Order ar, rule 22, rule 54 and rule 66 of the Civil Procédure 
Code were issued and served on.various dates. The case war fixed for 16th Feb- 
ruary, 1932.. On this date Nagarmull applied for tme to prove service of the notices 
and the case was adjourned to 23rd February, 1932. He again applied for time on 
that date and the case was adjourned to 27th Feb-uary, 1932. On this latter date 
Nagarmull was again not ready and asked. for more time. ` Eut this was refüséd, 
and the execution case was dismissed for default w:thout any amount being realized 
under the decree. The transferee Court sent to the High Court what purported to 
bea certificate under section 41 of the Civil Procecure Code, stating that the execu- 
tion case was dismissed for default on 27th February, 1932. Neither thé. copy 
of the.decree, nor any covering letter as required by thé rules of the High Court 
was sent along with the certificate. The certificate was received. by the High 
Court on 11th March, 1932. ! P. ; 


It appears that the decree-holder filed a second .application for execution 
of the decree on 24th November, 1932, by sale of the Sripur Colliery. This case 
was numbered as execution. case 224 of 1932. . Notices under Order -21,° rule 22 
and rule 66 of the Civil Procedure Code. were duly served and tlie -executing 
Court ordered the issue of a sale proclamation fixing 3rd April, 1933, as the date 
ofthe sale. It appears that the decree-holder received only. partial satisfattion 
of the decree out of the sale proceeds of Koradanga Colliery which. had been 
sold at the instance of the-superior landlords-and -by certain cash.. payments, He 
applied for execution ‘of the-decree by- appointment. of: a: Receiver. and Dy.. sale 
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of the Sripur Colliery." The Receiver was apponted on erst June, ' 1926,. and 
he was directed to sell the Sripur Colliery to the highest -bidder permitting: the 
decree-holder! at the same time to bid for and purchase the property, but he was 
restrained from proceeding with the sale by an order of. Court passed in. a 
certain suit filed by Mukherjee against the decree-holder. This suit was: dis- 
missed by the High Court. Accordingly the decree-holder applied ,on 17th 
March, 1933, to the High Court praying that the Feceiver be discharged and leave 
be given to the executing Court to sell the Sripu- Cclliery in execution of the 
decreg of 25th June, 1923, in which exécution p-océeZings, No. 224 of 1932 were 
pending at the time. ` He also asked ‘that leave be given to him to bid for and to 
purchase the property. Notices of this applicatior. were duly served on the parties 
and,on 27th. March, 1933, the High Court granted al: the prayers (Exhibit F-5). 
‘The property was sold on thé gth of June, 1933, azd was purchased by the 
decree-holder-for Rs. 20,000. Mukherjée, however filed an application on 7th July, 
1933, under séction 47 and Order '21, rule go of the Civil Procedure Code for 
setting aside the sale. The application was numbered as Miscellaneous, Case, No. 
53 of 1933. ‘The Chatterjees also started two miscellan=ous cases Nos. 54 and 55 of 
1933 on 8th July, 1933. During the pendency of zhe three miscellaneous cases, the 
appellant Mohanlal Goenka purchased the decree on roth January, 1934. Miscel- 
laneous Case No. 53 of 1933 was allowed and the sale was set aside on 29th January, 
1934, and Cases Nos. 54 and 55 of 1933 were dismissed Zor default. The result of 
these miscellaneous cases was communicated to :he High Court in a document 
which purports to be a certificate under section 4r of the Civil Procedure Code 
and was received on 1st February, 1934. Two appeals were preferred by the decree- 
holder on 18th April, 1934, but the order setting zside the sale was confirmed and 
resale of the Sripur properties was ordered by the High Court. The properties 
were again sold on 22nd August, 1936, and were purchased by the decree-holder for 
Rs. 12,000. ‘Mukherjee filed an appeal in the High Court and during the pendency 
of the appeal he filed an application under section. 47 ard Order 21, rule go of the 
Civil Procedure Code for setting aside the sale. The appeal was disposed of by 
consent of parties and it was agreed that the appRicatioa under Order 2t, rule go 
be heard by the executing Court. Accordingly the application was heard and the 


sale set aside.; Mukherjee then applied under section 47 on 4th April, 1938, stating" 


that Mohanlal Goenka could not continue the proceedings started by Nagarmull 
but the application was dismissed and 22nd May 1933, was fixed for the sale of 
the property.| He filed an appeal' in the High Court which was dismissed under 
Order 41, rule 11 of the Civil Procedure Code. The prcperty was sold for the third 
time and was ‘purchased by the decree-holder for Rs.'2,-0,000'0n 27th May, 1938. 
Mukherjee applied under section 47 and Order 21, rule go of the Civil Procedure 
‘Code for setting aside this sale on 27th June, 193€ (Exhibit E-4)—(Miscellaneous 
Case No. 76 of 1938). The application was dismissed cn goth June, 1938, and the 
` sale was confirmed. Execution Case. No.. 224 of 1332 was dismissed for part satis- 
faction. The executing Court on gth July, 1938, sent. to ne High Court a certificate 
under section 41 of the ‘Civil Procedure Code, accompanied with a covering letter 
communicating the result of the execution case. This was received by the High Court 
“on 12th July, 1938." Mukherjee carried the matterin appeal to the High Court but 
.the-appeal was dismissed on 5th August, 1940 (Exhibi- F). Mukherjee filed an 
application for review under Order 47, rule 1 of.tke Civil Procedure Code against 
the aforesaid order on 25th November, 1940 (Exhibit B). He also filed on 28th 
November, 1940, an application for leaye to appeal to the Privy Council (Exhibit A). 
"The review application was dismissed on 8th May 1941, and leave was refused on 
16th June, 1941. On 12th May, 1941, Mukherjee filed 23 application under sections 
.47, and 151 of the Civil Procédüre Code (Miscellaneous Case No. 70 of 1941) and 
it is this application which has given’ rise to the present appeal before us. The 
application was supported by an affidavit filed on c6th May, 1941. f 


The present appellant filed an objection on 5ta July, 1941, fo the app'ication, 
The application was dismissed by the Subordinate. Jucge on goth January, 1945, 
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but the order was set aside on appeal by the High Court on roth February, 1950. 
Leave to appeal tó this Court was granted by the High Court on 28th July, 1950. 


. The case! put forward by Mukherjee before the Subordinate Judge was that 
after the dismissal of Execution Case No. 296 of 1931 on 27th February, 1932, and 
the sending of a certificate under section 41 to the High Court, the decree was 
never again transferred.to the Asansol Court for execution. According to him, the 
decree-holder fraudulently detached the certificate of non-satisfaction from the Exe- 
cution Case No. 296 of 1931 and attached it to the second Execution Case No. 224 of 
1932, inducing the Court to believe that the certificate had been obtained from the 
High Court for taking fresh proceedings in execution. ` Mukherjee has instituted title 
suit No. 3 of 1936 to recover some money and to enforce a charge against the 
Sripur Colliery and for permission to redeem the charge declared in favour of the, 
decree-holder if it was prior to his own claim. The suit was dismissed but on 
.appeal the High Court allowed’ him to redeem the charge in.favour of the 
decree-holder. In order to ascertain the amount of the charge Mukherjee instruct- 
- ed his attorney to search the record of suit No. 1518 of 1923 and he came to know 
for the first time on 23rd August, 1940, that after the dismissal of the first applica- 
‘tion a certificate under section 41 of the Civil Procedure Code had been sent by the 
Asansol Court to the High Court and the latter never re-transferred the decree for 
execution. Accordingly his case was that the Asansol Court had no jurisdiction. 
to entertain Execution Case No. 224 of 1932, and all the proceedings in connection 
‘therewith were null and void. He therefore urged that the auction sale should be 
set aside. The present appellant denied the allegations of the judgment-debtor. 
He pleaded that no certificate under section 41 of the Civil Procedure Code 
‘was sent to the High Court in Execution Case No. 296 of 1931 and the 
Execution Court retained jurisdiction throughout, that the High Court had autho- 
rised the sale of the property in execution of the decree and that no fresh certifi- 
cate of non-satisfaction was required to give jurisdiction to the Asansol Court to 
„proceed with Execution Case No. 224 of 1932. The judgment-debtor was aware 
‘that the copy of the decree and the certificate of non-satisfaction were not sent to the 
High Court and he could not possibly have laboured under a wrong impression that 
a fresh certificate had been sent by the High Court-for taking execution proceedings 
and that the decree-holder practised no fraud upon him. He also pleaded that the 
-application was barred by limitation, that it was barred by the principle of res 
judicata as the objection now raised had previously been made and either not pressed, 
or rejected and that the judgment-debtor was fully aware of all the proceedings 
that.had taken place in connection with the decree. The Subordinare Judge framed 
‘the following three main issues in the case :— 


1. Is this Miscellaneous Case maintainable under section 151 of the Civil Procedure Code ? 


2. Did this Court act in accordance with section 41, Civil Procedure Code? If so, was the 
"decree-retransmitted to this Court for fresh execution in 19392 ? If not, had this Court jurisdiction 
‘to execute the decree again in 1932 ? : 


3. Is this Miscellaneous Case barred according to the principle of res judicata ? 


Upon the first’ point the learned Subordinate Judge held that the executing 
Court did not lose jurisdiction to execute the decree, that the allegation about the 
detaching of certificate of non-satisfaction from the records in the custody of the 
Court and its surreptitious insertion in Execution Case No. 224 of 1932 constitute 
grounds for a suit, and-a fresh application under section 151 of the Civil Pro- 
cedure Code was not maintainable. Upon the second point the Court held that 
having regard to the circumstances of the case, no certificate of non-satisfaction 
of the decree as required by section 41 was sent by the executing Court to the 
High Court, that no re-transmission of the decree by the High Court was requir- 
ed to start Execution Case No. 224 of 1932 and ‘that the executing Court retained 
seisin of the execution and could execute the same without a further direction 
from the High Court. Upon the third point, the learned Subordinate Judge held 
that Mukherjee has alleged in paragraph 15 of his petition in Miscellaneous Case No. 
53 Of 1933 that the decree and the certificate were not sent the High Court for 


Y 


I] MOHANLAL GOENKA.?. BENOY KISHNA MUKHERJ-E (s.c.) (Ghulam Hasan, F.). 455 


starting the Execution .Case afresh, but this objection to jurisdiction was not 
pressed at the time of the hearing. Again in paragraph 20 of his petition in Miscel- 
laneous Case No. 76 of 1938 he had urged the seme point but it was not pressed. 
Mukherjee admitted in his evidence as P.W. 4 thzt all his applications were drawn 
up according to his instructions but despite this fact he did not press the allega- 
tions made in the Miscellaneous Cases. It was eccordingly held on the authority 
of Annada Kumar Roy v. Sheik Madan* and Mahade Prasad Bhagat v. Bhagwat Narain 
Singh? that the principle of constructive res judiccta is applicable to execution pro- 
ceedings. The view taken by the Court was thet having made the allegations in 
the Miscellaneous Cases and then abandoned then, the judgment-debtor was pre- 
cluded from raising the plea of jurisdiction of the Court to execute the decree. 
Mukherjee preferred an appeal to the High Court. The matter came up before 
Harries, C.J. and Sarkar, J. The learned Chief Justice held that the Asansol 
Court not only sent what purported to be a certi£cate under section 41 of the Civil 
Procedure Code to the High Court, but intended such certificate to be a certificate 
of non-satisfaction. He did not agree with the Subordinate Judge that the docu- 
ment was not intended to be a certificate and was merely an intimation that 
the first attempt at execution had failed. In the view of.the learned Chief Justice 
there was no need for the Court at Asansol to send any intimation at all. The 
learned Chief Justice agreed that upon a true construction of section 41, failure 
to execute the decree at the first attempt for nor-appearance of the decree-holder 


was not the total failure to execute the decree as contemplated in that section. , 


‘He, however, held that the fact that the certificate was sent when it should not 
have been sent cannot affect the question if, as he held, the certificate was intended 
to be a certificate of non-satisfaction. The learned Chief Justice referred to a 
number of authorities in support of his conclusion. He accordingly held that the 
Asansol Court had ceased to have jurisdiction tc execute the decree and was not 
entitled to entertain the second application for execution. Upon the question 
of res judicata the learned Chief Justice observed hat 

** a judgment delivered by a Court not competent to ddiver it cannot operate as res judicata 


and the order of the Subordinate Judge of Asansol, being wholly without jurisdiction cannot be 
relied upon to found a defence upan the principle of res juacata.”* ` 


He went on to say : 


** It is true that the appellant could and should have r-ised the question in the second execu- 
tion case that the Asansol Court had no jurisdiction in the absence of a certificate of non-satisfac- 
tion from the High Court to entertain the application. But im my view though this point was 
neither made nor pressed, these orders of the learned Sulordinate Judge in the second execution 
application cannot be urged asa bar to the present application ander the doctrine of res judicata, 
It is true that section 11 of the Code of Civil Procedure dces not apply to execution proceedings, 
but it has been held by their Lordships of the Privy Counci that che principles of the law relating 
to res jud cata do apply to execution proceedings and Mr. Atul Gupta has urged that the present 
application is barred by res judicata... . . D 
He drew a distinction between the case of an irregula> assumption of jurisdiction 
and want of inherent jurisdiction and holding tFat the order of the Subordinate 
Judge at Asansol fell under the latter category, he carre to the conclusion that the 
order is wholly null and void and cannot be plezded in bar of the application on. 
the principle of res judicata. 


It has been contended before us on behalf cf the appellant (assignee decree- 
holder) that the execution Court at Asansol neve- lost jurisdiction over the execu- 
tion proceedings and that what purported to be a certificate under section 41 of 
the Civil Procedure Code was no more than a mere irtimation to the High Court 
that the execution case had been dismissed only Jor default, that it was no failure 
to execute the decree within the meaning of section 41 of the Civil Procedure 
Code, that in any case the subsequent orders of the High Court passed from time 
to time in the presence of the parties conferred jurisdiction upon the execution 
Court to proceed with the execution and that im any event the question whether 
the execution Court had or had not jurisdiction to execute the decree was barred 
ES CIE c -————— —K— — — M  — M ÓÓ — RÀ 

1. (1933) 38 C.W.N. 141. , 2. AIR 1938 Patna 427. | 
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^o by: the:principle-of. res judicata;, Having. heard _ learned: counsel, für. the parties, 


we are-of opinion that the appeal can: be. disposed of on: the ground of res judicata 
without entering into other: questions.. © — ... ES ky. ut MES 
** Tt cannot be disputed that the transferée?Court was invested with :jurisdic- 
tion by the High Court when its decree was transferred to it for execution. The 
first application for. execution of the decree was dismissed for default’ on, 27th 
February, 1932, and a document purporting to be a certificate of non-satisfactión 
under section 41 of the Civil Procedure Code was sent by the execution Court tó 
the, High Court. The decree. was admittedly not retransmitted for execution by the 
"High Court. Despite this fact the decrée-holder made. a second. application for 
execution on 24th November, 1932 (Execution Case No. 224 of 1932). Notice was 
duly served upon the judgment-debtor but he preferred no objection .before ethe 
execution Court that it had no jurisdiction to execute the decree. This is the 
first occasion on which he could have raised the plea of jurisdiction. | The second 
Occasion arose when the decrée-holder filed an affidavit (Exhibit C) before the 
High Court on 17th March, 1933, praying that certain directions should be given 
to the execution Court for the sale of Sripur properties and for an order discharging 
the: Receiver. Notice was duly served upon the judgment-debtors, including 
‘Mukherjee (Exhibit 13) and the order granting the prayers of the decree-holder . 
was passed on 27th March, 1933 (Exhibit F-5). The judgment-debtor could 
have pointed out that the Asansol Court was functus officio. after sending the certificate 


' under section 41 and had no further jurisdiction to sell the property in execution 


but no.such objection was raised., This order clearly recites that notice was sent 
to the Chatterjees as well as to Mukherjee and was proved by an affidavit to have 


| been duly served upon them. The decree-holder's prayer was grantéd and in 


pursuance of the order of the High Court the property was sold and was purchased 
by the decree-holder for Rs. 20,900, whereupon Mukherjee started Miscellaneous 
Case No. 53 of 1933, for setting aside the sale. In this application (Exhibit E) the 
judgment-debtor raised the question of jurisdiction in para. 19 which runs thus: É— 

Z. Asithe said ‘decree has not been sent to this Court for execution nor has any certificate ‘come to 
this Court therefore tlie’ execution proceedings and the auction sale are wholly irregular, illegal, frau- 
dulent ‘and collusive.” ` : ; ca 
“The order of the Subordinate Judge dated 29th January, 1934, by which he set 
“aside the sale; does not mention that the.plea raised in para. 19 of the application 
was. pressed. : The decree-holder who was aggrieved by .this order preferred: twQ 
‘appeals Nos. 254 and 255 of 1934.- The order. of the High Court (Exhibit F-2) 
dated 11th July, 1935, shows that the decision ‘of the Subordinate Judge setting 
aside the sale was confirmed., It appéars that the judgment-debtors had ‘raised 


the. question. that the decree could not be executed without the decree-holder 
applying for making the decree absolute. In view of this:dispute the learned Judges 
added in the order that although they were confirming the order of the Subordinate 
Judge setting, aside the sale, the judgment-debtors will not be entitled to raise any 


- objection: as to the nature of the decree which in their opinion was executable 


- 


under the terms of the compromise arrived at by the parties concerned.: Here 


again no objection was raised by the judgment-debtors that the execution Court 
had'no jurisdiotion to execute the decree and sell the property. 


. The next. occasion when the objection to jurisdiction should have been raised 
“was when the property was to be resold. Mukherjee started Miscellaneous. Case 
"No. 52 of:1936 on 2nd April, 1936 (Exhibit I) in which he raised all sorts.of objec- 
‘tions to the execution but nowhere stated that the execution Court had no-juris-- 
diction to ‘sell the property after the certificate under section -41, , of the Civil 
‘Procedure Code, had been sent to:the. High Court. The property was sold for. the 
‘second time and was purchased by the decree-holder on 22nd April, 1936. Maıkserp 
“jee, preferred an appeal No." 238 of 1936 and.at-the same time: started. a .Miscel- 
‘Janeous Case No. ‘80, of 1936 in the. execution: Court to set aside the sale. .. No plea 


of jurisdiction was, raised. either in..the-.grounds -ofcappeal.to.the High .Court.or in 


“the application for setting aside the-execution sale. The appeal was disposed. of 


y 
* 
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by consent of parties with the direction that Mécellaneous. Case: No. 80 of 1936. 
should be reheard by the execution Court.: The sale was set aside on rehearing; 
Mukherjee then started Miscellaneous Case No. 45 of 1938: under section 47 of the 
Civil Procedure Code on 4th ‘April, 1938. The cbjection of lack of jurisdiction in 
the execution Court was again missing in. this application. .The application was 
dismissed and the appeal against it was also dismissed on 25th May, 1938. 


. When the property was sold for the third ime, Mukherjee started Miscel- 
laneous Case No. 76 of 1938 on 27th June, 1938, for se-ting aside the sale (Exhibit 
E-4), In para. 20 of his application he stated — | ur 
j “ That this Court has no jurisdiction to entertain this zpplica-ion for execution without a fresh 
certificate (sic) the Court passing the decree under execution. The previous certificate creating juris- 
diction in the present Court has long expired after the dismissal of the previous execution case. The 
whole proceeding and the'sale thereunder not only illegal end ma-erially irregular but is absolutely 
void for want of jurisdiction." | : 
©? This plea was apparently not presséd and he Miscellaneous Case was dis- 
missed on goth June, 1938. Mukherjee filed an appeal F.M. A. No. 262 of 1938 
(Exhibit F) on 23rd August, 1938, but the appeal was dismissed on 5th August, 
1940, on the ground that there was no material tregv_arity in publishing the sale 
and the colliery had not been sold at an inadeqvate rice on account of any such 
irregularity. This again shows that no question of jurisdiction was raised before 
the learned: Judges of the High Court. Then followed the reviéw application 
(Exhibit B) presented on 25th November, 1940, to tre High Court. Paras. 11, 
12 and 13 of this application are important and they ran as follows :— 


" Yr. That after passing the judgment in F.A. No. 246 of r937 on 13th August, 1940, your 
petitioner got the records of Suit No. 1518 of 1923 of the Orizinal “ide of this Hon'ble Court searched 
for ascertaining the amount due under the decree of the saic suit acd came to know for the first time 
on 23rd August, 1940, that after dismissal of the old Executior Case “Mo. 296 of 1931 by the Subordinate 
Judge of Asansol on 27th February, 1932, the result of the sal execction case was sent to the Original 
Side of this Hon’ble Court under section 41, Civil Procedure Cože and that was received on 11th 
March, 1932, and that no fresh certificate of non-satisfaction of tl decree was sent by the Original 
Side of this Hon'ble Court for fresh execution and so there was no basis on which the Execution Case 
No. 224 of 1932 could be started in the Court of the Subordmate J-dge of Asansol. : 


, I2. That your petitioner submits that the copies of thedecre= and certificate of non-satisfaction 
were taken by the decree-holder on detaching the same from the records of old used Execution Case 
No. 296 of 1931 and fraudulently used afterwards in Execu-ion Case No. 224 of 1932 by practising 
fraud upon the Court. 


13. That your petitioner further begs to submit that he was misled by order of the Court of the 
Subordinate Judge which runs as follows :— > 
‘Register. Let the certificate of non-satisfaction received be a-nexed to the record.” 


. . This application was rejected on 8th May, 1341, and the order of the learned 
Judges which is brief may be reproduced in full:— — — ; 
- . The ground for review is that after the dismissal of the sar appeal the petitioner discovered 
that the execution proceedings in which the sale took place vas helc by the executing Court although 
that Court did not receive any certificate of non-satisfaction from ne Court which passed the decree 
under execution. This objection does not properly come Zor investigation in a proceeding under 
Order 21, rule go, Civil Procedure'Code. Even if the allegacion of the petitioner about the discovery 
of new matter is correct, it cannot affect the decision of the appeal wich we have dismissed." 


The foregoing narrative of the various stages through which the execution 
proceedings passed from time to time will show taat neither at the time when the 
execution application was made and a notice served upon the judgment-debtor, 
nor in the applications for setting aside the two sales made by him did the judg- 
ment-debtor raise any objection to execution beirg prcceeded with on the ground 


that the execution Court had no,jurisdiction to execute the decree. The failure to . 


raise such an objection which went to the root cf the matter precludes him from 
. raising the plea of jurisdiction on the principle of constructive res judicata after the 
property has been sold to the auction-purchaser who has entered into possession: 
There are two occasions on which the judgmemt-debtor raised the question of 
jurisdiction for the first time. He did not, however, press it.with. the result that 
the. objection:must:be taken:tó have been impliedly ove-ruled.. One, such occasion 
was when the próperty was sold for:the second time and was purchased by the 


+ 
» 


ships ruled that the binding force of such a:decision d 


. that it did ; a decision which, not having been appealed,-was 
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decree-holder for Rs, 20,000. In paragraph 19 of his application dated 7th July, 
1933 (Exhibit E) to set aside the sale he challenged the jurisdiction of the Court, 
but the, order of the Court dated the- 29th January, 1934, does not show that the 
plea was persisted in. “The second occasion was when the property was sold for 
the third time' and in his application (Exhibit E-4)- dated 27th June, 1938, for 
setting aside the sale he raised the question in para..20. The objection application 
was dismissed but there is no trace of the judgment-debtor having pressed this 
objection. When he preferred an appeal to the High Court, he did not make tle 
plea of jurisdiction a ground of attack against the execution of the decree and 
the appeal was dismissed on other points. Finally he filed a review, application 
and in paras. 11, 12 'and 13 lie raised the objection to execution in more elaborate 
words, but the application was rejected by the High Court on thé ground that 
such an objection did not fall within the. purview of Order 21, rule go of the Code of 
Civil Procedure. This order therefore became final. The judgment-debtor 
admitted that the two applications (Exhibits.E and E-4) were prepared according 
to his instructions. It is not possible therefore for the judgment-debtor to escape 
the effect of the above orders which became binding upon him. 

' That the principle of constructive res judicata is applicable to execution pro- 
ceedings is no longer open to doubt . . . . See Annada Kumar Roy and another v. 
Sheik. Madan and others? and Mahadeo Prasad Bhagat v. Bhagwat Narain Singh?. In 
the first case an application was made by a certain person for execution of a decree 
and no objection was raised that the decree was not maintainable at the instance 
of the applicant and the application was held to be maintainable. It was held 
that no further objection on the score of the maintainability of a' fresh application ` 
for execution on the part of the:same applicant could be:raised. In the second 
case a money decree had been obtained on the foot of a loan which was the subject- 
matter of a mortgage and. the property was sold in execution.- The judgment- 
debtor raised the question of the validity. of the execution proceedings and objected 
that the execution Court had no jurisdiction to sell the property in execution of a 
money decree as no sanction of the Commissioner had been obtained under sec- 
tion 12-A, Chota Nagpur Encumbered Estates Act. The objection was not decided 
but the objection petition was dismissed with the result that the property came into 
the possession of the auction-purchaser. In an action for a declaration that the 
‘sale to the purchaser was void for want of sanction of the Commissioner it was held 
that as the point was raised, although not decided in the objection petition under 
section 47, it was res judicata by reason of Expl. 4 to section 11. 

The Privy Council as early as 1883 in Ram Kirpal Shukul v. Mussamat Rup 
Kuari?, held that the decision of an execution Court that the.decree on a true 
construction awarded future mesne profits was binding between the parties and 
could not in a later stage of the execution proceedings be set aside. Their Lord- 
epends upon general principles 
of law and not upon section 13, Act X of 1877, corresponding to section 11 of the 
present Code. In that case the Subordinate Judge and the District Judge had 
-both held that the decree awarded mesne profits, but their decision was reversed 
by the Calcutta High ‘Court. The Full Bench, of that Court also held that the 
law of res judicata did not apply to proceedings in execution of the decree. This 
decision was.reversed in appeal by the Privy Council At page 43 Sir Barnes 
Peacock, who delivered the judgment of the Board, observed :— 

“ The High Court assumed jurisdiction to decide that the decree did not award mesne profits 


but, whether their construction was right or wrong, they erred in deciding that it did not, because 
the parties were bound by the decision of Mr. Probyn, who, whether right or wrong, had decided 


final and binding upon the parties and 
those claiming under them.” ` 


In Raja of Ramnad v. Velusami Tevar and others‘, an assignee of a partially 
executed decree applied to the Subordinate Judge to be brought on the record 
———————MÓMMÀ—— áÁÀ— 
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in place of the decree-holder. The judgment-debtor denied the assignment and 
the liability of certain properties to attachment and alleced that the right to execute 
the decree was barred by limitation. The Subordinate Judge recognised the 
assignment, allowed the assignee to execute the decre» and gave his permission 
to file a fresh application for, attachment. This order was not appealed against. 
In the final proceedings the Subordinate Judge permitted the judgment-debtors 
to raise again the plea of limitation. In the course of me judgment Lord Moulton 
observed as follows :— . ` 
“ Their Lordships are of opinion that it was not open zo the learned Judge to admit this plea, 
The grder of 13th December, 1915, is a positive order that the present respondent should be allowed 
to execute the decree. To that order the plea of limitation, if pleaded, would according to the res- 
_ pondents’ case have been a complete answer, and therefore it must ke taken that a decision was against 
the respondents on the plea. No appeal was brought against ther order, and therefore it stands as 
binding between the parties. Their Lordships are of opinion that it .s not necessary for them to decide 
whether or not the plea would have succeeded. It was not oaly competent to the present respondents 
to bring the plea forward on that occasion but it was incumbent -n them to do so if they proposed 
to rely on it, and moreover it was in fact brought forward ard decided upon." . 
Sha Shivraj Gopalji v..Edappakath Ayissa Bi, and others! : In this case the decree-holder 
in the earlier execution proceedings could have raised a plea that the judgment- 
debtor had an interest in certain property which could be attached under his 
decree but the plea was not raised through his own deZault and the execution: was 
dismissed. It was held under such circumstances -hat the dismissal operates 
as res judicata in the subsequent execution proceeding: and even apart from the 
provisions of section 11 of the Civil Procedure Jode, it is contrary to principle 
to allow the decree-holder in fresh proceedings io renew the same claim merely 
because he neglected at a proper stage in previous proceedings to support his claim 
by the argument of which he subsequently wishez to avail himself. 


There is ample authority for the propositior. that even an erroneous decision 
on a question of law operates as res judicata between the parties toit. The correctness 
or otherwise of a judicial decision has no bearirg upon the question whether or 
not it operates as res judicata. A decision in the previous execution case between 
the parties that the matter was not within the ccmpezence of the executing Court 
even though erroneous is binding on the parties. see Abhoy Kania Gohain 
v. Gopinath Deb Goswami and others*. 


The learned Chief Justice concedes that the principle of res judicata applies 
to the-execution proceedings but he refused to apply ii to the present case on the 
ground that there was lack of inherent jurisdicticn in the execution Court to pro- 
ceed with the execution. He relied upon Iedgarz and another v. Bull?. ‘This 
case is distinguishable upon the facts. This was a suit instituted before the Sub- 
ordinate Judge for infringement of certain exclusive righ:s secured to the plaintiff by 
three Indian patents. Under the Patents Act the-suit could be brought only before 
the District Judge. The defendant raised an objection to the jurisdiction: of the 
Court. It appears that subsequently the defendant joined the plaintiff in peti- 
tioning the District Judge to transfer the case to his cwn Court. This was done. 
The suit was transferred under section 25 of th» Civil Procedure Code. It was : 
admitted that the suit could not be transferred anless the Court from which the 
transfer was sought to be made had jurisdiction to try it. The defendant adhered 
to the plea of jurisdiction throughout the proceecings but it was urged that by his 
subsequent conduct he had waived the objection to the irregularity in the institution 
of the suit. Their Lordships held that althouga a defendant may be barred by 
his own conduct from objecting to the irregularity im the institution of the suit, 
yet where the Judge had no inherent jurisdicticn over the subject-matter of the 
suit, the parties cannot by their mutual consent convert it into a proper judicial 
process. This decision has no bearing upon th= present case as no question of 
constructive res judicata arose in that case. : 





(1949) 2 M.L.J. 493 : ALR. 1949 P.C 3. (:886) L.R. 13 LA. 134: LLR.g All. 191 
. 54 (P.G.). 3 (».C.). . us : PANA 
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The.cases -of Gurdeo Singh v. Chandrikah : Singh and Chandrikah Singh v. Rash- 
behary Singh! and Rajlakshmi Dasee v. Katyayani Dasee® . are both distinguishable 
as.they did not involve any question of constructive res judicata. ' À 


Two cases of the Allahabad High Court (1) Lakshmichand and others v. Madho 
Rao?, (2) Raghubir Saran and another v. Hori Lal and another^ were also relied upon 
in the judgment under appeal. The first was a case of the grant of assignment 
of the land revenue of a village in favour of the grantee. He mortgaged it and à 
suit brought on foot of the mortgage was decreed. In a subsequent suit for*a 
declaration that the previous decree of the Court was null and void by .reasón of” 
the fact that the suit was not cognizable in the. absence of a certificate front the 
Collector as required by the Pensions Act authorizing the wial of such a suit, it 
was held that the decree was one without jurisdiction and that it did not operate: 
as res judicata in the subsequent suit for which the certificate was obtained. It awas. 
obvious that the statutory provisions of the Act forbade the trial of any suit without 
the certificate of the Collector. There was, therefore, an initial lack of jurisdiction 
to try the case and the case is inapplicable to the facts of the present case. The 
secorid case which involved the question of territorial jurisdiction was in our view 
not correctly decided. There a suit against a minor for enforcement of the mori- 
gage was decreed in respect of property which was beyond the territorial juris- 
diction of the Court passing the decree. When the decree was transferred for 
execution to the Court within whose jurisdiction the property was situate, it was 
objected that the decree was a nullity. The objection was overruled and the objector 
was referred to file a regular suit. In the regular suit filed by him it was decided 
that an independent suit was maintainable for avoiding the decree although no 
objection was raised to jurisdiction in the Court passing the decree. It was also: 
held that the bar of section 11, Explanation 4 of the Code of Civil Procedure did 
not apply to the case. We think that although section 21 of the Code of Civil 
Procedure did not apply in terms to the case, there is no reason why the principle 
underlying that section should not apply even to a regular suit. The objection 
to jurisdiction must be deemed to have been waived and there was no question 
of inherent lack of jurisdiction in, the case. The suit was clearly barred by the 
principle of res judicata and was wrongly decided. The question which arises in 
the present case is not whether the execution Court’ at Asansol: had or had not . 
jurisdiction to entertain the execution application after it had sent the certificate- 
under section 41 but whether the judgment-debtor is precluded by the principle 
of constructive res judicata from raising the question of jurisdiction. We accordingly 


hold. that the view taken by the High Court on the question of res judicata is not 
correct. i 


We allow the appeal, set aside the judgment and the decree of the High Court 
and restore that of the Subordinate Judge dismissing the application of the judgment- 
debtor. | The appellant will be entitled to his costs here and hitherto. . 


Agent for Appellant : P. K. Chatterjee. : 
Agent for Respondent No. 1 : R. R. Biswas. 


G.R./K.S. * « Appeal allowed. 
1. (1907) I.L.R.-96 Cal..199. . 3. (1930) LL.R. 52 All. 868, 
2 e L.L.R. 38 Cal. 639. ' 4 (1981) LL.R. 53 All. 560. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;—MR. JUSTICE VENKATERAMA ATYAR. 


Nagarathna Mudali and others , za Petitioners* 
H - "P v. is: ‘ TS » t D 
Mayandi Venkatesa Mudali and others; © -> .. Respondents. 


Court-Fees Act (VII of 1870), section 7 (v) and Article 17-B—Suit by coparcener for partition of joint 
family properties—Some members of the coparcenary adjudicated insoleznts— ficial Receiver in possession of the 
broperties—Proper Court-fee payable. y U ; E 

In e suit for partition of family properties by one branch. of the Joint family and where certain 
members of the joint family have beenradjudicated insolvent arz the Official Receiver as representing 
their interests was authorised to sell the properties the proper Court-£-e' payable is under Article 17-B 
of the Court-fees Act and not under section 7 (v). The effect of the insolvency is not to put an end 
to the oint possession of the coparceners and whatever the richts of the Official Receiver might be, 
the coparceners must be deemed to be in possession at least constructively of all the joint family 
properties. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of -the Subordinate Judge, Chittoor, 
dated 12th February, 1952, in O.S. No. 105 of 195 . 


S. Somasundaram and N. V. Sundaram for Petitiorers. 
S. V. Venugopalachari for Respondents. 
The Court delivered the following 


JupGwENT.— The question that arises in this revision petition is as to-the court- 
fee payable on the plaint in O.S. No. 105 of'1951 on the file of-the Court of the 
Subordinate Judge of Chittoor. "There was a joint family consisting of two branches; 
one branch being represented by the second defendant and the other branch being 
represented by defendants 1 and 3. In I.P. No. 6g of 1935 on the file of the Sub- 
Court, Chittoor, defendants 1 and 2 were adjudicated insolvents. The third defendant 
then filed a suit for partition, O.S. No. 163 of 1937 on the file of the Court of the. 
District Munsif of Sholinghur, and a decree was pased therein, the terms of which 
are set out in paragraph 7 of the plaint. In subsance, the Official Receiver as 
representing the interests of defendants 1 and 2 was authorised to sell the properties 
and discharge the debts. The present suit has beer filed by the sons of defendants 
1 and 2 for partition of their shares in the joint family aroperties. -An objection 
was taken as to the court-fee payable on the plain-. . 


. The plaintiffs paid a fixed court-fee of Rs. roo under Article 17-B ofthe Second 
Schedule of the Court-Fees Act which of course shoulc be the proper article applicable 
if the plaintiffs were in possession of the joint family properties actually or construc- 
tively. The Official Receiver did not contest the 2osition that the plaintiffs and 
defendants 1 and 2 should be regarded as membe-s of a joint undivided Hindu 
family. Indeed he claimed that that being the pos-tion he was entitled to sell the 
properties under the Hindu law for discharging proper debts. The Subordinate 
Judge has however held that there was no proof that the plaintiffs were in possession 
of the properties along with the Official Receiver and therefore directed the plain- 
tiffs to pay court-fee as in a suit for ejectment uncer section 7, clause (v) of the 
Court-fees Act. In my opinion this is wrong. The effect of the insolvency is nof 
to put an end to the joint possession of the coparcerers and whatever the rights of 
the Official Receiver might be, the coparceners mus- be Ceemed to be in possession 
at least constructively of all the joint family propertes. In this view the court-fee 
paid by the plaintiffs must be held to be correct and the order of the lower court 
must be reversed. There will be no order as to costs in this revision petition as the 
objection as regards court-fee was not taken by the Official Receiver. 


R.M. . A Order reversed. 





* C. R. P. No. 368 of 1952. i 7th’ November, 1952. 
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. . IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :— MR, Justice RAMASWAMI. f 


! - e 

Ayya Nadar. 2E : : < ..- Petilioner.* 

Civil Procedure Code (V of 1908), section 11, Explanation IV—Res Judicata—Might and ought. 

There can be no-doubt that the plea of ‘ might and anght? can be extended to the extent of 
compelling a litigant to set up incongruous pleas in orderto exhaust all the possible permutations and 
combinations of attacks or defences which might be evolved. If a matter could have been sqt up 
as a ground of attack or defence in a former suit and if its introduction into that suit was necessary 
for the complete and final decision of the right claimed by the plaintiff therein, it will be deemed 
to be a matter which ought to have been made a ground of attack or defence in that suit, lé cannot 
be said of any matter that it ought to have been set up as a ground in a former suit, if its introduction 
` would have been incongruous to the matter of that suit: - : . "AE Tg 
Petition under section 115 of Act V of 1908, praying that the High ‘Coust will 
“be pleased to revise the order and judgment of the District Munsif’s Court, Koil- 
patti, dated 21st October, 1952, in O.S. No. 42 of 1952. ' 


P. S. Chandrasekhara Aiyar and: P. S. Ramachandran for Petitioner. ' 
“The Court delivered the following; — , wo Pr 
Jupcment.—This is a Civil Revision Petition which is sought. to be filed against 

the finding given by the learned District Munsif, Koilpatti, ona preliminary issue 


regarding res judicata raised in O.S. No. 42 of 1952. : 

The facts necessary for understanding this finding are : The plaintiff Subbiah 
Nadar and.the defendant Ayya, Nadar are brothers. This plaintiff had purchased 
from his mother Shenbagathammal the eastern portion of a land 2:98 acres in extent. 
and for which the sale deed stood in the name of that Shenbagathammal. The vendee 
was obstructed from taking possession of the property and therefore he filed O.S. 
No. 98-of 1949. In. that suit the defendant-brather raised the plea ‘that though 
the sale deed stood in the name of the mother, in reality the property had been 
purchased with the funds of the joint family and that the sale deed had been taken 
benami in the name of the mother and that the plaintiff was not entitled to the eastern 
half of the property claimed. by..him as vendee. This suit was dismissed and there 
was an appeal therefrom in.A.S. No. 127 of 1950 on the file of the Sub-Court, Tuti- 
corin, and therein the findings of the lower Courz were confirmed and the appeal 
was. dismissed.  .;,.. Ea are v "ts EE 

The plaintiff has therefore filed this suit for partition and reducing into separate 
possession of his. half share. in the aforesaid entire property, viz., the eastern and 
"westernportions. |, — . — su L E 
^4 The contention of the. defendant among other things was that the:present suit 
was barred by the. principle of res judicata-and that this plaintiff might and ought 
to.have put forward: this claim in the' previous suit. . 

The learned..District Munsif rejected this contention on the ground that the 
plaintiff was not bound to put forward this claim in the prior suit-because if he had 
done so, it would have resulted in putting.forward incongruous pleas and that this 
is not contemplated by the.line of cases on the subject. Zu AE MC 

There can be no doubt that the plea of “ might and ought ” cannot be extended 
to the extent of compelling a litigant to set up incongruous pleas in order to exhaust 
all the possible permutations and combinations of attacks or defences. which might 
bé'evolved. Just as'the provisions relàting to “ might and.ought” “have been 
engrafted in section 11, Civil: Procedure Code, in order to avoid multiplicity and 
protraction of proceedings by ‘wilful keeping back of grounds of attack or defence 
in order to furnish ammmunition for fresh rounds of litigation, and to put an end to 
causes becoming infinite when the lives of men are finite, and to prevent litigants - 
from becoming so many Sisyphuses the non-necessity to put forward incongruous 
pleas, even though by not putting them forward a litigant would not exhaust all 
his possible claims, is based upon the common sense principle that no man can be 
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compelled to-come to court in order to advance pkeas which will work out their 
mutual destruction. The absurdity of compelling a party to put forward such 
incongruous pleas is well brought out in two well-known szories possibly apocryphal 
of pleadings in American Courts. The first was a sait filed for damages in regard: 
to a domestic utensil, namely, akettle which had been lent and not returned in the 
good condition it was when it was lent. The altemative defences set up by the 
defendant and put forward by his counsel to the court were : “ May it please your 
Horfour ?, said Counsel, 


* In the first place we contend that the kettle in dispute- was cracked when we borrowed it ; 3 
secondly that it was whole when we returned it ; and thirdly, fat we never had it.” 


The second is a case where damages were claimed for arson. The alternative 
defences put forward in that case and pleaded by the defending counsel were : 

* f shall first prove to the Jury (civil trials are by jury) that the defendant is incapable of such 
an act; if that does not convince you I shall show that my client was insane when the act was com- 
mitted ; if that fails I shall prove an absolute Alibi; and as a last zesort, may it please the Court, 
I shall show that the building was over-insured and consequently there was no loss and that this 
alleged crime was only a neighbourly kindness to the owner of he building.” 

In the instant case if this plaintiff had put forvard both the claims it would 
certainly have been incongruous and would have brought about their mutual 
destruction without any effort on the part of the defendant. His case was that he 
had paid hard cash for the purchase of the property whose title and possession 
were with his mother and that that title and possession had passed to him under 
that sale deed. If he were to advance the plea that he should get a half share in 
the property in any event, would any court believe the payment of consideration 
or the bona fides of the sale or the title and possession set uD in the mother supported 
by a sale deed in her name, etc.? Only a suicidal cliert and a lunatic advocate 
would put forward such incongruóus pleasin court, tke eyidence in support of which 
will be such that it might be destructive of the other plea and unite causes of action 
leading to inconsistency and confusion. 


In fact though in the immortal language of Mr. Bumble, the law may be an 
ass, it is not so assinine as to impose such patent hardships on the prospective 
litigant. The question whether a matter might have been made a ground-of attack 
or defence in the former suit, rarely presents any Gfficulty. Whether it ought to 
have been made a ground of attack or defence depends upon the facts of each case. 
If a ma ter could have been setup as a ground of attack or defence in the former 
suit, and if its introduction into that suit was.necessary for a complete and final 
decision of the right claimed by the plaintiff therein, -t wil- be deemed to be a matter 
which ought to have been made a ground of attack or defence in that suit Muthu 
Vijaya Tevar v. Kathamma JVachier* ; Pershad Singh v. Doorga Kunwari?, unless where 
the evidence in support of one ground i is such as may Le destructive of the other 
ground and in such a case two grounds need not be set up in the same suit. The 
reason given is that the test of determining whether both the grounds ought to have 
been set up in the same suit is afforded by the provisiors of Order 2; rule 1, Civil 
Procedure Code and the provisions of that rule as to the framing of suits are only 
to be applied as far as practicable. It is clear the-efore that it, cannot be said of 
any matter that it ought to have been set up as a ground in the former suit, if its 
introduction would have been incongruous to the matter of that suit ; Masilamani 
v. Thiruvengadam®, Ramaswami v. Vythinathan*, Rangaswamz v. Abpalaswamy®, Anant 

v. Mahabaleswar Bhat?, Deputy Commissioner of Kheri x. Khenjan Singh’, Lala Soni Ram 
v. Kanhaiya Lal’, " Diwanchand v. Hari Chand®, Aishan v. Muhammad Din19, Kameshwar 
Pershad v. Rajkumari Ruttan Koer’ U Sein v. Ma Ma Lay?, Ningayya Bharamanna v. 
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Gurappa', Krishnaswami v. Manikka?, Debendra Nath v. Nagendranath Datta?. . Thus, a; 
person. claiming property on the allegation that it is wakf property and tliat he, 
is the manager thereof.is not bound to claim the same property in the same suit alter- ; 
natively in his own right in the event of its being held that the property was not wakf” 
property. Having asserted that the property is wakf property, he could not have 
consistently claimed -the same property as his personal property except possibly. 
in an alternative form.: He was however not under an obligation to adopt the latter. 
course. The mere fact that he could have claimed the property in the alternative. 
as his own property is no ground for saying that he ought to have done so. 4 Again,. 
Explanation IV. to section 11; Civil Procedure Code doesnot apply unless the parties^ 
are litigating under the same title. Thus, if 4 sues B for a declaration that he was: 
the owner of certain property he is not bound to plead in the alternative that.if he: 
is not the owner heisa permanent tenant. In the instant case the plaintiff having’ 
asserted in the previous suit that the .property was the separate property of. his. 
mother and which she was competent to. dispose. of in any manner she liked, he- 
could not have pleaded in the alternative that it was joint family property and that: 
he is entitled by birth to take a half share therein along with his brother subject” 
to the rights, if any, of the mother. Therefore, Explànation: IV ‘to section 11, 
Civil Procedure Code is not applicable to this case as has been found to be on the: 
facts by the learned District Munsif. 

I shall now briefly refer to three decisions cited by the learned advocate for "m 
petitioner. In Muhammad Rowther v. Abdul Rehman Rowther*, a person instituted 
a suit against a trespasser in possession, for partition and recovery of his share in 
certain lands on the footing that he wasa co-owner under a joint purchase made- 
by himself and his two deceased brothers. But his claim was dismissed on the. 
ground that the purchase was not a joint one but the sole purchase of one of the: 
deceased brothers. The former instituted a subsequent suit to recover his share as 
one of the heirs of the deceased purchaser. It was held that the suit was barred, 
by the rule of res judicata as the plaintiff ought to lave joined his subsequent ground ` 
of title in the former suit under section 11, Explanation IV, Civil Procedure Code. 
This decision proceeded on the footing that the j joining together of the two claims - 
one under the purchase and the other as a heir would not lead to.any confusion: 

or any embarrassment. ` That is not the case here. The second decision is Gosha- 
warlali v. Adhiklal Sahu® wherein the facts were :. In 1928 M executed a mortgage- 
in favour of 7 in respect of plot 1. In 1929 he executed another mortgage in favour 
of S in respect of plots 1, 2 and. 3. In 1931 M executed another usufructuary: 
mortgage bond in favour of P in respect of plots r, 2 and 3 ‘of which P was put in 
possession. In February, 1934, M executed a sale in favour of D in respect of plots. 
I and 2. M executed in March 1934, another sale deed in favour of P in respect 
of plots 1, 2 and 9. P was dispossessed in 1937 by D on the strength of his purchase.. 
P instituted a suit for possession on the strength of his purchase. The suit was dis- 
missed on the ground that D was entitled to possession on account of his prior pur- 
chase..: P instituted another'suit for ejectment of D as trespasser. In this suit P" 
based his claim: on the usufructuary mortgage bond of 1931. It was held (1) that 
the cause of action, in this suit was the same as in the previous suit; (ii) that P was. 
litigating under the same title in both the suits and (iii) that therefore the suit was 
barred by constructive res Judicata under section 11, Explanation IV, Civil Procedure: 
Code. . It will be seen that this is not the case of a person litigating under different: 
titles but a case of suing twice on identical cause of action. The third decision 
is Venkataramayya v. Lalbibi Saheba®, where a former suit by the. wife of a last male- 
holder against some purchasers in a court sale by a mortgagee, alleging the. suit 
properties had been gifted to her by her husband and that no title passed to the 

alienees under the court sale-was dismissed and a later suit was filed by the. daughters 
` of the last male'holder for partition of the suit properties, and the wife, the plaintiff 
in the former suit, claimed. her right. toa 1 share i in the properties, and the question" 
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“was, whether the matter, which not only might but aso ought to have been-madeé a 
round of attack in the former suit by her, could no- be zvaliéd of now by the rule 
of res judicata it was held that the claim of a share by the wife was barred by res judicata. 
‘The facts of the instant case are very different and. I have already pointed out how 
“the introduction of the present plea into the former suit wes not necessary for a com- 
plete and final decision of the right claimed by the plaintiff in that suit and that in . 
"actif it had been introduced, it would have beeninccngru»us and a wholly super- 
'erogatory task taken upon himself by the plaintiff i in order to destroy his own case. 


t 5 Teannot more fittingly close this matter than ir the words of Lord Penzance : 


* Procedure is but the aine of law after all—the channel and means wheréby law is 
administered and justice reached. It strangely departs from | its-proper office when in place of facili- 
tating, &t is permitted to obstruct, and even to extinguish, legal rigkts, and is thus made to govern 
where it ought to subserve " Kendall v. Hamiltont. i 


In the result, this revision petition is dismissec. 
DRM. ` . ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrEsENT :—Mm. JUSTICE BALAKRI-HNA ANYAR. 


M. Narayanaswami Kone .. Petitioner® 
v. 
‘ Arigonda Narayanaswami Mudaliar and others | ^ - -.. Respondents. 


Provincial Insolvency Act (V of 1920), section 54— Within thr= missi: after the date thereof " —Compu- 
Aation— Transfer of ones Wien complete in cases where Registration is required—Registration Act dd VI 


of 1908), section 75 (3). 

It is obvious that before section 54 of the Provincial Imslvency Act can be availed of there 
must be a transfer which is legally complete and which the lav will recognise and take notice of. 
‘Where the law enjoins that before a transfer can be. effective, ~he.document in question must 
be registered, the transfer would become complete in the eye of che lav only on the date the document 
is registered. 

In the expression “ date thereof” " the word “ thereof? reates te “ transfer ” so that time must 
be computed not from the date which the instrument bears but from the date when the instrument 
becomes effective as a transfer. 


` Under section 75 (3) of the Registration Act the date of presen: zation of the document for regis- 
tration is the date of valid registration irrespective of the fac whem the registration is completed. 
For the purposes of section 54 of the Provincial Insolvency Act. therefore the transfer would become 
complete on.the date of presentation of the document for registatior. Considerations which would 
be relevant under section 44 of the Registration Act have no aoplica-ion under section 75 (3) of the 
game Act. 

Petition under section 75 (1) (i) of the Provancia. Insolvency Act, praying 
‘that the High Court will be pleased to revise the d=cree and judgment of District 
"Court, Chittoor, dated grd October, 1951, in C.M.A. No. 9 of 1951 on appeal from 
the judgment and order of Subordinate Judge’s Court, Chictoor, dated jah October, 
1950, in I.P. No. 9 of 1948. 


K. Umamaheswaram for Petitioner. ; . 


K. M. Bashyam, N. R. Sesha Ayyar, T. S. Narasinga Rao and M. Balachandrudu 
toi Respondents, 


“The Court delivered the following ' 

'"jupewENT.—On 5th August, 1947,one Nara-anaswami Mudaliar and his 
younger brother Ramakrishna Mudaliar executed two mortgage deeds one for 
Rs. 10,000 and the other for Rs. 27,500 in favour of one Sundararaja Iyengar. Both 
these documents were presented for registration on. 19th. November, 1947. They 
were registered so far as one of the mortgagors, Ramakrshna is concerned, on 8th 
December, 1947 and it'was compulsorily registered az regards the other mort- 
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gagor. Narayanaswami on, 17th February, 1948. On 14th April, 1948, that is to say, 
more than three. months after the. date on which the documents were presented 
for registration, but less than three months from the date on which the documents 
were registered as regards Narayanaswami, two creditors filed a petition under 
section 9 of the Provincial Insolvency Act to adjudicate Narayanaswami, Rama- 
krishna and three other members of their family as insolvents. This petition was 
dismissed by the learned Subordinate Judge on the ground that so far as Rama- 
krishna was concerned the petition has been presented more than three mdnths 
after the date of the registration of the document. He dismissed the petition so far 
as Narayanaswami is concerned on the ground that he had already been adjudicated 
insolvent in the Sub-Court, of Guntur. On appeal the learned District Judge 
-agreed with the conclusion of the learned Subordinate Judge that the documents 
‘must be deemed to have been registered on 19th November, 1947 and since, com- 
puting from that date, the petition had been presented more than three months 
later, it was out of time. 


Mr. Umamaheswaram, the learned advocate for the petitioning creditors 
contended that this view of the court below is wrong. According to him the date 
from which time must be computed is 17th February, 1948, the date on which the 
document was registered so far as Narayanaswami the first respondent, is concerned. 
I shall examine how far this contention is sound. Section 54 of the Provincial 
Insolvency Áct provides : 

“ Every transfer of property ..... made ..... by any person unable to pay his debts 
as they become due from his own money in favour of any creditor ..... shall if such a person is 
-adjudged insolvent on a petition presented within three months after the date thereof, be deemed 
‘fraudulent and void as against .... ..." i 
Now it is obvious that before this section can be availed of there must be a transfer 
“which is legally complete and which the law will recognise and take notice of. It 
follows, therefore, that where the law enjoins that before a transfer can be effective, 
the document in question must be registered, the transfer would become complete 
in the eye of the law only on the date the document is registered. It will be noticed 
that in the expression “ the date thereof the word ** thereof" relates to “ transfer ” 
So that time must be computed not from the date which the instrument bears, 
but from the date when the instrument becomes effective as a transfer. If autho- 
rity were required for this position it may be found in Iswarayya v. Subbanna! and 
Venkatadri Somappa v. Official Receiver, Bellary?. These decisions lay down that if the 
date of the execution of the document is different from the date on which it is regis- 
tered, then the date on which it is registered shall constitute the starting point for 
the computation of time. i 


' The difficulty in this case arises out of the fact that the date of registration 
is different not merely from the date of the execution of the document but also from 
the date on which the document was presented for registration. In such a case 
from what point should time be computed ? Section 75 (3) of the Registration Act 
provides, it seems to me, clear guidance in this matter. Dealing with cases where 
compulsory registration is ordered by the District Registrar, this sub-section provids 
that such registrafion shall take effect as if the dacument had been registered when 
it was first duly presented for registration. The effect of this provision is that the 
statute fixes the date of presentation as the: date of valid registration. On that 
date the transfer would become complete. For purposes of section 54. of the. Pro- 
vincial Insolvency Act, the date of the transfer referred to in it, would therefore, 
be the date on which the document is presented for registration, which date by 
force of the statute is deemed to be the date of the registration. Authority for this 
position is to be found in Venkatadri Somappa v. Official Receiver of Bellary?. In that 
case a mortgage was executed onthe 5th of March, 1933. ‘The document was 
presented for registration on the 27th of June. The mortgagor denied regis- 
tration and the Sub-Registrar refused to register the document. The District 
Registrar directed the document to be registered and this was finally done on 
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the 11th of December, 1933. After referring to tae ‘provisions of section 75 (3) 
of the Registration Act; the Court held that the mortgage deed must be deemed . 
to have been registered on the.27th June. . | ME NOM sud 

Mr. Umamaheswaram argued that/section 47 cf the Registration Act provides 
that a registered dócument.shall operaté from the ime om which it would have 
commenced to-operate if no registration thereof had been required and not from the. 
time of its registration. "Thé decisions of this Court, szid: Mr. Umamaheswaranr 
have refused to apply the principle of section:47 of the R=gistration Act when com- | 
puting the three months’ time referréd‘to in section: 54 o- the Provincial Insolvéncy 
Act. Consistently with that, he argued; this Court must: refuse to compute time 
retrospectively for the purpose of section 75 alsó. 1 am unable to see any logical 
conn¢ction between these two provisions. “Considerations which would be relevant 
under section 47 of the Registration Act have no zpplication to section 75 (3) of 
the same Act. - n EU Se EUMD GM EM PM i 
. . The question, for decision here is this :; was tke: transfer complained of made 
within three months preceding the date on which tk= insolvency petition was filed ?. 
In order to find out when the transfer was made, we have to ascertain when the 
transfer became complete.. That date must be th» datz on which the document 
was actually registered .or. deemed by the law to haze been registered. Section 75 
of the Registration Act provides that registration sha take effect from the time when. 
the document was first duly presented for registration. It follows that the time 
must be computed from the date of the presentation of the document for registration 
which in this case was 19th November, 1947. As the petition was filed only on 
14th April, 1948, it is clearly out of time. The decision of the Court below is 
correct and this civil revision petition is dismissed with costs. Advocate’s fee two. 
sets. < 


R.M. kA i l ———— ' Revisión dismigsed.. 
IN THE HIGH COURT OF jUDICATURE AT MADRAS. iD 


Present — MR. Justice GOVINDA : MENON ANr Mm. Justice BASHEER AHMED 
Sayéed.: Es ; z LASS TR : pCa eka 
Sainambu - 3 © © v Apfellant (Accused) (Prisoner).* 
Criminal Procedure Code (V. of 1898);- sections. 164, 364 anc 533—Scope—Failure to warn confessing ` 
accused that it was not intended to take him as approver—Effect —M zdras Criminal. Rules of Practice, Rule 85 
: ' As a general rule of practice where there are more than one person charged with a crime and 
one of such persons wants to make a confession statement, it is tae dut; of the magistrate to specifically. 
warn the person making the confession that it was not interid-d to rake him or her as an approver. 
But where it is quite clear tróm the circumstances that only one person is involved in the crime and 
such a person wants to confess, the failure-to warn the person regarding the fact that it was mot intended 
to take him as an approver would not amount to a serious irregclarity. It may be a matter of decision 
on the facts'of a particular case whether the failure to strictly -omply with the provisions is à matter 
which has caused prejudice to the ‘accused. . ' > 
Govinda Subbaramayya v. Emperor, (1937) t M.L.J. 750; Verkata heddy, In re, (1950) 2 M.L.J. 298: 
and Ramaswami, In re, (1951) 2 M.L.J. 630, considered and criticised. $ 
: Appeal against the Order ofthe Court of Se:sion of the Ramanathapuram. 
division at Madurai in. Case No. 36 of the Calendar for 1952 on 26th July, 1952. 
B. Prasada Rao Amicus Curiae for the accusec and ag 
The Assistant Public Prosecutor (A. C. Mutkanng) and M.. A. Mandanna on: 
behalf of the ‘State. : A i < t T j 
The Judgment of the Court was delivered b7 | ; 


Govinda Menon, 7.—The appellant has been fcund guilty of an offence under 
section 302, Indian Penal Code, for having murdezed, cn 6th August, 1951, a girl 
by name Umal Regina, aged 7 years, by cutting hec witk an aruval, and sentenced’ 
to transportation for life by the learned Sessions Judge of 2amanathapuram division. 
"D . wg — : z Á A 


* Crl. Appeal No: 416 of 1952. -4 ~ C4 th December, 1952. 
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"The prosecution case is briefly as follows : zm 
The girl left her house after taking her mid-day meal for attending her classes 
in the school At about 4 or 4-30 P. M., she and two other school children by name 
Mahariba and Ibrahim were seen going to the house of the accused .and a little . 
later Mahariba and Ibrahim returned, but the deceased girl did not return. At 
the time of sunset that evening, the girl was seen in the house of the accused. That 
night she did not return and persons who went in search of her could not trace 
her. The next day her dead body was seen in a channel with cut injuries. Her 
ear-rings had been removed. At about 12-15 P.M., on the 7th August, 1951, a 
complaint was given to.the police at Tiruvadanai,by P.W. 1, a relation of the 
deceased. The Sub-Inspector P.W. 13 reached the village at 4 P.M., and took up 
the investigation. .He also examined witnesses. The body was sent for, post- 
mortem examination and the medical evidence shows that she had as many as 
twelve wounds on her person which were very serious in character and the doctor 
was of opinion that death was due to shock and haemorrhage. On 18th August, 
1951, P.W. 13 arrested the appellant at about 9 A.M., and examined her. When 
she dug out and produced a pair of ear-rings M.Os. 1 and 1 (a) from near a fence 
adjacent to her house. On rgth August, 1951, she was produced before the Sub- 
Magistrate, P.W. 6, for the purpose of recording her confession. It might also be 
mentioned that after the appellant was arrested, another woman by name Amina, 
Bivi was also arrested by P.W. 13, but this woman was not sent tothe Sub-Magistrate 
atall. A confession was recorded by P.W. 6 which is marked in the case as Ex; P-5. 
P.W. 6 deposes that he warned the accused that she was not boünd to make a con- 
fession and that if she made one it would be ‘used as evidence against her. Then 
she was given time to reflect till the next day and was kept out of the influence of 
the police. The questions put to, the accused and the answers given by her before 
the confession was recorded are contained in Ex. P-5 from which it is seen that she 
was, not informed that it was not intended to take her as an approver. In her 
confession statement, the accused admitted having assisted Amina Bivi in murdering 
the child and according to the statements contained in the confession it was Amina 
Bivi who. cut the deceased. The ear-rings M.Os. 1 and 1 (a) were identified by 
_ P:W. 2, the mother of the deceased as having been worn by the deceased when she 
' Jeft her house for school. The learned Sessions Judge found that the evidence 
against the accused was sufficierit for finding her guilty of the offence of murder. 
No proceedings: were taken against Amina Bivi ar all, as according to the police 
officer, the evidence against her was insufficient. Both before the committing 
magistrate and the learned Sessions Judge, the appellant retracted the confession 
and stated that she was induced by the Sub-Inspector, P.W. 13, and by P.W. 1, 
to make. the confession on the promise that she would be taken as an approver. | 
It is argued in this Court by the learned advocate for the appellant that the 
confession should not have been admitted in evidence because the necessary require- 
ment under rule 85 of the Criminal Rules of Practice to the effect that the magistrate, 
before recording the confession, should tell the person making the confession that 
it is not intended to take him or,her as an approver, has not been complied with in 
this case, and hencethe confession is invalid and illegal. Two decisions of this 
Court have been cited in. support of this argument. In Govinda Subbaramayya v. 
Emperor*, Pandrang Row, J., took the view that a confession which does not strictly 
conform to the procedure laid down by rule 85 of the Criminal Rules of Practice 
was not admissible in evidence even as against the maker. The learned Judge has 
considered the historical reasons for the promulgation of rule 85 and was clearly 
of opinion that if the magistrate did not warn the accused that it was not intended 
to take him as an approver, the necessary pre-requisites for the validity and legality 
: of the confession have not been complied with. This decision was followed by a 
Bench of this Court in Venkata Reddi, In re?, which.is to the effect that the omission 
to warn the accused who was.about to make a confession that it was not intended 
to take him as an approver is fatal to. the admissibility of the confession, as it causes 
grave doubt on the voluntary nature of the confession. The learhed Judges point 
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out that especially in cases where there are more than one accused, there will be 

reasonable grounds for supposing.that confessions might have been made on the 

assumption that the person confessing will be taken as an approver and would 

éscape punishment. In a more recent case in Ramaswami, In ret, a Bench of this 

Court, consisting of Mack and Krishnaswami Nayvdu, JJ., was not prepared to go 

to the extent to which the previous decisions went but was of opinion that failure 

to warn the accused that it was not intended to take him as an approver would 

noe render the confession inadmissible. There is therefore some difference of 
opinion in this Court regarding the admissibility of a confession which did not 

confoxm strictly with the requirements of rule 85 of the Criminal Rules of Practice. 
It may be mentioned that rule-85 is not a rule which has the force of a statute but 

js one promulgated by the Government under the powers conferred on them under 

the Griminal Procedure Code for the purpose of regulating the procedure in Criminal 

Courts. Rule 85 amplifies the provisions of sectior 164, Criminal Procedure Code 

and lays down what the magistrate should do when reccrding statements and con- 
fessions under section 164, Criminal Procedure Code. All these decisions do 

not seem to have taken note of section 533 of the Criminal Procedure Code which 

Jays down that if any of the provisions of section 164 or section 364 of the Criminal 

Procedure Code with regard to the recording of a confession have not been complied 

with by'the magistrate recording the statement, evidence has to be taken that such. 
person has duly made the statement recorded ani thet such statement shall be 

admitted in evidence if the error has not injured the accused as to his defence on the 

merits. It may be a matter of decision on the facts of the particular case whether 

the failure to strictly comply with the provisions is a matter which has caused 

prejudice to the accused. In the present case we feel that since the police had 
arrested another person in connection with this cr-me et the very beginning, it is, 
possible that the complicity of that person also shauld have been properly investi- 

gated. On the facts of the present case we feel that it was the duty of the magistrate’ 
to have warned the accused that-it was not intenced to take her as an approver.’ 
As a general rile of practice’ we wish to point cit that where there are more, 
than one person charged with a crime and one of suck persons wants to make a, 
confession statement, it is the duty of the magistrate to szecifically warn the persom 
making the confession that it was not intended to take Lim or her as an approver., 
But where'it is quite clear from the circumstances that cnly one person is involved' 
in the crime and such a person wants to confess, rhe -ailure to warn the person 
regarding the fact that it was: not intended to take him as an approver would not, 
amount to a serious irregularity. The distinction arises only when there is a plurality- 
of accused and not in cases of single delinquents. Therefore it seems to us that a: 
hard and fast rule cannot be laid down regarding the compulsory nature of the' 
warning to be given. Considering the facts of the present case, we feel that the’ 
magistrate should have told the accused that it was not intended to take her as an 

approver. Her statement throughout has been thet P.Ws. 1 and 13 had told her 

that she would be taken as an approver and pardoned. If true, this was an induce- 
ment and the confession cannot be considered, to be z voluntary one. In such 

‘circumstances we rule out the confession from the record. 

The question then arises whether the other eviderce in the case is sufficient 
to convict the accused. M.Os. 1 and 1 (a), the pair 5f earrings worn by the deceased 
girl when she left the house, have been produced by che azcused after having dug. out 
the same from a place near the fence of her house. ‘These were recovered as 4 
result of a statement made by her under section 27 of the Evidence Act. It seems 
to us that the production of these material objects would not by itself be sufficient 
to charge the accused with the crime of murder. ` The evidence of P.Ws. 3, 5, 9 
and ro is not sufficient to show that it was due to the act of the accused that thé 
deceased came by her death. We are therefore of opinion that the offence of 
murder has not been brought home to the appellent. We therefore set saide the 
conviction and sentence under section 302 of the Indian Penal Code. . But in our 
«opinion ‘the appellant has to be convicted under section 404 of the Indian Penal 
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Code for having dishonestly misappropriated property knowing that such property 

was in the possession of the deceased person at the time of that person's death, 

and that it has not since been in the possession of any person legally entitled to it. 

If we believe the evidence of P:W. 2 that the deceased. was wearing M.Os. 1 and. 

1 (a) at the time she went out of the house to school and if we believe the other 

evidence that the deceased and other girls had gone to the house of the accused, 

the. inference is irresistible that at the time she came by her death, these jewels 

were on her person. "Moreover, the fact that when the dead body was seen, «he 

ear-lobes, were found cut, is sufficient for us to infer that whoever removed the . 
jewels, must have done so at the time when death took place or immediately there- 

after. ‘The,materials on record are ample, in the absence of any satisfactory expla-- 
nation on.the part of the accused, to find her guilty of an offence, under section 404,. 

Indian Penal Code. We therefore convict the appellant of an:offence undes-sec- 

tion 404, Indian Penal Code, and sentence her to rigorous imprisonment for three- 
years. 


“R.M. . f ER Ms Conviction and sentence modified ,. 
' , , IN THE HIGH COURT OF: JUDICATURE AT MADRAS. 
. , PRESENT :—M. JUSTICE SATYANARAYANA Rao, ! 
J. Natesa Sastri and another .. ` |o. Appellants* 


K. S. Sundaram Chettiar (died) and others `- i e Respondents. — 
Execution—Judgment-debtor’s widow, heir-at-law—Legatees preventing | execution — Unauthorised taking: 


of legacy by legatees—Judgment-creditor’s claim to execute by seizing property—Executor de son tort—Section 303,. 
Indian Succession Act. i co 


.- . Where a judgment-debtor having died his widow was: brought on record as the legal repre- 
sentative and the execution was to be:proceeded with by seizure of a house belonging to the estate of 
the: deceased judgment-debtor, but.in the'meanwhile certain persons claiming as legatees under a 
will of the judgment-debtor contested’ the ' execution proceedings as no longer proper and the only- 
way for, the judgment-creditor to realise his debt was by-suit because of. the decision of the High. 
Court in a connected appeal, Natésa Sastrigal v. Alamelu Achi, (1950) 1 M.1..J. 476, under which. 
the legatees were found not legal representatives under section 2 (11), Civil Procedure Code, on the- 
question whether the judgment-creditor' could claim the amount. due to him from the legatees in 
execution. S : k 


. Held, (1) that whatever may, be'the position in other Cases, where the legacy had-not been distri-- 
buted by the executor or administrator in this case the execution was valid and the property could! 
be seized even as against the legatees, the defendants. MEE arene p S E: 

‘> (2) The legatees who had helped themselves to the legacy unauthorisedly would be executors: 
de:són tor? within the meaning of section 303, Indian Succession Act; as they by their action had inter-- 
meddled' with the estate and so liable to be proceeded against in' execution’ of the decree as legah 
representatives of the^deceased. judgment-debtor. Definiion of section 2,(1);of the Civil Pro- 
cedure Code would apply to such a case as it'is a case of intermeddling by, persons. claiming the- 

property. : HENCE : oy ae d Le PENA 
© "* Appeal against the decree of the Court of the Sub-Judgé of Kunibakonàm ` 
in A.S. No. 99 of 1947, preferred against the decree of the Court, of the District. 

Munsiff of Kumbakonam in O.S.. No.:54 of-1945. ` 
to. GOR. .Fagadisan for Appellants. TED 

T. R. Srinivasan for Respondents. : . w : PU ne eg 
` The Court delivered the following | d : ' 
> Jupcmenr.—This second appeal i$ by defendants rand 2 against the decision: 
of the Subordinate Judge of Kumbakonam affirming the decree granted in favour- 
of the plaintiff by the District Munsiff setting side a claim order. The dispute- 
concerns the estate of one late Sivaramakrishna Ayyar and he became liable to- 
' pay costs to one Sivagangai Achi as per the decree in O. S. No. 40 of 1928, Sub-- 
` Court, Mayavaram. The present plaintiff obtained an assignment of that decree 
on 22nd October, 1931. Thereafter, the plaintiff applied to the Sub-Court; 
Mayavaram, for recognising the assignment in his favour and to transmit the decree 
for execution to the District Munsiff's: Court, Kumbakonam. By that time, the 
judgment-debtor died and his widow, Darmambal, was impleaded as the legali 
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representative. The decree was transmitted to the District Munsiff's Court, 
Kumbakonam, and the suit house was attached on 2ad: April, 1942. Thereafter 
in E. A. No. 750 of 1942, the present defendants who are the sons of one Kuppalu 
Ammal, the sister-in-law of Sivaramakrishna Ayyar claimed that the property 
could not be attached as they obtained the property as a legacy under the will of 
the late Sivaramakrishna Ayyar dated ist December, 1918 (Ex. D-1). Under this 
wil, Dharmambal was given a life interest and it was alleged by the. defendants. 
that she had surrendered the property to Kuppa-u Ammal in 1933. The District 
Munsiff who heard the claim petition held that the surrender was not proved 
and “valid and that the decree-holder could proceed cnly against the life interest 
of Dharmambal in execution of the decree. There was an appeal against the 
order of the Sub-Court, Kumbakonam. Treating the crder as one under section 47, 
Civil Procedure Code, the appeal was allowed anc the matter was remanded to the: 
District Munsiff's Court on 16th August, 1943, for proper inquiry under section 47.. 
Against the order of remand, the defendants preferred an appeal to the High. 
Court and the High Court held on 25th August, :944, that the matter does not fall 
under section 47. The plaintiff therefore instituted the suit to set aside the claim. 
order and claiming that he was entitled to attach not only the life interest but the 
property itself. It might be mentioned that Kuppalu Xmmal died in 1940 during 
the pendency of the proceedings and the sons were sought to be impleaded as 
legal representatives. But it was held by the Court that they were mere legatees.. 
The execution, however, was proceeded with on the tasis of the prior attachment 
during the lifetime of Dharmambal, the heir-atlaw of Sivaramakrishna Ayyar 
who would have taken the estate in the absence cf a will. 


In the suit, the defendants raised various pleas ; but the principal and the 
only question which is now outstanding is whether the suit properties could be 
proceeded against in execution of the decree im O. 5. No. 40 of 1926, without 
filing a separate suit against the defendants. Both the Courts held that execution. 
could proceed against the house in the hands of -he-d=fendants. 


In this second appeal, the sole question for decision therefore is whether the 
remedy of the decree-holder to realise his decree amount is only by way of a suit 
against the defendants or tlie execution could be proceeded with against the property 
in their hands. A i EE 

"In a connected proceeding between the same parties the question whether 
légatees of part of the estate who have taken pcsession of the property could be 
deemed to be legal representatives within the definition of section 2 (11) of the Code 
of Civil Procedure came up before a Bench conssting of Horwill and ‘Balakrishna 
Iyer, JJ., in Natesa Sastrigal v. Alamelu Achi*. ‘That was a Letters Patent Appeal 
against the judgment of Govindarajachari, J., and the learned Judges, reversing 
the decision of Govindarajachari, J., held that :hey could not be deemed to be 
legal representatives within the meaning of section 2 (11), Civil Procedure Code. 
It is on this decision that strong reliance was p.aced on behalf of the appellants. 
(defendants 1 and 2) by Mr. Jagadisa Aiyar; their learned Advocate, the contention: 
being that as the defendants are not the legal representatiyes of the judgment- 
debtor, execution could not be levied against the prozerties in their hands which 
they held as heirs of the legatee of a portion of the estate of Sivaramakrishna Ayyar. 
He does not, however, dispute and indeed he cculd rot dispute, that the legatees 
are liable to pay the debts of the testator, since before the estate is distributed between 
12 legatees by the executor or administrator the debts must be paid first. Even if 
the executor or administrator overlooking the ciaim 3f a creditor, distributes the 
estates to the legattes, there is the right of the creditor recognised under section 361 
of the Indian Succession Act to call upon a legatee vao has received payment of 
the legacy to refund, whether the assets of the restator's estate were or were not 
sufficient at the time of his death to pay both debts and legacies ; and this is irres- 
pective of the question whether the payment cf the legacy by the executor or 
administrator was voluntary or not. But this clam can be enforced only by a suit 
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and cannot be enforced in execution of a decree, as such a legatee who had received 
payment of the legacy cannot be treated as a legal representative of the deceased 


‘testator. So much is'not in dispute. But the question in the case is whether in 


view of the peculiar facts of this case the asset could not be seized in execution. + 


: Apart from the question whether the legatees who have helped themselves 
into possession could be treated as legal representatives or not, in this case there is 
a complete answer to the contention of the appellants, as the decree itself was 
"obtained against the testator and by the time’of the attachment the person who 
‘lawfully ‘represents the estate in the absence: of a testament, namely, the widow, 
‘Dharmambal, was impleaded as legal representative-in the execution proceedings, 
‘and the property was attached. The rights of the axtaching creditor therefore have 
to be determined, it is not disputed and it is established law, as on the date of the 
attachment. If the assets came into possession of the legatees unauthorisedly, it 
"would not affect the rights of the execution creditor to seize the property in exe- 
«cution of the decree. Courts, at any rate in this Presidency, have gone to the length 
of holding that a trué legal representative will be bound by a decree passed against 
the wrong legal representative, if the plaintiff decree-holder acted bona ‘fide without 
fraud or collusion and the wrong legal representative was impleaded as representing 

‘the éstate in ignorance of the true facts. An heir-at-law is undoubtedly a legal 
representative within the meaning of the definition of section 2 (11) of: the Code of 
:Civil Procedure, as he in law represents the estate’ of the deceased person. - It-has 
been held in this Court in Sivasankara v. Amaravathi4, that the entire estate, both : 
moveable and immoveable of a deceased person vests in the heir-at-law until an 
administrator is duly constituted and that such an heir-at-law is even competent 
to maintain a suit.on behalf of the estate to recover possession. It was held in 
that case that a widow, the heir of the ‘deceased was competent to maintain a suit 
‘to recover possession of the estate left by the :husband including properties not 
‘specifically bequeathed to her. The attachment therefore was validly made in the 
‘present case at a time when the estate was fully represented by Dharmambal and 
the rights of the execution creditor should be, worked out as on the date of attach- 
‘ment by bringing the properties to sale in pursuance of that attachment. The 
mere fact that subsequently the property vested under the will upon other | persons 
is in my opinion of no consequence. Whatever may be the position, therefore, in 
other cases in which the legatees alone who have not received the legacy from' the 
‘executor or administrator who is charged with duty of distributing the estate after 

‘discharging the liabilities on it, may be, in the present case, in my Opiriion the 
‘execution is valid and’ the property could be validly seized in execution of the 
‘decree so as to bind even the: defendants ; this is encugh to dispose of the appeal, 


. It has, however, been urged on. behalf of the respondent that, the 
decision of the Bench in Natesa Sastrigal v. Alamelu Achi?, overlooks the 
important circumstance that a legatee under a will who helps himself by 
“taking possession of the estate of the deceased in satisfaction of his own legacy is an 
executor de son tort within the meaning of section 303 of the Succession Act, as the 
illustration to the section clearly shows. - In the said decision the learned judges 
while referring to section 303 coritaining the definition. of an executor de son, fort - 
overlooked the illustration t> that section, It is established law that ‘until the 
executor or administrator assents to a legacy, the legatee’s title is not perfected. 
‘It.is an inchoate title heritable and transmissible and also vests from.the moment 
| indicated by-the will as interpreted in accordance with the sections of the Succession 
Act. But the executor's assent is necessary to perfect the title of the legatee. The 
"assent, however, does not create a new title. 'If there is no executor or, adminis- 
“ trator, it has been held in this Court that it is open toa legatee to sue for. recovery 
of his legacy, vide Rajah Parthasarathy Appa Rao v. Rajah Venkatadri Appa Rao$. 
(The actual decision was reversed. : ‘by the Privy Council in Venkatadri “Appa Rao v. 
ee Appa Raof, but this pont was not touched by it.) The executor or 
-LILR: (1938) Mads 533. ^ ^^: 4." (1925) 48 M.L.J. 627 : LR. "52 LA. 214: 
“ (1950) 1 M.LzJ. 476. CURIE "LER. 48 Mad. 312 (P.C... 
^ (1922) 43 M.L.J. 486 : I.L.R. ry Mad. 190. . 
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the administrator, before delivering the legacies, has to pay the funeral and testa- 
mentary charges and discharge the debts and then only pay the legacies. After, 
distribution, as stated above, if there is a-debt whic: was not discharged, the creditor, d 
has a right to follow the assets in the hands of the legatze under section 361 of the. 
Succession Act, by calling upon bim to, refund an amount to satisfy the debt. If, 
however, fhe Jegatee unauthorisedly lays his hards and takes possession of the 
estate of the deceased testator to satisfy his legacy, such an act'is treated as an act 
` of fntermeddling, which act in law pertains to the ofice of an executor, as the distri- 
bution of the.legacy is the function of the executor.and belongs to that office. „It is 
for that feason the illustration to section 303 say: that if A uses or gives away or 
sells some of the goods of the dèceased to satisfy Hs oven debt or legacy, he is an. 
executor: of his own wrong. Though’ the learned Judges in JVatesa Sastrigal v.. 
Alamelu Achi1, correctly defined an executor de son tort æ a person who takes upon, 
him an office, of executor by intrusion;.not being so constituted by the testator, 
overlooked thé,fact in the case, these very defendaats took unauthorised possession 
of the-estate of the deceased to satisfy the legacy and therefore were persons ‘who. 
interméddled with the estate and therefore, became executors de son tort as provided. 
in the illustration. Out of curiosity, I have called for the judgment of. Govinda- 
rajachari, J., in order to find out whether that Earned Judge noticed the: illus- | 
tration. I find that he based his judgment on the illustration and quoted it in his. 
judgment; but somehow, the learned Judges on zppea. did not consider the illus- 
"tration at-all and did not even refer to the fact that Govindarajachari, J., relied ` 
upon the illustratión to establish that the legatees .vere executors de son tortas they 
intermeddled" with the estate. d AN C i 


In Williams on Executors, 12th Edition, Vd. I, at page 155, the learned ` 
author enumerates the acts which constitute an executcr de son tort ;— M AD 
* A very slight act of intermeddling with the goods of the deceased will make a person executor 
de son, tort. Thys it is said, that milking the cows, even by he wilow of the deceased, or taking a 
dog, will constitute. an executorship de son tort.’ So, in one czxe the taking a Bible and in another a 
bedstead) were held sufficient inasmuch as they were the indica of tne person so interfering being the 
representative of the deceased. So, if a man kills the cattle,-er uses or gives away, or sells any of thé 
goods or if he takes the goods to satisfy his own debt or lesazy : oz if the wife of the deceased takes 
more apparel. than she is entitled to, she will become executEx de son tort. , And there may bé a tort 
executor of land, ‘as where a man enters upon the land leaset to the deceased, and takes possession, 
claiming the particular estate." ME 


So that in that respect, the nature of the property whether it is moveable or immove- 
able does not matter, so long as there are acts of intezmeddling which make the. 
person an executor de son tort. These acts are really functions belonging to the 
office of an.executor, and if the possession usurps the functions unauthorisedly, 
he is within the definition of executor de son tort. Had it been necessary to rely 
upon the decision of the Bench in JVatesa Sastrigak v. Alamelu Ach, T would have 
been inclined to refer the matter to a fuller Bench for farther consideration, but in 
the view I take of the case, it is unnecessary to do so us ] 


_ Reliance was placed for the position that the remedy of the creditor is only to. . 
institute a suit, on the decision of the Calcutta High Court in Jayachandra Ray v. 
Satischandra Ray?. But that case it must be noticec is a. case in* which the adminis-' 
trator of the estate of the testator with the will ennexed had put the legatees in 
possession of the property. "Therefore, the adminizrato- assented to the legacy and: 
the legatee’s title was perfected. > Of course, in such a case the only remedy of the: 

' creditor to follow the assets into the hands of the legatee can only be. by a suit. ' 
He cannot in éxecution of the decree seize the property which was delivered to the. 
legatee by the duly constituted representative of tke estate, as he is in no sense the." 
legal representative of the deceased. The decisicns of the English Courts, relied. 
on in that case support this view. At page 172, the learned Judges were con- 
sidering.thé right under section 361 of the Success:on Act for they observed: ; 

** Tt is a right to call upon the legatee to refund.-- That rigFt may be exercised by a.creditor 

“who remains unpaid." Dd ; l 
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- The English authorities referred to, on an examination it will be found, were 
«ases in: which the legacy was duly delivered by the legal personal representative 
of the testator. They were really claims for refund and not attempts to seize the 
property in execution. The legatees title became perfected. It is unnecessary to, 
subject those decisions to a detailed examination. The decision In re Eustace? 
decided by Swinfen Eady, J., was also a case where the estate was distributed and 
afterwards the creditor put forward the claim. "Notwithstanding the considerable 
delay in the claim that is put forward by the creditor, it was held that he was entitled 
to follow; the assets of the deceased into the hands of the legatees who have been 
fully paid. Those classes of cases stand altogether apart and have nothing to do 
with cases in which the legatees did not receive the payment in due course of adminis- 
tration of the estate either by the executor or administrator or even in a properly 
‘constituted administration suit, but helped themselves to the legacies by unawtho- 
rised taking possession. In such a case undoubtedly they will be executors de son 
tort, within the meaning of section 303 as they intermeddled with the estate and 
are liable to be proceeded against in execution as the legal representatives of the 
ecéased judgment-debtor. The definition in. section 2 (11) of the Civil Pro- 
cedure: Code will apply to such à case, as itis a case of intermeddling by a person 
claiming title to the property. For these réasons, the second' appeal must be 
dismissed with costs. f EE 

^: No leave. * o. 

“KC. Ae ib, eee a . Appeal dismissed. 

` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—MR. JUSTICE RAMAswAMi., : NES 
‘The Public -Prosecutor ' Appellant* 


Sarisetty Venkatasubbiah : d .. Respondent. 

Madras General Sales Tax Act (IX of 1939), section 15 (b) and section 16-A—Commission ageni—If 
diable to be punished for non-payment of tax, = . : 

The term “dealer? will take in à: commission agent also in certain cases and he will be an assessee 
falling within the scope of the Act and non-payment of tax, by such a person will entail a punishment 
"under section 15 (b) of the Act. ` Radhakrishna” Rao v. Province of Madras, (1952) 1 M.L.J. 404 : 
I.L.R. (1952) Mad. 571 (F.B.), followed. LAND al" : 

^ Appeal under section 417, Criminal' Procedure Code, against the acquittal 
of the aforesaid respondent (accused) by the Sub-Divisional First Class Magistrate 
(Judicial) of Gudur in C. C. No. 45 of 1951 on his file. f l 
The Public Prosecutor (V. T. Rangaswami: Aiyangar) for Appellant. ` 
Respondent notjrepresented. : on a 
``- The Court madefthe following Ps ; : 


-  Orver.—This is an appeal preferred by the State against the’ order of acquittal 
f thé respondent by the learned Sub-Divisional Magistrate, Gudur, in C. C. No. 
45 of 1951. The facts are:- Kr ; l 

: The respondent is, a dealer in chillies in Sulurpet taluk. He ,was assessed to 
sales-tax by the Deputy Commercial Tax Officer for the year 1948-49, that is to 
say, for the transactions from rst April, 1948, to, 31st March, 1949; on. a turnover 
‘of over Rs..30,515-5-1. Ex..P-1 is the assessment order. Ex. P-2 is the demand 
‘notice. served on the respondent’ on roth February, 1950. Ex. Pig is the return 

in Form-A submitted by the respondent. The respondent, accused not having 
paid the assessment as per the demand he has been charge-sheeted for an offence 
under section 15 (b), of the Madras General Sales Tax Act, 1939. ' On these facts 
being affirmatively proved by the prosecution the accused, respondent, stated 
that he was never a dealer purchasing and selling chillies, that he had no business 


ONES ous uL uu Te, 912) 1 Ch. 561. 
* Criminal AppealeNo. 384 of 1952. ath January, 1953. 


1] PUBLIC PROSECUTOR 7. NARASIMHULU (Ramaswami, j.). 475 


of his own and that he was doing the business on beaalf cf the ryots and that he did 
not commit any offence as charged. 

The learned Sub-Divisional Magistrate in this parti-ular case, and this is riot 
the first instance of this kind, has taken upon himself the supererogatory task of 
deciding that the observations of the Appellate Comnrercia: Tax Authority are binding 
on the Deputy Commercial Tax Officer whereas t3ese observations are absolutely 
irrglevant in a prosecution for non-payment of tax and with which alone the Sub- 
Divisional Magistrate was concerned. In order to get over section 16-A the accused 
alleged that he was not a dealer but a commission agent and the Sub-Divisional 
Magistrate came to the conclusion that the accuse] is mot therefore a dealer and 
that he is not liable to pay the tax and so he cannct be prosecuted. In coming to 
this conclusion he committed an error because it aas been held by a Full Bench 
of this Court in Radhakrishna Rao v. Province of Ma3dras!, that the term “ dealer”. 
"will take in a commission agent also as in the ins-ant case. f 


Therefore, the Court below ought to have fourd that the accused is an assessee 
‘falling within the scope of the Act and that he is liable tc pay the tax. 


In the result, the order of acquittal of the lcver Court is set aside and the 
accused is convicted as charged and he is fined in asum of Rs. 50. The tax is also 
made recoverable from him as if it were a fine. Time to pay the fine and the 
tax amount three weeks from the date of the receipt of this order in the lower Court. 


R.M. ———— Appeal allowed. 
IN THE HIGH COURT OF JUDICACURZ AT MADRAS. 
Present — MR. JUSTICE RAuasw Aur. 


The Public Prosecutor .. Appellant” 
v. 
Pattu Narasimhulu A. .. Respondent. 


Madras Prevention of Adulteration Act (IIT of 1918), section = (d)—Pules—Scope—Employee working in 
shop—Liability as person offering for sale. - 

A son who is working in the shop of his father as his en-ployez is certainly one who will come 
within the meaning of a ** person offering for sale" the article exhibited there and liable to 
conviction. i 

Appeal under section 417, Criminal Procedure Code, against the acquittal of 
the aforesaid respondent-accused by the Court of the Scationary Sub-Magistrate, 
Badvel, in C. C. No. 1811 of 1951 on his file. 


The Public Prosecutor (V. T. Rangaswami Aizangar’ for Appellant. 
G. Gopalaswami for Respondent. : 


The Court delivered the following : 
Jupcment.—This is an appeal preferred by “he State against the acquittal 
by the learned Sub-Magistrate, Badvel, in C. C. No. 1811 of 1951. i 


The facts are: On information received the Health Inspector, P.W. 1 went- 
to the bazaar at Badvel on 29th June, 1951, at abou: 9 A.M. and inspected the house” 
and shop of the accused and his father and on findiag the accused there asked him 
to keep open the godown which is situated a little away fram the shop and he among ' 
other things found there smooth pea flour with whih we are now concerned here. - 
The Health Inspector took sample of the. pea flour end sent it to the Public Analyst 
for analysis and it was declared as adulterated wita lak dhall flour (kesari dhall). - 
It was a mixture of lak dhall of about 80 per cent. vith Eengal gram flour of 20 per 
«ent. and it also contained an artificial water-sduble yellow colouring matter 
derived from coal tar. Inasmuch as sale or possession fo> the purpose of sale under 
.any description of artificially coloured Bengal gram ficar and red gram-flour is- 
.an offence punishable under rule 29 read with rule 28-A of the Madras Prevention 
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of Adulteration Rules issued in G. O. No. 680 P:HL, dated 24th February, 1950, 
as amended in G. O. No. 1613 Health dated 5th May, 1950, this accused was charged 
for an offence punishable under rule 29 read with rule 28-E of the Madras Pre- | 
rauan of Adulteration Rules issued in G. O. No. 3082 Health, dated 1st Septem- 
er, 1950. DW «eis i : 

The two points taken before me for sustaining the acquittal are that the father | 
of the accused was the owner of the shop and not the accused and that the proper. . 
person who should be proceeded against is the father and not the son. 2 


. In my opinion this contention cannot be accepted, because under sub-elause 

- (d): of section 5 of the Madras Prevention of Adulteration Act every person who 
offers for sale any food which is not up to the standard of purity prescribed by the 
(Provincial Government) is punishable. So what we have to see in the present,case 
is whether this accused stored 'or offered for sale this substance in controversy. 
A person who is working in a shop on behalf of the owner as his employee is certainly 
one who will come within the meaning of the 


“ person offering for sale the articles exhibited there." uoy 


It is not stated that the accused was there for his health. On the other hand he: 
must have been in the shop for the purpose of carrying on sales on behalf of his. 
father.and as his servant. It has been laid down in a long line of decisions the 
most notable of which is the English decision of Sherras v. DeRutzent, in which. 
Wright, J., has collected and classified the interesting English decisions on: the 
subject and the Supreme Court decision of Hari Prasada Rao v. The State?. The 
entire case-law on the subject has: been. set out by me in Kasi Rajah v.'State*. See 
also Barker v. Levinson* (Goddard, C.].: A servani is equally liable because if the- 
law were otherwise every master would try to keep: himself out of the way and: 
“escape liability. The argument that the accused has passed his school final 
examination and that there are differences between him and his father in private 
life dre neither here nor there. On the particular date in question this accused. 
was working in the shop on behalf of his father. ‘Therefore the accused is certainly 
a person coming within the meaning of sub-clauses. (b) and (d) of section 5 of the- 
Act. xs i : erm 

Therefore the acquittal by the Sub-Magistrate cannot be supported and is 
hereby.set aside and the accused is convicted as charged. Taking into consideration 
the various mitigating circumstances the, accused. is sentenced:to pay a fine of 
Rs. 35. Time for payment of the fine is six weeks from the date of the receipt of 
this order in the lower Court. . P 

R.M.: pA 04 . Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, >. | 
PRESENT :—Mn. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATARAMA AYYAR.. 


Jami Appanna | à -.. Appellant* 
2. R ' ' * 
Jami Venkatappadu and others , f ^ .. Respondents. 


Limitation Act (LX of 1908), Articles gt and 144—Applicability—Suit to set aside a document which is- 
void and inoperative. E ; 
. Article 91 of the Limitation Act has no application where the instrument sought to be cancelled 
is void and inoperative as the article presupposes that a suit is necessary under the law to set aside- ` 
the instrimént. In the case of an invalid instrument which is void, there is no need to move the Court 
to, set it aside and only voidable instruments require a decree of Court to set it aside. To such a suit 
the period of limitation applicable is under Article 144 and not Article 91. If in such a suit there is- 
a prayer for cancellation of the instrument it can only be regarded as ancillary to the substantive- 
prayer for possession and can be treated as surplusage. ' ` 
'' Case-law reviewed.’ LE ; : 
m EEES -- LA - - D s akali, 
(1895) 1 Q.B. 918, 921. : : 


I. - '9. (1952) 2 M.L.T. 848. ý 4 
é 2. NS S.C.j. 296:" (1951) 1" M.EJ:—- 4. (1950) W.N. 465 : (1950). 2 AIL E.R; 825.. 
12 (S.G.). * a g se TUE ji 


* Appeal No. 115 8f 1949. f ih i 6 17th November, 1952. 


H , APPANNA J. VENKATAPPADU (Venkatarama `Ayyar, J.). 417 


^ Where a deed of ore character is‘execuited on a representation: that it-is of. different character 


then it is wholly void and inoperative. Such a deed does not require to be set aside under Article 91 
and a suit to recover possession of the properties comprised. there.n would be governed by Articles. 
Ha K Et LA xerox can / soe + 


142 and 144 of the Limitation Act. - : . 

Appeal against the decree of. the Court ó? Su>-Judge, Srikakulam, dated: 
goth September, 1948 in O.S. No. 2 of 1947. ` x E ee 

_G. V. Dikshitulu-and Rajeswara Rao, for Appellant. | 

B. V. Subramaniam for Respondent. — - : 

The Judgment of the Court was delivered by | 
-Venkatarama Ayyar, J.— This is an appeal. by the, plaintiff against the judgment 
and decree in O.S. No. 2 of 1947 on the file of the Court of the Subordinate Judge, 
Chiéacole: -The properties which are comprised in this suit belonged:to one Vaddi 
Varahalu, the mother of the plaintiff, as.her stridhana and on the death of Vaddi 
Varahalu about the year 1914 the plaintiff became entitled to them as her stridhanam 
heir. ' She was then a minor aged about 8 years., It is stated in-the plaint that as . 
her father was a man of weak intellect, the first defendant and his brother Kamanna 
who are her maternal uncles took possession of her properties and-entered into the 
management thereof on her behalf. ; The, plaintiff was subsequently married. to 
the first defendant. -On 16th August, 1925, she executed a deed, of settlement 
Exhibit B-3 whereby she transferred all the suit properties to the first defendant , 
and his brother Kamanna by way of gift. It is this, dead that is the subject-matter 
of attack by the plaintiff in this action. The plaintiff alleges that the first defendant 
and his brother represented to her. that the deed was a general power of attorney 
authorising-them to manage the estate, that she Cid not read it nor was it read to 
her and that she executed it in the thought and Lelief that it was only a power-of- 
attorney. She goes on to state that she lived wich her husband till 1939, that in 
that year he drove her and her children out of the nouse and that she became aware 
of the fraud practised on her only on 29th Augus; 1924. In paragraph ro of the 
plaint it is stated that the settlement deed, dated 16tk August, 1925, was vitiatedi 
by fraud and misrepresentation of the first respondent and his brother and as such 
it confers no title on them to the plaint properties” and that the suit is laid for 
recovery of possession with mesne profits. Ccnformably to these allegations, 
the plaintiff prays for a declaration that the settement deed, dated 16th August, 
1925, 1s vitiated by, fraud and undue influence aad misrepresentation and that it 
confers no, title on the respondents ; for añ order that the suit settlement deed be 
set asidé and for a decree for possession and mesne prcfits. The second defendant 
is the widow of Kamanna who is the brother of -he first defendant and one of the 
donees under Exhibit B-3. Both the defendan:s coatest the suit on the merits. 
and they also plead that it is barred by limitation. ` Or. thése pleadings, the follow- 
ing issues were framed : M 
* a, Whether the settlement deed, dated 16th August, 1925. was got executed by the plaintiff 
by the exercise of fraud, undue influence and misrepresentation ? 

Y 2 Whether the plaintiff has been in possession of the suit properties within 12, years prior to 
suit: ` ih Y 
3. , Whether the suit is in time ? 

2 ‘4. To what mesne profits, past and future, is the plainaff entitled, if any? 
5. What relief? e i aD ae 

At the hearing of the suit issue No. 3 was taken up first for trial. The notices 
that passed between the parties in 1944 were marked ard arguments. were addressed. 
on the question of limitation. The learned Subcrdinate Judge held that the suit 
was, governed by Article 91 of the Limitation Act and that as the plaintiff had 
admitted in her notice dated 10th August, 1944, that she had knowledge of the fraud 
in 1940, the suit- which was instituted-on 25th April, 1926, was-barred by- limitation. 
On this finding, he dismissed the suit in limine; :Agairst this decision the plaintiff 
prefers this appeal. A . YO Eo" 

The only point for determination in this appeal is whether the Suit is barred 
by limitation under Article 91 of the Indian Lim tation Act. "Phe answer to this 
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question depends onthe application of two principles both well settled, that Article 
91 does ‘not apply when the instrument sought to'be cancelled is void andi inoperative 
and that when a person executes a deed of one character under a misrepresentation' 
that it is of a different character, it is void. i 


Article g1 of the Limitation Act provides for a period of three years for a suit 
to cancel or set aside an instrument not otherwise provided for. ` This article pre- 
supposes that a suit is necessary under the law to set aside the instrument. : But, 
where under the law there is no duty cast on the person to get an instrument Set 
aside, this article does not impose any obligation on him to get it set aside. We must, 
therefore, have recourse to the substantive law to ascertain whether a party fo an 
instrument should get that cancelled or not. Now the authorities have established 
that for this purpose there is a distinction between voidable and void transactions 
and that while the former class of transactions should be set aside the latter feed 
not be. The reason for this distinction is that in the case of a voidable transfer 
the title to the properties vests in the transferee on the execution of the deed and 
that it can revest in the transferor only by a decree of Court rescinding the transfer 
on grounds such as coercion, undue influence or fraud. To such a suit, Article-g1 
prescribes the period of limitation and if no suit is filed within the time limited 
thereby the transferor loses his right to avoid the sale arid the title of the transferee 
becomes unimpeachable. ‘Thereafter, it is not open to the transferor to sue for 
possession of the properties ignoring the deed because the right to possession is an 
adjunct to the title to the properties and that had passed to the transferee and had 
become unimpeachable by the operation of Article gr. But different considera- 
tions arise when the instrument of transfer is void and does not operate to vest- 
the title in the transferee. In that case the transferor continues to be the owner 
of the properties even after the execution of the instrument precisely as before. 
"There is no need in such a case for the transferor to move the Court for setting aside 
the deed because there is no transfer which the Court kas to rescind and if the trans- 
feror has to recover possession of the properties covered by the deed, he can ignore 
the deed and recover on the strength of his own tide. To such a suit, the period 
of limitation applicable is under Article 144 and not Article 91. Ifin such a suit 
there is a prayer for cancellation of the instrument, it can only be regarded as 
ancillary to the substantive prayer for possession and can be treated as mere sur- 
plusage. 

Turning now to the authorities : in Petherperumal Chetty v. Muniandy Servait 
the question for determination was whether a suit to recover properties which had 
been transferred by a person benami in the name af another was governed by 
Article 91 of the Limitation Act. In holding that that article had no application, 
the Privy Council observed : 

** As to the point raised on the Indian Limitation Act, 1877, their Lordships are of opinion that 
the conveyance of the 11th June, 1895, being an inoperative instrument, as, in effect, it has been found 
to be, ‘does not bar the plaintiffs’ right to recover possession of his land and that it is unnecessary for 
him to have it set aside as a preliminary to his obtaining the relief he claims. The 144th, and not 
the grst, article in the second schedule to the Acti is, therefore, that which applies to the case, and the 
suit has consequently been instituted in time” 

In accordance with this decision, it has been held that where the transaction 
is sham and nominal, there is no need to get it set aside and Article g1 has no appli- 
cation to such cases ; vide Subbaroya Chetty v. Nagappa Chetty?, Krishnaswami Ayyangar ` 
v. Kuppu Ammal?, Mohammad Nazir v. Zulaikha* and Sangawa v. Huchan Gowda?.- In 
Narasa Gowda v. Chawa Gowda® it was held that a sale deed executed by a minor 
being void, he was entitled to recover possession of the properties and that the 
suit was not governed by Article gr and he was not bound to have the deed set 
aside. In JVarayanan v. Lakshmanan" certain trustees had transferred their right to' 
manage a temple in favour of the defendants and put them in possession of the 


I. (1908) 18 M.L.J. 277 : L.R. 35 I.A.:98: 5. (1923) L.L.R. 48 Bom. 166, : 
I.L.R. 35 Cal. 551 (559-60) (P.C.). 6.. (1918) 12 Bom. 638. i 

2. (1927) 53 M.L.J. 311 (323). 7. (19r5) 98 M.L.J. 571: LL.R. 39 Mad. 

3. (1929) 30 L.W. 796, 798. 456. : E 

4. (1928) LL.R. 50 All. 510. ; ; E 
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temple properties. In a suit to recover possession cf the properties, the defendants 
pleaded,that it was barred by limitation under Artcle gr as it was igstituted more 
than three years after the date of the transfer. Iz was held by Wallis, C.J, and. 
. Coutts Trotter, J. that as the. deed of transfer was void, it did not require to be set 
aside and that Article gr had no application and'tkey observed : i 


* The Limitation Act merely prescribes within what perods suits must be brought and canno' 
(be construed as of itself creating an obligation to sue where noae existed.” 


* In Banku Behari v. Krishto Govinda Joardar! Barnerje= and Geidt, JJ. observed : 


“ That a document which was never intended by the executart to be operative does not require 
to be set aside or cancelled in order to, entitle any person to th= possession of the property covered by ' 
it as against the person in whose fayour-it stands, has been helc by this Court in the cases of Sham Lalit 
Mitra v. Amarendra Nath Bose? and Raghubar Dayal Sahu v. Bhikya Lal Misser?." ' 

The position is thus stated by Richardson, J. ta Sarzichandra Gupta v. Kanai Lal 


Chakrabarty*. - 


“Ifa plaintiff, comes into Court to have a particular veritten instrument set aside or cancelled 
then prima facie the article of the schedule of the Limitation Act applicable is Article 91 whether the 
ground on which the claim is made is fraud or some other grcund. 


The Courts, however, draw a distinction between void aad vorcable instruments aad hold that 
Article 91 does not apply to instruments which are void ab initioso as rot to require setting'aside. When 
the instrument is voidable it is presumably valid, and binding >n the plaintiff until it is set aside, and 
any further relief which may be sought depends on the removal of tze instrument from the plaintiff's 
path. In such a case Article gr applies. 


But if the facts alleged by the plaintiff raise a case that the inst-ument, whether executed by the 
plaintiff himself or by some third party through whom he clams is null and void ab initio, then, as 
1 understand the matter, Article 91 ceases to be appplicable and tte circumstances may entitle the 
plaintiff to the benefit of the longer period of limitation allowed by seme other article, such as Article 


120 or Article 144." j 

These observations are well supported by authoriry an- it may now be taken as 
firmly established that where the instrument which is reed in bar of the plaintiff's 
claim is void and inoperative; there is no need for zettinz aside such an instrument 
and Article 91 does not bar the plaintiff from cl=iming such reliefs as he might 
be entitled to on the basis that the instrument is void. : 


The question next arises whether Exhibit B-3 is a dezd under which title passed 
to the transferees, though it was liable to be displaced cn proof of undue influence 
or fraud or whether it was a void instrument uncer which there was no transfer’ 
of title. If the complaint of the plaintiff had been that by the fraudulent repre- 
sentation of the donees she was induced to enter into the transaction of whose nature. 
however she was aware or that there had been fraud with reference to the terms of 
the deed and its contents, there can be no doubt that tice would pass to the trans- 
ferees, and that the only remedy of the plaintiff wovld be to sue to set aside the deed 
on the ground .of fraud. But the complaint here is something ‘different. The 
plaintiff states that it was represented to her that tke deed which she was executing 
was a power-of-attorney, whereas in truth it was a -leed of gift and that she signed 
Exhibit B-3 thinking and believing that it was only a power of attorney. That also 

. is what she stated in the notice Exhibit B-2. Ncw, the authorities have made a 
distinction between misrepresentations as to the «haracter of.the deed and mis- 
representations as to its contents. With reference to tke former, it has been held 
that the transaction is void, while in the, case of the latter, itis voidable. In Foster 
v. Mackinnon’, the action was by the endorsee of a Hill of exchange. The defendant 
pleaded that he endorsed the bill on a fraudulen- representation by the acceptor 
that he was signing a guarantee. In holding that such a plea was'admissible, the 
Court observed : E 3 g . TEN "i 

“ Tt (signature).is invalid not merely on.the ground of fracd, whzre fraud exists, but on the ground 
that the mind of the signor did not accompany the signature ;" in oter words, that he never intended 
to sign, and therefore in contemplation of law never did'sigü, the contract to which his name 


is appended. ' 


1. (1903) LL.R. 30 Cal. 433- 4. (12) 2€ C.W.N. 479 (482-3). 
2. (1895) I.L.R. 23 Cal. 460. j 5. (1699) LR. 4 C.P. 704 (711, 713). 
3. (1886) LL.R. 12 Cal. 69 “eo 
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| . . . °. The defendant never intended to sign. that contract or any such contract. 
He never intended to put his name to any instrument that then was or thereafter.might become nego- 
tiable. .He was eceived, not merely as to the legal effect, but as | to the actual contents of the instru~ 
ment. ns Ka Ni 


This decision has NG followed i in numerous authorities in the Indian Cour ts. In 
Sanni Bibi v. Siddik Hussain Munshi+, the suit was for recovery of possession of certain 
properties in respect of which the plaintiff had executed a deed of sale. The plaintiff . 
also prayed for cancellation of the deed on the ground that it was represented, to 
héi that the deed was a jembanama for her maintenance and that she did not know 
_ oF believe that she was executing a deed of sale. That was found as a fact hy the 
. District Munsiff. Nevertheless, he held.that the suit was barred by limitation under 
Article 91 of the Limitation Act. Newbould and Pantén; JJ. held that on that finding, 
‘the principle of the decision in Foster v. Mackinnon? would apply. and that the deed 
“would be void and that Artice gr would be inapplicable to such a case. In Sarat 
Chandra Gupta v. Kanai Lal Ghakravarihy?, already cited, the allegations in'the plaint 
were that the defendant had taken a deed ‘of gift and: exchange from the plaintiff 
Rengamoni Devi on a representation that it was a power-of-attorney for the manage- 
ment. of the estate and that she executed the document without knowledge of its 
true,character. The suit, was dismissed by Buckland, J. as barred by limitation 
under Article 95. On appeal, Sanderson, C.J. and Richardson, J. held; following 
the decision in Foster v: Mackinnon® that if the allegations in the plaint were esta- 
: blished the transaction would be void and that n Article 951 nor 91 would apply: 
-to that. case. Richardson, J- observed : 
“Tn the present case, as T read the plaint, plaintiff raises the "m known to English lawyers as 
non. est factum. 


If she should succeed in establishing that plea, then the instrument in- gaen would be alto- 
gether void. It would not require setting aside and the praycr to set it aside would be therefore 
süperfluous, so that Article 91 would be inapplicable. s 


In Brindaban v. Dhruba Charan’, the third defendant who had executed a deed 
of gift in favour of the second defendant sold.the property subsequently to the 
plaintiff alleging that the gift deed was executed by her on a representation by the 
second defendant that it wasa power-of-attorney and the suit was by the purchaser: 
to recover possession. It was pleaded by the sécond defendant that it was barred 
ünder Article 91 of the Limitation Act. In rejecting this ee Cumming 
and. Pearson, JJ. observed : 


“On the other hand in ‘the case of Sanni Bibi v. Siddik Hussain. a decision directly in point, it 
has been held that when it is established that the plaintiff by defendant's misrepresentation was induced 
to execute a deed of sale believing the same to have becn a deed of a different kind the transaction 
is void and not voidable only, and Article 91; Limitation Act,-has no application to his suit to recover 
the property. Tt will be seen that that decision is directly in paint, because in this case the plaintiff” 

‘sues as the transferee of defendant 3 and stands in her shoes. Defendant 3 was induced by the mis- 
representation of defendant 2 to execute a deed, of a different kind to what she thought she was exe- 
cuting. It has been found that she thought that she was executing a power of attorney when she was: 
really executing a deed of gift." 


In the result, the decree for possession was affirmed. In Raja Singh v. Chaichoo 
Singh®, one "Titai Singh sued to recover possession of the properties cómprised in a 
deed of gift executet by him on the 18th of June, 1931, on the ground that it was: 
. represented to him that the deed was.an instrument of lease and that it was, there 
fore, void. The suit was instituted on 3rd August, 1935. The question was; 
whether it was barred by limitation under Article g1. It was held by Fazl Ali 
and Meredith, JJ. that if the facts pleaded in the plaint were established, Article or 
would have no application as the, deed would then be void and not merely voidable.. 
Meredith, J. observed : i 


“ If Titai executed the document ‘under the i impression that it was a lease, when in fact, it was = 

. deed of gift, then I think there was no real exécution since Tirai's mind would have been directed’ 
to one thing whereas what he put his hand to was something altogether different in character. The- 
executant’s mind was not with his hand. If there was no real execution, the document was wholly 





1. (1919) 23 C.W.N. 93. Su l 4. AIR-1929 Cal. 606 (607). 
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void and not merely voidable. . . . The learned advocate for the appellants argued 
on‘ the basis in Howatson v. Hebb}, that Foster v. Mackinnon?, vas nc longér good law. But, in “fact, 
‘what the later rulings really lay down i is that a misrepresentation as to the contents of a document 
will make it voidáble, and only a misrepresentation as to its charac-er will make its execution abso- 
lutely void. . . s . . It seems to me that a representation thet a document was a lease when 
it was in fact a deed of gift, would be a misrepresentation as to the naturé of the document and not 
merely as to its contents. Obviously the line cf distinction might sometimes be a fine line. I can, 
conceive cases where it might be very difficult to say whether he document signed and the document 
fraululently represented actually differed in nature or merely in contents ; but I feel no doubt that as 
between a lease and a deed of gift, there is a difference of nature and nct merely a difference of contents. 
Where the document is wholly void ab initio any prayer to set it asid? is unnecessary and redundant.” 


In Bibi Saleha v. &akariya Khan? the allegation was that a deed of gift was 
executed under the impression that it was a muketarnama and that was found as 
a fact. "With reference to a plea of limitation based on Article gt the Court obser- 
ved :* 


“ It is now well established that this article applies to suits in which it is sought to cancel or set 
aside an instrument which is voidable, and has no application where tæ instrument which is challenged 


is void ab initio.” 
"The plea: P. limitation was accordigly overruled : 


"Mr. B. V. Subramaniam, the learned advocate fcr the respondents, argued 
that the distinction, made in the decisions quoted above between misrepresentation 
as to the character of a deed ánd misrepresentation. as tc its contents was untenable 
in view of the pronouncement of the Privy Counc] in- Parikh Atmaram Maniklal v. 
Bai Hira*. There, a widowed’ daughter-in-law living with her father-in-law had 
executed on 12th June, 1926, a deed relinquishing her rights over. the properties 
inherited by her from-her husband.: On 14th October, 1930, she instituted a suit 
for setting aside the deed on the ground that the defendant got her to execute the 
document while she: was in distress and under his protecion, influence and control 
and without allowing her an: "opportunity for independerx advice or legal aid ; that 
"when she signed, she did not grasp the import of th» document and that it was only 
when the document was explained to her that ske unzerstood that it purported 
to be a relinquishment of her rights over the propery which she had inherited from 
her husband. :There were concurrent findings ‘of the Courts in India that at the. 
time when the deed was executed the plaintiff was under the influence and protection 
of the defendant, that she had no independent advize, that owing to mental distress 
she was not fit to understand how adversely her rights were affected and that in 
fact she did not understand its meaning and legal consequénces. Before the Board 
it was argued that the suit will be barred by Article 9r. as the plaintiff had been 

' given a copy! of the deed in 1926 and more than three yzars had elapsed from that 
date. In answer to this, the Privy Council observed : 

“When the ground for setting aside the instrument is that th= plaintiff did n ot appreciate its 
true nature and legal consequences, it has been said by this 3oard. and it was not disputed in this 
case, that the limitation begins to run from the date when the pla:ntiff became aware of the true 
nature and legal consequences of the instrument." : 

And again 


^ Tt is for him (the defendant) to prove the date at which she in fact came to understand the true 
nature of the transaction which ought to have been explained to her by him ‘and it is not enough for 
him to show merely that she had an opportunity of reading the dacument and that its terms were 


-not complex or obscure ” 
The respondent argues that this decision is an authority 3 Dr the position that Article 

. 91 would apply even when the misrepresentation was as to the nature of the docu- 
ment. But the context clearly shows that their Lordskips had in mind the effect 
of the deed on the rights of the parties and not abou: the -haracter of the deed. On 
the other hand, the decision in Someshwar Dutt v. Tribkewan Dutt?, recognises. that 
suits in which deeds are impugned on the ground taat they were executed under a 
misrepresentation as to their character stand on à sepa-ate footing from suits to 


I» 
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3. A.LR. 1950 Pat. 247. I.L.R. 9 Luck. Are P C. Jo. 

4.. (1948) L.R.. 75. TA. 108: LLR. (1948) . ZEN T 


H 29. 5 
482 ^ ^ VITHEMADRAS LAW JOURNAL. REPORTS; |. [1955 
-set aside deeds on the ground of undue influence. In that case, the plaintiff had 
on' 15th May, 1914, executed a deed of gift in favour of the defendant. He subse- 
.quently filed a suit‘to recover possession of the properties covered by the deed on the 
ground that the defendant represented to him that it was a deed of management that he 
` “had signed it without knowing that it was a-deed of gift and that the suit was not barred 
by limitation, as it was filed within twélve years af the transaction. It was found! 


that there was no misrepresentation and that the plaintiff had:exécuted the deed. 


-with full knowledge of its contents. The substantive case put forward by the pl&in-. 
tiff, therefore, failed. It was then sought to be argued on behalf of the plaintiff 
that a case of undue influence had also been raised in the plaint and that the suit 
was within time as one to set aside a deed under Article gi. As to.this the Privy 
' Council observed that the only substantive case put forward in the plaint was that. 
the deed had been executed under a misrepresentation as to its character that 
allegations as to undue influence were made only as ancillary to that case and that 
there was no independent and substantive plea af undue influence put forward. 
in the suit. It was also remarked that'a suit for relief based on undue influence 
“would be governed by three years limitation whereas according to the allegations 
in the plaint, the suit would be governed by 12 yearslimitation. ' i Y 


'The authorities thus establish that when a deed of one character is executed. 

on a representation that it is of a different character, then it is wholly void and 
_inoperative. Such a deed. does not require to be set aside under Article g1 and a 
suit to recover possession of the properties comprised therein would be governed 
by. Articles 142 and 144 of the Limitation Act. The fact that there is a prayer for a 
declaration that the deed is void or that it should be set aside does not affect the 
position, such prayers being: ancillary to the substantive prayer for possession. 
As observed in the decisions already cited, such prayers might be regarded as mere 
surplusage. We accordingly hold on issue No. 3 differing from the lower Court. 
that the suit is riot barred by limitation under Article 91. , i Aa 
-- In the result the appeal is allowed and the suit is remanded for disposal om 
all the issues ‘excepting issue No. 3. As the appeal has been filed in forma pauperis 
no order is necéssary for refund of court-fee.:. The costs of this appeal will abide 


the result of the suit. NCC ont 
RM. A a MO F siei ' - Appeal allowe d.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
es 7 n, PRESENT ig MR. Justice RAMASWANMI. MN ME 
Gurunatha Pillai (* A” Party) . , j >». s. Petitioner. * . , 
U. AU AA ME. oven fants i ANA : 
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State of Madras and another :' 4 MY ; .. Respondents: 


D = « 4 ^ xus 1 
Criminal Procedure Code (V of 1898), 
and adducing equally doubtful and equally dishonest evidence—Magistraté’ unable really to decide possession — 
Order for attachment leaving parties to establish their rights in a Civil Court—Propriety. ? ^ um 


Where the parties scramble for possession and seek to establish their version by unrealiable and 
manufactured evidence, section 146, Criminal Procedure Code, can be resorted to. : In such cases 


the Magistrate has merely to wind up the proceedings before him by attaching and leaving it open: 


ections 145 and 146—Rival claimants: scrambling for possession: 


to both parties to approach the civil Court and obtain relief. It is not incumbent on the Magistrate- 


to find possession of either party when: because of the adduction by both sides of equally doubtful 
and equally dishonest evidence he was unable really to decide possession one way or the other. 
-Petition under sections: 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Addi- 
tional.First Class Magistrate of Kumbakonam, dated 18th September, 1951, in. 
M.G. No. 2 of 1951. ME | "n 

S. Krishnamachariar far the Petitioner. ; 

The Public Prosecutor (V. T. Rangaswami Ayyangar) and M. Ranganatha Sastri 
for Respondents. | 
a UNDA hn nnn Anak aaa aaa aaa 

*Criminal Revisibn Case Nn. 122 of 1952. i " » 8th August, 1952. 

(Criminal Revision Petition No. 113 of 1952). tow o4 
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The Court made the following 


Orver.——This Criminal Revision Petition is 2refer-ed against the order made 
by the Additional First Class Magistrate, of Kum»akomxanv in M.C. No. 2 of 1951 
directing that thé properties involved in.S. 125, Ci-minal Procedure Code, be 
attached under section 146, Criminal Procedure Code. 


2. The short facts are.: The question which ‘ell to be considered by the Addi- 
tional First Class Magistrate was as to who was ir posession of S. No. 457/3 after 
20th April, 1950, on gth March, 1951, that is whether the field had come to be in 
the possession of Veerappa Chettiar or had continuéd -o remain in the possession. 
of Kandaswami Pillai. ne . 


3. The learned Additional First Class Magistrate has discussed in paragraph 
14 of his judgment the reasons for his inability to be satisfied as to who was in posses- 
sion of the property. The learned Magistrate after setting out the evidence adduced 
before him on this point has stated : 


ns The oral evidence let in by both sides ta prove possession zfter 20th April, 1950, is thus un- 
reliable and unworthy of being acted upon. ` In fact the Sub-Insrector of Police, P.W. 9, stated in 
reply to a question from the Court that he had no idea when he asked for orders under section 144, 
Criminal Procedure Code, as to who had raised the crop on the lead’and that both parties claimed 
to have raised that crop.” . ' g : 

In other words, the learned Additional First Clæss Magistrate found that it 
was a case where the two sides were scrambling for =ossession and that he was 
unable on the evidence on record to satisfy himself whether the one party or the’ 
other was in effective possession on the crucial date. 


4. Jurisdiction to attach arises onlv when adjudication is impossible, that is to 
say when the: Magistrate is unable'to satisfy himself'a< to which of the party was 
in actual possession. Inability: to find must be after full enquiry as has been in this 
case. See In re Somnath Madhavji!; In re Senganbasawa? . Neelamegam Pillai v. Mooroo- 
gappa Mudah? ; In re Mukhoda Dossee* ; Sheikh Marcar Ali v. Matiullah® ; In re 
Venkatarama Hedge®; Brighal Singh v. Ram Noresh Singh’; Parandhamayya v. 
Virayya® ; .foyantikumar Mookerjee v. Middleton? ; Thakuxcharan Roy v. Shital Chandra 
JVahar!9. This provision is not meant to relieve the magistrate from the duty of 
deciding on merits and which has not been the case here. There is no obligation 
on the Magistrate to make independent enquiry i? partes given opportunities have 
not adduced clinching evidence as to pcssession. (Bengali Parida v. Banchhanidhi11,) 
“There is no such invariable rule that justice must ultimately be done. Cases occur 
.where a matter is left in doubt and real justice is not Zone. It is inadvisable-that 
in following such a will-o’- the. wisp as absolute justi-e parties should be put to - 
‘enormous expense and the time’ of Magistrate should =e wasted (Debi Datt Tewari 
v. King Emperor1?). In fact it is to meet such contingencies namely where the parties 
scramble for possession and seek to establish their version by unreliable and manu- 
factured evidence that. section 146, Criminal Procedure Code, has been enacted. 
The Katras Fherriah Coal Co. v. Sibkrishta Daw & Co.1?; Sadar Ali v. Abdul Karim?! ; 
Alagiriswami Naidu v. Chinna Veerammal!*. In suck case the Magistrate has merely 
to wind up the proceedings before him by attaching =nd leaving it open to both 
parties.to approach the civil Court and obtain reliefs. 


5. Therefore, the only point in this case which hæ to be considered is whether 
the Magistrate was merely trying to evade from cischarging his duties or whether 
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he was unable really to decide possession. one way or the other. “There. can be no 
. doubt that inthis casé. both these parties; veteran litigants; who seem, to have a, long 
- record . of dispute. between them, have- gone'in for a scramble for’ possession. . But 
each has been brought" to a standstill by the other as it was a,case of Greek meeting 
‘Greek (Madras version, Kumbakonam v. Kumbakonam). The, result was addpenon 
“by both sides of equally doubtful and equally’ ‘dishonest evidehce. — : 


6. Therefore the Magistrate . could not ‘but decide that hé was, unable t9- 
satisfy himself and I see no reason to-hold that he took an abbreviated; view: “of 
his own functions. ‘The order of the lower Court is correct and 1, decline to interfere. 
In dismissing this petition, I am confronted by the thought that the appêllant 
; before us was only a lessee for one. year and his Tease ‘period has also expired. * 

K. S.: ee ea TM VEGA . Petition: dismissed: 
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IN THE HIGH COURT OF JUDICATURE AT. MADRAS. isc di 
PRESENT :— MR, P. V. RaJamaNNAR; d Justice, AND AND Mr. Josce VENKATÀ= 


| D CRÁMACÁYYAR. ^ |. uae v : eee 
, L2 V. coy and others” E" »1 Appellanis + gre 
s : v: . to. - j P j : 
imni Barytes, Asbestos and Paints Ltd. bad athens a tg ‘Respondents, 


Specific Relief Act d of 1877), section 45—Scope of —Mandamus— Writ of —Newly elected Directors 
-of company—Documents etc. in possession f others not dian from office of us Agents— Whether writ 
aes delivery of documents lies. ~ — 7: oc 


. Where the appellants weré düly: elected Direétors.of the.first respondent company and they filed 
ani application for a, writ óf-mandamus for;an order directing the respondents to;deliver to them all the 
records, documents, vouchers and other properties in their passession and the responderits contested 
the application. on ‘the ground that -the managing agents appointed under the Articles of Assó- 
‘ciation of tHe Company had nat ‘been validly removed: from affice as to enable appellants to get the 
‘documents in their possession. EE *. 4 


Held : that the writ of mandamus was misconéeived- and the proper" — was by way-of a suit 
"under section 45 of the Specific Relief Acti "Afi application for a writ of mandamus was barred "both 
» „under, ‘provisos (6) and- (d) to section 45 of the Specific Relief Act. é i toy 
~ Ever if. the thaviaging agents are really ir in office’ ihe application for mandamus would fail on thé 
mm E m F 
““Thire Albert ‘Mills Co.; Lid., HEN v. ‘Sv Manikbhai, (1872). 9 BH. G.R” "ds ` Bank K of 
Bombe) v. Suleman. Sonaji, (1908) 19: M. LJ. 355: LR. 95 LA. 130 : 32 Bom. 466 (P.C.); ; Referred tó. 


"Appeal. against the judgment, and décree of the Hon'ble Mr. Justice Krishna- 
: swami Nayudu, dated 22nd January, 1952.and passed i in the exercise of the Ordinary 
: “Original Civil. Jurisdiction. of the High Court in Application No. 4T. of 1951. , 
G. Vasanta Pai for Appellants ih O.S.A. No. 66 of 1952. E psu 


0. ‘Radhakrishnan, R. Rangacháriar, KK Rajah Ayyar and P.'C. Parco A ‘Ayan 
„gar for. Respondentsiin O.S.A. No. 66 of 1952. 


R. Rangachariar for K. Rajah Ayar, V. Seshadri and K, S. Ramamurihi for Appellants- 
in O.S.A, No. 56 of 1952, | : 


0. , Radhakrishnan, G. -Vasanta Pai. S. Mohankunarananealan and, y; Daka 
“Sor Respondents i in. O.S.A. No. 56 of1952. . .... usui d NE 


The Judgment:of the Court was delivered by 


- 7 Venkatarama Ayyar, J.—This appeal arises out of an application for mandamus, 
Application No. 1471 of 1951 filed by the appellants under section-45 of the Specific 
-Relief Act. The'first eee a is a; m called £ The Tifin s Bar ytes BAD 
d Paints, Ltd. ide SUN 
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: ? UPhé third respohdeht'y company ‘are. thé- managing agents ‘and the’ second 
respondent is the manager of the-third respondent and- 2x-officio director of the first 
respondént company. At an annial meeting of the company held-on 26th Feb- 
ruary, 1951, the. appellants were duly elected directors - This application, Appli- 
ation No. 147i of 1951, was filed by: them as such directors for an order directing 
‘the respdndents to deliver to them all the records. documents, vouchers and other 
Properties of ‘thé «company in their 'pošsession. The respondént contested “the 
application on the grourid- that the managing agents (respondent three) appointed 
under “the articles -of association «had: not been validly removed: from their office 


and that, therefore, they were thé persons entitled to bz in possession of the 'docu- 
ments arid of the properties of the company. It was also contended that section 45 
of the Specific Relief Act would be inapplicable as the rizhts sought to be enforced 
an the application were not of a publie character. Mr. Xrishnaswami N. ayudu, J., 
upheld these contentions and.: dismissed the. application and this appeal is 
directed ‘against that order. ` "EE: ga see pe ane 
We agree with Mr. Krishnaswami Nayudu, J., -hat the application for mandamus 
was misconceived and that the proper remedy of -he appellants was by way ofa . 
suit. Section 45 of the Specific Relief-Act in so fa~ as i: is material for this case is 
as follows : : 


“ Any of-the High Courts of Judicature at (Calcutta, Mziras and Bombay) may make an order 
Tequiring any specific act to be, done or forborne within the Iocal IEnits of its ordinary original civil 
jurisdiction, by any person holding a public office whether o: a permanent or a temporary nature, 
jor by any corporation or inferior.court of judicature provided ; L2 8 EVITE 
n (b) that such doing of forbearing is, under any law for the time being in force, clearly incum- 
bent on such person or court in his or its public character or on sich corporation in its corporate 
‘character; and , > MEE EO wel Eas D à 
(d) that the applicant has no other specific and adequat= legal remedy.” pog E 
‘The question whether the third respondent company heve been validly removed 
from their office as managing agents is in controversy between -the parties. - If they 
have been validly removed, as is contended by the appellants, then their possession . 
‘of the documents and all the properties of the company would be without any title 
and unlawful. There can then be no question o` their being directed to do or 
forbear from doing anything in their public character. The appropriate remedy 
of the appellants would in that case be to institute z suit against them as trespassers 
to, recover possession of the properties. An applcation for mandamus ‘would De 
barred both under proviso (b) and' (d) to section 45 of the Specific Relief'Act.: In 
the alternative ifthe third respondents company a-e vaidly in office then Article 
71 which vests the management of the company in “hem. entitled them to maintain 
the possession of the documents and:of the propertizs anz the only right which the 
idirectors possess is under Article 77 to have inspeccion of them ai all times. The 
articles do not provide for the directórs-themselves maintaining accounts, at least 
when there are. managing agents. The applicaticn for mandamus should in this 


alternative fail on the merits: : n . Nn 

The learned advocate for the appellants refer-ed us to the decision in In re 
The Albert Mills Co,, Etd., Nasavarvanji v. Shinji ManiEhbhat.:’ There it was observed 
that when thé directors of a joint stock company who are: Zuly elected are prevented 
from exercising their rights or prevented from exercisizg their fünctiohs by- the 
‘company acting through its other directors then a nandemus can be issued against 
thé company as there was no other remedy. But in this case though the first res; 
pondent is the company, effective relief is prayed &gainz: respondents 2 and 3 in 
their individual character and it is ‘also indisputable tha? there is another remedy 
‘open to the appellants for the enforcenient of their rights. Reliance was also placed 
ori the decision’ in ‘Bank of. Bombay v. Suleman Somji? where in an action ,by a share: 
holder ‘claiming a right to inspect the register of saarekolders and'rnake extracts. 
therefrom the Privy Council observed that the princ:ples~zpplicable would be those 
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regulating an application for a writ of mandamus and that it was incumbent on the 
-applicant to show clearly that he has “ a specific legal right to enforce. which he 
‘asks for inter'erence of the Court.” We do not see how this decision advances. 
the case of tke appellants,. If the, third réspondent company are treated as still 
.validly in office then the only specific right which the applicants can enforce is , 
‘under Article 77 for inspection of the documents if that is refused. That, however, 
is not what the applicants want and indeed. the respondents have offered to give 
‘inspection of the documents. We do not find any valid ground for interfeming 
with the order of Krishnaswami Nayudu, J. The remedy of the appellants is by 
“way of an incependent suit. We do not express eny opinion on the merits of.the 
points in dispute. This appeal is accordingly dismissed but in the circumstances 
without costs. | ; i . dati ' 
‘KG, < ————À Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice SUBBA Rao. 


"Thirugnanasambandham Pillai, Managing Trustes of Nangur , 
Sri, Naravanaswami Sannidhi Dwadasi Kattalai . ... Appellant* 
v. i : 
-Ramachandrem Pillai and others , NE. .. Respondents. ^ -- 


Civil Procedure Code ` (V of 1908), section g2—Suit by Managing Trustee against other trustees for 
actounts—Sanction. of Advocate-General—-Necessity. ; : 5 A s 

A suit by one Managing Trustee for rendition of accounts against the other trustees during the’ 
period of his tura would be maintainable without the sanction of the Advocate-General. | 
' Appeal zgainst the decree of the Court of the Subordinate Judge, Mayuram, 
in A.S. No. 122 of 1947, preferred against the decree of the Court of the District 
Munsif, Sirkali, in O.S. No. 297 of 1946. 

S. Sitarama Aiyar and S. Rajaraman for Appellant. 

K. Venkazaramani for Respondents. 


- The Court delivered the following : f 
: Jupcmenr.—This second appeal arises out of O.S. No. 297 of 1946, a suit 
instituted by the appellant for rendition of accounts for the period from 13th April, 
1945 to 13th April, 1946, by the first defendant of the plaint kattalai and to direct 
the first deferdant to hand over to the plaintiff the amount due to the kattalai and 
also the moveables, documents, vessels and accounts belonging to the kattalai and. 
possession of the kattalai building and for costs of suit. 


The Velalars of Nangur have been conducting a Dwadasi kattalai for a 
number of years. On 19th May, 1922, an arrangement was arrived at for the due 
management of the kattalai and it was embodied in an agreement, Exhibit P-1. 
Under that agreement five persons, Ayyaru Pillai, Swaminatha Pillai, Kanakasabar 
Pillai, Selvarayagam Pillai and Thyagaraja Pillai, were constituted as Vicharana- 
kartas of the said kattalai. One of the material terms of the agreement was that 
+. “all transactions relating to the said charity, receiprs and expenditure shall be conducted: 
and done by Ayyaru Pillai and Ramachandra Pillai on behalf of Kanakasabai with our consent and, 

.as between the two, as per the lot cast to-day, Ayyaru Pillai shall first manage and then Ramachandra: 
Pillai, each maraging for one year by turns.” ' : : 
It was also provided that the managing trustee of the charity should, on the 
New Year day of every year, in the Sannadhi of Narayanaswami and at the assembly 
of all the members of their community, render account of the receipts and expendi- 
ture to all th» members of the community and hand over all the articles, accounts 
and records to the managing trustee of the next year. If any one of the aforesaid 
five members died, the agreement provided that the eldest member of the family 
of the deceased should accept it at the end of the year and manage and he should’ 
conduct himself according to the terms. of the aforesaid agreement. 


* S.A. No. 510 of 1949. ^ . .. "roth December, 1952. 
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` Subsequert.to the agreement, Ayyaru died, After the death of Ayyaru,. the 
management of the kattalai was carried on in turrs of. one year.each by. the eldest i 
member in the family of the said Ayyaru and Ramachandra Pillai- It is not 
disputed that after Ayyaru’s death, the eldest’ member of the family, Rajagopala 
Pillai; managed during his lifetime, and after his, deata, the then eldest member 
of the family, Ganapathia Pillai; managed during hss life-ime, and thereafter Gnana- 
sambandham Pillai, the plaintiff, became the trustee. Al. the aforesaid three persons 
managed the kattalai during the turn allotted to their ancestor, Ayyaru Pillai. The 
last turn of the plaintiff expired on 13th April, 19-5. The next year, the kattalai 
was in the management of the first-defendant. "he rext turn, according to the 
‘arrangement, was the turn of Ayyaru. If the previous. practice was followed, the 
plaintiff should be in the management during that year. But the other trustees 
issued a notice to him on 5th June, 1946, informmg him that he had no right to 
, manage. The suit was therefore filed for directirg the first defendant to render 
` a true account for one year of his turn and for delivery cf possession of the building. 
Both the courts held that the plainriffs failed to establis- that he was the managing 
trustee for the year in question. They diso held that, even on the assumption that 
"he was-the managing trustee, the suit was-not maintainable, as the sanction of the: 
Advocate-General was not obtained under section 32 of the Civil Procedure Code.’ 
They also expressed the view that, even if the plaintiff's case was true, as the year 
had run out, he would not be entitled to take possession of the building. In the 
result, the'suit was dismissed. The plaintiff preferred the above appeal ^ ^ — 
^ - 'The first question therefore is, whether, under Exhibit P-1, the plaintiff would: 
be entitled to manage the kattalai during 1946-47. Under the agreement, the five. 
persons mentioned therein was constituted Vicharanakzrtas. "Ayyaru and Rama- 
chandra were constituted managing trustees by turns. I? any one of the five trustees 
died, the eldest member of the family would succeed zo his office. He should conduct 
himself according to the terms of the aforesaid agreement. There is no express 
recital in the document indicating who should take ove- the turn of Ayyaru Pillai 
or Ramachandra Pillai, if any of them happened to die. But, in my view, a 
reasonable interpretation should be put on the document consistent with the express 
words used so:as to avoid any lacuna. if the interpretation of the learned Judge 
be accepted, there would be an obvious lacuna. If Ayyaru or Ramachandra Pillai 
died, there would not be any provision for taking over the turn of the deceased 
manager. On the other hand, a fair reading of the entire document shows that the 
intention of the parties was to provide for the eldest member of the family of the 
deceased getting into the shoes of the deceased. Ee was directed to conduct him- 
self according to the terms ofthe aforesaid agréement, One of the terms was that 
Ayyaru and Ramachandra Pillai should manage by :urns The member succeeding 
Ayyaru or Ramachandra would therefore be enti-led to manage the kattalai in 
accordance with the turns provided under the agreemeat. That this must have 
been the intention of the parties to Exhibit P-1 is cbvions from the conduct of the 
parties ‘after, the’ death of Ayyaru. For about <5 years, the parties interpreted’ 
the document to mean that the persons succeeding Ayyara should also succeed to his 
rights to manage the charity during his turn. I wculd therefore differing from the 
courts below, hold that the plaintiff was entitled tc his turn of management under 
Exhibit P-1. It is not disputed that, if thé terms cf Exhibit P-1 were followed, as 
interpreted by me the plaintiff would be entitled tc mamage from r3th April, 1946 
to 13th April, 1947. But the courts beolw were -ight in not decreeing to him 
possession of the house, as the year of his turn had zun cut. | A S 


was bad.because the sanction of the, Advocate-General was not obtained. This 
was a suit by one managing trustee for rendition of accourts against the other trustee 
during the period of his turn.; The learned Judge relied upon a judgment. which: 
had been overruled. In Tirumalai Tirupati Devastzanams Committee v. Krishnayyat, ` 


-I cannot agree with the view of the learned Subordinate Judge that the suit 
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it has been held that a suit of that character ‘would be maintainable without the 
sanction of the Advocate-General. nl 


` The decree of the lower Court is:therefore modified and the first defendant 
is directed to. render accounts to the plaintiff for his management of the kattalai 
from 13th April, 1945 to 13th April, 1946. The appeal is allowed with half costs 
here. The parties will bear their own costs in the Courts below. P e EL 
No leave. : ue a 
R.M. . oth Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ,' 


Present :—MR. Justice GOVINDA MENON AND Mr. Justice BASHEER AHMED 
‘SAYEED. 7 4 


Annasami Mudaliar .. Appellant* * 


v. | 
'Ekambari Ammal .. Respondent. . 


Civil Procedure Code (V of 1908), sections 151 and 153— Court acting under inherent powers—Orders not 
-appealable—Different provision of law also mentioned in the petition additionally —If would make the order appeal- 
.able—Practice and procedure. ; : MN ] 

_ When a provision of law cannot have any kind of application to a particular proceeding by the 
“mere fact that it is stated in the petition it cannot be said that such a-provision will be applicable. 


Where the lower Court has invoked the inherent powers vested in it and sets aside an order it is 
an order passed under section 151, Civil Procedure Code and no appeal lies from such an order to the 
High Court. Merely because in the petition before the lower Court the petitioner has alsó men- 
tioned Order 25$ rule 3, Civil Procedure Code, as applicable to the case, which provision is clearly 
inapplicable to that case, the order does not become appealable. 

Appeal against the order of the Court of the Subordinate Judge, Vellore, dated 
srd December, 1951, in LA. No. 245 of 1951 in O.S. No. 71 of 1947. 


A. Sundaram Aiyarfor Appellant. — D 
. S. Muthiah Mudaliar and M. Chockalingam for Respondent. 
The Judgment of the Court was delivered-by » 
:Govinda Menon, J—A preliminary objection is raised by Mr. Muthiah Muda- 
liar who appears for the contesting respondent thar the order of the lower Court is 


not appealable ; and in order to appreciate the point raised by the learned counsel 
it is necessary to set forth a few facts. : 


- Original Suit No, 71 of 1947 on the file of the Court of the Subordinate Judge, 
Vellore, is a suit by one Ekambdri Ammal, daughter of one Lokanatha Mudaliar, 
for partition and recovery of possession of her share in the properties which belonged 
to her father. Defendants 1 to 3 are the surviving brothers of Lokanatha Mudaliar, 
and the fourth defendant, Manikkammal, is a sister of the plaintiff and a daughter 
of Lokanatha Mudaliar. According to the plaintiff, it was stated that before the 
death of Lokanatha Mudaliar there was a division in status of the joint family 
properties between Lokanatha Mudaliar and his three brothers but that there was 
no separation by metes and bounds and the property remained joint on that score. 
"The plaintiff therefore stated thatin the properties which were the joint family 
properties, Lokanatha Mudaliar had a one-fourth. share and plaintiff as one of the 
two daughters of Lokanatha Mudaliar is entitled to 1/8th in the whole of the 
properties. ; . : . 

The suit was contested mainly by the first defendant on the ground that before 
-the death of Lokanatha Mudaliar he executed a will by which a fair proportion 
„of his properties was bequeathed in favour of the first defendant. ‘The first defendant 
admitted that there was a division between Lokanatha Mudaliar and the three 
"brothers and further stated: that the division had been completed by metes and 
. bounds with the result that properties were handed over to Lokanatha Mudaliar 
"who had bequeathed them under the will | ' 7 
—$S—[S$—$S$__ aaa aaa aaa aaa aaa a earn | 
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The suit went to trial; and the first defendant who. propounded the will 
examined a witness or two. At that stage a compromise was entered into which 
was signed by the plaintiff and the first defendant as wellas by the advocates appear- 
ing for them. It is also seen from the original compromise that the second-defendant 
has signed the compromise. When that was filed. in Court, the Court passed an. 
order to the effect that as the plaintiff and deferdants 1 and 2 appeared at the 
time of the petition coming on for hearing, a decee ia terms of the compromise 
hat been passed. No mention has been made cf the fourth defendant in the 
compromise or of her rights. Subsequently, the furtk defendant filed an appli- 
catio under Order 9, rule 13, Civil Procedure Coce, to set aside the decree 
passed ex parte against her and the plaintiff filed another application purporting 
to be under Order 23, rule 3 and section 151, Civil Procedure Code, praying 
that «he decree passed in terms of the compromée filed in Court should be set 
aside. Various grounds are alleged in the applicstion for setting aside the com- 
promise by the plaintiff but it is unnecessary to restate them in this appeal. Had 
it become necessary for us to find out whether a val. d compromise had been entered 
into by the plaintiff and the first defendant, we weuld probably have gone deeper 
into that question but then the course which this ligation has taken has rendered 
it unnecessary for us to delve deep into that matter. EE 


The learned Judge holding that in a partition suit every defendant must be 
deemed to be a plaintiff and every plaintiff reciprocally must be deemed to be a 
defendant, on the ground that all the parties entit:ed tc a share in the joint family 
properties had not signed the compromise, set aside th» decree against the fourth 
defendant on her application. Whether that order 3s correct or not it is unnecessary 
for us to determine now because that has become final and no revision or appeal 
has been filed against the setting aside of the ex parie decree. On the petition 
filed by the plaintiff to set aside the compromise decree, the learned Judge purported 
to act under sections 151 and 153, Civil Procedure Coda, set aside the compromise 
decree and directed the suit to be tried on the merits. Against that order of the 
learned Judge in I. A. No. 245 of 1951, the firs- defendant preferred the above 
appeal.as well as the alternative civil revision petition, ' | 


At the time of the admission the learned Judge before whom it came up dis- 
"missed thé civil revision petition on the ground that no question of jurisdiction 
‘arose ; ‘and the question of appealability was them left :o be decided later on. 


Now, it is clear that the learned Judge in the Court below purported to act 
under section 151, Civil Procedure Code, though ir the application by the plaintiff, 
Order 23, rule 3, Civil) Procedure Code, was aso mentioned. We have doubt 
whether that Order 23, rule 3, Civil Procedure Ccde, cannot have the remotest 
application to the facts of the present case. Uncer tkat provision ‘of law, where 
it is proved to the satisfaction of the Court that a'suit has been adjusted wholly or 
in part by a lawful agreement or compromise, then th» Court shall pass a decree 
in accordance therewith so far as it relates to the suit. Therefore, what this rule 
provides is that if the parties come to Court with a compromise petition and either 
both of them pray. that a compromise decree be passed or one*of them prays that a. - 
compromise decree be passed, while the other disputes the validity of the compromise, 
in such a case it is open to the Court, if it is satisfed that the parties have entered 
into a lawful compromise, to pass a decree. Hcw this provision of law can be 
made applicable to an act of the Court by ,whi-h it sets aside a decree passed; 
it is difficult to understand. The learned Judge does not in so many terms explicitly 
or by necessary implication say that he has invoked Order 23, rule 3, Civil 
Procedure Code, in-passing the order under appeal. On the other hand, the learned 
Judge refers to two decisions of the Calcutta Higa Court, namely, Gobind Chandra: 
Sardar v. Bhagbat Sardar, a decision of Sir Asutosh Mukherjee, Kt. and Beecheroft, JJ- 
and Taraprasanna, Sarkar v. Kalikamohan Sarkar?, another decision of Sir Asutosh 
Mukerji and Rankin, .]J., where.the learned Judges have. held thatit is open to a 
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Court ‘to ‘set aside a compromise for valid reasons by. applying -sections 151. and 
153, Civil Procedure Code. The decision in Taraprasanna “Sarkar v. Kalikamohan 
Sarkar*, is very instructive because in that case specific mention is‘made of sections 
151.and 153, Civil Procedure Code. We have no doubt whatever:that the Subordi- 
nate Judge here purported to set.aside the decree pzssed. in terms of the compromise 
by; the application of the inherent power vested in him under.section. t 51, Civil 
Procedure :Code. - Mr. A:.Sundaram Iyer.contends that we must read into the 
order of the learned Judge ‘the importation of the application of Order $3, 
rule 3, Civil Procedure Code. But it seems to'us that when that provision. of the 
law cannot have any kind of application, by the mere fact that it is stated i the 
petition, it cannot.be said that such a provision will be applicable. .As an example, 
ifin a. petition to pass a decree in terms of the compromise, the party by design or 
inadvertence also puts in a section of the Criminal Procedure Code, it cannet be 
said that a'criminal revision lies to the High.Court or to any other Court. We 
are therefore satisfied that what has happened in this case is that the learned Judge 
on being satisfied that the decree passed by him on the footing of the compromise 
was unjustifiable and. without jurisdiction invoked the inherent powers vested in 
him and théreby set it aside. When once we come to the. conclusion that the 
order of the learned Judge in the Court below was passed under section 151, .Civil 
Procedure Code, it is clear that no appeal lies to this Court. ; 

This civil miscellaneous appeal is therefore dismissed. As we feel that the. 
appellant has misconceived. his remedy we make na order as to costs in this appeal. 
JI RM. ' HEEL Appeal dismissed. 
. .IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' l 

e ‘Present :— MR. Justice GOVINDA MENON. 





Munagala "Venkateswara Rao . 2 .: Petitionert ^7 
Mohammad Mohibulla Sáheb 2o. Respondent. 
Madras Buildings (Lease and Rent Control) Act (XXV of 1945), sections 5 and 6— Afplicability.' ‘ 


: "The provisions of sections 5 and 6 of the Madras Buildings (Lease and Rent Control) Act, 1946 
{now Act XXV cf 1949) are peremtory and will apply even though the parties have contracted to the 
contrary. . An increase in rent is permissible only under section 6 of the Act and not otherwise, 
whether or not fair rent is fixed by Court. Any agreement to the contrary is not valid. (See now 
sections 5 and 5-A of the Act.) Moses Pillai v. Govindan, (1948) 1 M.L.J. 51, followed. d 


! ‘Petition under section 25 of Act IX of 1887, praying that the High Court 

will be pleased to revise the decree of Small Causes Court, Eluru, in S. C. S. No. 115 

of 1951. — ; 25 AX : i PI 
I. Vishnu Rao for Petitioner. | 
Ch. Sankara Sastri for Respondent. 


"The Court delivered the following | "E 
. 'jupewENT.—The suit out of which this revision petition arises was for a sum 
of money. said to be the excess rent which the petitioner had agreed to pay to the 
respondent in accordance with a rent chit executed by him. The agreement was 
‘that the petitioner should pay Rs. 9 per month as rent for the premises from rst 
July, 1947, till goth June, 1946, and vacate the premises thereafter. If, on the 
other hand, he continued to remain on the premises, a higher rent at the rate of 
Rs. 14 per mensem was to be paid. The present suit is for recovery of the difference 
jn rent from rst July, 1949 to 12th January, 1951, at the rate of Rs. 5 per mensem. 
„The defendant contested the suit on the ground that the agreement was null and 
void and was against the provisions of the Madras Buildings (Lease and Rent 
Control) Act, 1946,.and therefore the agreement could not be enforced. _Thereis a 
further contention that since the plaintiff had received without protest the rent 
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at the rate of Rs. 9 per mensem even after 1st July, 1949, he had waived the claim 
for. the increased rent. ^ The. lower’. Court. rejected both these contentions and 
decreed the suit. The question for considerat-on - $ whether the agreement 
pleaded can be enforced or not. : 


‘In Moses Pillai v. Govindan!; Govindarajachari, Jo in construing. clause, 7 (a) 
ôf the Madras House Rent: Control Order, which. was one’ of the predecessors of. 
the present Act, held that the language of clause, 7 (a) -c£ that.order.is peremptory: 
and permits an increase in rent only where some adcition, improvement or alteration’ 
such as is described in that claüse.has been.carried out at the landlord’s expense: 
‘after thé fixation’ of the rent. ` In that:case.also there was an agreement ‘dated’ 
4th February, 1942, which provided. that the tenancy: saall be for a period of one 
year from that date and during the period the rent was fixed at-Rs. 40 per month; 
After the:expiry of the period the tenant was to deliver possession of the house to 
the landlord ‘but if he failed to deliver possession taen the tenant agréed to pay a 
rent at the rate of Rs. 45 per mensem till possession was delivered over to the landlord.. 
The landlord filed a suit-to recover the higher rate of rent and it'was contended that 
the stipulation for the payment of increased rent-was not enforceable.:^ Accepting 
that contention the learned Judge held that the provisions.of clause 7 (a) of the 
order would apply even-though'the parties had contracted to the contrary. The 
result was that.the landlord was held entitled only.to the lower rate of rent'as 
agreed to. -It is contended forthe petitioner that this decision would apply even. 
under the present Act, because under section; 6 a landlcrd is not entitled to claim: 
anything in, excess of the fair rent. Section 6 runs as follows :— $e 


«c 6. When the Controller has determined the fair rent of a bailding— 


(a) the landlord shall not claim or receive any premiun or ocher like sum in addition to. fair 
‘rent or any rent in excess of such fair rent, but the landlord, ma? stipalate for, and receive as advancé 
an amóunt not exceding one month’ s rent; 


(b) any agreement for the payment of any sum in addition to rent or refi rent in excess of sucli 
fair rent except in cases falling under section 5 or clause (a) c this zection shall be null and void in 
pet of such addition or excess and shall be construed as if itwere an agreement for payment of the 
fair rent ; $ 


Y 


Learned counsel for ine respondent’ wants to escape from the effects of this section 
by saying that such an agreement can be declarec null.and void only where the 
fair rent of the building has been fixed under secticn 4 cf the Act, and an increase 
iri such fair rent has been allowed under section 5 o: the Act. Section 4 deals with 
‘the -determination of fair rent'ón'an. application ky the ‘tenant or the landlord ; 

and how,the' same has to-be arrived at is set forth in detailin that section. Section 5: 
lays down that'when the fair rent of a building has been fixed under section 4, no. 
further increase in.such fair rent shall be, permissible. except in cases where some: 
addition, improvement or alteration has been carried ou: at the landlord's expense: 
and if the building is then in the occupation of the tenant, at his request. - From’ 
this it'is argued that unless the fair rent of a building’ ‘has been fixed under sec- 
tion 4, it is open to'a landlord to increase the rent vhenever he pleases. His argu- 
ment is that if there is a tenancy and rent has been fixed by. agreement of parties, 
even after the coming into operation of Madras Ad XV of 1946,.it is open. to the 
landlord to increase, the rent if there has been no fixation ofthe same ‘by the. Sonwa > 
ler. It is relevant to quote section 5 of the Act which says: ~- De 


i When ‘the fair tent of à building has been fixed under section 45. nó further increase in ‘igh 
fair rent shall be permissible except in cases where some additioa, i improvement or alteration has been 
sarnied, Qut at the landlord's expense and if the building is thea i in the occupation, of. a amat his 
reques 

What is ‘contended’ on behaif'of the respondent i is that the decision in Moses Pillai v. 
Govindan*, was given under the:iprovisions of the Madras House Rent Control 
Order, . 1941, and not on the interpretation of Act XXV. oz 1946, and that'these two 
enactments are not in pari materia, but differ in. important particulars. On à 
comparison of the various sections of the Act with the clauses of, the Madras House 
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Rent Control Order, I. am not able to find any mazerial difference which would! 
justify my holding that the circumstances ‘under which Moses. Pillai v.-Govindan',, 
came to be decided were different. Clause 6 of the Madras House Rent Control 
Order is in the following terms : tl i 

. “When the Controller has determined. the fair-rent of a house + s 


A -(@) the landlord shall not claim or receive any premium, advance or other like sunr in addition: 
to rent or any rent in excess of such fair rent ; 


(b) any agreement for the payment of any sum in addition to rent or of rent in excess of such. 
fair rent shall be null and void in respect of such excess and shall be construed as if it was an agreement 
for payment of the said fair rent; . . . . ... . . .? ee 
Clause-6 of the Madras House Rent Control Order corresponds to section 6 of 
Madras Act XV of 1946. Whereas clause 6 opens by saying “ when the Controller 
has determined. the fair rent ofa house," section 6 of Act XV of 1946 also opens 
with the words “ When the Controller has determined the fair rent of a building,” 
I am not able to find any distinction in essence between the two openings ; and if 
clause 6 of the Madras House Rent Control Order is compared.to, and contrasted: 
with, section 6 of the. Act, there can be no material difference discernible. Like- 
wise theré cannot be much difference between clause 7 of the House Rent Control 
Order and section 5 of Act XV of 1946. Clause 7 says that after the commencement 
of this order an increase in the rent fixed under clause 5 shall ‘be permissible-only 
in cases where some addition, improvement or alterazion not included in necessary: 
repairs or repairs which are usually made to houses in that area has been carried! 
out at the landlord's expense. Section 5 says that when the fair rent of a building 
has been fixed, an increase in rent cannot be permitted. Sub-clause (b) of clause 6 
of the Madras House Rent Control Order when compared with clause (b) of 
section 6 of the Act leaves one with the impression that there was no material change. 
In these circumstances, I am unable to find any distinction between the present 
case and that decided in Moses Pillai v. Govindan!. The order of the lower Court 


is therefore not sustainable and is set aside. The civil revision petition is allowed 
with costs throughout. ^ s 


ve 


. 


R.M. ———— } Revision allowed. 
PA IN. THE- HIGH COURT OF JUDICATURE AT MADRAS.. 
| PRESENT — MR. Justice PANGHAPAKESA AYYAR. 
Kunda Papanna and others _ .. Accused.* 


. Madras Prohibition Act (X of. 1937)—Offences under— Practice cad procedure — Section 562 (1), Criminal 
Procedure Code (V of 1898), if could be applied —First offenders —Spcculative presumption—Propriety. f 
` Small or lenient sentences in cases of doubt are highly objectionable, because they might allow 
illegal or unsustainable sentences ` to stand by making the party fear that if he appeals he might 
get a mòre severe sentence. Every Court must award thè sentence suited to the offence and the 
offender and not make the sentence smaller because of any doubt regarding the commission of the 
offence itself. : - T s s ; 
.. ,Except.under exceptional circumstances to apply section 592 (1), Criminal Procedure Code, to 
all first offences of drunkenness is neither the intention of the law, nor will it be consistent with 
common sense. In all such cases the’ antecedents of the offenders and the circumstances of the 
offence must be considered individually. MAE f . 

""Itis no part of a Court's function to speculate on úndewcted offences. To presume on no evi- 
dencé, that a man committing an offence must have committed several offences before, ` which. 
went undetected is not proper. - "E WE: ; $ "m " 

It is not proper to say that the spread of drink to classes noi addicted to it before is to be treated, 


more indulgently than the continuance of drink among the classes addicted to it before. Nor should 
offenders be left off on-thé ground of their backwardness... ' 


“Case referred for the orders of the High Court under section 438 of the Criminal 
Procedure, Code.by .the District Magistrate (Judicial), Nandyal, in his letter dated! 
Dis. No. nil dated 11th October, 1952. M i a 
, The Public Prosecutor (V. T. Rangaswami-Aiyangar) on behalf of the-State. + 
2 QS UE o . 1. (1948) 1-M.L.J. gr. 
~- * Orl, Rey. Case Nos. 1078 to. 1090.0f 1959... . 

(Case Referred Nos. 54 to 66 of 1 952)... 


agal |o =v 44th Nevember, 1952. 
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;, The Court. made the following . und sag 


` OnpER.— These are thirteen cases referred by þe Listrict Magistrite (Judicial);. 
Navidgal. for setting aside the orders of the Stationary Sub-Magistrate, Jammala-- 
madugu, in C. C. Nos. 120 to 132 of 1952, releesing 13 persons convicted under 
section 4-A of Act X of 1937, the Prohibition Act. under section 562 (1), Criminal 
Procedure Code, on their entering into bonds for Rs. 200 each to appear and receive: 
sentence whenever called upon to do so, and for indicting substantial punish- 
mênts on them. "The learned Stationary Sub- -Megistrate considered that, as these 
accused persons belonged to primitive backwarl tribes, like Dommara, Salai, 
Thogata, etc., and as these were their first offences they should be released under 
section 562 (1), Criminal Procedure Code, instead of awarding substantive sentences. 
of imprisonment or fine. “He also relied on the fact that two doctors differed 
regarding the question of these accused personi being ally intoxicated by taking 
any. illicit liquor. 


The learned District Magistrate rightly attacks these orders on three grounds, 
Firstly, he says that any difference between: doctors’ opinions regarding the factum 
of the offence would only be a matter for acqu.tting the accused, if the Court 
entertained any reasonable doubt regarding their zuilt, and would not be a reason 
for applying section 562 (1), Criminal Procedure Code. I agree. Indeed, small 
or lenient sentences in cases of doubt are bighly:cbjectonable, because they might 
allow illegal or unsustainable sentences to stand by making the party fear that if 
he appeals he.might get a more severe sentence. Every Court must award the 
sentence suited to the offence and the offender, ard no: make the sentence smaller 
because of any doubt regarding the commission of the cffence itself. Of course, the 
case is different where there is a doubt whether a graver offence or a smaller offence 
has been committed. 


The second reason given by the learned District Magistrate is that section 562 (1), 
Criminal Procedure Code, Should not be applied -o cases like these. I agree that 
this section should not be applied to cases like these normally. To apply sec- 
tion: 562 (1); Criminal Procedure Code, to all first offences of drunkenness is neither 
the intention of the law, nor will it be consistent wth sense or common sense. Nor 
can all first offenders claim action under section 562. Thus, a man committing 
murder for the first time cannot invoke the aid of section 362 (1), Criminal Procedure 
‘Code, nor can, normally offences under Prohibition Act be properly dealt with under: 

„section 562 (1), Criminal Procedure Code. There will, of course, be exceptional 
"cases, as, for instance, when a father, .or a mother makes a son or daughter, just 
past 14 or even 18, drunk. .But in all such cases, the antecedents of the offenders. 
and the circumstances of the offence must be ccnsidered individually, and not im 
a kind of omnibus fashion, as here. 


'The third reason given by the District Magistrate is that backward classes. 
should not.be treated on a more lenient footing then forward classes regarding such 
offences. I agree. The Prohibition Act is largely intended to help the backward! 
"classes to save themselves from the drink evil, and to let off members of the back-. 
ward classes committing such offences on the grourd of backwardness, giving them, 
the same preference as under the Constitution for appointments, etc., will not be- 
proper. 

But I. cannot agree with the learned District Magistrate regarding two other- 
reasons relied on by him. The first was that these accused persons could not be 
deemed to be first offenders, as they must have conrmitted, or must be presumed to- 
have committed, several offences like these whica went.untedetected ! It is no- 
part of a "Court's function to speculate regardinz such undetected offences and. 
cause an undeserved slur on the accused and the pclice cr other detecting authority. 
Courts in our Indian Union are only to act on froved facts and ought not to say: 
anything not warranted by evidence admissible under the Indian Evidence Act. 
To presume, on no evidence, that a man commiting an offence must have com- 
mitted several. offences before which went. undetested :s not allowable under our- 
law. So, I consider that all these accused are realty firs: offender. 
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The next reason relied on by the learned District Magistrate i is that the offenders 
belóng.to that class.of society in which drink was common in pre-prohibition days 
and so, deserve a far more deterrent. punishment than -if, they, had belonged.-to 
non-drinking class.in pre-prohibition days. - It: is prima facie ridiculous: to, say.'that 
the spread of drink to.classes.not addicted to it before is to: be „treated more 
a y than, the-continuance of drink among the classes addicted to; it before.. 


"CA ftei] perusing the records, and hearing’ the learned Public “Prosecutor, “dis 
iiia not Want notices to issue to the accused i in the peculiar circunistances, I have 
no ‘doubt whatever that the conviction of everyone of the accused was fully supported. 
by the evidence on record and üeéd not. be interfered. with. But, I am of opinion 
that, in the peculiar circumstances, where only ‘small fines ‘would Have been imposed 
by: me had I tried‘ these cases.iü the first instance, it will be against all justice, 
equity and good conscience to issue notices to these ‘accused-petitioners, a after a 
delay of several months, to appear in this Court, causing to them enormous waste of 
time, energy 'and money in coming from: distarit Kurnool to: this place to answer 
motices for .enhancement `of: Punime VE NG gp € TUER - 


D 
i 
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The learned Public ‘Prosécutor agrees : d nag EE i 


In; the end, therefore, I. see.no reason.. to. interfere, wiih ibe dee passed 
"under section 562. (1), Criminal Procedure .Csde, even though they .were 
mot strictly warranted. ‘The references are guber: accordingly: - i ; 


_ RM. ae ——— |. ‘References answéred. l 
IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
^ PRESENT — MR. ‘Justice Mack. ' ne 
an Pillai alias. RUN. Ut e Appellant* 
v. DIU ANG Ag 
Karuppiah Nadar: and others. PONE i A spanim 


(t Oaths Act (X of 1873), ‘Section 8—Scofe— One of the lain dudas of the conduct of the litigation but 
having no power of attorney from-remaining plaintiffs—Challenge by to defendant to take oath “on head of his 
eldest son ”—Improper—Acceptarice by. defendant-— The other plaintiffs appearing and nM = challenge— 
ae. to—Advocate Jor plaintif signing, challenge petitur Effect, 


pu 


-- en. 


as regards all the n. TP bin 


Held :—The other plaintiffs were entitled. to resile. demde iiem and the | suit cannot be 

dismissed,so far as thcir rights were concerned. The plaintiff making the challenge though in charge 

- of the litigation had no power of attorney. from the other plaintiffs so as to bind them by his challenge. 

Nor had their ONERE authority to sign a ux RS not contemplated by section 8 of the Oaths 
Aet 5 DN. 2 2. 


The position MN -have been NUN different if the other plaintii had not appeared or on the 
scene and. resiled even befpre the, oath was administered. 


: Appeal against the Order of the Court of the Sabordinate Judge T: Ramanatha- 
puram at Mathurai dated the 21st day of March, r949, and made in A. S. No. 126 
of 1948 (O. S.. No. 230 of 1946). on is file .of' the Court of the Distart Munsiff, 
Srivilliputtur. . “i 


-S V. Fidilalao foe Appellant. MEE eu 
C. K. Viswanatha, “Aiyar. and Messrs. ‘Sundararajan and | Sivaswami for Respon- 
dents, l 
^ ‘The Judgment of! Ithe Gont "was delivered. by 


' Mack, J. :—This is'an- appeal which arises our of thé Oaths Act. . ‘A suit 
"was filed. "by four undivided Hindu brothers, one of whom was a minor against 


pay 


t 
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the first defendant and some ‘tenants for a declaretion of their title to certain im- 
moveable property and: for recovery. of. possessior. At the trial-of the suit, the: 
second plaintiff, the younger'brother of ‘the first plaintiff, was in Court, conducting 
the litigation: and instructing: their learned: Advoczte. The second plaintiff issued 
a challenge to the first defendant, which was'accepted to take an oath on. the head. 
of bis eldest son. "The other plaintiffs were not present in Court. The challenge: 
was made on: 12th December, 1947, and the. suit adjourned for the taking of this 
vefy unusual oath to 16th December, 1947. On tEat day, the other adult plaintiffs: 
appeared and protested against the challenge made by the second plaintiff from 
which they resiled. Despite their resiling, this cath was administered in Court 
on 16th December, 1947, and the suit dismissed with costs by the learned District 
Munsiff. . In‘appedl, the learned Subordinate Juigé-held that the oath was not 
binding on the 1st, 3rd and 4th plaintiffs, who were entitled to resile from it and 
set aside the dismissal of the suit only as against them and remanded it for fresh 
disposal. The learned Advocates agree that that suit has now been decreed after 
contest and that an appeal against that decision is now pending. The position 
created by the learned Subordinate. Judge's judgment is.no doubt anamolous in 
that one of the plaintiffs has been non-suited, the oath being held to be binding 
on him only and that the suit has been retried cnly zs regards the rst, grd and 
4th plaintiffs. Tn this particular'suit, the anomóly does not result in any practical 
inconvenience or impossibility, seeing that in the event of the ist; 3rd and 4th. 
plaintiffs ultimatély succeeding, they will get a decrée for 3/4th share of the suit. 
property and that the oath being pinding on. we second - plaintiff, he babon 
deprived of.his share. 


No decision has been placed. before me, which: covers the somewhat extraordi-' 
nary. facts in the. present case. "The learned Judge referred to two Allahabad. 
decisions Tulshiram v. Daya Ram}, and Ram Narain Singa v. Babu Singh?, in which! 
two learned Benches deprecated ' anm extraordinary cath of this kind as being’ 
improper. For a person to be challenged or to make an offer to take an oath 
on the head of his son is, as it appears to me, to give ev-dence on oath not contem- 
plated by section 8 of the Oaths Act, which specifically requires that the oath 
should be one not purporting to affect. any third person." In Tulshi Ram v.-Daya 
Ram}, the oath was not in fact taken as the plaindff-did.not produce his son into’ 
Court. In that’ case, the Court proceeded to judzmert under Order 17, rule. B> 
‘Civil: Procedure Code, on the available material. In appeal a trial on the merits 
after allowing the parties opportunity to produce all zvidence was ordered. In 
“Ram Narain Singh v. Babu Singh”, the oath agreec on was one by the defendant 
holding the arm of his son. ' In that case, the oath was panniers that very. 
day. The learned Bench made this observation :— : 

“We have-no hesitation in saying that the oath propose. should never have been administered: 
It was an oath understood and purporting to'affect a third person znd such an oath under Act x of 
1873, is not an oath which could under any circumstances be lawfully. administered. . : 
‘Since however it was in fact administered, it was however ` considered conclusive 
‘proof of the matters stated. 


My attention has been drawn to a number. of dacisions, which are not in 
point. In Valli Ammal v. Arunachala Mooppanar?, it was held, that once a challenge 
to take an oath was accepted, the challenger shculd act ‘be permitted to resile 
after his offer has been accepted by the other par-y unless good ground is shown, 
by the challenger to satisfy the Court. This decision is relied on for the position: 
that the other plaintiffs in this case were legally précluded from resiling from the 
‘oath petition filed by the second plaintiff. This was ‘signed by the second plaintiff 
.and by the advocate. The second plaintiff was not conducting the suit under any 
power of attorney. He issaid to have merely been ir charge of the litigation: So far 
as he is concerned, I have no hesitation in holding -hat he had no right to bind the 
other plaintiffs: by oath contrary to' the provisions of section 8 of the Oaths Act. 


^N 
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The position may have been perhaps different if the.other plaintiffs have:not appeared! 

.on ‘the .scene and resiled, even before the ‘oath was administered., So-far as. the: 
advocate is. concerned, I. entirely fail tocsee how-he of all persons ‘could ‘bind-the- 
absent ‘plaintiffs by: signing the oath ‘petition, which was not contemplated: by: 
section 8 of the Oaths Act and was in fact contrary to law. On the facts of this. 
peculiar case, I have no hesitation in dismissing this appeal with costs, , upholding: 
the view of the learned Subordinate Judge that plaintiffs 1, 3 and 4..were-in the: 
circumstances entitled to resile from the oath petition filed on their a by Oe 
second plaintiff and their dom Adyocate. Leave refused. . 


TES oo E n alse Appeal: done: 
= z IN THE ‘HIGH COURT -OF JUDICATURE AT MADRAS. 
su ‘PRESENT — MR. Justice Sussa Rao. 


Madepall Sanyasappanna. and others . + 2 Appellanis* 
Oi U ] g us 
Siripurapu Appalaswami and oap e : zx o da 
_ Madras Agriculturists Relief Act (IV of 1938), section g-A (7)—Scope of. 


.. Toget ap exemption under section g-A (7) of the Madras Agriculturists Relief Act, a person should! 
have acquired a title to the equity of redemption.by a transfer inter vivos from another person who: 
in his turn acquired a right to the same by one of the modes mentioned, namely, succession, survivor- 
ship, court-sale, etc. The transaction to be hit by the section should have béen a transfer inter vivos. 
from'the original mortgagor bétween the two dates mentioned. The clause would not apply if thé 
transfer effected between the dates is from a ‘transferee from the original mortgagor „prior.tọ goth. 
September, 1937- 

„ Appeal against the order of the District Court, Aisagapatam, dated 21st t August; 


i650, in A. S. No. 310 of | 1949, preferred against the decree of the Come of the: 
Dice Munsiff, Vizianagaram, in O. P. No. 33 of 1948. 


apos Venkatesam and E. L. Bhagiratha Rao for Appellant. E. AL Wee 
QC y. Dikshitulu for Respondents. T 5) dua ae i : 
» The. Court. ‘delivered. the following. i f WA P a 


/« Jupomenr, — Ihe only: quéstion in this civil . sa dao KN appeal 
is whether the usufructuary mortgage déed, dated 16th April, 1908, has been com- 
pletely discharged under. the provisions of 'section g-A of the Madras: Agriculturists 
Relief Act. One: Audinárayana executed a usufructuary mortgage deed, Ex: D-1,. 
dated 16th April;:1908, in favour.of Suryanarayana, Appalanarasimhulu, Narasiah. 
and. Chiranjeevulu. The sons of the mortgagor sold the equity: of redemption to 
one- Appalgnarasimhulu and Venkata:Narasimhulu under Ex: 'P-3, dated 24th 
February, 1920. The heirs of Venkata Narasimhulu sold their interest in..the 
mortgage, to: Appalaswami under Ex. P-2,: dated 28th October, 1945.'. Venkata- 
ramanayya is. the heir of. Appalanarasimhulu.: Appalaswami and Venkataramá-- 
nayya have therefore become the owners of the:equity of redemption. - Appalaswamr 
filed O. P. No. 33 of 1948 on the file of the District Munsiff, Vizianagaram, under- 
section 19-A.of the*Madras Act IV of 1938, to declare the sum due under the 
mortgage. deed, dated 16th April, 1908. ‘Fo that application Venkataramanayya, 
the owner of the half share in the equity of redemption was made the fifth respondent. 
The original’ mortgagees haying died, their legal representatives were impleaded' 
ag respondents. to 4. "The learned District Munsiff, and in appeal, the learned 
District' Judge, Vizagapatam, ' held that ` the morgage , debt was, , completely: 
discharged. under section 9-A of the Act.. "The respondents, ie, the legal. 
fepe aves of the original inortgagees, prefér the ábove appéal. , . 


“ Learned counsel for the appellants contended that as the petitioner. purchased ` 
the interest of Venkata Narasimhulu on 28th October, 1945, so far as he was: 
concerned, the debt is not. discharged under the provisions. of section FA. The 
-relevant provisions: of section GA ud now be-read-- T 
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, “Section g-A (g).: Where a usufructuary mortgagee has deen in possession of the property mort- 

:gaged to him for an aggregate period of thirty years or more, ther, not withstanding anything coh- 

tained in sections 8 and 9 or the fact that the time; if any, fixec in the mortgage déed for redeeming the 

imórtgage has not arrived, the mortgage debt shall-be | deemed ^to kave been wholly discharged, with 

-effect.from the.expiry of such period, or. where such period. expired befoye the commencement of the 

Madras gic eM Relief (Amendment) Act, 1948, with effect. from the conimencement of that 
C bd t . ' 

Sectiori-9-À (7).—Nothing contained in this section except sab-section (1) shall apply to any 
asufructuary mortgage— Le et ^ i Min 
m (ii) in respect of property situated in any other area in the czses mentioned below : 

(a) Where during the period after the goth September, 1c37 and before the goth January, 
1948, the equity of redemption in the property subject to the usufructuary mortgage has devolved 
either wholly or in part on a person by or through a transfer-inter vivos either from the original mort- 
gagor or from a person deriving -title from or through such mortgagor otherwise than by a transfer 
anter vivos, then, to the whole or such part, as the case may be." — 

If a°transaction conveying the equity of redempton is effected, between the goth 
September, 1937, and goth January, 1948, in the mznner prescribed in section 
9-A (7) (ii) (a), the mortgage is taken out of the cperation of section g-A, te., such 
a mortgage will not be deemed to be discharged urder the section. But the section 

. has not been artistically drafted and has lent ample scope for conflicting arguments. 
‘The discussion in the Legislative Assembly at the ime of enacting of the aforesaid 
clause does not afford any clue and it is also not p2rmissible to search for any light 
in that quarter. I would therefore construe the prov-sions of the section. strictly 
in accordance with the plain meaning of the words used therein. Omitting that 
part of the-clause which is irrelevant for the present purpose, it reads : 

“the equity of redemption . . . . . “has devolved eiraer wholly or in part on a person 
by or through a transfer inter vivos from a person deriving title from or through such mortgagor other- 
wise than by a transfer inter vivos." i , f 
Devolution of a property otherwise than by a trarsfer mer vivos may include court 
sales, succession, survivorship, etc. To get an exemption therefore,-a person 
should: have acquired a title to the equity of redemption by a transfer inter vivos 
from another person who in his turn acquired a sighi to the same by one of the 
modes mentioned above, namely, succession, strvivcrship, court-sale, etc. To 
illustrate, A is the owner of the equity of redemption. A dies and B sücceeds to 
‘him. B sells the equity of redemption to C between 30th September, 1937, and 
30th January, 1948. GC comes directly under tħis. exception and therefore his 
usufructuary mortgage debt will not be deemed zo have. béen. discharged -wholly 
or in-part under the provisions of section g-A cf the Act. To take a. different 
illustration, if B sells the equity. of redemption to D before goth September, 1937; 
and, D: sells it-to C between the aforesaid two dates, can it be said that the equity 
of redemption has devolved on, C through a transfer inier vivos during the aforesaid 
period-from B, the-heir ofA? In the second illustration, the equity of redemption 
has not devolved during the prescribed period »n a person through a transfer 
‘inter: vivos from a person who acquired the property ocherwise than by a’ transfer 
inter vivos. The first transfer from the heir, i.e., the-sale of B to D, may come within 
the terms of the clause; but that took place prior to 35th September, 1937. The 
‘second sale which. took place between the aforesarl two dates would: only be by a 
transfer inter vivos from a person who himself got x by transfer inter vivos. That is 
what happened in this case.. From-the aforesaid ‘act it will be seen that the first 
‘petitioner purchased the equity of redemption from -he heirs of Venkata Narasimhulu 
and that Venkata.Narasimhulu purchased the same from the sons of the, original 
mortgagor in the year 1920. The petitioner therefore purchased the equity .of 
redemption from the heirs of a person who in his -urn purchased from the heirs of 
the original mortgagor in 1920. The purchase: of the petitioner therefore between 
the aforesaid two dates was not from a. person deriving itle through the mortgagor 
otherwise than by transfer inter vivos. He purchased it not from the mortgagor’s 
heirs but from the heirs of the purchaser from the mortgagor’s heirs, The trans- 
action therefore does. not strictly fall within the terms of the clause. It was said 
there is no apparent principle for making a distinction between a purchase from a 
heir of a mortgagor and a purchase from a purchaser from the heir of a mortgagor. 
‘The same anomaly may also be pointed out in the «ase of a.devobution of the equity 
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`of redemption on a person’ by or through a mortgagor, dealt with in‘the first ‘part 
`of the'clausé, ` There too thé transaction to be hit by the section’ should have. beer 
a transfer infe? vivos from the; original mortgagor between the aforesaid two dates. 
‘The clause would .not.apply if the transfer effected. between the aforesaid..dates 
-is:from a transferee from the original mortgagor prior to goth September,’ 1937: 
If it be permissible to read the mind of the, Legislature, it may be suggested that the 
:clause. is intended to affect transfers inter vivos of an equity of redemption from the 
original mortgagor or his heirs etc., directly between the aforesaid two dates., The 
section was presumably enacted to hit at speculators who might. have purchased 
‘the property after goth September, 1937, hoping to get relief under the Madras 
-Agriculturists Relief Act: Ifa mortgagor or-his heir or a person who acquired 
“the. property from the mortgagor otherwise thari‘by a transfer inter vivos, transferred 
the interest in the equity of redemption to another before the goth September, 2937; 
the legislature presumed that a purchase during the aforesaid period from’ the 
first purchaser would bé bona fide. ` But as I have already said, this is only a surmise 
‘and it'is not riecessary to make: one if the terms of the'clause are otherwise. clear; 
as-I have held then to be. " I'therefore hold that Ex. P-2 dated 28th October, 1945; . 

is a transfer not covered by:the provisions of section 9-A. (7) (ii) (a). ‘The learned 
District Judge was therefore right in applying the provisions of section g-A (3) 
ofthe Act. In the result, the appeal fails‘and is dismissed with costs. x 
E.M. a’ X5 OS TAL i Appeal dismissed. 

IN: THE HIGH COURT OF JUDICATURE AT MADRAS. -~ 

| „PRESENT :—MR. JUSTICE GovINDA MEnon. "n . n 
S, Rangaraju Naida |. .. E e^ Petitioner*® —.. 
© De < | 

D. S, Kamesan "E ; Respondent. . 
. Civil Procedure Code (V of 1908)—Section 115—Insufficiently stamped. document coming into Court under 
process of law—Impounding and sending it to the Collector for the proper stamp duty being levied— If case decided 
—Revisson—1f lies—Stamp Act (H of 1899), section 98 (2). , i : $ ; 


-— 


B 


A mere handing of a document, even if it is as a result af a summons from Court, cannot be said 
to be production. There must be volition on the part of the person bringing it into Court to use it 
for some purpose. The mechanical act of carrying the document as a result of an order of Court and 
handing it over to the officer of Court would not be production. But such act would come within 
the meaning of the term ‘comes before the Court in the performance of its judicial functions' as laid 
down in King Emperor v. Bala Kuppayan, (1901) I.L.R. 25 Mad. 525. 


Where a document under the compelling process of the Court came into the custody of the Court 
and the Court found the document insufficiently stamped and,therefore impounded the same and under 
section 38 (2) of the Stamp Act, sent it to the Collector without giving A definite finding as to what 


should be the stamp duty to be collected . 4 í 

” ` Hed: That in so far as the document here could not be said to have not come into Court in the 
performance of its functions, though. the petitioner did not produce it, the decision of the Court having 
not been made as.to which of the contending parties was liable the action of the Court was a decision 
and so a'revision lay. e Hoc i i um E 
' ` The-preliminary objection that section 115, Civil Prócedüre Code, was not applicable was not 
sustainable in view of de®ided cases in Uttar Chand v. Perma Nand, ALR. 1942 Lah, 265 and In re 
Narayanadas Nathuram, I.L.R,-(1943) Nag. 520: A.LR. 1943 Nag..97. a NEL 


' * Inthe instant case as there was no decision as‘ to the liability of any of the parties to pay the 
penalty it is open to the Collector or the Revenue Board to :decide the same and the revision petition 
must be dismissed. i : 


Petition under section, 115 of Act V of 1908, praying that the High Gourt 
will be pleased to revise the order ofthe Court.ofthe Subordinate Judge, Salem; 
"dated 28th April, 1950; in.D. No. 684 of 1950; in O. S. No. 8 of 1947. E 

- I: R. ‘Srinivasan for Petitioner. Ux i 


" 





A. S. Srinivasan for the Government Pleader (P. Satyanarayana Raju) and B: Vo: 
Subramaniam for Respondent. . , - ee Eu EC X EOM 
$n * (R.P. No. 525*5f 1951... ... DT beue wa. gos 7. 1th. November, 19521 : 
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$ $ EU P cR c ^A 
s JupeMENT.—Mr: N. S. Srinivasan appearing for the learned .Government 
Pleader.raises: a preliminary: objéction that section 115, Civil Prócedure.Gode, will 
not apply tothe present case. What happened :was that when a document: came 
into the possession of ‘the Court below a-question was raised as to.whether it was 
properly‘stamped.” On: that. arguments were, hearc by the Subordinate Judge who: 
finding that the document had not been properly stamped impounded the same 
and sent it to the District Collector under section 58. (23 of the Indian Stamp. Act. 
In doing so, the learned Judge did nót give any 'definite finding as to the quantum. 
of the stamp to be collected and left the:decision.on this matter to.the Collector 
and if the Collector cannot decide that question, the Subordinate Judge suggested; 
that the. matter might be-referred to the Chief Controlling Revenue Authority; 
namely, the Revenue Board, for.referring the matter to the High Court under 
section 57 of the Act. What is contended very strecuous;y by Mr. Srinivasan is that 
the action of the Subordinate Judge in impounding the document and forwarding 
the same to the Collector with an accompanying letter does not amount to a decision, 
of a case as contemplated under section 115, Civ Procedure Code. .. Prima facie; 
this argument seems to be correct but on: examiniag the matter and probing. into. 
the legal aspects.of the forwarding of:the document one has to say that the Subordi- 
nate Judge, .when- he. came to the conclusion thet the document in. question has 
not been. properly stamped has decided the case and that decision, so far as the 
Subordinate Judge is concerned, is final. It is nct open to the party when once 
the Subordinate Judge reached that conclusion.to get back the document or to 
proceed with the case as if.the document has been validly tendered for purposes 
of letting in evidence. The finality that attaches to the view taken by the Subordi- 
nate Judge makes it a case decided by him. Therefore, it seems to me that apart 
from any authority, on first principles it can be said tha- the action of the Subqrdi- 
nate Jugde is a’ case decided, within' the meaning bf section 115, Civil Procedure. 
Code, but the matter does not rest here. i EO 


- n The Court delivered the following y 


: Mr. T.-R. Srinivasan for the petitioner has brcught to my notice two decisions,. 
one of the Lahore High Court and the other o? the: Nagpur High Court. In 
„Uttam Chand v. Parmanand! Din Mohammad, J., nad to deal. with a similar case. 
"There also a document which was produced before the Subordinaté Judge was. 
found to be insufficiently. stamped and the, Court determined the stamp duty- 
payable before impounding and forwarded: the dccument to the Collector. ` ‘This 
action of the Court was sought to be revised in revision and on the objection taken 
that it.was not a case decided within the meaning of the provisions of section 115, 
Civil Procedure Code, the learned Judge held tha: :.- Ms AN, 
“Tt is a case decided-within the meaning cf.séction 11% Civil Procedure Code, inasmuch as it: 
was disputed, between the parties qua this aspect of the casé kas, so far as the parties ‘are concerned, 
been finally set at rest and no stage will ever arise later at wh ch this order of the Subordinate, Judge- 
would be liable to be attacked." —— - D uu i | . ; 
The learned Judge, therefore, held that it was a zase decided within the meaning: 
of: section 115, Civil Procedure Code. This decision has been followed later -by- 
the Nagpur High Court in In re Narayanadas Na@huram?, where. Vivian Bose, J.; 
following the decision in. Uttam Chand v. Permanand!, and other cases came to the- 
conclusion that the order of the lower Court impounding the document is revisable. 
In view.of the decisions cited above I have no hesitation in coming to the same: 
conclusion. In the absence of any decision in Madras to show that the action of 
the Subordinate Judge is not a case decided witkin the meaning of section 115, 
Civil Procedure Code, I have to conclude that th» Subordinate Judge has finally . 
decided the matter so far as he was concerned. Tke preliminary objection is. 
therefore overruled. PEE: A pue d i4 5a d 
Now that the preliminary objection has béen overruled the merits of the case: 


have to be goneinto.' The petitioner in the revision peti-ion is the defendant in O.S.. 
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-No. 8 of 1947, on the file of the Sub-Court, Salem. The'suit was to recover a-sum of 
nearly Rs. 2,00,000 with interest and the allegations are that the plaintiff respondent 
-conveyed to the defendant petitioner ‘half the right in a patent for. manufacturing 
„a particular kind of wood preservative, by means of an indenture dated gth April, 
1945.. This. indenture was stamped in Mysore and. according to.the.Stamp law 
.in force there the value of the stamp paper used was Rs. 4,687-8-0, whereas at 
that time if a similar document were to be executed in what was then British India 
but now. the Indian Union, the stamp duty would be more than Rs. 7,400 
“and odd.: According. to section 18 of the Indien Stamp Act such instruments 
may be stamped with proper stamp duty under the statute within three months ` 
after it has been first received in India. But no such thing was done. Along 
"with the plaint, a. duplicate of the document in question was produced ; but'in 
the written, statement the present petitioner raised an objection in paragraph r5, 
that the deed of assignment is inadmissible and unenforceable in the Indian Court 
~as it is not validly stamped according to the law prevailing in India. The plaintiff 
respondent therefore summoned the defendant for the production of the original 
-which was in his possession. In obedience to this summons issued by the Court; 
the defendant brought the indenture into Court and kept it in Court custody on 
-24th June, 1949. It has to be remembered in this connection that the defendant 
-does not want to enforce the document, whereas the plaintiff's title and justification 
for the claim is dependent upon the validity of the-document in question. There- 
fore»a compelling process from.the Court resulted in the document coming into its 
. custody. . Thereafter, the Subordinate Judge, as stated already, impounded the 
“document and.under section 38 (2) of the Stamp Ac sent the same to the District 
‘Collector without giving a definite finding as to what should be the stamp duty 
to be collected on this instrument. i 


“Mr. T. R. Srinivasan for the petitioner contends that the order impounding 
the document is illegal and ultra vires because the same was not “ produced ” nor 
-has it come into the possession of the Court in performance of its judicial functions 
. and such being the case the provisions of section 33 (7) of the Stamp Act cannot be 
.attracted. Section 33 (1) reads :— oe oo at 
“ Every person having by law or consent of parties authority to receive evidence and every person 
in charge of a public office, except'an officer of police, before whom any instrument, chargzable in 
: his opinion, with duty,'is produced or comes in the performance of his functions, shall, if it appears 
to him that such instrument is not duly stamped, impound the same.” 
The important portion of this section “is produced or comes in the per- 
"formance of his functions”. According to the learned counsel production is a . 
` voluntary act and not the result of any compulsion from a Court of law. © In ordér 
“that the document should be deemed-to.have -been produced: in: Court, it must be 
` brought into the custosy of the Court by a person of his own accord and.as a result 
of his volition in order that he might use itfer his purpose or to secure some ad- 
vantage by a legal process. Where, as a result of summons issued by Covrt, or' 
seizure.under.a distraint or attachment warrant, a document comes into the posses- 
‘sion of the Court it cannot be held that the instrument in question.has been pro- ` 
‘duced ; so argues the learned counsel. For finding out the correctness of. this 
. argument, we should have a bird’s eye view of the relevant provisions of the statute 
“in question.’ Section 3 defines what. instruments are chargeable with duty and. 
there is no. doubt that the present document is chargeable with duty in accordance 
"with the provisions of that section. Section 17 lays down that all instruments 
-chargeable with duty and executed by any person in India except Part B States 
: shall be stamped before or at the time of execution. As already stated, section 18 
‘lays down that if a document is executed in the territory which has now become 
a Part B State, when it is first received in India it must be stamped within three 
"months. With regard to the liability of.the person who has to pay the stamp duty, 
“we have the provisions of section 29: (c) which.say that in the case of a conveyance; 
“the stamp duty shall be borne by the grantee and here the stamp duty, if the docu- 
:ment had been executed in what was then British -India, should have been: paid 
»by the: defendant petitioner, Sections 33 and 38 deal with; impounding. - When 
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we come to section 44; we find that in certain cases z person paying duty'or penalty 
may recover the same from the ‘opposite party:and section’44 (3) says that such 
amount may be included in ihe' costs. Finally there is section 48 which is to the 
effect that all duties and penalties under the -Act can be collected as if they 
are land revenue. How the penalty ought to be charged is laid down in section 35 
where it'is provided that it'is open to the court to levy a penalty to the extent of 
teri'times the düty.. So far as the Collector is concerned there is no such obligation, . 


. 4v "T 
In view of the above provisions of the Stamp, Act, the action of the court in 
impoynding.the documents and forwarding it to the Collector for finding out the 
stamp duty, and ascertaining as to who is to pay tke same would. be correct if the 
document is produced ,in court or comes into court in the performance of the court’ s 
JSunctigns. Mr. B. V. Subramaniam for the respondent irvites my attention to the 
distinction between section 33 and section 35 of the Act. Whereas section 33 con- 
templates the production or coming into possession. of the court of the document, 
section. 35 comes into operation only when it is tenderec in evidence. Section 33 
is an all-embracing one whereas section 35 is limi.ed to special instances. What 
he argues is that the moment the petitioner, even f it be as a result of a process. 
of court, brings the document and lets it.into the possession of court, it should be 
deemed as if he has produced it. In any event, tts document has come into the 
possession of the court, in the discharge of its judicizl functions. In neither event, 
according to the learned counsel for the respondent the provisions of section 33 have’ 
been attracted and it cannot be said that the order cf the lower court is illegal. 


Though there is paucity of recent cases of this court on this aspect of the case, 
there are few cases of other courts which have beea brcught to my notice. The 
only Madras case so far as my attention has been drawn is that contained in King-. 
Emperor v. Balu Kuppayyan!, where the word “ comes.” in section 33 is held to have 
sufficiently wide connotation as to, include the production ofdocuments under a search 
warrant. The facts of that case.are as follows: There have been complaints, 
made to judicial authorities that offences under sections 64 (c) and 68 (c) of the 
Indian Stamp Act of 1899 were. being committed and therefore the Magistrate 
issued a search warrant and when that was executed certzin documents were seized. 
and ‘impounded under section 33 (2) of the Act. Before the High Court it was, 
contended that when. a document came into the austoCy of the Magistrate as a 
result of the execution of a search warrant, it.did net come, before the Magistrate 
in the performance of his functions within the meaning of section 33 (1). The 
contention was repelled by the learned Judges, Benscn and Bashyam Aiyangar, JJ., 
‘with the remark : 5 i 

“The word * comes’ is sufficiently wide to include the production of documents under a search 
warrant issued by the Magistrate." f i 
I have not been shown any authority which dissents from this observation and 
I am therefore bound by it. It cannot be said that the document did not come 
into the possession of the court. It was brought and handed over to an officer 
of court by the defendant as a result of a summons issued to him to produce the 
document. “ Comes into possession ” isa widely known “egal ferm and its import 
is sufficiently wide as to include cases where documents are handed over. All- 
that is required is that the custody of the document must rest with the court.” How 
it came-into the custody is not'a crucial factor. Therefore it is difficult to say in 
the present case that there is no operation of the phase * comes into possession ”. 
Order 11, rule 14, Civil Procedure Code, empowers the court at any time during 
the pendency of the suit to order the production by any party of such documents 
in his possession or power relating to any matter in questicn in such a suit and it is: 
in pursuance of the provisions of this rule that the summons has been issued to the’ 
defendant to bring the document into court. : 


The next case cited before me is reported in Ssshisó Mohan Saha v. Kumud- 
kumar Biswas*.--When a suit was-filed before-a District Munsif-for the recovery- 
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of a sum of money due on what is known as hat-chita, the plaintiff produced in 
court a book containing not only the hat-chita on which the suit was based but also 
a number of hat-chitas bound together as a book. The trial court on examining 
the book found that not only the hat-chita in question but other hat-chitas also 
were not properly stamped. ‘Therefore the entire book was impounded under 
section 33 of the Indian Stamp.Act. The High Court held in revision that the 
District Munsif had no jurisdiction to impound the hat-chitas other than the one 
which formed the.basis of the plaintiff's claim because they were not produced, 
. nor came before him in the performance of his functions ; and in doing so, the learned 
judges Sir Asutosh Mookerjee and Cuming, JJ. distinguished the case in eKing- 
Emperor v. Balu Kuppayyan’. According to that decision the mere physical possession 
of the Aai-chitas, which have no relevancy so far as the suit was concerned, would 
not be sufficient to hold that they were produced or came into possession ia the 
discharge of the District Munsif's functions. The observations relevant to the 
present case are at page 416 and I may extract them hereunder : 

“The case for the petitioners is that they did not-produce before the officer any hat-chita other 
than the one upon which their claim. was founded. The Munsif took action at a stage when there 
was no material to enable him to question the correctness of this allegation.’ Consequently the case 
is not covered by the first of the two alternatives mentioned in section 33. Nor can we say that the 
other hat-chitas came before the Munsif in the performancz of his functions. In the performance 
of his functions as a judicial officer the only fat-chita which came before him at that stage was the 
hat-chita whereon the claim was founded. We cannot speculate whether if the trial has proceeded, 
the plaintiffs might not have possibly relied upon the other hat-chitas in support of their case. If 
they had done so, it could well be maintained that those hai-chitas were produced before the Munsif 
or came before him in the performance of his functions. But that stage was never reached. In our 
opinion, on the materials placed before us, it is impossible to say that the Munsif had jurisdiction 
to impound the hat-chitas other than the one which formed the basis of the claim. Reference has been 
made by the Senior Government Pleader to the case of King-Emperor v. Balu Kuppayyan*, which is 
clearly distinguishable. There a search warrant was issued by a Magistrate with a view to the dis- 
covery of a register kept by the accused, containing documents not stamped in accordance with the 
provisions of the Stamp Act. The register was seized in the course of the search and brought in the 
court. It is clear that the register was produced before the Magistrate or-came before him in the 
performance of his functions as a Magistrate.” . 

It is clear from the passage quoted above: that with reference to the hat-chita 
which formed thé subject-matter’ of the particular suit, the-learned Judges were of 
opinion that it came into the possession. of the cour: in the performance of its judicial 
functions, though it is doubtful whether at that stage it might be said that there was 


any production of the other, hat-chitas. - : 


:, As against these two: cases other decisions bearing on the question regarding 
the meaning of the expression “ produced or comes into possession" have been 
relied upon. In Thakardas v. The Crown?, a Full Bench of the Lahore High Court, 
on a reference to it by the Financial Commissioner, held that where a Sub-Registrar 
registered a document as a deed of dissolution and it was later on found by the 
Registrar that it should be stamped and registered as a deed of partition and he 
directed the party to produce the document, and holding that it was not duly 
stamped made a reference to:the Collector who held that the document was a deed 
of partition and called upon the'exécutants to make good the deficiency in stamp 
together with the penalty, that the Registrar was not acting in the performance of 
his functions in requiring the production of the document and therefore the document. 
was neither produced nor camé intó the possession of the Registrar in the perfor- 
mance of his functions. This decision makes it clear that mere custody is not 
sufficient to attract the operation of section'33 (r) of the Indian Stamp Act. 


"That the person presenting the document in court must be the person legally 
liable to pay the deficient stamp duty is decided by another Full Bench of the Lahore 
High Court in Mohamed Hussain v. The Crown?. The person who was liable to be 
charged with stamp duty had died and the document insufficiently stamped was’ 
produced by one of his sons in a civil suit. In that case the learned Judges held 
that the son cannot be made liable to pay the penalty. Though this decision does 
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not explain the meaning of the phrase ** produced in court ar comes into possession ", 
it is useful in this respect, viz., that the duty can be'lezied only from the person liable 
initially to pay the same. We do not think that this decision would carry the case 
any further at all. i45 i T i 


Jai Lal, J., in Ujjal Singh Sundersingk v. Ahmed, Yarkaan!, held that mere pre- 
sentation of a document or its transliteration withcut any attempt to prove it or 
without an attempt to tender it formally in evidence. does not amount to production 
of* the document before the person concerned nor does the document under 
such circumstances come before the person conceried in the performance of his 
functions so as to attract the provisions of section 33 oi the Stamp Act. This decision 
is in favour of the petitioner's contention... But the learned Judge does not refer 
to any authority in support'of his.conclusion. Ob.ervazons of this court in King- 
Emperor v. Balu Kuppayyan? have not been referred. to in this case. The trend 
of decisions in Lahore seems to.be that mere presencation is not enough in order to 
attract the operation of section 33. In Uttar Ghaud v. Perman Nand?, there are 
observations of a. similar nature. Din Mohammad. J., interprets the word “ pro- 
duced " in section 33 as produced in the ordinary course of law and not: produced 
under compulsion. Therefore if the document is produced by a party as. a result 
of a' process issued by the court it cannot be said. that he has produced it unless he 
tenders it in evidence and wants to use it for his benefit. The learned Judge further 
goes on to add'that if compulsory production can be understood as production within 
the meaning of the section, then it will be competent for < court to conduct a search 
in the house of a party and seize all documents insuffciently stamped for the purpose 
of impounding the same. Such being the case it is highly improper for a court to 
compel a party to produce a original document witlr a view to impound because the 
court has been informed that it is insufficiently stamped. The facts of this case 
show that the original document was compelled to be produced into court by the 
Subordinate Judge before it was impounded... Hers there was no compulsion but 
a voluntary presentation. In a more recent case Fajimal & Sons v. H..S. Palia &? 
Sons*, a single Judge of the Lahore High Court was of the opinion that if a party. 
simply presented a document in court it cannot be said that it is production of the 
document as there was no attempt to tender it in =vidence and where one of the 
parties does not issue a. notice to the other party to'admit or deny such a document 
and.the court suo motu and for its own facility calls upon the parties to admit or deny 
the.documents produced by the other party, this act of the court cannot be regarded 
as an implied tender by the party of the document in evidence. In such a case 

' the party. who presents the document cannot: be :zalled upon to pay- the stamp, 
duty and'penalty, on the document if he is not oth=rwise the person by whom the 
stamp duty is payable under the Act. It seems to mé that the result of the three 
Lahore cases referred to above is that mere bringing into court of a document would |. 
not be sufficient.to make it a production. .In order zhat there should be production 
it must be with the object of tendering it in eviderce and: using it for the benefit 


of the party ‘himself. 


An instructive case in point is to be found in In ze JVarayanadas Nathuram®, which 
contains observations helpful for deciding the present. case. "Vivian Bose, J., was 
of the opinion that, the word “‘ produced’? has a technical meaning and means 
either produced in response to a summons or produced voluntarily for some judicial 
purpose such, for instance, as evidence. A document, which falls accidentally or 
incidentally into a Judge’s hand cannot be said to Ee produced. The word “ pro- 
duce ” carries with it, when used in this' connection. a mzntal:element.. : The mere 
physical act of production is not enough when, there-is nc intention to ‘ produce ". 
The learned Judge therefore held that when a pa-ty. who was asked to produce 
one document produces another by.mistake and hards it over to the court and it is 
found that the mistaken document is insufficiently stamped it does not come before” 
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the: Judge .in. the: perfarmance ‘of. his. functions. The principle underlying this 
judgment is thatcif a party asa result. of ‘the summons produces the document; 
it must!be deemed'to be produced within the meaning of the section: The obser: 
vations of the learned Judge cannot be said to be exactly in concurrence with the 
views expressed in the Lahore cases. ee | 


“A consideration of these authorities leads me to the conchingn thata ni mere rehanding 
over of.a document, even if it is asa; result of a. summons from court, cannot be said 
to be production. ;. "There must be a volition on the part of the person bringing it 
to;court to use it for some:purpose.: ‘The mechanical act of carrying the document 
as æ result of an order of Court and handing, it over to an officer of court would not 
be production. But such an act -would: come within. the meaning of the: term 
‘comes before the: cóurt in the performance of its judicial functions ” as laid-down 
in King-Emperor v. Balu Kuppayyanl. . In.the present case it cannot. be said that the 
document has not come before the courtin the performance of i its functions, though 
it may be thatit has not been, produced by the petitioner.: Mr. T. R. Srinivasan 
for.the petitioner contends that. the letter forwarding the document to the Collector 
has decided ;that the production was. by the,petitioner. . I do-not think that: there 
has been, any. decision by the:lower Court as to-whether the document was produced 
by the defendant.. The question as to-who was liable. to pay the penalty has; been - 
left undecided... It.is-open to the. Collector, .or to the Revenue Board,.to decide 
which-party is liable to pay.the penalty; and such being the case, I cannot say that the 
liability: of any ct h. parties has been: finally. determined in: these, proceedings. 
With. these observations the civil revision: petition is Suni pura in mis circum- | 

, Stances wathout d order:as to costs. E e: Po PRI 


K: C. MS UE — " Petition disitissed: 
IN THE! ‘HIGH, COURT OF JUDICATURE AT MADRAS. ‘as 


een MR. P. V. Sane, Chey TSE AND Mr. Josizce VENKATA 
RAMA ‘AYYAR.. ^ tae 
M. Gulamali Abdul Hussain & Co. 
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A. P. M. S. Mohamed Yousuf and Brother.and another .. Respondents. 
Sale. of goods ~C., IF. coniract—Tender of documents representing -goods—Failure of buyer -to aicept— 


Plea that goods were not in accordance with contract — How far admissible in defence to claim for Pics Jor. brong: 
ful refusal £o accept the documents and to honour the drafts. 4. : ae 


`na, In a cif. contract the:purchaser is bound to accept the documents which! represent the goods and 
honour the draft and is not entitled to raise at that stage any question as to whether the goods are in 
accordance with the contract or not. If after ‘taking delivery!df the goods, it is found that they are 
mot-in accordance with the contract, then'of course the purchaser has a right to reject the goods and 

, to pursue his remedies against the seller. The plea that the goods were not in accotdance with 
the contract is not admissible as a defence-to an action.for damages for wrongful refusal to accept 
the documents and to honour the drafts. In refusing to accept the documents and honour the 
hundies the purchaser committed a breach of contract and is-therefore liable to the seller in damages. , 


A claim for damages for loss of goods while they were stocked in wharfage i is. . inadmimible. 
No interest can be. allowed on a claim for damages. =" 


* Appéal from the Decree and ‘Judgment ‘of the Honourable Mr. Tiistice Bell; 
dated. 20th January, 1949 arid: ‘passed i in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in O.S. No. 1 58 of 1945. 

A Narasimha Ayyar for Appellants, ` 

uM. K. Prasad,. C..R. Pattabhiraman and R. Ramàsubbu Ayyar for e Respondent, 


The “Judgment of the Court was delivered by | 
, Penkatarama. Ayyar, F. —Thisi isan appeal by the-defendants against the Jidimiént 
and Decree in C.S. No. .158 of 1945 on:the Original Side of this Court. That was 
a suit instituted by the respondents for damages for non-acceptance of goods under 
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six. contrácts.'; The appellants, are a:firm of merchahss carrying : on -business in.thé 
export and import of metals in: Bombay and:they.3ave branches in Madras and 
other places. The respondents are a firm of merchants carrying on business in the 
purchase and sale of scrap metal in Madras. From: 194s the appellants were also 
doing business as manufacturers of brass-shéets and have been purchasing for that 
purpose scrap brass in the market of Madras and elsewhére. In this litigation, 
‘we are concerned with six contracts entered into by the appellants with the res- 
pofidents for purchase of scrap brass as per particula-s mentioned below: ` 


“> Dates of Contract. — .  Quantzty. | Price. 
I. goth November 1944 ' "s 5 tors. Rs. 136 per cwt. 
2. 1st December 1944 E zs 5 x » 1388  , 
3. 1th January 1945 P IO 5 " » I66., 
4. 16th April 1945 : ss 5 s "» M9 » 
5.- 17th April 1945 ' A I5 s |o» 14] o» 
6. 24th April 1945 DE 20 x » I47 5» 


_ All these contracts were c.i.f. Bombay : no-time was iixed for the performance 
_of the contracts. `` 


In the performance of these contracts, the. plaiatiffs despatched 15 tons per 
s.s.“ Seawall” on 19th April, 1945 and sent Invoice No. «06 therefor to the defend- 
ants (Exhibit P-17). The price charged thereuncer is Rs. 166 per cwt. for 10 
tons and Rs. 149 per cwt..for 5 tons; That would be the price payable under 
contracts Nos. 3 and 4 respectively. It must be noted that no goods had been 
despatched in performance of contracts Nos. 1 and 2, under which the.prices were 
respectively Rs. 136 and Rs. 138 per cwt. _ That is to say, the plaintiffs appropriated 
the 15 tons to contracts Nos. 3 and 4, while contracts Nos. 1 and 2 remained unper- 
formed. On goth April, 1945, the plaintiffs shipped ro tons per s.s. “ Janaki” 
from Cochin port and sent invoice No. 408 therefor to the defendants (Exhibit 
P-18). The price charged in this invoice is Rs. 147 per cwt. and that is the price 
fixed under contracts Nos. 5 and 6. Both the above invoices (Exhibits P-17 and 
P-18) were received by the defendants on 23rd April, 1945 and the same was 
acknowledged by them in Exhibit P-21. : 


-On 2nd May, 1945, the plaintiffs despatched 12 tons by rail from Bangalore 
to Karla and sent invoice No. 411 therefor to the cefendants (Exhibit P-24). In 
this also the price charged was Rs. 147 per cwt., thet being the price fixed in con- 
tracts Nos. 5 and 6. The relative railway receipts were sent to National Bank, 
Calcutta, with a draft for Rs. 34,708-3-0 being the amount of the invoice and the 
Bank issued a notice to the defendants on 7th May; 1945, that the bill should be 
honoured within a week (Exhibit D-11). On rath May, 1945, the defendants - 
sent a wire to the plaintiffs protesting against the amcunt cf the invoice and followed 
it up with à letter Exhibit P-30 in which they statel that the consignment should ` 
first be appropriated towards the first two contracts and. priced at the rates fixed 
under those contracts and that on that basis the amount of the bill should be reduced . 
by Rs. 5,800. ' The goods actually arrived at Kàrlz on 13th May, 1945 and the 
defendants retired the bank draft and took delivery of tke ‘goods. On 14th May, 
1945, the defendants sent the wire Exhibit P-33 to the plaintiffs. It is as follows :— 

* e40 bags of Karla wagon arrived yesterday on weigbment found. .. . (2) gross weight 
cwts. 233, please send representative or ask anyóne check (?) clear soon will not pay other hundi.” 
At this stage, the goods shipped per s.s. .“ Seawal” arrived-in Bombay. On 
15th May, 1945, the defendants sent the following telegram. to the plaintiffs (Exhibit 
P-98) : : pne i TE 
“ Instruct bank receiving less shortage and other amounts, goods arrived, not responsible shortage 
and wharfage.” À eet 
Meantime the plaintiffs had shipped_g tons by s.s. “Jalaganga” on 7th May, 
31945 and sent invoice No. 384 therefor to the defendants (Exhibit P-28), On ‘28th 
May, 1945, they despatched a further quantity of 82 zons by rail togCochin for being 
shipped to Bombay and sent invoice No. 390 therefor (Exhibit P-42).. By 27th 
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May, 1945, they had secured.the balance of'1.13 tons for delivery to the defendants 
and they had stocked the same in Madras harbour ready to BE shipped, and sent 
invoice No. 391 to the defendants (Exhibit P-47). 


The defendants, however, raised several disputes and declined to take delivery 
. of the goods ; there was an exchange of telegrams and letters: and lawyer" s notices 
ending with Exhibit D- 12, dated 18th June, 1945, wherein the defendants unequi- 
vocally: refused to take ` ‘delivery of the goods or pay for them. The plaintafis” 
representatives thereafter went to Bombay with a view to settle the matter amicably. 
But nothing came out af the negotiations and eventually the plaintiffs filed the suit 
out of which this appeal arises on 14th August, 1945, claiming a sum of Rs. 56,775-6-6, 
,as damages. for non-acceptance, 
It will be seen that under the six contracts the plaintiffs | had to deliverein all 
60 tons. Twelve tons were sent by rail to Karla and the defendants took delivery of 
them. ‘The suit is for damages for non-acceptance of the‘ remaining 48 tons. 
According to the plaintiffs, 15 tons had been shipped per s.s. “ Seawall”? ; 10 tons per 
s.s. “ Janaki "; 3 tons per s.s..* Jalaganga ? ; 81 tons had been consigned to-Cochin 
for being shipped to Bombay (Exhibit P-42) and the remaining 112 tons were kept 
ready for delivery in Madras harbour (Exhibit P-47) ; and they, were not despatched- 
owing to repudiation -by the defendants. The plaintiffs alleged that the contract 
. was.finally broken by the defendants on roth August, 1945; when the negotiations 
in Bombay broke down and. damages: are claimed on the basis of the market rate 


as on ioth August; 1945) == = ^Y 


The defendants, ‘beside ‘contesting the claim of. the plaintiffs for damages | for 
non-acceptance of the 48 tons, filed a, counter-claim with reference to the, 12 ‘tons 
consigned to Karla of which they. had taken delivery after payment. They pleaded 
that the goods actually sent by the plaintiffs to Karla were not in accordance with 

.the contract and: were inferior in quality, that there was shortage in quantity, 
that the plaintiffs; were, therefore, liable i in damages, therefore, that the action of the 
plaintiffs in appropriating 4 the goods" to later contracts while the earlier contracts 
hàd remained unperformed was "illegal: sandi in contravention of, an express agree- 
inént between the parties that the coritracts, should be performed i in chronological 
order, that the goods sought to be supplied ` were not of the quality agreed, that 
therefore,. ‘the defendants were’ within their rights in not taking delivery of them, 
and that injanysevent.the:contract must ‘be deemed to have been PEORCR on -2oth 
May, 1945 and that.the.damages. claimed were ‘excessive. i^ 


UL The suit Was “tried by Bell, j- He held ‘that the goods tendered were in ‘Accotd- 

‘aide with the contract ; that no shortage in quantity had been established; ‘that there 
“Was no agréement that the contract should be performed in chronological order : 
and that thé defendants „were in breach in "not taking delivery of the goods. He 
also held that the contracts’ were broken by , the defendants only on roth August, 
1945, when-the negotiations . finally broke down. In the result, he "dismissed the 
coünter-claim and decreed the ‘suit ds prayed. for. The defendants appeal. 


Before ‘US Mr. K. -Narasimha Ayyar,: the learned. counsel for the ‘appellants, 
did not press the; :counter:claim- for damages’ in respect of the ‘Karla. consignment. 
With reference to the decree for. damages for non-acceptance granted in favour 
of the plaintiffs; he raised two contentions (1) that the goods tendered were not in 
accordance with the coniract and that, therefore, the defendants were not bound 
to, take delivery of them and (2) that even if the defendants were in default in not 
taking delivery. of them, the breach:of tke contracts accrued on 18th June, 1945 
and that the damages should be computed on the basis of the market rate as on that 
date and not as on roth August, 1945. 

“On the first contention, the point for determination is, what was it that the 
defendants agreed to purchase under the contracts. and what was it that the plaintiffs 


actually tendered. WS 


$ [His Lordship: then considered the MA and concluded.] 
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On a consideration of the entire evidence, oral ana documentary, we agree 

- with Bell, J., that * brass‘scraps ° and ‘ brass utensils-bhargar ° mean the same thing 
and that the parties entered into the contracts on the basis that they are identical 
and that, therefore, the defendants are in breach in mot taking delivery of the goods. 


We have,assumed so far that it is open to the defendants to plead that the 
goods which were consigned per s.s. “Seawall ”, “ Jznaki™ and “ Jalaganga ” were. 
not in accordance with the contract. That, however, is not the true legal position. 
The contracts were c.i.f. and in à c.i.f. contract, the purchaser is bound to accept 
the documents which represent the goods and honcur tke draft and is not entitled 
to rdíse at that stage any question as to whether tke goods are in accordance with 
the contract or not. If after taking delivery of the zoods, it is found that they are 
not in accordance with the contract, then of coure the purchaser has a right to 
reje& the goods and to pursue his remedies against thé seller. Therefore, the plea 
that the goods were not in accordance with the contract, though open to consi- 
deration in the counter-claim of the appellants, is not admissible as a defence to 
the action of the plaintiffs for damages for wrongful refusal to accept the documents 
and to honour the drafts. The contention of the defendants that they were not 
bound to honour the hundies because the goods vere not in accordance with the 
contracts must accordingly be over-ruled. In the result, it must be held that the 
defendants committed breaches of the contracts amd are, therefore, liable to the 
plaintiffs in damages. 

The next question is,.to what damages the olainzffs are entitled and that 
depends on what date the contracts were broken by th- defendants. "The appel- 
lants contend that the breach was on 18th June, 1945, while the respondents main- 
tain that it was on roth August, 1945. Bell, J., accepted tre latter date as the correct . 
one as negotiations between the parties were going on in July in Bombay and they 
finally broke down only on roth August, 1945. It should’ be observed that as the 
claim for damages relates to six contracts, it should, properly speaking, be necessary 
to determine with reference to each coniract wher it was broken ; and this is so 

. particularly in this case as the contracts were c.i.f- and in such contracts the pur- 
chasers commit breach when the documents are tendered and refused. In this 
case the documents had been tendered with reference to some of the shipments in 
May ‘itself, while with reference to the remaining goods, there had been no tender 
prior to 18th June, 1945. Disputes having arisen bezweer the parties, the defendants 
were willing to honour the hundies, only if certain cema=ds of theirs were complied 
with: There was correspondence between the partiss and ultimately the defendants, 
sent Exhibit D-12 on 18th June, 1945, finally refusing to retire the drafts. There- 
after, there was no further corresponcence. Mr. K. Narasimha Ayyar, the 
Jearned Advocate for the appellants, contends that when once the time for perfor- 
mance has arrived and there is default, the contract must be held to be broken 
on that date and damages should be assessed on the basis of the market rate on that 
date and he quoted Mutthava Maniagaran v. Lakru Reddiar!, in support of this 
position. That is not disputed by the respondents. The appellants accordingly 
argued that though the correspondence upto 18th June, 1945, might be construed 
as involving an extension of time for payment of the drafts,*in view of the clear 
refusal contained in Exhibit D-12 dated 18th June 1945, it must be held that the . 
contracts in respect of which performance had already fallen due were finally 
‘broken on that date and as to others, there was an anticipatory breach. The 
‘respondents contend that the negotiations did not finaly terminate on 18th June, 
1945, that after the date of Exhibit.D-12, P. Ws. 4 and 5 had been to Bombay, 
the talks for settlement were going on between them and the defendants and that 
it was only on roth August, 1945, that the father of D.W. 6 finally told the plaintiffs 
that the defendants would not take delivery of the gocds. The plaintiffs further 

"state that the father also told them that the goods might be sold in the market and 
that they would pay the difference. This is dened by D.W. 6 and sounds im- 
probable. This conversation can in no wise be consrued as an agreement extending 
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the‘time for performance. “We accordingly accepi the-contention of the appellants 
that the contracts were. broken on 18th June, 1945. .. pl 

"The next point for decision is about thé market rate for brass’ scraps on’ 18th 
June, 1945. P.W.-11 gave evidence that the price of orie cwt.: of brass scrap on 
rath June,. 1945, was Rs. 119-4-o and that it remained at the same level on. 22nd 
June, 1945. Exhibit D-3'shows that in Bombay. the price of one cwt.:on 20th June, 
1945, was Rs. 124-0-0. According tó-Exhibit D-4 the market rate of * brass bhangar ° 
on 19th June, 1945, was Rs. 123 per cwt. We.think that the market, rate for br&ss 
scrap on. 18th June, 1945, may be fixed at Rs. 120 per cwt. On this basis.the plain- 
tiffs would be entitled to Rs. 27,920 by way.of damages. The plaintiffs also claimed 
a sum of Rs. 4,000 as damages for loss of goods by theft, while they were stocked 
in the Bombay wharfage. This is clearly inadmissible and must be disallowed: 
The plaintiffs paid a sum of Rs. 3,500 as demurrage to the harbour authorities while 
the defendants were in correspondence with them and this amount is also -claimed 
as part of damages. There is no opposition to this claim and; it will be allowed. 
The plaintiffs also claimed a sum of Rs: 2,155-6-6 as interest on the amounts claimed. 
But no interest can be allowed on a claim for damages and this item must therefore 
be: disallowed. 4 "a . z iva 4 


|. Ini the result, the appeal is allowed in part and there will be a decree for 
Rs. '31,420 in favour of the plaintiffs with interest thereon at six per cent. from the 
date of the decree, goth January, 1949. "The. plaintiffs will also be entitled to 
proportionate costs both here and in the court below. ‘The costs of the commis- 
sion at Bombay will be allowed in full in favour of the plaintiffs. The defendants 
will bear their costs throughout. i 
- KS: VEL MER Appeal allowed in part. - 


da "xg IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘PRESENT :— MR. Justice Mack AND Mr. Justice Krisunaswami NAYUDU. 


Parsam Venkataramayya `- .- | Appellant* 
om ch s (igo NOE ‘ 
Parsam Venkataramappa and others ar ..' Respondents. ` 


Hindu Law—Joint, family —Individual business of a member—Gains of —Adequáte nucleus—What is. 
Civil Procedure Code (V of 1908), Order 20, rules 12 and 18—Scope of final decree proceedings. . 
- Ifa member of a Hindu joint family who was given a certain sum from the joint family fund 
who goes out of the family in the sense of leaving the family house and starts a business of his-own 
individually or in partnership and by virtue of his exertions he prospers in his business and acquires 
properties it will not be justifiable to hold that either the business or his properties would be joint 
family properties. The trend of judicial opinion has been as far as possible to recognise properties 
‘ acquired out of the individual exertions of a member of a joint family to be his self-acquisition. : 


' Ia member of the family is inclined to start a trade and for that purpose he gets assistance” by 
way of a contribution from the joint family and goes and starts a business and acquires properties 
itis reasonable to extend the principle of Hindu Gains of Learning Act (XXX of 1930) to such a case. 
There is no real distinction between the cases of a member getting himself educated out of the joint 
family fünds and émploying himself somewhere eaining and acquiring properties and a member, 
getting a cash contribution fram the family and starting a trade on his-own! account:. Unless it is 
-shown that the family did fot stop with the contribution but continued to take interest and the business _ 
wassubsequently carried on with the assistance of the joint family it should not be held that the business 
is a family business. vet , : : ; 
The final decree proceedings under Order 20, rules-12 and 18 of the Code of Civil Procedure 
only relate to matters which are provided in the' preliminary decree as to partition, as to an 
account for mesne profits or as to an account for other properties, but does not relate to the deci- 
sion of any substantial rights of parties as to title to-properties (e:g., question of benami) which 


can only be decided in a regular suit. NE 
: Appeal against the Decree of the District’ Court, Anantapur, dated agrd July, 
1948, in O.S. No. 50 of 1946. - ` E ' 


MES. 


P. Somasundaram for Appellant. 
T... Narasinga Rao and M. Balachandrudu for Respondents. 
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| "Ehe Judgment.of the.Court was. delivered by $25 ah: 49. de 

Krishnaswami Nayudu, F—The- main’ quéstioü that. arises ‘for determination 
in this appeal is as to ‘whether a certain interest which the plaintiff-appellant- had 
in a business is joint family property or the separate property of the plaintiff. 
"The plaintiff and the first defendant were brothes. -Defendants 2 to 4 are the. sons 
of the firrst defendant and defendants 5 to 7 are =he sons of a pre-deceased son of 
first defendant by name Thimmiah. The suit E for partition of the joint family 
preperties. The first defendant was the manager and the elder brother of the 
plaintiff. . He died on 28th August, 1946, a day after the institution of the suit, 
the suit having been instituted on 27th August, 1945. The joint family was possessed 
of about 60 acres of lands and a house at.Kothur village and some valuable move- 
ables including gold and silver. The first defendant was also conducting a small 
retaibshop at Kothur and doing money-lending business, There is no dispute that 
the plaintiff left his ancestral village of Kothur to Anantapur at which place he 
was married to the daughter. of P.W. 4, Rentala Bala Venkataswami.. From 1933 
onwards he continued to remain in his father-intaw’s place and never came back 
to Kothur excepting probably on certain occasions. The feelings between the 
members of the joint family and the plaintiff have aways been cordial. In the 
written statement filed on behalf of defendants 5 anc 4, while not disputing the 
plaintiff's right to a partition of the joint family prope-ties, it was alleged that the 
plaintiff was carrying on a mandy business on behalf of the family in partnership 
with the plaintiff's brother-in-law, Rentala Verkatasubbayya (D.W. 5), son of 
P.W. 4, and that the plaintiff should be directed tc bring the family's interest in the 
said partnership into the hotchpot and the defendants given.a share therein. The 
defendants also claimed a share in two houses at Anantapur, one acquired in the 
name of P.W. 4 and the other in the joint names of the plzintiff's wife and his brother- 
in-law D.W. 5. The case of the defendants is that they were fraudulently obtained 
in their names, though really the properties belonged to the family, that they were 
benami transactions and that therefore, they must be declared to be the properties 
of the joint family. The learned District Judge Leld in favour of the defendants 
that the plaintiff's share in the business at Anamapur was joint family business 
and that the defendants are entitled to an account of that business. As regards 
the houses, the learned Judge reserved it for decision in tae final decree proceedings, 
directing the impleading of necessary parties to the transaction. 

It is well established that there is no presumption that a business carried on 
by a member of a joint Hindu family is joint family business and it is for those 
who set it up to establish it that though the business-was carried on by an individual 
member it was the business of tlie family. 


The plaintiff's case is that in 1932 or 1933 on account of some differences among 
the-womenfolk and misunderstandings-with the first-Jefendant, he left for Anantapur 
borrowed a sum of Rs. 1,000 under Exhibit A-5 fram P.W. 2 and out of the sum 
he contributed about Rs. 600 or Rs. 700 to the parznership business of himself and 
his father-in-law and that later he discharged that liability. He is.supported by 
P.W. 2 who has also filed the promissory note Exh bit 4-5. The learned District 
Judge declined to accept this evidence and it is. unnecessary*for us, in the view: 
which we are taking of the other evidence in the cas, to differ from the conclusion 
of the learned Judge as regards the truth of this por-ion of the plaintiff's case as to 
his securing a sum of Rs. 1,000 from P.W. 2 required for providing for the capital 
of the partnership business of himself and his fataer-in-law. | On behalf of the 
the defendants, while it is conceded that the plaindff left the village about 1932 
or 1933, the capital required for the business was stated to have been furnished 
by the first defendant by realisation of a sum of Rs. 300 due from D.W. 1 to whom 
a sum of Rs. 1,000 was lent on a promissory note by the first defendant which was : 
family money. The first defendant having died, DW. : who is the person who 
borrowed from the family and paid Rs. 600 to the plaintiff says that he borrowed 
' a sum of Rs. 1,000 on a promissory note, that Rs: 60 was required by the plaintiff 
with a view to enable him to start the business in Anantapur, that he paid the same 
to the plainriff and the first defendant in the presence-of others anf that an éndorse- 


64 


510 T _ THE MADRAS LAW JOURNAL REPORTS. | [r953 


ment was made in the promissory note. D.W. 2 supports D.W. 1 that he was taken 
to the house of the first defendant by D.W. 1 and thar he was present when the sum 
of Rs. 600 was paid and endorsed on, the promissory note.. This evidence the 
learned District Judge has preferred to accept. 
^ We are, however, unable to agree with the learned District Judge on this 

finding. ` The promissory note which is stated to have been discharged has not been 
produced-and the more important circumstance is, that the account books admit- 
tedly maintained by the defendants which must necessarily have containedean 
entry as to this lending of Rs: 1,000 if it was true and the repayment of Rs. 600 
by D.W. 1 have not. been produced. But on the other hand the learned eJudge 
was of the opinion that defendants 2 to 4 have suppressed these accounts. In the 
absence of the promissory note and these accounts, itis not possible to accept the 
oral testimony. of two witnesses on an important question as to payment of e sium 
` of money: on a certain occasion to the plaintiff for a particular purpose. We are 

"therefore, unable to attach much weight to the oral testimony furnished by D.Ws. 

rand 2. 

If the evidénce on the side of the plaintiff and the defendants as regards’ the 
sourcé of the capital for ‘the’ starting of the partnership business is excluded, we 
have to fall back upon the documentary evidence in this case which throws some 
light as to how, the plaintiff was able to: secure, the necessary capital and invest 
it, in the business at Anantápur. A stàtemént of account, Exhibit B-11, which 
is said to.have been in the handwriting of one of the sons of P. W. 4 has been filed. 
and the learned Judge has:accepted the'genuineness of it and we have no reason 
to suspect it. We are also of the opinion that Exhibit B-11 which is a patti state- 

‘ment’ is one prepared from, the books of the’ partnership business of the plaintiff 
with P.W. 4 and' Exhibit B-11 throws some-light on, this question. Some of the 
accourits of the-partnership business have been exhibited, though the entire accounts 
are ‘not’ forthcoming. ' Exhibit: -B- -7' is the ledger account for the year 1935 and 
Exhibit B-7 (c) i$ the ledger page relating to. P.W. 4 and the account. disclosed 
&'credit ‘balance of Rs. 400-g-8' on ‘Ist October, 1936: Similar ledger page for the 
plaintiff Exhibit'B-7.(a) also'discloses a sum of Rs. 546 as standing to his credit. 
Thisamountis on'ist October, 1936: In the ledger page of the plaintiff in Exhibit 
B-7 Which is'Exhibit B- -7 (b) theie i is a. further sum of Rs. 120 appearing as debit 
on | Ist October, 1996. ' ; 

“The patti Exhibit'B-11 whith felates to the Anantapur shop shows the amount 
of Ner contributed by P.W. 4 and the plaintiff. To start with a sum of Rs. 1,095 
was contributed by P.W. 4 and Rsi 546 by the plaintiff. So far as the plaintiff 
was concerned he had then contributed only Rs: 545 and after deducting Es. 120 
a‘debit against him, his net contribution was only Es. 426 and after similarly deduct- 
ing-Rs. 119-12-9 a debit against:P.W. 4, his net contribution was only Rs. 975-3-8. 
The total contribution. of these two partners is mentioned as Rs. r,401-8-8 the . 
share which each is to contribute being Rs. 700-9-8. There is an excess of Rs. 274-9-7 
over the required contribution of Rs. 700-9-8 by P.W. 4 and Rs. 274-9-7 has been 

subsequently paid as adjusted by the plaintiff in the following manner. Exhibit 

' B-11 also contains a*statement of accounts of the first-deferidant Venkata Narasappa. 
It appears from this account that a sum of Rs. 500 was borrowed from the first 

' defendant by the Anantapur firm and a sum of Rs. 274-9-7 out of it was transferred 

to make up the deficiency in the capital of thé plaintiff by giving credit to him in the 

partnership account which goes to make up his contribution of the said Rs. 700-9-8. 

What we are able to arrive at from the evidence: which is mainly documentary 

is that undisputedly a sum of Rs. 274-9-7 has been contributed by the first defendant 
presumably out of joint family funds to make up the plaintiff's share of capital in 
the Anantapur business, the share of capital ‘that was required of him being Rs. 

Rs. 700-9-8. The balance.must be deemed.to have been provided by the plaintiff 

independently, as there is no evidence which we can rely upon to justify the con- 
clusion that the joint family made further contribution towards the share capital. 

It may be mentioned here that, except the contribution of Rs. 274 and odd, or even 

according to the defendants, the sum of Rs. 600; there is no other-connection between 
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the plaintiff’s partnership business ‘at Anantapur and the joint family at Kothur. 


It is not. pretended that the defendants were draw:ng the profits of Anantapur 
business or contributed any further capital as by way of replenishing the capital 


of the partnership business at Anantapur ; ‘nor is there any evidence as td any ' 


“blending of these two businesses ; nor is it suggested that the members of the family 
at Kothur except the plaintiff have participated in the business at Anantapur. 
On the sole circumstance of this contribution, i: is argued, the plaintiff's interest 
in*the partnership business is joint family business and that would be sufficient to 
constitute a joint family business. 


It is further sought to be shown by the evidence of three witnesses D.Ws. 3, 4 
and 6 that there was an admission by the plaintif tha- his interest in the Anantapur 
busigess was family businéss and that he was prepared to bring it into account 
in any family partition about which there appears to have been a demand just 
.sometime before the institution of the suit; when the first defendant was admittedly 
ill. We are unable to attach any weight to this evider-ce of these witnesses as to the 
admission and it is significant that the important persan through whom the media- 
tion is sought to have been broached has not been examined. We are therefore 


left with nothing except to decide on the mere facz that there is a small contribution ` 


made from the joint family funds to the plaintiff that it is a joint family business. 
Decisions of the Privy Council have held'that there is no presumption that a business 
started by a member of the joint family is joint family business, unless there is some- 

' thing to show that it was started with the nucleus of the joint family or that the joint 
family participated in it or that there was a blending o? the two businesses. 


... In Annamalai v. Subramanian!, Lord Buckmaster observed that a member of a 
joint undivided family can make separate acquisition of property for his own benefit, 
and unless it can be shown that the business grew from joint family property, or that 
the earnings were blended with joint family estate, they remain free and separate 
. and that the burden of proying, in a;partition action that any particular item of 
property is joint primarily rests upon the person who sets up a case of a joint family 
nature. In Bhuru Mal v: Jagannath®, with reference to 2resumptions as to properties 


arid business; it was held that whether or-not it can be said that'if a joint family is. 


possessed of some joint property, there is à. presumption that any property in the 
hands of an individual member is not his separate individual property but joint 
property, no such presumption can be’ applied to a business. ,A member of a joint 
undivided family can make,separaté acquisition of property for his own benefit and, 
unless it can be shown that the business grew from joint family property or that the 
éarnings were blended ‘with joint family estate, they remain free and separate, 

. Sir George Rankin while agreeing with the observations'of'Lord Buckmaster’ in 
Annamalai v.' Subramanian”, observed that this question is. a question of fact arid’ the 
burden of proof lies upon the person who claims a share in the business and that 
jointness may be proved by evidence that the business was carried on as a family 
business, by proof that the profits were treated as joint family property being brought 
to one account or divided among the members. ^ 


Excepting that in this case there has been a nacleus of joint family fund in the 
sense of a very small contribution from the family to one of its members to enable him 
to, become a partner, there is nothing to show that the profits earned by the plaintiff 
in that business were brought into account in the family books or enjoyed by them. 
There could not have been any blending of the two businesses, which only points 
to the absence.of an intention on the part of the plaintiff to treat it as a joint family 
conéern and equally no intention on the part of the first defendant and the other 
members to treat it as joint family business. . Ther must be some proof of intention 
at the time of contribution that a-particular business carried on by a member of 
the joint family individually or in partnership with others was treated as a joint 
family concern. That intention may be expressed by direct evidence or by con- 
duct of the members of the family which can be inferred from circumstances.and the 
a a a a aaa a Naane 
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the defendants have suppressed their account books. By reason of the suppression 
it can be reasonably inferred that the production of the account books will Show 


` abl€ to establish or point out-any entry to show any payment of the profits payable . 


to the plaintiff to the joint family or any contribution for the carrying on the partner- . * 


income from ‘the business, would not justify ` the conclusion that the members . 
interest in that partnership business is joint family property. 


"of the joint family ‘who-is fortunately. married into a wealthy family to be taken 


by the father-in-law and set up in a business and that is what appears to have hap- 


not likely that the success of the business was due solely or mainly to. the contri- 
bution of Rs. 274-9-7 towards the capital of business at itsinception. It can.reason- - 
ably be held in this case that the’ business was carried on by the plaintiff and: not 
by, the joint family and it is by reason of his efforts and exertions with the help and 
association with his father-in-law that he happened to be successful in that business. 


: :: We are inclined to the view that if a member of a joint family who was given 
a-certain sum from the joint family. funds and: who goes out of the family in the 
sense ‘of leaving the family house as in'the présent case, starts à business of his own . 
individually or in partnership and by.virtue of his exertions he prospers in his 


business and" acquires properties, it will be not justifiable to. bold that 


' either:the business or his properties would ` be -joint family properties. ` In view 


of .the constitution of the Hindu joint family and the incidents-of its ownership 
of properties, to come, to'any other conclusion would be o deprive a member 
of such family of his initiative and his desire to eke out a livelihood by his individual 
efforts and intelligence. The trend of judicial opinion has been as far as possible 
to' recognise properties acquired out of the individual exertions of à member of a 
joint family to be his self-acquisition. The Hindu,Gains of Learning Act (Act XXX 
of 1930) is one of the enactments which gave;legislative recognition to this view, ' 
by treating the properties acquired out of the earnings. of the members of the family 
who happened to have had their. education: from, out of the joint family funds as 


" self-acquired ‘and separate -properties...... The Act provides that notwithstanding 


any custom, rule or interpretation of the Hindu law, no gains of learning shall be 
held not to be the *exclusive and separate property of the acquirer merely for 


3 


m 
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the’ reason: that his: learning, in'whole or in part ‘has ‘been acquired with the aid 
of the funds of the family and *' learning "-has beex understood to, nean education 
which is to;enable a person to'pursüe any tradey industry, profession or avocation 
in life. Ifa member of the family is-inclined to start 'a-trade and for that purpose 
he gets assistance by way of a contribution from the joint family funds without - 
any further assitance from the joint family and goes.znd starts a business and acquires 
preeerties, it appears to be reasonable to extend the pr-nciplé of the Hindu Gains 
of,Learning Act to such a case. We are unable to find any real distinction between 
the case of à member getting himself educated: out :of -he joint family: funds and 
emplpying himself somewhere earning and acquiring properties and a member 
getting a cash contribution from the family and starting a trade on his own account. 
Unless it is showh that the joint family did not stop with the contribution but cónti- 
nued, to take interest and the business was subsequently carried on with the assis- 
tance of the joint family, it should not be held that the büsiness is family business. . 


Mr. Narasinga Rao referred to certain observations of'Venkatasubba Rao, J. 
in Manicka Chetti v. Kamalam!. That was a casé where there was already a partition 
and allotments of properties and a further claim, was made as regards certain business 
and other properties and in corisidering the' nature of the business whether it was 
joint family ‘or separate, the learned Judgé observed as follows : a 

' & There is no doubt that the business had been carried on-with the aid of joint family funds, and 
that circumstances would prima facie make it a joint family concern. .When coparcenery funds are 
employed there may be one of two intentions, either that the concern belongs to an individual member, 
his share being debited with the sums employed or what is more natural that the concern was carried 
on for the joint benefit.” i : m Xo € 2: ; f 
With these observations we are in respectful. agreement. The business in that 
case was carried on with the aid of joint family funds anc not merely started with a 
contribution from the joint family. The question is on» of intention on the part 
of the members starting the business and the intention of the other members of the 
family as to the manner in. which they treated’ the business, and such an intention 
must be established by sufficient evidence. That evidence is lacking in the present 
case. TEC Rod < 

“We are of the opinion that the plaintiffs sharz in che business at Anantapur 
in respect of which an account was ordered by ths learned District Judge is not 
joint family business and the defendants are not entitled to an account thereof. 
This disposes of the appeal and the appellant has to succeed. MD 

-But,. there. is one matter about which we consider it is necessary to express 
our views. Issue.No. 5 relates to the ownership o7 the two houses at Anantapur 
standing in the name of the plaintiff's father-in-lew, wife and brother-in-law as 
to whether they were benami for the joint family of the plaintiff and the defendants. 
In view. of our finding that the plaintiff's interest in the Anantapur business is not 
joint family business, it may be unnecessary to go ito the question as to whether 
the properties purchased with the income from the business are joint family pro- 
perties or not ; however, we desire to express our opinion, that the manner in which 
the learned Judge had dealt with it is not satisfactory. The consideration of the 
question as to the ownership of these houses can anly be disposed of ‘completely 
and effectively in the presence of the persons in whose names the properties are 
purchased, i.e., P.W. 4 and D.W. 5 and the plaintiff's wife all of whom are not 
parties to the suit. The learned District Judge thcught that this is a matter that 
could be reserved for decision in thé final decree proceedings after impleading the 
necessary parties. But, we would say that this is wrong procedure which should not 
be adopted. The final decree proceedings under O-der 20, rules.12 and 18 only 
relate to matters which are provided in the preliminary decree as to partition, as 
to an account for mesne profits or asto an account for other properties, but does 
not relate to-the decision of any substantial rights of parties as to title to properties 
which Can only be decided in a regular suit. If P.W. 4, D.W. 5 and the plaintiff's 
"wife had been parties to the suit and this issue had Feen raised, it would have been 
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open to the learned Judge while deciding the case to give his decision on that matter. 
But it was not open to him to reserve the question for the final decree. proceedings. 

We, therefore, set aside that direction regarding the properties covered. by issue 
5 and reserve it for any, suit which the, defendants may file if so advised. 


The appeal is’ allowed; - "The appellant- will 'get B costs. - Advocate's 4 fee 
being fixed at Rs,’ 2 50 from ihr respondents.’ - - 


R UM. i ; : —— Wa. ‘Appeal allowed. 
XN, THE: ‘HIGE COURT OF JUDICAT URE AT MADRAS.  . 
PRESENT — MR. GOVINDA Menon’ "AND Mr. Justice BASHEER ‘AHMED Satie: 


J: Loomcharid Sait ^77 30 e 7 i Cake "Appellant. as 
v. i e M 
The Official. PEU Peerdan Wahana Bank, Lid. . .. Respondents. 


Companies Act (VII of 1913), section 282-4 and section .179-4— Sanction of. Court to institute proceed- 
ings against defaulting Director by Official enters Wan necessazy— Constitution of India (1950) 5 ‘Article 
20 (2) violated.’ : 


Banking Companies Att (xX af. i945); section 4s 6 and section 457 -G—Powers ef Court. . 


TD 

“It is not necessary that previous sanction of Court should be obtained br the Official Liquidators 
for instituting criminal proceedings against a defaulting managing director. “In the absence of specific 
terms that sanction should be previously obtained, it follows, 2s a necessary corollary, that the sanction 
required by the-Official Liquidators could be' given by" thé Court at any time even after the 
proceedings have actually been instituted or-even in thé course of the proceecings. : 


Non-compliance with formal requirements in the matter of the description of the applicants 
,cannot and will not amount to any violation “of section 177 7 of the Companies, Act, where there is 


substantial. compliance with its provisions. KA OS 
Section 282-A, ot the Companies. Act does mot offend against Article 20 (2) of the "Constitution 
ot India. ‘ à 


" Failure to Sans rules under section’ 45-G" ‘of the Banking Companies Act does not vitiate any 
cec taken under the Act as per the Original Side' Rules or the Minus At and the rules 
framed thereunder. 


NE MN A din "odo 


Under section 45-G of the Banking Companies Aci the High Court i is the proper and the compe- 
tent Court and not the Presidency Magistrates’ Court to try offences under the Act even though the 
trialisin a summary way: , The Judge ‘dealing, with ‘thé proceedings for thé winding up ‘of the Banking 
Company i is also competent ta try-any. offence'against'the defaulting: director.. : 


' Appeal fiom the judgmient: ‘and ordér of Krishneswami, Nayudu, Ja “dated 29th 
August, 1951 and made in thé exercise. ‘of tlie ordinary original civil "jurisdiction 
of the: High Court in Application’ ‘No. 4572 of 1949 in O.P. No. 212 of 1949. " 


P ' K. Rajah be, S. “Narasinga Rao, D. Suyabrakasa | Rao and T. K, Raman Naiabisan 


for. Appellant... ,, ij 


„A. Balasubramanian and: GiS. Parano ta Respondent... TEENE 

“The Judgment of the Court was delivered: by d HM S 

" Basheer, ‘Ahmed’ Sayeed, F-—The’ ‘appellant’ in this ‘appeal i is one Toomċhand 
Sait, who was the Managing, Director of the Peerdan Joharmal Bank, Ltd., in 
; liquidation. . He' hae ‘preferred this appeal against the order of Krishnaswami - 

Nayudu,, Ja, who held’ that the appellant had, actéd fraudulently and had brought 

' himself within the „purview, of. section, ,282-A. of the Indian Companies Act., . The 
learned, Judge | found . all the charges. ‘frainéd ' against him proved and sentenced 
him to pay a fine of Rs.. f ,000. 'and directed ' him to pay Rs. 42,527-12-9, deliver 
the jewels: particulars of ’ "which were given in the schedule to the charge 
excepting some three. items’ referred to in thé judgment and also to pay a sum of 
Rs. 87,000 plus Rs. '199- 12-0 "being the valué of the securities wilfully misapplied 
by the said appellant on or before the 12th Septémber, 1951. In default, he ordered: 
that the appellant should undergo imprisonment. for two years. The appellant was 
given time till the 12th September, 1951 tó which date the matter stood adjourned. 
On the 14th September, 1951, the appellant having failed to comply with the order, 
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dated thé 29th August, 1951, the matter came up before the: learned: Judge on the 
14th September, 1951. The respondent was ordered to undergo imprisonment 
as directed in the order, dated 29th August, 1951, for a, period of two years and that 
the necessary warrant should issüe. This appeal is preferred against the said 
order. 


The earlier history of the application taken out by the Official Liquidators of 
the said Peerdan Joharmal Bank, Ltd., in Thirucxirapalli (in liquidation) under 
section 282-A of the Indian Companies Act, for pasing appropriate orders against 
the respondent, has been elaborately set out in the orde- passed by Krishnaswami 
Nayudu, J., under appeal, and it is therefore unnecessary to’ traverse the entire 
ground in this judgrhent. Suffice it to mention that the application of the liquidators 
in its final form was ordered by Mack, J., on the 1rth Jenuary, 1950, by which he 
held that the appellant was liable to-bring in a sum f Rs. 2,00,000, being the value 
of the securities, jewels and of the unaccounted cash kalance. He was directed 
to ‘pay a fine of Rs. 1000 under section 282-A and ordered to pay up within three 
months the sum of ‘Rs. 2,00,000 and in default sentenced to suffer imprisonment, 
for a period of two years. The appellant preferred O.S.A. No. 20 of 1950, against 
this order of Mack, J. The appellate Court set aside.the order of Mack, J., and 
remanded the application to be heard and disposed of in an elaborate judgment 
delivered by the Honourable the Chief Justice sitting with Viswanatha Sastri; J: 
On remand, Krishnaswami Nayüdu, J., after hearirz the evidence on behalf of the 
applicants, the Official liquidators, framed three charges against the appellant on 
the 25th April, 1951, under section 282-A of the Indian Companies Act. After 
holding an elaborate enquiry into the said three charges, which have been set out 
in the order of the learned Judge, and after giving every.opportunity to the appellant | 
who was represented by counsel to cross-examine tke applicants’ witnesses and also 
adduce defence evidence, the learned Judge, as already stated, came to the conclusion 
that the charges had been proved and imposed the sentence of fine of Rs. 1,000: and. 
imprisonment for two years. ' i . : 


When the appeal came.on for hearing before us the: appellant wanted a 
counsel to be appointed by the Court to conduct his case, but we could not persuade 
ourselves to comply, with his request. Thereupcn, .the appellant engaged the 
services of.Mr. Rajah Aiyar assisted by three other counsel. Mr. Rajah Aiyar 
argued the appeal, at length and placed before us every aspect of.the case, which was 
in favour of:the appellant. We. are thankful to, Mr, Rajah,Aiyar for his able 
argument... |, CMM. emt 


~ "After having heard the arguments of Mr. Rajak Aiyzr; and those of.the Official 
liquidators ind having perused the entire evidence in the case, both oral-and docu- 
mentary, and having considered all'the legal poins raised by the learned ‘counsel 
on both sides and having given our anxious consideratior to the case, we have come 
to the conclusion, for'the reasons set out hereinafter, that there are no merits in this 
appeal, that the order under appeal should: be '-onfirmed and that the appeal 


dismissed. : E 2 jos 

| The first point that Mr. Rajah Aivar has urged or. behalf of the appellant is 
that no leave has been obtairied by the Official liquidators for instituting ‘proceedings. 
against the appellant under section 282-A of the Indian Companies Act, as required : 
by section 179 of the said Act. Mr. Rajah Aiyar has iavited our attention to the 
language ‘of section 179-A of the Indian Companies Act which is to the following 
effect : | de SET dey . Bus AE 

“The Official; Liguidator-shall have power; with the sanction of the Court, to.do the following: 


things : (a) to institute.or defend any suit or prosecution, or other legal proceeding, civil or crimina], 
in the name and on behalf of the company, ete.” — ' tera ARS ! i | l 
and contends that the sanction of the, Court for instituting criminal proceedings. 
against the appellant was a condition preçedent and that, inasmuch as no sanction 
was obtained by the Official liquidators for the filing of the present application 
against the.appellant, the proceedings against him.are vitiated by this .serious. 
legal defect. He-also drew our attention to the fact that the order of appointment 
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given to the: Official liquidators also did not contain any power authorising the 
Official liquidators’ tó. 1nstitüte “proceedings'.wnder section. 179-A..of the Indian 
Companies Act. “The first order passed by Mack, J., on 22nd November, ‘1949,. 
it has been pointed out, does not- give authority to the Official Liquidators to insti-: 
tute Criminal proceedings under section 282-A, but only under section 238-A of 
the Act. The notice of motion alone mentions for the first time section 282-À. along 
with other.sections. "This: section has béen introduced by the, Official liquidators 
without sanction from the Court in the said notice of motion. Therefore, i is 
urged by Mr. Rajah Aiyar that the’ proceedings are incompetent and improper. 
If reliance were to, be placed on the order dated 11th January, 1950, Mr. Rajah 
Aiyar, would argue, that that‘order having been set aside by the appellate Court 
which treated the application as one under section 238-A did. not hold. the field 
any more. So, it was not of any; avail, though it mentions that the advocate of two 
creditors made a request that the appellant might be dealt with under section 282-A 
and that action was therefore taken under that section by the learned company 
Judge. Section 282-A says-that action has, to be taken “on the complaint of the 
company:” and thatit was not enough that the creditors of the, company made a 
request to treat the application. of the liquidators as one under section 282-A ; nor 
was it-open to -the,learned Judge-to take action suo motu no eap dt having been 
made. under section 282-4 of the Act. | 


It must, however, be observed: that though the dope order says ibat: section 
238-A did not apply and directed that the application should bé enquired into and 
disposed of under section 282-A still the point of want of previous sanction, was not 
raised before the said appellate-Court, nor even before the learned company Judge, 
"who: passed the order under .appeal: 


- We. have carefully examined the language of section iig of the Companies 
Act and also the various other sub-clauses of which this section. is comprised. We 
do not think that the language of the section warrants the interpretation put upon it 
by the learned counsel for the appellant that it enacts that previous sanction should 
‘be ‘obtained by the ‘Official liqitidators for instituting criminal proceedings against 
the defaulting managing director. “If it were the inzention that prévious sanction 
‘should be obtained for instituting €riminal proceedings, the language'of the section 
"would have been in a mandatory form “as contained: in various enactments stich as 
the Civil Procedure Code, and the Criminal Procedure Code and'éertain other 
Acts where it has been. provided that “ no suit or proceedings. shall lie-or be taken 
without the previous sanction” of the Court or the authority concerned (Vide 
sections 195 and. 196, Crimirial Procedure Code, section 92, Civil Procedure Code, 
:section 70 of the Stamp Act, section 223 of the Local Boards Act and section 399 of 
the City: Municipal Act). Far from being: a .prohibitory section, as is the case in 
other enactments, the section in the Indian Companies Act is an enabling one which 
says that the. liquidators. shall have power; with.the sanction of the Court, to institute 
criminal. proceedings. “We do not-think that there is sufficient justification for us 
to import into the language of section 179, the words “ previous sanction.” If the 
"words;*' previous sanction ”? were to be imported-inzo this section, then the adminis- 
tration of the affairs 6f the company in. liquidation under the various-sub-clauses of 
this. section would’ become. well-nigh impossible, for, it would then bécome neces- 
‘sary that the liquidators should run up to,the Court even for ordinary acts of ádminis- 
tering the properties and affairs ‘of the company. At that raté, it would be'in- 
‘conceivable that the administration of the company in liquidation could ever be 
carried on. So itis, that the section has provided in general terms that the liquidators 
shall haye "power, with the sanction of the Court, to do acts which are enumeráted 
ïn the various sub-clauses without laying it down that such sanction is a condition 
precedent to the taking. of steps for the administration of the company by the 
‘Official liquidators. On the point that previous leave is necessary, the learned 
counsel has invited our attention to a decision in, Gokalchand Dwarkadas v. The Xing; 
wherein ‘it has been ‘observed that section’ 535. "Criminal Procedure Code, does not 
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cure thé-láck of leave, We dé not think that in the circumstances of this case that 
decisio has ‘any application.’ Reference has also Leen invited to the decisions in 
Thangamani, Yi rel, ‘Dawood Mohideen v.-Sahabdeen?, -o support the contention that 
thé general ‘power to institute proceedings is not suffident.and that leave is a 
cotidition precedent for the filing of the complaint under the Indian Companies Act. 
On the facts of this case, we are unable-to see that these decisions have any. bearing! 
In the absence of specific’terms that sanction shoald te previously obtained, it 
follbws, as a necessary corollary, that the sanction required by the Official liquidators 
could be given by'the concerned authority at any time, even after the proceedings 
have Actually been instituted or even in the: course of the proceedings. On the 
materials placed before us by the Official Liquidatozs, we find that, as a matter of 
fact, the leatned ‘company Judge has given the sanctior. to institute proceedings 
, under*section 238-A of the-Indian Companies Act even before the institutión of 
the proceedings took placé and has also given further sanction under section 282-A 
of the Act, in the course of the application taken out bv the Hquidators for proceedings 
against the appellant. In the order passed by the lezrned company Judge in Appli+ 
cation No. 3054 of 1949 on the 22nd ‘November, 1929, the official liquidators were 
dirécted -to- filé-an application for the commitment ef tke appellant to prison for ' 
violation ‘of the directions given to him on,the 7th and 14th October, 1949. In 
the notice’ of-motion in Application No. 4572 of 1049, the applicants prayed for 
appropriate orders “under section 238-A and 282-A. This notice of motion. was 
filed under four sections, viz., 183, 185, 238-A and 282-A, of the Indian Companies 
Act-arid under füle 9 of the Original Side rules and ander the Banking Companies 
Ordinance’ dated. 23rd September, 1949. 'Paragraphs 2: and 22 ofthe affidavit 
fled in support of the notice of motion in Applicaton No. 4572 of 1949 mention 
that the appellant had rendered himself liable to be Cealt with under sections 238-A 
and 282-A of the Indian Companies Act and that it was, therefore, just and necessary 
that the Court should be pleased to summon Loom-hand Sait, the appellant, and 
commit hir for contempt of Court and pass appropriate orders under sections 238-A 
and, 282-A of the Indian Companies Act. It is, therefore, clear.that the Court was 
‘approached by ‘the Official liquidators not merely ‘under section 238-A but also 
under section‘282-A of the Indian Companies Act. While the order of Mack, J.; 
proceeded at the outset to state that he had treated the application substantially 
as one under section’ 238-A for punishing Loomchard Sait for breach of his obli- 


gations, under sub-sections, (1). and (2) of section 23&A ir. the course of his order, : 


D i 


at a-later stage, the learned Judge has observed as follows : 


y * E 4 

‘There is abundant matérial before me to commit Loomehand Sait immediatey to prison to- 
.undérgo the maximum sentence of two years rigorous imprisonmemt cn these counts proved against 
him under section 238-A (1) (b). I should have had no hesitation in adopting this course but for a 
plea made by-Mr.-Ganapati Aiyar on behalf of the two creditors-that ia their own interests and in the 
inter ests ofthe general body of creditors action may be taken instead under section 282-A of the Indiah 
Gompanies,Act, as;if Loomchand Sait is sent to prison, the creditors may not recover a substantial 
divid end as they would be deprived of his assistance in recovering the bank’s liabilities . seas 
I baye decided to give Loomchand Sait.in view of his having run this bank for nearly 17 years an 
opportunity of impleménting his assertion that he can still find 16 anaas in the rupeé to be paid to 
his creditors and'to* apply to this case section 282-A under waich also this application has been 
filed and not to send. Loomchand Sait immediately to prison tough he richly deserves it in view 
of my findings under section 238-A.” .. , 
£a Jud CRGA E oad ete ous 


In‘paragraph.7. of-his order,-the learned Judge. further discusses the scope of both 
sections :238:A. dnd 282-A.and.the various requirements zhat have to be satisfied . 
for action’ being taken ‘under. either of the sections and firally. winds up by. saying 
that it would be ‘manifestly ‘desirable. in the-interests of winding up administration 
and that he' could see no legal impediment in the way 5f section 282-A being applied 
in suitable cases.in thé:interests of creditors, although the immediate commitment 
to prison of the delinquent director or managing ageat. under section 238-A ‘would 
be-legally justified A-reading of the relevant passages of the order of the learned 
company. Judge referred to, and extracted above would clearly prove ‘that even if it 
—————————————————————————— 
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were contended with any force that previous sanction had not been accorded to the 
Official liquidators for instituting criminal proceedings, such sanction had been 
actually given to the Official liquidators in the course of the proceedings by the 
learned company Judge. Since we are of the opinion that section 179 of the 
Indian Companies Act does not preclude the giving of sanction by the concerned 
authority even in the course of the proceedings or an application, we do not think 
that there is anything wrong in the learned company Judge having accorded 
sanction in the course of the proceedings. In this view, it will'be futile to contend 
that the Official liquidators had not obtained sanction from the Court for insti- 
tuting criminal proceedings which have terminated in the conviction and sentence 
‘of the appellant. We think section 179 has been substantially complied with, 
there being no statutory prohibition against proceedings being instituted without 
‘the previous sanction of the Court. Section 17 of the Presidency. Towns Insolvency 
Act, we may state, has been interpreted to mean that sanction could be given even 
during the course of the proceedings. The learned Official liquidators have invited 
our attention to the decisions in Mrityunjay v. Prouot Kumar!, The Official Receiver, 
Coimbatore v. Kanga*, Emperor v. Bishan Sahai. Vidyarthi*, Subramania Aiyar v. The 
: Podanur Bank, Thiruvadamarudur,* and Laduram Nathmul v. Nandalal Karuri*, wherein 
the broad principle has been enunciated that the grant of leave is a matter between. 
the Court and the.receiver or the Official liquidators and that the sections requiring 
leaye-of the Court in the Indian Companies Act and in the Insolvency Acts are only 
administrative "provisions which are the matters entirely between the Official 
liquidators or the Official receivers and the Court. It is also urged by the learned 
Offcial liquidators that if leave is not, obtained, it will be merely an error which 
can be rectified at a later stage. In the view we have taken, we do not think that 
we need go into this question any further. The learned Official liquidators have 
invited our attention.to a comparison of section 17: with section 179 of the Indian 
Companies Áct and they urge that the language of the two sections is different that 
whereas section 171 of the Indian Companies Act requires that leave should.be 
obtained as a condition precedent, the same is not the case with section 179 of the 
Act, | They have also relied upon the decisions in Bhagirath v. Emperor, and Sunil- 
chandra v. Krishnachandra?, where even the requirements of section 171 have been 
liberally interpreted. ws : 


“Mr. Rajah Aiyar has next'urged that the complaint in this case by the Official 
Liquidators ought to have been filed in the name and on behalf of the company, 
and that, in this case, it'has been filed merely bv the Official liquidators of the 
company. The proceedings are not, according to him, in the name and on behalf 
of the company as required by law. He invites our attention to section 177 of the 
Incian Companies Act, which' provides for the formalities to be observed in pro- 
„ceedings under. the Indian Companies Act. Section 177 is to the following effect : 

; “The Official Liguidator shall be described by the style of the Official Liquidator of the parti- 
cular company-in respect of which he is appointed, and'not by Eis individual name.” 
The question is whether the requirements, of this section have been substantially 
complied with by the form in. which ‘the proceedings have been instituted by the 
Official liquidators ‘of the company before the Court dealing with the company 
matters, It is true that section 282-A says that action is to be taken on the complaint 
of the.company and. Mr. Rajah Aiyar would urge that the Judge cannot take any 
action suo motu. - In this case, the Official liquidators it is that have moved the 
Court for the investigation into the default committed by the appellant and, as has 
already been pointed out, the notice’of motion filed by the liquidators has been 
filed only under section 282-A as well as the other sections. There is, therefore, no 
question of the Judge taking action suo motu in this case. The complaint has been 
_by the liquidators on behalf of the company, for which they have been appointed 
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‘official liquidators. : Besides, an-examination of th= cause title of the application 
‘and the notice of.motion that:have been taken out by the liquidators clearly set out 
that: the applications are in the matter of thé Indian Companies Act VII of 1913 and 
inithe matter of the Peerdan Joharmal Bank, Ltd., in liquidation and the proceedings 
‘are’ stated to be between N. Krishnaswami Aiyangar, the petitioner and Peerdan 
:Joharmal Bank, Ltd.,; the respondent and also bet-veen A. Balasubramaniam and ` 
"C.S. Vidyasankaran, joint Official liquidators, apphcants and J. Loomchand Sait, 
respondent. .It is true that the applicants.in the sañl aplication and the notice.of 
:motión have not been described as the Peerdan Jóharmal Bank Ltd., (in liquidation) 
‘by the joint:official liquidators, Messrs. A. Balasubramaniam and C. S. Vidya- 
sankran. . The question'is as to-whether by their -nscribing their name as they 
‘have actually done instead of adopting the form which they should have done, 
\it “would be so serious a defect.as to vitiate the en-ire proceedings and whether it : 
"would go to prove that the proceedings have not been in the name and on behalf 
‘of the company». In our opinion, the. non-complian-e wih this formal requirement 
in the matter ofthe description of the applicants in tie said notice of motion and the 
"application, cannot.and will not alter. the substance of the applications which, we 
have to.state, .are:substantially in the name and cn behalf of the company. In 
‘Muhammad Yusuf v. The Himalaya Bank, Ltd.,*, it has teen teld that where the Official 
liquidator: described himself merely as “ the official 3iquidator, the Himalaya Bank, 
iLtd., in liquidation’, and did not describe himself zs “The Himalaya Bank, Ltd., 
An liquidation, the plaintiff," there was a substantial compliance with the provisions 
of Act VI of 1882, (the Indian Companies Act) and tha- even if it-was considered 
that. any, amendment was necessary under the Civil Procedure Code such an 
amendment would. not, introduce a new plaintiff into the suit so as to let in the 
operation.of section 22 of Act XV of 1877, the Indian Limitation Act. Even so, 
in Shiamlal Diwan .v. . Official Liquidator, U.P. Oil Mills Co.*. the learned Judges have 
held that even if the proceedings are not in the name and on behalf of the company 
‘they must be. deemed to, be by the company through its licuidators when the Official 
-liquidators have taken. the.proceedings in the matter of tke company in liquidation. 
We do not think, therefore, that. there is any grave defect in the omission com- 
mittéd in the manner and form of description of the applicants in the two appli- 
"cations that have been filed by the Official-liquidatcrs in this matter. . ju 


^ '' A more substantial point of law that has beer urged by Mr . Rajah Aiyar. 
the learned coünsel for the applelant, is that unde- Article 20 (2) of the Consti- 
“tution of-India, no person can be prosecuted and punished for the same offence 
“more ‘than’ once. ^ He contendeds that section 282-A of the Companies Act pro- 
“vides a-double punishment in that it provides for a fine not exceeding a thousand 
“tupeés and also a term of imprisonrhent not exceeding two years for the same offience, 
‘The terms of section 282-A are as follows : : d 


-,. "ut Any. director, managing agent, manager or other officer. or employee of a company who wrong- 
fully obtains! possession of any property of a company, or having any such property in his possession 
‘wrongfully withholds it or wilfully applies it to purposes other tran tkose expressed or directed in ihe 
articles and ‘authorised by this Act, shall, on the complaint-of the company or any creditor, or contri- 
‘biitory thereof, be punishable with' fine not exceeding one tho3sand rupees and may be: ordered by 
the Court trying the offence to.deliver up or refund within a time to be fixed by the Court any such 
property improperly obtained or wrongfully withheld or wilfully misapplied or in default to suffer 
imprisonment for a period not exceeding two years.” e : . 
A reading of.this section shows that what is provided fo- in the first instance is a 
-fine not.exceeding Rs. 1,000 to be imposed upon the director or other person found 
guilty and an order to be passed by the Court directing the person complained of 
to: deliver-.or, refund -the property impropérly obtained or :wrongfully withheld or 
iwilfülly misapplied by him ; and in the second place; the section goes onto provide 
that, if the; person against whom the fine and the crder having been passed com- 
mits, default, he, may, be ordered to suffer imprisonn-ent far a period not exceeding 
:two,years. | This. default:clause imposing a term of imprisonment might come into 
¿operation either in case the person fined fails to pav the fine imposed or when- he 
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fails to comply: with the order passed against him. It may also be that the said 
default clause might:come into operation when the person against whom the fine, 
and, the order have been passed commits default in both. The intention and the 
language of the latter part of section 282-A seem to be that there should be a term 
of imprisonment imposed -upon the person, who has already been fined and ordered 
“to do'a certain thing, if he fails.to comply with either or with both. If the words 
* of either or both ” had been inserted between'the words “ default,” and“ to suffer,” 
the. language of the section would: have become camplete ard explicit.. -Thotgh 
these-words do not actually. occur in the: ‘language of the section, still we think that 
what has been aimed at by the section is only that-in default of either paying the 
finé. or complying with the ordér for delivery, etc., or botk,.there should be.a . 
punishment by way of imprisonment for a term not exceeding two years. We do 
. not think that the language of the section is. capable of being sc interpreted aseto. say 
thatit provides.for a double: punishment for one and the same offence. It provides 
a:punishment in the first instance on proof of an offence, and enables the Court to 
pass an order along with'the punishment, and in. default of the party complying 
' with the payment.of the ‘fine or the compliance with the orcer;.apunishment for 
such-default hasbeen prescribed.: It'is.only an alternative : punishment ‘arising . 
when idefault is committed: .. It‘is quite in consonance with the principles of criminal 
jurisprudence on which our criminal. laws are based, and we do not think. that 
this section 282-A offehds against Article 20 (2) of the Constitution of India. Though 
the: commentaries.so far available. on this Article 20 (2) are meagre, still, the com- 
mentaries that have . been‘-placed before us; viz., that of Mr. Basu on the Indian 
Constitution and the Constitution df India. by Mr. N. R. Razhavachariar, do not 
. enable us to'say that section 282-A of the Indian Companies-Act, could'be construed 
as providing for a double punishment. ‘The commentators: ‘have discussed the 
point of double punishment while. dealing with.Article 20 (2) and have opined that 
the word “and” in the phrase **. prosecuted and punished " could be taken either 
as a-conjunctive or a disjunctive word. Whatever might be the:comment on that 
aspect of thé language contained in Article 20 (2), in this case, there can be no subs- 
tance in the contention that the appellant has been. prosecuted and punished.twice 
over for the ‘same offence’; ‘much less is it a case of the appellant being simply 
punished twice over‘for the same offence; -In other words whezher the word “and” 
occurring: in the phrase “ , prosecuted and punished be simply taken as a con- 
junction or'a disjunctive “ word ” in our opinion, it cannot bs. contended with any 
| force that the. appellant in “this case has been either prosecuted twice.or punished 
twicé for tlie same» offence. Therefore, we are unable to agree with the argument 
of the learned’ counsel for the appellant, that the punishment imposed on the appel- 
lant i in this case would amount. toa double punishment for one and the same offence. 


"The third point urged by the learned counsel for the appellant is that inasmuich . 
as the present proceedings have been also taken under the Indian. Banking Gom- 
panies Act and so far no rules having been framed by the Court under the Banking 
Companies’ Act, as required, by: section, 45-G. of the said Act, the proceedings -out 
of which. this appeal has, arisen must be considered to.be vitiated and void. Sec- 
tion 45-G of the Banking Companies Act i is- in the following terms : x 


"The Court may make rules consistent with this Act concerning the’ mode of proceedings to be 
had for the decision of all.claims or questions.and all other proceedings, "whether civil or criminal, 
which are to-be decided “pursuant to the provisions of Part TIT or Part HIT -A and concerning all other 
matters.for which. ‘provision. -has to: ‘be: made Tor enabling the Court to. cfiectively e exercise its functions 

“under, the said, provisions.’ TRO. ur 

"While it has not been ‘brought to our : noticé. that anyrules have actually ee framed ` 
for criminal proceedings ‘under the said:Act by the High Court, which is the Court 
defined. under section 45-A no authority has been placed: ‘before us‘ to show that 
siniply because rules required by:section:45-A-have not been framed, the proceedings 
taken: under the Indian Companies Act as ‘well as the Indian Banking Companies 
‘Act are null and ‘void and.that the High ‘Court has no jurisdiction to inquire into 
the same and pags: orders thereon. - If the rules have-not been framed as required 
‘by th the said section 45:6 ir in our opinion, the existing rules framed. urider thé Indian 
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Companies Act under “which also this application has beer, taken. out .would be 
applicable to the proceedings in’ question. Even ozherwise, if no.rules have been . 
framed under the Indian Banking.Companies Act under which this application is 
said to have been taken out since the matter is, one.that is dealt with on the Original 
side of the High Court by the ‘Judge dealing. with. company matters, we'think that 
the procedure laid down by the Original Side rules will apply until such.time as 
the rules required:to be provided for under section 45-G of the Banking Companies 
Act, have actually been framed. In any case, we do not think that it could be 
validly urged that the proceedings that have been instituted and have, been investi- 
gated nts by the learned Judge sitting on the Original Side.and dealing with com- 
pany matters are without jurisidiction or that they are in any way defective or 
vitiated by reason of the non-framing of the ue under section 45-G. of the Banking 
Companies. Act.. 


In this connection, the learned counsel for thie appellant has Boned out that 
under section 45-C the Court may, if it thinks fit, take cognisance of and try in a 
summary way any offence alleged to have been committed by any person who has 
taken part in the formation or promotion of the banking company which i is being - 
wound up or any past or present director, manager or officer thereof. There 
is also a proviso to this section which is in the following terms : 


-“ Provided that the offence is- one punishable under the Indian Companies Act, 1913. (VII of 
1913), with imprisonment for a term which does not exceed two years, or with fine which does 
not exceed one thousand rupees.” 


The second clause of this section 45-C' sets forth details ‘as to what the trying Court 
should do if the case is tried summarily under sub-section (1) of the said section. 
To this clause also there is a further clause which says that nothing contained in 
sub-section (2) of section 262 of the Criminal Procedure Code, 1898, shall apply 
to any such trial. - “The third sub-clausé of chis section (section 45°C) x down 
thus.: : i i 


"© All offences i in relation to wadine up alleged, to have been committed by any person specified 
in sub-section (1), which are punishable under the Indian Companies Act, 1913, (VII of 1913), and 
which are not tried in the summary way under sub-section (1) shall, notwithstanding anything to the 
contrary, contained in that Act or. the Criminal Procedure Code, 1268. (V of 1898) orin any other 
law for the time being in force, be taken cognizance. of and tried by a Judge of the Court other than 
the Judge for the time being dealing with the proceedings for the winding up of the banking company. à 


The fourth sub: -clause of the section says: 


= Notwithstanding anything to the contrary contained i in fhe Criminal Procedu Code, 1898, 
(Act V of 1898), the Court shall take cognizance of any offence under this section without the 
accused beihg committed to it for trial and all such trials shall be without the aid of a jury.” `” 


t 


It is argued by the learned counsel for the appellant that in so far as the offence’ 
complained of against. the appellant is one which is capable of being punished with 
imprisonment for a period which does not exceed two years or with fine which 
does not exceed Rs. 1,000, the case should have beer. tried in a summary manner. 

In which case, his contention is, that, as. per the Criminal Procedure Gode, such, 
cases should be tried only by a Presidency Magistrate in the Presidency, 
Town and not by the High Court. , Reliance for this position is placed on.the 
decisions in K. Sundaresa Aiyar, In re}, and Veecappar, Yn reti We do not, 
think that these decisions apply to the facts of the present case. Even, so, the 
learned.counsel has invited our atténtion to the. decision in Harishchandra. v, 

Kavindranarain Sinha?, and' argues that the High Court has no jurisdiction, 
under section 85 of the Indian Companies Act. We are vnable to agree with this. 
contention. The Banking Companies Act has definec the Court as the High Court, 
which has jurisdiction to try cases under the Banking Companies Act: and ` the 
procedure has been prescribed by section 45-C of the said Banking Companies / Act, 

and we do not: think that thẹre has been any irregula-ity i in the proceduré followed 
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‘by -the Company Judge in: the trial of this case, “But the argument is that-if the 
‘trial has been in a summary manner as. contemplated: by section 45-G tlie proper 
Court vested with. the jurisdiction to. try the: offence would hàve'been the Presi! 
dency Magistrate’s Court and not the‘High Court. .We do nót think that' we can 
agree with this contention for the reason that. the Court has been’ defined in sèc- 
tion 45-A of the Banking' Companies Act as "thé High Court exercising jurisdiction 
in the place where the registered office of the banking company. which, is “being 
"wound up is situated. Therefore, the proper and competent ‘Court contemplated . 
by the scheme of the Act would. only be the High 'Court'and' not. the.-Presidency . 
Magistrate's Court, even if it is contended that the offence. has been tried in a 
summary way. : tius i aoe "rer SS I TAE. 
In the alternative, the conténtiori of the PEE for the &Epellanft is ‘that 
if the offence has-not been tried'in a summary way under sub-section (1) of section’ 
45-C, then it should have been. tried ; iby a.Judge other than the Judge for the, time 
‘being dealing with the proceedings in winding up of the banking company. His . 
‘point is that in the present case, the procedure that has been followed i is that of à 
warrant case, i.e., where witnesses have, been first examined and’ ‘the appellant has 
been called upon to enter into his defence.. In such an event, according to, the” 


- learned counsel the judge who should have tried this offence should not be: ‘the 


Judge dealing with the winding up proceedings of the banking company but s some 
other Judge. - But, actually, in‘ the present proceedings, the same Judge dealing, 
with the company matters has also been the Judge-who tried the offence and iriiposed 
the punishment against the appellant. On this ground, the learned counsel for thé 
appellant argues that the whole, proceedings Kave been vitiated-and they should: be 
treated as incompetent and; as a nullity. The appellant. ought not to have-beeh 
tried by the same Judge*who was dealing ‘with the winding up ‘of thé: banking 
‘company of which the appellant has been'thé managing director: ‘The: official 
liquidators, however, ‘contend that the offence, in the’ present ‘case, has been tried 
only in a summary way but the procedure followed has been that prescribed: for 
warrant cases. They urge that it is open to the Court which tries an offence in a 
summary way to adopt the procedure.of a warrant case, and in this case, since the 
offence is one that is liable to be punished by a fine not exceeding Rs. 1,000 and a, 


“term of imprisonment not exceeding two years, the 'Court ‘has, in fact, tried the ` 


offence only in a.summary way and not tried it as a warrant Case, ‘keeping i in View ' 
the sub-clause (1) and the proviso to section 45-C of the Indian’ Banking Companies 
Act. Merely because the procedure followed Has. been that of a' warrant case, 
while the case is being tried in a summary way, it cannot be. said that the Judge 


dealing, with the proceedings for the winding up of thé bànking company. was not 


competent to try. the offence. Though a reading of the judgment.of the learned, 
Judge who tried the offence, prima facie, shows. that the procedure followed has been 
the one prescribed for a warrant case, still it is not certain and no;evidence has: ‘béen’ 
placed’ before us to show that the offence has not been tried ‘in a summary’ ‘way. 
It has therefore to be presumed that the offence has been tried only iri accordance 


` with ‘section’ 45-C, sub-clause (1) and not tried as contemplated in sub-clause (3)? 


of the ‘said’ section “45-C.'. That, being ‘the case, we think ‘that’ the "Court; which: 


' has tried the offence for which the appellant has been ‘convicted, has jurisdiction, 


and has exercised the power vested in it to try the offence in à summary way.and 


_ the proceedings cannot, therefore; be'said to be vitiated. If the. case has beertried" 
ina summary way, as we think it has been, then section 45-C sub- clause' (2) ‘provides 


that,‘sub- clause (2) of section 262 of the Criminal Procedure . Code; ’’ 1898, ; shall 
not apply to any such trial. We therefore cannot feel ‘ ourselves, persuaded. to* 


'ágree with the contention of the learned counsel for the appellant, that theré has 


been any defect such as to nullify the trial of the appre for the oftence fot Np 
be has been convicted. ' 


There was a further. point raised by the jakat RENI for the: ‘appellant. that; 


in n this case no fraudulent intention has been proved on the part of: the appellant-as is 
_. required by section 282-A.of thé Indian Companies Act. When the case was 
. remanded by the ipeo Court it did anané tat te to render the; appellant. liable 
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to the penalties imposed by section 282-A of the Indian Companies Act; 
there 'should be proof of fraudulent intention. The learned Chief Justice, 
who delivered the judgment of the appellate Court has referred to the 
decisions in Barrett v. Markham! and also to the decision : in Madden v. Rodes?, 
wherein it has been laid down that the person whc i$ proceeded against for with- 
holding or misapplying monies belonging to the con-pany should: be proved to have 
had a fraudulent intention in doing‘so.. Of course, it has been observed by the 
leatned Chief Justice in the said judgment-that fraud cannot be directly proved 
but it could be inferred from the circumstances. In this case, the learned Judge, 
who Has tried this appellant, has, in the last two: pacagra»hs of his judgment found 
that the Official liquidators have established tliat the appellant has acted fraudu- 
lently and that the appellant had brought himself to be proceeded against under 
section 282-A of the Indian Companies‘Act. The learned Judge has further 
observed that the whole conduct of the appellant in regard to the cash in the safe 
and the jewels would show his fraudulent intentien to utilise public money for 
private purposes and that there was no question of nis acing honestly, and dealing 
fairly with the properties belonging to the bank, that therefore, it was a’ clear case 
of fraud and dishonesty on.the part of the appellant. The point urged by the: 
learned counsel for the appellant in this connection is't1at the charges have been 
framed in a wrong manner and as the charges stand trey only state that the appellant 
had wrongly withheld the properties in his possestion end not that he had acted 
fraudulently or dishonestly in doing so. -The essence o7 the charge, according to 
the counsel for the appellant, is merely misapplication of properties and not that 
he had any fraudulent intention in such misapproariation. As has been pointed 
out by-the learned trial Judge, the fraudulent intention on the part of the appellant 
could be inferred from his conduct in regard to tae funds and properties of the 
bank of which he was the managing director. We have been taken through the 
entire evidence, oral and documentary, in this case by tke learned counsel on both 
sides and we do not think that any sufficient reason has been shown to us to dissent 
from the conclusions which the learned trial Judge has arrived at in holding that 
the circumstances of this case prove beyond doubt that the conduct of the appellant 
was motivated by a fraudulent and dishonest intertion to deprive the bank of its 
properties. We do not also think that théré is mæh substance in the contention 
of the learned counsel for the appellant that the trial Judge had pre-judged the 
appellant's case by his order dated the 25th April, :951, in which the learned trial 
Judge held that there was a prima facie case made out to justify the Court.to frame 
charges against the appellant. RT 


The learned counsel for the appellant invites out attention to section 281.of the 
Indian Companies Act which provides that if it appears to the Court hearing the 
case that the person proceeded against for negligeace, default, breach of duty or 
breach of trust, has acted honestly and reascnably he ought fairly to be - 
excused for the negligence, default, breach of duzy or breach, of. trust, 
that the Court may relieve him either wholly or partly, -from his liability 
on such terms as the Court may think fit We do not think that, on the 
facts of this case, the learned counsel, for the. appellant” have succeeded in 
establishing to our satisfaction that there is justification to invoke the aid of this 
. section in favour of the appellant. The explanations given by the appellant for 
his conduct in respect of the properties belonging to the company, do not enable 
us to come to the conclusion that he has acted honestly and reasonably. ‘All 
the circumstances which have been placed before us go to prove only the contrary,. 
namely, that the appellant has not acted in any bona fide manner, much less honestly 
or reasonably. Except the point that at a time whan theye was a run on the bank 
the appellant had tried to meet the situation therz is nothing else which can-be ` 
said to'his credit, The facts reveal that in dealing with the properties of the bank 
_the appellant has tried not merely to help himself at the expense of the bank, but 
also to help. all his near and dear relations with finds belonging to the bank ‘and 
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the amounts thus disbursed to his relations amount to several lakhs of. rupees and. 
the Official liquidators submit that there is no possibility of the-bank recovering 
even a small proportion of-these several. lakhs disbursed to these close relations of 
the appellant. Such a conduct on the part of the appellant cannot ‘be said to be: 
any circumstances that should enable the Court to think that the appellant.could 
be fairly excused for his negligence, default or breach of duty, or breach of trust 
in order to deserve any relief either wholly or partly. . In fact, notwithstanding this 
reprehensive conduct on the part of the-appellant zs has been proved by the,evidence 


` in the case, we did give him an. opportunity to prove his bona fides so as to see, what 


relief could be afforded to him. “We directed him to pay a sum of, Rs. 50,000, in 
the aggregate in instalments to the official liquidators within a reasonable time to 
be fixed and to pay a sum of Rs. 10,000 by way of first instalment thereof within a 
week. We also gave him time to consider over the matter and. maké up hisemind 
whether he would be agreeable to the suggestions made by us, but. his learned 
counsel.represented that the appellant was not in a position to agree to.the proposal. 
A sum of Rs. 50,000. bore a very infinitesimal proportion to the huge sum of about ` 
Rs. 18,00,000 in which the bank was indebted to its creditors and also bore a small 
proportion to the sum of Rs. 2,00,000 that the appellant was called upon to pay 
by the order which is undtr appeal. We therefore find it impossible to exercise 
any indulgence in favour of-the appellant even under section 281 of the Companies 
Act, which was invoked by the learned counsel on his behalf. . . . sre] 
On.the question of the liability of the appellant.in respect'of the Government 
securities which formed also: the’ subject matter of the charges against him, the 
learned counsel for the appellant relies upon a resolution of the Board of Directors 
condoning the disposal of the Government securities by the appellant and contends 
that in the face of this condonation by the Board of directors, the charge in respect 
of the Government securities cannot stand.. We have perused: the resolution .said 
to have been passed by the Board of Directors and we do not think that it is capable 
of being interpreted in the sense in which the learned counsel for the appellánt would 
like to have it. The resolution, in our opinion, is only a record: by. the company 
of what the appellant is said to have done and it does not appear to us to contain 
the approval of the Board of Directors of the conduct of the appellant in respect of 
the Government securities. In fact, the latter part of the resolution directs:the 
appellant to rectify the position which resulted from his conduct. . This the appellant 
has not chosen to do. - In such circumstances, it cannot be said that the resolution’ 


~of. the. Board of Directors affords any protection against the charge which he has 


been called upon to answer. Reliance in this connection has been placed on the 
decisions in Dovey v. Cory*, Blyth’s case®, and In re Kingston Cotton Mill, Co.,3 and the 
learned counsel argues that the director must be deemed to have acted as a man of 


„business in having disposed of the Government securities and if his conduct has been 


merely imprudent, it cannot be criminally liable,. and he must be deemed to have 
resorted to honest, reasonable and bona fide payments with a view to save the credit 
ofthe bank. Such honest and reasonable conduct cannot be the subject of criminal 
charge under section 282-A of the Indian Companies Act, is the contention‘ of the 
learned. counsel for the appellant. He,has invited our attention to a decision in 
JVatesan, In re}, in this connection. We do not think that we can accept the argu- 
ment of the learned counsel for the appellant on this aspect of the case. In our view, 
the conduct of the appellant cannot be brought within thé scope of the rule laid ' 
down in these decisions. Nek 


4 EE ^ "E A 3. n a 
On a consideration of all the contentions and the arguments placed- before us ° 


< by the learned counsel for the appellant, we do not think that any sufficient ground 
“has been shown to us to dissent from the. order of the learned trial Judge. We.are, 


therefore, of the opinion that the- charges have been proved against the appellant 
on the evidence that has been placed before the trial Court and the conviction ‘and 
sentence by the learned trial Judge are correct. We, therefore, -while .confirming 
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the conviction and sentence, dismiss. this appeal. The Official Liquidators will 
have their costs of this appeal from out of the assets cf the bank in their hands. The 
appellant will surrender before the Registrar on the rgth December, 1952. P 
RM ` = ... i Appeal dismissed. 
... IN THE HIGH COURT OF JUDICATURE AT MADRAS. ^ |, 
PRESENT :--MR. Justice RamAswaMI. dr 
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Yelchuri Ranganayakalu Chetti and another `, .. Petitioners*, 
S A i , 2 

K. Gopala Chetti ; à .. Respondent. 


Criminal Trial—Practice— Jurisdiction of High Court to stay criminal proceedings pending disposal of civil 
suit— Principles applicable. - , XN $ 
A complaint was filéd by one partner against another alleging criminal misappropriation, The 
accused, after the complaint was filed, filed a suit for dissolut?on of partnership. On an application 
to stay the trial of criminal proceedings held that the considerations when stay shall be granted are as 
follows : ; ; ; £ 
o : (i) Is the accused. likely to be prejudiced if the criminal proceeding is not stayed .pending 
disposal of the civil suit ? i f 
. (ii) Ys the matter in issuc of such a complicated kind for the decision of which civil Courts are 
preferred as peculiarly qualified ? en apt 
(iii) Is the criminal proceeding instituted with the motive of hampering the conduct of the civil 
proceeding ? : - f e ; : 
(iv) Ts.the civil proceeding filed for the purpose of delaying or the conduct of which would 
result in a long delay of the trial of the crimnal proceeding? . ] : i 


7 (v) Has the civil suit been filed before the institution 5f the criminal proceeding and does it 
Appear that the decision in the former will be of value on arrivng at the truth in the criminal čase? 

; (vi) Has the civil suit been filed after the criminal casz and is there a possibility of its being 
decided soon ? . ; ' ' 


(vii) Does the criminal proceeding arise in any way out of the civil suit and would the decision 
of the civil Court necessarily affect the decision of the criminal Court? SS es 


oc (Viii) Are the parties and questions to be decided in the civil and criminal cases identical? - ` 


| (ix) Is it a claim of disputéd title to land where it is dificult zo draw a line between a bona fide 
claim and a criminal trespass ? "es ; 3 NIS 
" (x) Wherein does the public interest lie and not merely the sxpposed interest of the particular 
complainant? | a ; M . i 
^1 * In considering the above there is the invariable rule that a criminal proceeding should be stayed 
pending the issue of a civil suit, but the matter is entirely one c? discretion by the Court to be exercised 
having regard to the merits and all the circumstances of the zase, the only general Yule that can be 
adumbrated being that every Court should be left as far as possible to dispose of the case on its file . 
with the utmost expedition and the only general assumption tEat can be made is that in either Court : 
Justice will be done. Ft : f 4 Ee 
Applying the above principle the Court held in the instant cas that no case was made for. stay, 
though the High Court has jurisdiction to stay criminal proceedings. 


Petition praying that in the circumstances stated therein the High Court will 
be pleased to direct stay of C.C. No. 8277 of 1952 Eighth Presidency Magistrate’s 
Court of the Presidency Magistrates, Madras, pending C.S. No. 158 of 1952, High 

| Court, Original Side, Madras. : 7 E vg 

MAE Rajagopalachari and P. V. Subramaniam for the Petitioners. 

= V. T. Rangaswami-Aiyangar for the Respondents. 
"5, "The State Prosecutor (S. Govind Swaminathan} for the State,” | 
The Court made the following l i 


ʻ , ORpER.—This is an application for stay of tral of C.G. No. 8277 of 1952.on 
the file of the Eighth Presidency Magistrate, G»orge Town, Madras, pending 
disposal of C.S. No. 158 of 1952 on the file of the High Court on the original side. 
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. The facts are; The two. petitioners. before’ us Y..Ranganayakalu Chetty’ and - 
Doraiswami Aiyangat constituted a partnership: along with the respondent ‘K. 
Gopala Cheity and K. Lakshminarayana’ Chetty and K. Satyanarayana Chetti 
under the style and name of Sri C. P. V, Kotiah Chetty & Co., carrying on business 
as commission agents,in pulses, coriander, chillies, etc., at No. 21, Chinnathambi 
Mudali Street, G.T., Madras. “The partnership agreement is dated ‘25th July, 
1951. It provides that each ofthese petitioners is ta contribute Rs..25,000 and the 
partners: were, to share the profits in the following proportion, the first petitioher 
0-5-9, the second petitioner 0-5-3, the complainant 9-3-0, Lakshminarayana Chetty . , 
0-4-0 and Satyanarayana 0-2-6, out ofa total of 1-4-6. The agreement also prdvided 
that no partner shall be at liberty to draw any amount which wotild féduce at any 

-time the amount to his credit.in the:firm to less than the amount of the capital 
subséribed by him. The actual working of the partnership was in:the hards of 
Ranganayakalu Chetty and Doraiswami Aiyángar. The complainant, Lakshmi- 
narayana Chetty, and Satyanarayana Chetti were advancing considerable capital. 
Therefore thé complainant and the two others were alone givén the power to operate 
on the bank accounts, to accept cheque, etc; for and on behalf of the partnership 
while Ranganayakalu Chetty ‘and-Doraiswami Aiyangar had no such right. There 
was a further stipulation that while the complainant and the two others could carry 
bs ‘other businesses apart from the, partnership: business, the" petitioners could not 
do so. i ' | . x ca DES 

It is in these circumstances that this partnership came to grief in 1952. .;/ 

¥ -In regard to:this partnership coming tobe on the.rocks and which ‘has given 
rise to the criminal complaint and:the suit, two opposing versions are given. 
`. . The version of the coniplainant and the two others is as follows : The peti- 
tioners had as between themselves conspired to collect the mon¢ys due to the parts ` 
‘nership and misappropriate the ‘same to theniselves for their personal use without 


- any justification and in pursuance of thé, conspiracy the second petitioner left . 


Madras on or about 27th May, 1952, taking with: hirn all the bills, etc.'and called 
upon the various constituents to make payments not by cheque but in cash and also 
intimated to the constituents that the dues tó the company should.be paid up 
‘urgently, and having made*these éóllections kept this complainant in the dark 
about such collections and even went to the extent of making it appear that the 
‘collections in some quarters were not made while it subsequently transpired that 
the moneys had been in fact collected. The complainant became aware of the 
fraud practised by the petitioners in'collusion with one anothér"on or about 8th 


June; 1952 and started collecting informatioir regarding the: misappropriation, 
; where after the petitioners wanted to,maké it. appear as if the collection of about 


» Rs. 65,000 was to: be. debited. against-the personal account of the first petitioner. 


The complainant contends that this ruse was eritirely an after-thought when the 
petitioners came to know that the game was up and in fact the first petitioner could 
not claim to be debited with this'largé amount. inasmuch as they had already over- 
drawn the moneys considérably from the partnership with ultérior object during 
1951 and 1952, and in fact the accounts show. that om 3rd June, 1952, the amounts 
standing to the credit of the first petitioner was only Rs. 27,120-4-6 while the amount 
that .was standing to the credit of the second petitioner was only Rs. 18,857-10-10 
while according to the argument, as stated above, there should be a minimum ad- | 
vance of Rs. 25,006 against each ‘of thé petitioners and.so no claim could be set up' 
for debiting the first petitioner with as much'as Rs. 65,000; ` The complainant'also 

contends that on. the very admissions made by the: petitioners they have misappro- 

priated a sum of about Rs. 65,000.for the personal benefit of the first petitioner in 

purchasing a house in his own name without bringing the same into the partnership 

accounts and a clear- case of.criminal misappropriation had been made out for 
which: he (complainant) has filed'a complairit on r4th June, 1952. KH ; 


^ . 
Vae or 


"Thé version of Ranganayakalii CHetty and Daraiswami Aiyangar is as follows : 


The cash, balance as per the firm’s books for the first week of June, 1952, of over 
Rs. 55,000 Was in the hands of the complainant while a sum ‘of Rs. 1 5,000 was in the 
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banks, There were besides considerable outstancings and ‘stocks on which the 
fitm had madé large advances, both amounting to about four lakhs of rupees. A 
sum of Rs. 60,000 was collected by the second petitioner in the usual course of 
business during. the latter part of May and beginning of June; 1952, which he handed 
over to the first petitioner, and a further sum of Rs. 4.000 had, been.collected by 
the first petitioner, himself and the entire aggregate sum of Rs. 64,151-6-0 was in 
the hands, of the first petitioner. The complainant was duly informed of the” collec- 
tións by the second petitioner by letter dated gth June, 1952. On or about 19th: 
May, 1952, the first petitioner entered into an agreeraent “or the purchase of premises 
No. 48, Strotten Muthiah Mudali Street, Madras, fcr Rs. 42,000. The complainant 
also competed for the purchase of the said propety, but as the first petitioner’s 
offer was higher, the bargain was struck in favour of the first petitioner.. An 
advahte of Rs. 2,500 was paid by the first petitioner for the purchase of the said 
house from and out of the amounts to his credit in -he fi-m, and the first petitioner, 
to the knowledge of all the partners, requested thz complainant on or about 25th 
May, 1952, to- make available the balance of the sum rzquired for the purchase of 
the property from and out of the firm's cash in his hands and to debit the same to 
the first petitioner’s account. The complainant, with ulterior motives, failed to 
do so. On roth June, 1952, the first petitioner wrote to the firm that he had Rs. 
64,1 51-6-0 being the amount collected in his hands end asked that the sum of 
Rs. 64,000 out of it be debited to his account as the ckitta books in which entries 
ad to be made had not been sent to him for posting the entries. Thereupon the 
three other partners including the complainant seni a telegram on 12th June, 1952, 
- charging the petitioners: with criminal misappropriaticn of the said amount and 
imputing to them dishonest motives to which the first petitioner sent a reply telegram 
the same day repudiating the allegations. The séccnd petitioner also wrote a 
letter the same day to the other partners setting cut tke real position and in view 
of the hostile and wholly untenable attitude of the other partners in. charging him 
with -dishonesty, he gave notice of dissolution of the firm and for settlement of 
accounts, the partnership being terminable at will. unt 
'K..Gopala Chetti thereupon filed the comphint on 14th June, 1952, and 
Lakshminarayana Chetti filed a suit for dissolution of partnership on 24th Jone, i 


“1952. 


"Thé case for Lakshminarayana Chetti i filng the suit is that it had to ba 
filed as the petitioners had intimated a desire to dissolve the partnership and brought , 
the business to a standstill and that the large stocks which had got freezed by this 

“move of the petitioners had to be dealt with and third parties had to be satisfied . 
by the appointment of a Receiver and the business had to be kept going on and wound, ; 
up normally. 


It is in these circumstances that the present petition has been filed by: Rai 
nayakalu Chetti and Doraiswami Aiyangar for the stay 3f the criminal trial pending’ 
the disposal of the civil suit on the foot that the controversy between them can be 
adjudicated upon only by looking into the accounts and on ascertainment, of the, 
amounts due to these petitioners and that then only it could be stated whether the, 
offences of dishonest misappropriation etc., have been made out and that the proper. 
* forum for disposing of this controversy is the civil Court wherein the civil suit is filed 

by à partner and not the criminal Court. On the other hand, the contention of the’ 
complainant is that the case of misappropriation referred to in the complaint would . 
not form. the subject-matter for the civil suit and the criminal complaint whiclishas 
been filed earlier should not be stayed pending tke disposal of the civil suit which” 
máy ‘legitimately take some years in the High Court itself, both in the original side’ 
and as a regular first appeal, not to speak of the matter going up to the Supreme 
Court to which-it is bound to go up on account cf the heavy financial interest in-- 
volved and that the same acts or omissions may give rise Da tort as well as a/criminal 
offence and that the proper view to take in such cases is that each fourt must expedi- 
` tiously dispose of the matter coming before it. ; DILE MM 


„that judicial work should not be retarded. the sooner the better. 
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^i On‘ the allegations the point for consideration aré (a) jurisdiction and’ (b) 
principles which should guide the stay of criminal proceedings and ‘applicable to 
‘the instant case. : tg ote W Me? Shoe 263. í 

' Section 344, Criminal Procedure Code; authorises only’ the ‘postponement or 
adjournment of criminal cases from time to time and does not contemplate the stay 
of proceedings for an indefinite period. But a civil Court has an inherent power 
to stay a case pending on its filé where it is necessary for the ends of justice to do s0- 
The power of the High Court in this respect is expressly recognised by section 561:A, 
Criminal Proceduré Code. The High Court had also, independent of section 561-4, 
power. under sectiori 107 of. the Government of India Act, 1915, to stay proceedings 
in subordinate Courts in the exercise of'its pówers of superintendence.over inferior 
Courts. But under section 224 of.the Government.of India Act, 1935; which gorres- 
ponds to section 107 of the Act of 1915, the High Court was held to .have nó power 
to intérfere with the judicial orders of the lower Courts: see sub-section (2) 
of section 224 and the two underméntioned cases : Sakkal v. Iswar*' and Jahnabi 
v. Basudeb?. Under the Constitution of India, in Article 227, which is a repro- 
duction of section 224 of the Góverninent of India Act, 1935, sub-section (2) of 
section 224 has been omitted.’ This omission of sub-section (2) of section 224 in 
Article 227 shows that the‘ Constitution of India has restored the power which the 
High Court had under the Government of India Act of 1915): Abdul Rahim v. 
Jabbar?, and Bimala:Prosad v: State of West Bengal*, Therefore we have jurisdiction 
to stay criminal proceedings. : me x RES " 

It is often stated that a criminal proceeding should be stayed during the pend- 

ency of civil proceéding in respect of thé same' or substantially ithe.same subject- 
matter. The type-design arguments on the foot of which this plea is.rested invari- 
ably have been examined ina decision of this Court by Jackson, J., in Gnanasigamani 
Nadar v. Vedamuthu Nadar®, 5. © 9s s n n 


* For instance, to take the argument most usually advanced in these cases, can it be said that 


' where there is a common issue, it must first be finally. decided in the civil Court before it is examined 


in the criminal Court. ‘A criminal Court is in every way as compctent as a civil Court to examine 
questions of possession or. questions involving the.genuineness af documents, and there is no particular 
reason for giving priority to the civil Court, : 


"Then can it be said that trials cannot be allowed to proceed simultaneously upon the same issue 
in different Courts because simultaneity is essentially wrong and one trial, either the civil or the crimi- 


‘nal, must therefore be stayed ? Simultaneous trials may have their disadvantages, but when in any 


circumstances the two séveral Courts must try the same issue, there is no reason to prefer consecutive 


| trials; It is not as though the trial which is taken first would absorb or govern the other. A criminal 
. Court cannot decline to examine a question of'forgery, hecause the forged document: has been 


admitted as genuine 


in a civil Court; it must try the case sooner or later and oh the general principle 


Moreover there is special disadvantage in delaying a criminal trial. f QB 


. * À grave charge has been made against a gentleman and it is desirable for his own sake and for 
every body concerned that it should be disposed of as quickly as possible, and if the proceeedings 
be postponed, until the final decision of the civil suit,. witnesses may not be available °. . (Tajuddin 
v. Taj Muhammad) NEG, | on heh Fe hg 
If delay would avoid conflicting decisions there might be morc to be said for it;. but it cannot do 
that. “Conflicting decisions are the inherent risk.of the division of causes into civil and criminal. The 
risk is probably much less than the arguments in, this type of case might lead one to'suppóse. 'Ordi- 
narily the.sathe evidence will result in the same finding and if-thcre are divergent views they ultimately 
flow in the ordinary course of procedure to the same channel. If the District or High Court has 
upheld or quashed a criminal conviction, that Court is unlikely to confirm a divergent finding in a 
civil suit. Nor need it be'held that one'subordinate Court will be prejudiced by. the opinion of the 


‘ other. "Apart from the fact that Judges may be trusted to be masters of their own minds, the 'criminal 


and civil Courts are never trying precisely the'same issue. In the ¢riminal Court guilt must be 
established beyond all possibility of doubt, but ‘the civil Court weighs probabability. An acquittal 
of forgery in a criminal Court;does not mean that the party will necessarily succeed in the civil Court 
—the authenticity of the document may still be doubtful ; and if evidence is conclusive enough. for 
conviction-in the criminal Court, apart fror any question of prejudice there must be every likelihood 


à 
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that the accused will be unsuited in thé civil Court. And anrhowi? a case is delayed, since: the 
Court is not relieved from the ultimate duty of trying it, what danger, there may be of conflicting 
decisions and prejudice i is a factor in consecutive as well as in smultaneous trials. 


. tis sometimes argued that if the, trials are consecutive at least -he parties. are not hampered by 
having to conduct two causes at the same time. This is a quesion'o^fact and is clfiefly relevant, to 
those cases where . the accused in the criminal is defendant i im the civil Court. In the present case 
where accused himself has elected to’ institute civil 'procecd-ngs sebséguent to the criminal com- 
plaint he can hardly claim that his resources are unduly strataed. And even where the accused is 
alsodefendant the harassment must be actual and something mere thea i inconvenience. 


ar $ a e. * MEE : * * 
4 : 


e 
. — That it must be fought oüt is inevitable, and it must be foughi Jut in both Courts. If the civil 
case is stayed pending the criminal case, it will have practically the same result as staying neither 
case.; for ordinarily the criminal case will be finally concluded i in three to six months, and the civil 
case in three to six years ; so that delaying the civil case will ha-e little effect and in my opinion will 
do no good. If the criminal case is stayed pending the civil case, then, as pointed out above, a 
person presumably innocent, is left for years with a criminal case hanging over him ; and if ultimately 
proved to be-guilty he will have successfully stayed off his well-merited punishment for an equal ' 
period, In either view thé'stay of the criminal proceeding is objectionable. "Therefóre the less 
ed course is to adhere to the main 2 principle and to lst both cases proceed with all possible 
ispatch as ae s i : 


It is sometimes argued that one or other proceeding is an. abuse of justice, that the complainant 
has filed. the. criminal case in order to overawe his civil antagonist; or that tke latter has filed the 
civil case to hamper the former. -There may be cases in whith such motives are clearly apparent, 
but ordinarily speaking Courts should be chary of imputing "wrongful motives for rightful actions. 
if tie law allows a legal process, it should not be condemned as unjust, a 


“There is therefore now a consensus of judicial opinior. that there is no invariablé 
rile that a criminal ‘proceeding should be’ stayed: pending the i issue of a civil suit, 
but that the matter is entirely one of discretion of -he Court to be exercised having 
tegard to the merits and all the circumstances of the case, the only general rule 
that can be adumbrated being that every Court should be left as far as, possible to 
dispose of thé case on its file with the utmost expedition and the only general assump» 
tion that can be made is that in either Court justice will be done, per Jackson, J.— 
in Ramiah v. Ramiah! ; Jagannath Acharya v. ,Rajagspalachari* ; Rewamal Udhomal v. 
Mehrumal? 5 -Kanhaiyalal v. Baijnath Mahesti4. “‘TEere is no hard and fast rule in 
this matter, ‘The Court should consider the circumstarces of each particular casé 
and decide on grounds of justice and expediency whether it is proper that thé 
criminal proceedings should be stayed or that the civil proceedings should be stayed 
or that both should be allowed to take their course—per Broomfield, J. in Dias v. ' 
Mahadev’. In exercising the discretion in the matter of stay the following ten prin- 
ciples’ deducible from the plentiful and not. always reconcilable case law on thé 
subject may bé borne in mind and for which compilaticn I must here acknowledge 
my indebtedness to Chitaley and. Annaji Raos Encyclopzdiz, up-to-date, and 
‘accurate 'excellerit porcine on’ the Criminal Procedure Code, 4th Edition, 
at page. ‘1920, , and. following : 


i) Is the accused likely to be prejudiced © E the criminal Hroeceding I is not 
stayed until the disposal of the suit? I have already dealt with the general type 
design objections which are put forward and the observations of Jackson, J. in regard 
thereto. "Therefore, the kind of prejudice which we have to consider is the parti- 
cular prejudice in ‘certain types.of cases where the: ‘non-stay of criminal proceedings 

would be hurtful to the accused. The following are some of the instances. In 
Sankarayya v. Subba Alvar’, it was held that where there was a complaint of" ‘forgery 
of document and the question of genuineness of this document was pending in å 
civil Court, ‘criminal . proceedings should be stared. In And Aiyar v. Emperor? . 
petitioners. 2 to 4 filed under section 77 of the Indian È Registration Act a, civil suit 
for the registration ofa "will alleged to have been made by their sister $ and written 
by the petitionér No. 6 and attested' by Nos. 7 tog. While the suit was pending 
SS ee T N : 
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"the'.counter-petiioner without obtaining sanctian ` preferred ' à complaint 
‘before the Magistrate against the petitioners alleging that they had forged the 
said will of S. Petitioners applied to ‘the Magistrate to stay -proceedings 
‘in ‘the criminal case until the civil suit should be decided. The High Court, 
‘in: these ‘circumstances directed, that the. criminal. proceedings be stayed 
pending the trials of the suit. In Md. Ibrahim v. Kattayyam}, the facts Were; 
There .was refusal to register a document alleged. to be forged. There was . 
a suit to compel registration. There was a criminal trial for forgery. . The -High 
Court held that the criminal trial must be stayed pending disposal of the civil suit 
to compel registration. In Jhummaklal v. Sunderlal?, where the very. consti¢ution 
of committee of trustees which authorised a particular individual from amongst 
them to, lodge on its behalf a criminal complaint against the manager of the trust 
property was challenged as invalid in a previously instituted suit, held, the criminal 
trial should. be stayed pending decision of civil suit. In Khobhari Rai vi Bhagwat 
Rai? there was'a suit in regard to property and there was a charge of theft of such 
property. It-was held that the criminal case should be stayed. In Debi: Mahto 
v. Emperor*, proceedings were instituted as a result af an order under section 476; 
Criminal Procedure Code. ‘This order was appealed against. It was held.that 
the criminal; Court proceedings should be stayed pending appeal. These cases are 
not exhaustive but only afford illustrations of the particular prejudice that. might 
be'caused: to the accused necessitating stay of criminal proceedings: = --7 t! 


ir (ii) Is the matter in issue of such a coraplicated kind for the decision..of which 
civil.Courts are preferred as peculiarly qualified as, far example, the genuineness of 
A will or other document, the validity of a will, the bona fides of the civil clairi; and 


the'examinatiori of complicated accounts. But even here it cannot be assumed that 
there, will be a manifest and irreparable injustice done in the crimina] Court' when 
the integrity of that Court is not questioned. It is in this connection that reliance is 
placed by the learned advocate for the petitioners before me on the decision af Dias 
v: Mahadev’, referred to above. “In this decision it was pointed out that some cases | 
are-obviously more suitable for. determination by a civil Court and that for instance 
it is not uncommon in Bombay for complaints of breach of trust by one partner 
against another and that such cases often involve the examination of complicated 
accounts for which the civil Courts have better means at their disposal than.criminal 
Courts ard that indeéd it may often be impossible to say ‘whether any criminal 
'offénce has been’ committed until the accounts of the partnership had been ‘taken 


. ‘and’the civil rights of the parties had been determined. The learned Judge, Broorh- 


field, J., referred in this connection to Emperor v. Jagannath Raghunath Das. But 
thé learned Judge was careful to add that-there is no hard and fast rule in this matter 
and the Court has to consider the circumstances of each particular case and decide . 
on grourids of justice and expediency whether it is proper that the criminal proceed- : 
ings should:be stayed. In fact he has laid down other circumstances where by. 
weight of the same the mere fact that a civil case of this nature is pending is not by 
itsélf'a sufficient; ground for staying criminal proceedings. o bdg 

Hie > (ii) Is the criminal proceeding instituted with the motive of hàmpering 
the conduct of the civil proceeding? Becausé, if it is so the criminal proceeding 
maybe. ordered to be stayed: Jehangir v. Frámji? ; Anna Iyer v. -Emperor* ; In ré 
Subramania Chetti? ; In re Ramachandra Bàbaji!?." This however will. not’ apply in 
the case of public prosécutions such as prosecutions under section 195 or section 476, * 
Criminal Procedure Code. These principles are embodied in’ Gopal Ghandra v. 
Suresh Chandra? ; Dwarka Nath Rai v. Emperor!? ; Anrudh Kumar v. Emperor!3 and 
In re Kesa? Narain"... . a ae SO EE 
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; (iv) Is the civil proceeding filed for the purpose of dealying or the conduct 
of which would result in a long delay of the trial ofthe criminal case? Ifthe answer 
is.that criminal litigation has been started to prejcdice civil litigation then a stay 
should be granted (In re Ramachandra Babaji* ;. and =he answer is that if the conduct, 
of the suit would result in long delay of the criminal trial naturally no stay. should 
be granted. The latter ratio was laid down by. Jacksor, J., in Ramiah v. .Ramiah?, 
who cites with approval a Patna ruling that it is the policy of the law to go on immè- 
diately with the.enquiry : .Ramsaran Singh y. Nikhaa Narcin Singh’, founded on Sheik 
Bahadur v. Nobdali*. "See also',Emperor `v.. Dinal sha Rajanshah®, Broomfield, J., 
in Digs v. Mahadev®, has pointed out that the point that civil proceedings ‘normally 
take longer than criminal and ‘it ‘is not- difficult to find the means of delaying a 
decision is one of the matters to be borne in mind in deciding whether the ends of 
justice require that criminal proceedings sHould be stayed, echoing as it were the 
observations ‘of Jackson, J., in Gnanasigamani'Nadar v.: Vedamuthu Nadar”. Thus in 
Peda Baliah v. Venkatasami® ini view of the suit beirg a summary one and which in 
the normal course would get disposed -of without delay criminal proceedings were 
stayed. TEED ote net aa SNE Bs i LE ME 


t * i, 


(v) Has the civil suit been filed before the -nstitation of the criminal pro- 
ceedings and does it'appear that the décision in the forme- will be of value in arriving 
at the truth in the criminal case? * If'so, naturally the latcer may bestayed.: Thus in 
Thakorlal Vadilal: v. -Ambalal Dhikabhai®, a criminal cómolaint was filed during thé 
pendency of thé'civil suit between the parties alleging criminal trespass and wrongful 
restraint in relation to a portion of the suit property by one of the parties to the suit; 
and it was held that«the' criminal trial.should be stzyed ending hearing of the suit. 
In Molhu Rai V. Emperor!’ a:civil suit was based on a.hand.note and the defendant 
alleged. that the hand note was the outcome of fraud on him and the defendant 


filed a complaint against the plaintiff. and the plaiatiff applied for stay of criminal ' 


proceedings till the decision of his prior civil suit. He d, stay should be granted: 
In Faiz Muhammad.v. Abbas ‘Fafferalt11, where disputes in criminal proceeding and 
civil suit were intimately connected. and the civil sui was prior in time'and common 
issues were capable-of.being decided more properly in civil suit, held, criminal case 
should be stayed © . oe apt MESS 

í '* (vi) Has a civil suitíbeen filed after ‘the criminal case and is there a possi: 
bility of it being decided soon ?™ Because, if it'wére not so, a stay should not ordi- 
farily be granted. It has been held in Basheshar ath v: Ratanchand!? and later in 
, Ghhanro Prasad Singh v. Sakichand Sahu+®; that whete a civil suit is likely to be delayed 
the. Magistrate is justified in’ holding that all'the prosscution evidence should bé 


A. AT i 


recorded before the question of staying the criminal case can be considered. If the. 


law allows a, legal process it should not ‘be cordemned as unjust. Where the 
accused chooses to. file à civil suit during the’ pendzncy of a criminal action against 
him he should not be’ denied that right. “His action only becomes questionablé 
whew he tries by virtue of the suit to set up other rights to which he is not entitled : 
Gnanasigamani Nadar v. Vedamuthu “Nadar”. `. DU VERS e. 
s AE x dae ee ea " "UN gn P , . $ ck oa? E 
|... (vii); Does the criminal prosecution in any way, arise out of the civil suit and 
Court? Mathura- Kuar. v. Durga Kuar!*. Otherwise, it, would be unreasonable 
and speculative to order stay of proceedings in tke cr:minal Court. ‘In U. Than 
' Kan v.. U Pyant!5, jt. was rightly pointed, out that -t is no doubt undesirable. that a 
criminal, prosecution, connected, with; a; civil,suit should be proceeded with until 
the civil.suit is:decided;; but such cases are usuall- those where the criminal ‘prose; 


«I AIR. 1933 Bom. 307.; Depuis? sy 8. ALR. 1614 Mad. 143. Geet 
“2. (1926) 53 M.L.J.265: I.L.R. 50.Mad. ^ 9. A.-R. 1942 Bom. 330. QUU 
839. adio UON ES b E vd 10. A._.R. 1437 Pat. 8. 

3. ALR. 1925 Pat. 819., 3:34.00 5. t 11. AR. r935 Sind 187. 

4. AIR. 1924 Cal. 634., 5 5. s. 7 I2. ALR. 1633 Lah. 97... 6. 5. 0: 

€ A.LR. 1933 Sind.g5B. | i. c. ui I8 ALR. rc42 Pat 455. 55 2 ous Ls 

. (1933) 35 B.L.R.1054. pT (195) 2 All. L.J: 747 :.2; Orl.D.]. 798. . - 
ad ee of «gt 15 ALR facet cat 


.(1926)-52:MiI- f. 80... - 1635 Rang. 487: 


NOCT US Ne 


would the decision in the civil Court. necessarily aTect zhe decision in the criminal : 
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ciltions arise directly out of the proceedings of the civil Court jos as for instance 
thè prosecutions for perjury or forgery in relation to documents put in evidence in 
the civil Court. It would therefore be unreasonable and speculative to order Stay 


' of proceedings i in ‘the criminal Court on the off chance that there might be some 


decision i in the civil Court which might have some bearing on the criminal prosec~’ 
cution : See Mt. Shudeshara v. z. Emperor! ; Molhu Rai v. Emperor? and Palani Goundan 
v. Emperor? i 

(viii), Are the pafties and points for decision in the criminal dud civil cases 
identical ? ? If they have no such identity stay will mot be granted ; Jodhi Singh v. 
Emperor’ ; Tajuddin v. Tajmuhammad*, Mansharam v. Chetanram® ; Madanlàl Bridal 
y. Emperor? ; Motiram Fasmal v. Emperor? ; Pannalal v. Emperor?. 

(ix) Is it a case of disputed: titlé to land where it is difficult to draw a (un 
between a. bona fide claim and a.criminal trespass? In such a case stay wou d, be’ 
granted. The judgment of a civil Court on the other hand on actions n personam, 
is not relevant to the same issue in,a criminal Court and hence there is no justification, 
for staying a criminal case pending me decision of the civil Courts: Bergen Ve; 
Zn D 

(x) ‘Wherein, does the public interest lie and nat merely the sag interest, 
of the particular complainant? .In considering this aspect of the matter we have. 
to take into consideration the foregoing factors and we must not merely regard 
the matter as a sort of competition between the civil and the, criminal Courts : ir 
Thakorlal Vadilal v. Ambalal Bhikabhili, 

„Now applying these principles to the instant cese we find that no case EN been, 
made out for staying the criminal proceedings pending disposal of the suit which 
has...been subsequently filed by one of the partners. It cannot be stated for the. 


' reasons mentioned in Gnanasigamani Nadar v. Vedamuthu .Nadar!?, that any: prejudice: 


would:be caused to the accused in this case if.the criminal trial. is „proceeded with. 
It.will be open to these accused to put forward all the matters which would be 
open to them in; thé civil suit and probably within a shorter compass and repel, 
the-accusations against them... The complainant will be: obtaining, no :particular: 


“Or unfair advantage over the accused persons if the subject-matter of the accusations. 


in the criminal trial is gone,into- independently of and prior to the adjudication in 
the'suit. The accusations are not. of such a complicated kind that it can be stated. 
that. a civil Court is more peculiarly qualified to adjudicate upon them. The points 
involved are simple and'can be satisfactorily disposed of by the Presidency Magis-, 
trate, "This criminal proceeding has not been instituted with the motive of ham- 
pering the conduct, of the civil proceeding. On the other hand, if the crimiiial 
proceeding is stayed it would result in a long delay of the trial of the criminal casé,, 
which would not be even in the interests of the accused as pointed out by Jackson, J.. 
in: "Gnanasigamani Nadar v. Vedamuthu Nadar1* and Ramiah v. Ramiah 18. The, civil 
suit has been filed not before but.after the criminal case. It cannot be stated that’ 

the criminal prosecution in this case arises out of the civil suit and thé decision, 
of the civil Court will necessarily affect the decision of the criminal Court. ‘In ‘any 
évent' ithe decision of the civil Court will not constitute res judicata and the; criminal 


' Coutt' will have to independently- investigate-the accusation material agáinst the 


accuséd, In the civil suit the issues involved are not identical with those arising 
in the criminal case. The criminal case is confined to the questiori of criminal: 
misappropriation:. Public interests require that criminal Court proceedings should. 
be éxpeditiously disposed of and I need not’ add that the spectacle of a criminal 
trial pending for years till the civil suit has undergone the weary. waiting period of 
three years in the original side of the High Court and then a period of three years 
in appeal and then another: ‘appeal-in the Supreme Court, involving another 3 or'4 
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years is -not’ ebda to raise public: morale i in the efficacy and efficiency oF the 


administration of justice. ' — . . SELL 
In these. circumstances there are no good grounds for granting’ stay“ of ihe 
crimina] pronesdings asked for and this petition iz dismissed. ; sos 
: V.P.S. E ———— = ` Petition’ dimisso. 


* IN THE HIGH COURT OF JUDICATURZ AT MADRAS... ^: 
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PRESENT- —MR. P.'V. RAJAMANNAR, Chief Justice AND Mr. Justice Visa 
RAMA” AIYAR. 


"The Visakapatnam Co-operative Motor Transports, Ltd. Visaka- ^ . E 
patnam | ; ~.  Appellant* 
; U. f . | 
'G. Bangaruraju and others sje Respondent. r E ; 


Motor Vehicles Act (IV of 1939), section 44 (a) Distria ColLctor ex-officio President of a Co-operative 
Society—Sociely applying for permit~-Membership of Regional Transport Au.hority—If afjects — Validity of orders. 


The District Collector of a district is not disqualified from beirg appointed as a member of the 
Regional Transport Authority under section 44 (2) of the Motor Vehicles Act merely because he 
happens to be the ex-officio President. of a Co-operative Society, which applied for issue of a bus permit. 


One of the great principles of civilised jurisprudence whzch is a part. of the law in Britain and 
which has been adopted in this country is that no man shall be a fudge in his own cause. ` Closely 
allied to this principle is the other salutary principle that it is of fundamental importance that justice 
should not only be done but manifestly and undoubtedly se-m to be done. The combined result 
of these two well-established principles is that irrespective o7 the possibility or otherwise of actual 
partiality being proved, the constitution of a tribunal entrusted with judicial or quasi-judicial functions 
is deemed to be bad if and when it deals with any case in which it can be said that one of the members 
-of that body is among the suitors or litigants before the bocy. ay. s Laws of caes end 
‘Edition, Vol. TX, page 883, et seq). 3 


Jagat Bus Service’ v. State Transport Authority, A. 1. R. 1952 All. 75 and Ibrahim v. oe Transport 


^. Authority, Tanjore, (1953) S.C.J. 31 : (1953).1 M.L.J. 205 (SD), distinguished. _ 


‘The order of the Regional Transport Authority .of which the District Collector is a captives 
granting permit to a Co-operative Society of which hei is ex-offico President is therefore void and must 
be quashed. 


Appeal under clause 1 5, Letters Patent, against the order of the High Court 
dated oth January, 1952, in C.M.P. Nos. 7184 and 7185 of 1951, petitions presented 
to the High Court respectively for the issue of a writ of certiorari calling. for the 
records of the C.R.T.B., Madras, in R., No. 28479, A. 4,1950, dated roth October; 
1950, therein and to quash the order therein and to issue a writ of mandamus 
directing the C. R. T. B. to restore to file the appeals and dispose of them according 
to law, etc. © 

' The Covent Pleader (P. laan ayang Rau) for Appellant i in L.P. A. No. 
52 of 1952 and Respondent in L.P.A. Nos. 6 and 146 of 1952. 


D. V. Reddi Pantulu and U. Somasundaram for . Appellant. in E.P.A. Nos. 6 and 
146 of 1952. 

The E TE (V. K. Tiruvenkatàchar), M. K. Nambiar, C. F. Louis, 
N. Sundaram Aiyar, D. Narasaraju, K. B. O X.  Mangactari, T. K. ide 
gopalan and S.. S. Rajagopalan for Respondents. 


. The Judgment of the Gourt was delivered by te owe d p 


` Rajamannar, C.7.—The same question of law 5s involved in diese fiver Letters 
Patent Appeals against the judgments of Subba Kao, J., in three applications for 
the issue of writs of certiorari and mandamus against proceedings under the Motor 
Vehicles Act." The question arises on the following facts which are substantially 
common to all the three petitions though. they related to different districts in the 
State. "There were applications to.the concerned Regional ‘Transport Authorities 
for the-issue of bus permits. One of the:applicants was the District Go-operativé 
Que for'ex-servicemen. It is common ground that the Collector of the: con- 
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cerned district is the President of the respective Co-operative Society. It'is also 
common ground that the Collector of the district is a member of the Regional 
Transport Authority which has to adjudicate on the comparative claims of the. 
applicants and which is under a duty to decide as to who should be granted the 
permit. In all the three cases, a permit was granted to the respective Co-operative . 
Society in the district. In all the three cases, the Collector happened to be the 
President of the respective Regional Transport Authority and took part in the 
proceedings in which the permit was granted. Two objections inter alic were ' 
taken by and on behalf of the other applicants, namely, (1) that the District Collector 
was disqualified from being appointed as a member of the Regional Trafisport 
Authority because he had a financial interest in a Transport.undertaking, and (2) 
the order of the Regional Transport Authority was contrary to the -principles of 
natural justice because the Collector who was a member of the Regional Trafisport 
Authority was also the President of the Co-operative Society which was one of the 
applicants. Subba Rao, J., overruled the first objection which was based .on 
section 44 (2) of the Motor Vehicles Act. Under that provision, no person who 
has. any, financial interest whether as proprietar, employee or otherwise in any 
transport undertaking shall be appointed or continue as a member of a Provincial or 
Regional Transport Authority. The learned Judge held that the Collector of the 
District did not have any financial interest in the Co-operative Society of which 
he was ex officio President and therefore he was not disqualified under that 
provision. í _ 

-The learned Judge however upheld the second objection. He held that the 
order of the Regional Transport Authority issuing a permit to the Co-operative 
Society in each of these cases was not valid, because the President of the Society, 
namely,.the Collector took part in the proceedings of the Regional Transport Autho- 
rity, as one of its members. The reasoning of the learned Judge which was based 
. on several decisions of English courts to which reference was made before him was 
shortly this: Members of the Regional Transport Authority performed a judicial 
or quasi-judicial function in deciding on the. applications made to the Autho- 
rity. for the grant of a'permit and the member of such a body should not have a 
bias which is likely to affect his impartiality. It is:not necessary that actual partia- 
lity should be established before the proceedings of that body are vitiated. The 
presence of a member having a bias vitiates ab initio the constitution of the body 
itself. On this ground, the learned Judge quashed the orders of the Regional 
Transport Authority granting the permits of the respective Co-operative Societies. 


in the three appeals before us, in one of the appeals the Government is the 
‘appellant, and in the other two, the parties affected by the decision of Subba Rao, J., 
are the appellants. 5 


We agree with the learned Judge that the Collector of the district was not 
„disqualified from being appointed as a member of the Regional Transport Autho- 
rity under section 44 (2) of the Act, merely because he happened to be the ez-officio 
President of the respective Co-operative Society for ex-servicemen. We are also 
in agreement with the learned Judge on the second point. It is not necessary to 
discuss at length the legal principles which have been well established in dealing 
with the proceedings of inferior tribunals entrusted with judicial and quasi-judicial 
functions. One of the great principles 'of civilised jurisprudence which is a part 
of the law in Britain and which has been adopted in this country is that no man 
shall be a Judge in his own cause. Closely allied to this principle is the other salutary 
‘principles that it is of fundamental importance that justice should not only be done 
but: manifestly and undoubtedly seem to be done. The combined result of these 
two well-established principles ‘is. that irrespective: of the possibility or otherwise 
of actual partiality being ‘proved, the constitution of a tribunal entrusted with 
judicial or quasi-judicial functions is deemed to be bad if and when it deals ‘with 
any case in which it, can besaid that one of the members of that body is among 
the- suitors or litigants- before-the- body> -See"Halsbury's-Eaws;of England; 2nd 
Edn:, Vol. IX, page 893, et seg. ` ss EN 


a ° 


I] VISAK., G. M. T., LTD. 2. BANGARURAJJ (Rajamannar, C. .). hi “535 


Reference. was made to'à recent decision cf the Allahabad. High .Court in 
Jagat Bus Service v. State Transport Authority!, in which it was held that merely because 
the Government owns an undertaking, its servants and officials as such are not 
disqualified from being appointed as members of the State or Regional Transport 
Authority. We agree. But this decision was nct concerned with facts like what 
we have before us in these appeals. The decisicn related to an interpretation of 
section 44 (2) of the Motor Vehicles Act and we are in éntire agreement with the 
construction placed by the learned Judge on this provision. But it is of interest 
to note that in the judgment of Agarwala, J., the following observations occur : 


* I cannot part with this case, however, without observiag that although I have held above that 
Government servants who are not servants in the Governmen- Roadways undertaking may be lawfully 
appointed as members of the State or Regional Transport Authorities, the Government should in the 
larges interest of the State consider how far it will be desirable or advisable to appoint such persons 
to those bodies, Having regard to the scheme of the Motor Vehicles Act, the State or the Regional 
Transport Authorities are intended to be independent'statutory bodies with quasi-judicial functions. 
They are expected to bring an independent mind to bear upon the problems presented to them for 
solution. -When the Government itself was not running amy^traasport undertaking and was not. 
competing with the private individuals in the business of tranzport, there could have been no objection 
to Government servants directly or indirectly connected vith the Roadways being appointed to 
these quasi-judicial tribunals. But now that the Governmer itself has become one of the interested. 
` parties, such of its servants as are directly or indirectly cormected with the Roadways department 
cannot, in the nature of things, inspire confidence in the minds of the public that they would get justice 
from the tribunals composed entirely or partially of the employees of one of the parties to the dispute. 
It has been said that justice must not only be done but seem to be done. I would say that the rule 
is equally applicable to all officers of law or statutory bodies called upon, to perform functions which. 
are either judicial or quasi-judicial.” 


These observations so far as they go,. ds not run coumter tó the view which we. 
have expressed. 3 


Our attention was drawn-to a recent decision >f the Supreme Court of India in 
Ibrahim v. Regional Transport Authority, Tanjore?. ‘That case related to the fixing- 
of a place for a bus stand. The Regional Transport Authority was entrusted with: 
this function and the Collector of the district presrded over a meeting of the Trans- 
port Authority which duly notified the Municipal bus stand in the place of a private 
bus stand which existed previously. The owner of the private bus stand applied 
"for a writ under Article 226 of the Constitution to. quash the order of the Regional 
Transport Authority, and one of the grounds, on which he attacked the ord2: of 
the Authority was that. the District Collector, who presided over the meeting o. the: 
.Transport Authority had himself opened the new municipal bus:stand sometime 
earlier. The suggestion was that he did not bring to bear upon the question an ' 
impartial and unbiassed mind. This Dac was overruled by the Supreme 

Court with the following observations : 

' “The District Collector was not acting in the exercise of judicial or dasi judicial funücng so 
that his action can be subjected to the scrutiny which is permissible i in the case of a judicial officer. , 
He was acting purely in his executive capacity and his conduct in presiding over the meeting of the 
Transport Authority in the exercise of his normal functions and also opening the Municipal stand 
which he was entitled to do as the head of thg district, does not affect the validity or fairness of the 
order complained against.” 

It must nót be overlooked that their Lordships of ifie Supreine Court i in that case 
were dealing with an order of the "Transport, Awhority fixing a particular place 
for a bus stand. It cannot be said that the said action was' done in the exercise 
of judicial or quasi-judicial functions. But it cannot surely be denied that. the 
Regional Transport Authority in.dealing with applications for permits are acting 
in a judicial or quasi-judicial capacity.. It has been held over and over again in: 
England that licensing Justices who perform exactly similar functions as the Regional 
Transport Authority act judicially in granting or refusing licences and their orders. 
are subject to the writ of certiorari. -With great respect we: :do not. think ‘that the 
observations of the Supreme Court can be relied on in this case to supportan argu- 

ment that the Regional Transport Authority of waich the. District Collector ‘was a. 
member was not acting in the exercise of ogee or’ quasi- ded functions ‘and., 
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that therefore its action could not be called in question before this Court under an 
‘application under Article 226 of the: Constitution. ` i 


-` In our opinion, in this case, the Collector was a member of the Regional Trans- 
port Authority and was also one of the applicants before that Authority. "The 
‘fact, that the Collector has this dual capacity ex ofrio is neither here nor there. . 
Itis the same official capacity because of which he happens.to be'a member of 
the. Regional Transport Authority, as well as chairman of the ‘Co-operative Society 
for éx-Servicemen. He cannot be a Judge in his own case. The order of the Regional 
Transport Authority in each, of these cases was therefore tightly quashed by Subba 
‘Rao, Je - .^5 7s. i oe 


..The appeals are therefore dismissed. In L.P.A. Nos. 6 and 146 of 1952, the 


contesting respondents will be entitled to his costs from the appellant.- . 
DOGQRM.. 75 e | Appeals dismissed. 
s. SIN THE HIGH COURT OF JUDICATURE AT MADRAS. .. 


Present :—Mnr. Justice SATYANARAYANA Rao. 


The Masulipatnam Municipal Council ‘represented by the ; i 
" 'Executive Authority and Commissioner |, e. ‘Appellant* 
-Movvachandrika Mahalakshmamma DN «o Respondent © c 
. J Madras District Municipalities Act (V of 1920) and Madras (Enlargement of Area and Alteration of Boun- 
daries) Order, 1948—Inclusion- of the French Loge at Masulipatnam in-the-lerritories of India—Extension of Laws 
—Leny of tax by the Municipality on the properties situated in the French Loge at Masulipatnam—Validity. :. 


_ Inclusion of territory in,a Municipality—Necessity for notification undir section 4 of the District Municipalities 
Act, 1920. Se a ae oe ee EM uM iu 
Government of India Act (1935) and Indian Independence Act (19477)—Power to, increase the area of the 
dominion—Extension of laws to. the altered area—Procedure. vias T Ks n 
Madras District: Municipalities Act (V of 1920), sections 78 (3) and 80—Fresh notification. and resolution 

Jor added area—Necessily. >. . l l E A | 
On.a plain reading of.the provisions of the Madras (Enlargement of Area and Alteration of* 

' Boundaries) Order of 1948, there can be no doubt that. the arez known as French Loge in Masuli- 

Aatnam was deemed to have always forméd part of the town of Masulipatnam, also known as Bandar. 

- By the force of this Order tlie District Municipalities Act applies to the area added to the Bandar town 

and all the notifications issued, i.e., notifications, constituting the Bandar town à municipality, would 

' also apply to this area and the municipality would be entitled to levy property tax under the provisions 


" 


of.the District Municipalities Act. 


n 
D 


The exact date when this area became part of British territory is. irrelevant, for on'either hypo; 

. thesis the area formed part of the municipality. If before the District Municipalities Act, 1920, came 
"into force, the area was. part of ‘the- Bandar: town, as British territory the procedure.laid down by 

sectió 4 of the District Municipalities Act, 1920; cannot 'obviously be applied because the provisions . 
of that section are:próspective in their operation and: not retrospective. If, however, the ‘takin 
over:passession by the British Government of this area from the French Government was subsequent 
to'the Act'of 1920, then the provisions of section 4 would not apply to an area which. was not till 
‘then British territory. It applies only to areas which are subject to the jurisdiction of Provincial 
Legislature, and in respect of which the: Provincial Legislature could have enacted a law. When the 
Ossession was taken over, the British Government could make provision for its administration’ also 
and extend the operátión of thé" laws which till then applied'to what was then Bandar town to 
the:néwly added aiéa. +" - o Poeno $0086 FRAN 23r 
VF! Section 5 (d) of -Government of India Act, 1935, empowers the dominion’ to'add other-areas what: 
‘ever may ‘be the mode by 'which.the areas were acquired;:i.c., whether it, wasracquired under inter- 
nationzl.law, by; cession, accretion; conquest or subjugation, Whatever may be the mode, if the area 
was acquired, the dominion,with its consent could add that area to the already, existing, area consti- 

^ tüting':he Dominion of India. An área sö acquired cannot he left in the air without providing the. 
Taw applicable and the machinery"wbich should administér the law to that aréa which was included 
jm a province.: All the necessary machinery for the administration of.the area by the province and 
the law that should be applied to it:should;be provided by the ‚Governor-General. while adding 
an area to a province. It is that that has been provided by the Order of 1948. . It was not a legis- 
lative power which was exercised by the Governor-Géneral under section 290' 0f the Government of 
Thdia ‘Act, 1995. The law is already there ; it had to'be applied to a particular area which has been 
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added to a province. This right of providing for the law. app-icable by a notification isnot unknown 
to constitutional law of civilised countries. pee . m 

If a property tax was properly levied by a municipality and if an area ‘was included within the 
municipal limits, it automatically follows that all thè laws which were applicable under thé District 
Municipalities Act to that municipality will equally apply tc the zrea which has been added to the 
municipality. No fresh notification or fresh resolutions are requirec either.under section 4 or sections 
48 (3) and Bo of the District Municipalities Act, 1920. Y i ] 

Appeal ‘against the decree of the Court of tke Subordinate Judge of Masuli-. 
patnam in Appeal Suit No. 246 of 1949 preferred against the decree of the Court 
of the District Munsif of Masulipatnam in Original Suit No. 107 of 1947. 


«P. Satyanarayana Raju (The Government Pleader) and F. Y. Raghavan for 
Appellant. j : m i pu 
F. Krishnamurthi for Respondent. 


"The Court delivered the following 

JupeuENT :—The Masulipatnam Municipal Council by its Commissioner and 
Executive Authority who was the defendant in the ac-ion, is the appellant in this 
second appeal. The suit was filed, by the responden: for a declaration that the 
defendant was not entitled to levy any taxes on the sckedule property and that the 
defendant should be restrained by a permanent injurction from recovering from 
her the sum of Rs. 78-2-2 and from levying further taxes on the schedule property. 
The tax that has been levied by the Municipality is property tax and the property 
is situated in what was previously known as Frenchpe: or French Loge in Masuli- 
patnam town. In the plaint it was admitted thet the sovereignty of British India 
was transferred to the Dominion of India under the Indian Independence Act, 
1947, and that the Dominion had acquired by transfer the said Loge which was 
subsequently included in Bandar town in the Provznce cf Madras, but it was claimed. 
that the said Loge was never included in the Municipality of Masulipatnam and. 
that the procedure laid down for inclusion under section 4 of the District Munici- 
palities Act was not complied with. It was also alleged that there were no proper 
legal and valid notifications and resolutions uncer, section 78 (3) and section 8o. 
of the District Municipalities Act and that therefo-e the defendant was not entitled 
to levy the tax. The defendant stated in the written statement that the French 
Loge was part and parcel of the Masulipatnam zown and it was, so declared very . 
early by Sir Samuel Hoare, the then Secretary af Stace for India, and that it. was 
always within the municipal limits of Masulipataam and constituted part of the 
municipality under the District Municipalities Act, that there was no necessity” 
- for any notice under section 4 of the District Municipalities Act, particularly in 
view of the order,—the Madras (Enlargement of Area and Alterations of Boun- 
daries) Order, 1948, published in G.O. No. 8g9, Public (Political) Department, 
dated 14th April, 1948, by which the doubts, if any, which existed by tbat date 
were removed and it was declared that the Freach Logé at Masulipatnam -was 
included in the territories of the Dominion, of India and shall be deemed always 
to have been included in the said territory. "Tha: notiication further declared that 
the Loge at Masulipatnam should form part of Bandar -own in Krishng District and 
that the area should be administered accordingly. ‘It was also further declared 
that all the enactments for the time being in forze in the said town and all notifi- 
cations, orders, schemes, rules, forms and by-laws issued thereunder, shall extend 
to or be in force in the said territory and shall always be deemed to have extended 
to and to have been in force in the area included in tke town. It was also averred. 
that there was no necessity to issue a fresh resolution or notification under section 
78 (3) or 80 of the District Municipalities Act amd the levy of the: property tax by 
the municipality was therefore valid and justified. "Ihe contention of the munici- 
pality was upheld by the District Munsif and the sui: was dismissed by. him. , On 
appeal this decision was reversed by the learned Subordinate Judge and hence 
this second appeal. | AN f F Lon lE 

It is no doubt true that for a long time French Loge or Frenchpet was.under 
the French Government and the municipality cf Bandar or Masulipatnam: never » 
exercised any rights over that area.: In 1995, for -he fist time, doubts arose whether‘; 
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the British Indian Court at Masulipatnam had jurisdiction to try an offence which 
occurred in Frenchpet. Under section 438, Criminal Procedure Clode, the Sessions 
Judge of Kistna referred the, matter to the High Court. During the hearing of 
the reference the Advocate-General on behalf of the Crown obtained an adjourn- 
ment of the case to obtain a declaration from the Secretary of State for India, regard- 
ing the status of the territory in question. Under section 57 (10) of the Evidence . 
Act the Court could take judicial notice whether a place is part of British terri- 
tory or not and a declaration by.the Political Department of the Government gf 
India was treated as final. The Advocate-General obtained from the F oreign 
and Political Department of the Government of India, G.D., F. 24/35, dated, 5th 
March, 1935, and it was communicated to the High Court. It ran as follows : 

“The Advocate-General is informed that the Secretary of State for India has since intimated 
that His Majesty's Government regard the.Loge at Masulipatnam as part of the territories in the 
dominion of the British Crown. He is requested to inform':the -High Court accordingly. Should 
the High Court require a copy of the official letter from the India pffice to be produced, Government 
will have no objection to furnish it. The Advocate-General is requested to ask for it at oncé if he 
finds it necessary.” p ; / 
When this was brought to the notice of this Court, thelearned Judges accepted the 
communication as final arid treated the area known as the Loge at Masulipatnam 
as part of the territories under the dominion of the British Crown. (Vide 1935 
Madras Crl. Cases 424.) : g 


One would have thought therefore that the question whether this Loge was 
or was not part of British territory bacame final by the communication of the Politi- 
cal Department which was accepted by this‘High Court in 1935, but for the fact 
that the learned Subordinate Judge in the present case thought that this is of no 
consequence as it may be a mere paper declaration without effect being given to it. 
After the declaration of Independence in 1947, the provisions of the Government 
of India Act were amended so as to make them applicable to the altered circums- 
tance that India became a dominion. Under section 290 of the Government of 
India “Act, as amended, to clear all doubts the Government of India issued a notifi- 
cation which is styled the Madras (Enlargement of Area and Alteration of Boun= 
daries) Order, 1948.” It reads: ‘ 

"V Whereas by section 290 of the Government of India Act, 1935, as adapted by the Indian (Pro- 
visional Constitution) Order, 1947, itis provided that the Governor-General may by order increase 


the area, and alter thé boundaries, of any province and may make such provisions as the Governor- 
‘General may deem necessary'or proper for any supplementary, incidental or consequential matters ; 


`> - And whereas in accordance with. the provisions of the said section, the Governor-General has 
ascertained the views of the Government of the Province of Madras, both with respect to the proposal 
to,make the order and with respect to the provisions to be inserted therein ; 7 


^. Now, therefore, in exercise of the powers conferred on him by the said section and of all other 
powers enabling him in that behalf, the Governor-General is pleased to make the following orders ; 


. 1... This Order may be cited as the Madras (Enlargement of Area and Alteration of Boundaries) 
Order, 1948. RS . i | d 

2. The areas spcified.in the schedule to this Order, which were known as the French Loges at 
Masulipatnam and Calicut, are hereby declared to be included in the territories of the Dominion of p 
India and’shall be deemed always to have been included'in the said territories. E. 


3. The said areas shaH form part of the Province of Madras and shal] be deemed ‘always to have 
formed part of the said Province and the boundaries of the said Province shall be deemed always 
to: have been so altered as-to comprise within them the said areas. Ka aka os 


Ro 4. (i) The area comprised in the Loge at Masulipatnam shall form part of Bandar -town in Kistria 
District and the area comprised in the Loge at Calicut shall form part of Calicut town in Malabar 
"District and the said areas shall be administered accordingly. 4 o 
e (ii) All enactments for the time being in force in,any of the said towns'and all notifications, 
- orders, schemes, rules, forms and by-laws issued, made or, prescribed under such enactments and for 
the, time being in force in any of the said towns shall extend to and be in force in and shall always be 
deemed to have extended to and to have been in force inthe area included in that town by the pre- 
ceding paragraph."  ' | . ` : 
To this Order is appended a schedule giving the boundaries of the Loge at Masuli- 
patnam.and also of the Loge at Calicut. It is clear therefore that whatever doubt 
‘there might have been was resolved by this Order of the-Government of India which ` 
declared" that the French Loge at .Masulipatnam was included jn the territories 
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of the Dominion of India and should be deemed a-ways to. have been included in 
the said territories. It was treated as forming part of.the Province of Madras and 
also deemed to have always formed part of the said Province. It further provided 
that this Loge of Masulipatnam should form part ofthe Bandar town and it should 
be administered accordingly and sub-clause (2) of section 4 declared that the enact- 
ments, notifications, orders, etc., which were in-force at that time in Bandar town 
should extend to and be in force and shall always be deemed to have been extended 
to and been in force in the area included in the town by the preceding paragraph, 
so that for all practical purposes the area of 66.48 acres formed part and parcel of 
what is known as Bandar town which is only an elias for Masulipatnam, and so 
subject to the laws which were applicable to that town and it was directed that 
it should be administered in accordance with thos: laws. . : 


The question now raised is that this notificaion sould not have the effect 
of making this area part of the Municipality of Masulipatnam even if it formed 
part of the town of Bandar for other purposes and thet in any event, without 
a further notification under section 4 of the District Municipalities Act, the tax 
could not be levied by the municipality. My attertion was drawn by the learned 
Advocate-General to the notifications constituting. the town of Masulipatnam .a 
municipality under the District Municipalities Act, 1864. . The Act of 1884 was 
the earliest of the District Municipalities Acts which was enacted for introducing 
municipal administration in this province. Sectiom 4 of that Act empowered. the 
Governor-in-Council by notification to declare any town, village, hamlet, suburb, 
bazaar, station or other local area or any part of “he, same to be a municipality; 
vide sub-section (10) of section 4. He could also cancel by a declaration a munici- 
pality and dissolve it, vide sub-section (2) of section =. A‘ Municipality ° is defined 
by that Act as meaning “any town, village, hamlet, suburb, bazaar, station or 
other local area or ‘any part of the same which may 5e declared to be a municipality 
in the manner hereinafter provided” so that it was open under that Act to consti- 
tute any local area into a municipality, and no otker requirement is laid down by 
that section except a notification under section 4 (1) bs the Governor-in-Council. 
On 19th March, 1885, Notification No. 597..was issued by the Governor in Council ' 
by virtue of the power vested in him under sub-section (1 of section 4 of the Madras 
District Municipalities Act, 1884 and it states: > . : 


“ The Governor-in-Council is pleased to declare all the marginally noted local areas, which 

have hitherto been towns for the purposes of the Madras Town” Improvement Act, 1871, to be Muni- 
cipalities for the purposes of the said Madras District Municipalities Act, 1884, and to direct that the 
said Act shall come into force in the said municipalities on the 1st April, 1885." 
Among the marginally noted towns Masulipatnem is one. Under the Towns 
Improvement Act, 1871, referred to in that notification, a notification was , issued 
on the 25th: April, 1871, by the Governor-in-Couacil extending the provisions of 
that Act to the town ‘of Masulipatnam, Under.an earlier Town Improvement 
Act of 1865 (Act X of 1865), Masulipatnam, commonly called and known as the 
town of Bandar, in the District of Kistna and the areas specified in the notification 
under the Act were united for.the purposes of the act under the name of the town 
of Masulipatnam. : 1 8a 


The question is whether this area is part of'tEe municipality of Bandar town 
or Masulipatnam and whether a further notification under section 4 of the District 
Municipalities Act, 1920, is necessary before the property tax is levied under the 
provisions of District Municipalities Act, 1920, as:contended on behalf of the res- 
pondent. On a plain reading of the provisions or the Order. of 1948, 'there can 
be no doubt that this area was deemed: to have <lways formed part: of the town 
of Masulipatnam, also known as Bandar. That is what in terms sub-section (1) 
of section 4 states. If Masulipatnam: on‘ that .dete was already à municipality , 
governed by the provisions of the District Municipa_ities Act and if an area is added 
to it, it naturally follows that it forms part of tke m-micipality. Section 4 (1) 
directs also that it should be administered as part of the Bandar town and what 
is more, sub-section (2) of section 4 not only makes enactments, notifications, orders,. 
s chemes,-rules, forms and by-laws issued, made-or prescribed under such enactments ` 


noto Sr [r958 


for thé time being in force in the town of Masulipatnam should extend: to: andi 
be:in.force in the. added area, but should be deemed always, to have:extended to: ' 
anditorhave been in force:in the area included in the town by the preceding para- 
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graph: -This. implies. that: the enactment, namely, ` the District Municipalities. 
Act;:must be deemed to have been. in force all alang, in other words, it retrospec- 
tively makes the Act applicable: . Not only the Act but also notifications issued 
under.the enactments which were applicable to Bandar town: would also apply 
arid;also: must be deemed to have always applied and. extended to the new: area... 
By the.force of this Order the.District Municipalities Act applies to the area added 
| to-the:Bandar town and all the notifications issued, t.e., notifications constituting: 
. the Bandar town a municipality would also apply to this area and the municieality 
, would be entitled to levy property tax.under the provisions of the District Munici- 
palities Act. uu l ja FN i 
<- Itis however argued-on behalf of the respondent that it is not known “when .' 
exactly this territory was made. over to the British Government and unless that is. 
-  knownvit-is note possible to assunie that it formed part of the municipality. . The 
` exact date when this area became part of British territory in my opinion is irrelevant 
for on.either hypothesis the. area” formed: part of the municipality. - If; before the. 
District Municipalities Act, 1920,.came into force, the area was part of the Bandar 
" town, as. British territory the ‘procedure laid down.by section 4 of the District 
Municipalities Act:.cannot.obviously be applied because the provisions of that. 
section are prospective.in their,operation and, not retrospective;. If, however; the 
taking ‘over possession by the British Government of this, area from: the French 
Government was subsequent.to the Act of 1930, then the provisions: of section 4 - 
would.not apply to aü:/area which was not till then British territory. It applies. 
only to:areas-which are. subject. to the jurisdiction of Provincial. legislature, and in 
respect of which the'Provincial legislature could have enacted a law. When he 
possession was taken.over; the British Government could make-provision for its. 
administration also and extend.the operation.of the laws which till then applied 
to what was then: Bandar town to the newly added area. It was however urged 
that after India became 2.dominion after the Independence Act’ of 1947;-the domi- 
nion had no power to acquire or add any. fresh territory.to it., This argument, 
in my opinion, overlooks the provisions of section 5 (d) of the Governmenit of India 
Act, 1935. es ie tas ' 
-,' Sections 5 reads: . ^ o Rol E 
“The Dominion -of India established, by the Indiar Independence Act, 1947, shall, as from the 


v 
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Au l E (b) the Provinces hereinafter called Chicf Commissioner's Provinces 5 l o: NU 


"fs 
al 


n ; : 
Ses (6) the Indian States acceding, to the Dominion in the manner hereinafter provided ;.and ,. : 


The inclusiói in the dominion’ of án area implies that it was "originally not. 
part of the dominión:; There could be no*question of inclusion’ of/an area if it ° 
was already part of the dominion. This clause therefore empowers thé: dominiom 
to add: other. areas; Whatever máy'be the mode by which, the areas ‘were, acquired, 
Le, whether it was acquired under international law, by. cession, accretion con- 
quest or subjugation.. Whatever may be the mode, if the area’ was acquired, the: 
‘dominion with its consent could ;add that area. to the already existing area consti- . 
tuting the Dominion: of India... ‚Learned counsel for the respondent .when he ad- 
` vanced. this, extraordinary. proposition overlooked the. provisions of section 5 of the. 
Government -of India, Act;:(1935. In my opinion the argument.which is in the 
teeth of the clear provisions of the Constitution cannot be accepted. Under the , 
Act when India became a dominion, the power end duty to alter the boundaries. ` 
` of a province, to create a new. province, to increase the area of a province and to 
diminish its area is conferred upon the Governor-General by section 290 of the Act. 
- Before Independence this power vested in His Majesty. That power-was conferred’ 
. on.the- Governor-Geheral : when India was a dominion. . The Governor-General 
e 3 D. jar 
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under this provision was authorised. to make. altezations in the area of a province 
subject to the proviso that in making the orde- the Governor-General should 
ascertain the view of the Government’of such prevince which will be affected by 
the order, both with respect to the proposal to make the order and with respect. 
to the provisions to be inserted“ therein. When once the area is taken over and. 
added to a province, it naturally follows that an zrrangement should be made for 
its proper administration. An area so acquired tannot be deft in the air without 
providing the law applicable and the machinery which should administer the law 
to that area which was included in a province anc for this purpose sub-section (2) 
. authorised inter alia by clause (e) that the Governor-General should make other 
supplemental, incidental and consequential matters. In other words, all the 
necessary machinery for the administration of the area by the province and the 
law that should be applied to it should be prozided by the Governor-General 
whil€ adding an area to a province. It is that tha- has been provided by the order 
of 1948. It was not a legislative power which was exercised by the Governor- . 
General under section 290 as was wrongly assumed by the learned Subordinate 
Judge. The law is already there ; it had to be applied to a particular area which 
has been added to a province. This right of providing for the law applicable by a 
notification is not unknown to constitutional la.v of civilised countries. There 
are a number of decisions in which this power has been recognised and it is consi- 
.dered merely as a power to extend the existing laws by an executive order to the 
areas which have been newly added to a province., The Governor-General, there- 
fore, was competent to issue the order under section 290 of the Act so as to bring 
into force the enactments, notifications, orders, rules and by-laws which have been 
in force till then in.what was known as, Bandar -own alias ‘Masulipatnam. The 
requirement therefore that has been insisted on beaalf of the respondent that there 
should be a fresh notification under section 4 is im my opinion wholly unnecessary 
in view of the clear language of the order of 1948 wich it was within the competence 


of the Governor-General to issue under section 290 of the Government of India. 
Act. 


. There remains the objection to the tax itself oa the ground that there were no 
fresh resolutions and fresh notifications under sections 78 (3) and 80 of the District. 
Municipalities Act. This argument again, in my opinion, proceeds on a wrong 
assumption. It is not disputed that the property zax was properly levied in what 
was known as Masulipatnam municipality before the inclusion of the area. Reso- 
lutions and notifications were regularly made anc nobody ever disputed that the 
levy of property tax in the municipality was not warranted because the requirements. 
of the two sections were not complied with. Ifthe property tax was therefore 
properly levied by the municipality and if this area was included within the municipal 
limits, it automatically follows that all the laws waich weré applicable under the 
District Municipalities Act to Masulipatnam will equally apply to the area which 
has been added to the municipality. No fresh aotifications or fresh resolutions. 
are required and the tax in my opinion was properl" levied by the municipality. 


‘From the foregoing it follows that the.decison of the learned Subordinate 
Judge which proceeds on an erroneous view cannct be supperted and must be set 
aside and that of the District Munsif restored wizh .costs here and in the courts. 
below. : . M 


No leave. — : ' E ; PL C 
RM. (| pote ZEN ~, Appeal dismissed. , 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. JUSTICE VENKATARAMA ÁYYAR. 


| Kalavagunta Sriramarao | "EE .. Appellant* . 
v. i . 
Kalavagunta Suryanarayanamurthi and others .. | Respondents. 


Madras Debt Conciliation Act (XI of 1936), section 25— Registrar under Madras Co-operative Societies Act 
— f a“ Civil Court ”-—Sale by Registrar. in execution of award during pendency of application before Debt Con®ili- 
ation Board —Is void. : - 


Iù order to decide whether an authority constituted under a special statute is an adminisgrative É 
body or a tribunal discharging the functions of a judicial character of a-Court it is necessary to look 
into the nature of the powers conferred on the authority by the provisions of the Statute. 


The Registrar ‘of Co-operative Societies functioning under the Madras Co-operative Sgcieties 
Act and the rules made thereunder is a Civil Court though the provisions of the Code of Civil Procedure 
may not apply to it. SS AS us ; : 

Case-law reviewed. . ] a 4 

Subramanya Ayyar v. Official Liquidator, Mocheri Co-operative Society in Liquidation, (1 949) 1 M.L.J. 107, 
followed. j . 

Mohammad Amin Sahib (died) v. Tiruvannamalat Co-operatiue Society, (1949) 2 M.L.J. 682: ILL.R. 
(1950) Mad. 692, distinguished. ' | 


Proceedings pending before such Registrar in respect of a debt cannot be proceeded with unless 
an application made to the Debt Conciliation Board: for settlement of debts has been dismissed. 
Accordingly a sale held by the Registrar during the pendency of an application before the Debt Conci- 
liation Board is void. : ; 


! 
Appeal against the decree of the Court of the Subordinate Judge of Masuli- 


patnam in Appeal Suit No. 16 of 1947, preferred against the Decree of the Court 
of the District Munsif of Gudivada in Original Suit Np. 52 of 1944. 


Ch. Ramakrishna Rao for Appellant. | 
B. V. Ramanarasu for Respondents. , 


The Court delivered the following . 


JupcMENT:— This Second Appeál raises an interesting question as to whether the 
Registrar functioning under the Madras Co-operative Societies Act is a Civil Court 
within the meaning of that expression in section 25 of the Madras Debt Conciliation 
Act (XI of 1936). The facts are not in dispute.’ The first plaintiff is the father and 
plaintiffs 2 and 3 and the third defendant are his sans and they are the members 
of a ‘joint undivided Hindu family. The first plaintiff became indebted to the 
‘Co-operative Society of Kalavagunta and on the application of the society an 
award was passed against the first plaintiff by the Deputy Registrar of Co-operative 
‘Societies, Vijayawada, Award No. 1011 of 1933. In execution of the-said award 
the suit properties were attached in E.P. No.' 503 of 1940-41 on his file and the sale 
was fixed for 29th April, 1942. On 27th of April, 1942, the first plaintiff filed a ` 

"petition under section 4 af the Madras Debt Conciliation Act, D.C.B. No. 6 of 1942 
on.the file of the Debt Conciliation Board, Bandar, for settlement of his debts and 
among the debts included in the petition was the debt due to the Co-operative, 
Society under Award No. 1011 of 1933. No notice, however, of the presentation 
of this petition was given either to the Registrar or to the sales officer. On 29th 
April, 1942, the sale was actually held and the properties were purchased by the 
appellant for a sum of Rs.'6o0. On 16th May, 1942, the Debt Conciliation. Board 
dismissed the Application D.C.B. No. 6 of 1942 on the ground that as a result of 
thesale which had.taken place on 29th April, 1942, what was left of the properties 
of the petitioner was only a land of the extent of two cents and that, therefore, 
a settlement was impracticable. The first plaintiff moved the department for setting 
aside the sale but without success. Vide the order of the Joint. Registrar dated . 
26th March, 1943, Exhibit P-8. Thereupon the present action was instituted in 
the Court of the District Munsif of Gudivada for setting aside the sale on the ground 
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that it was in contravention of section 25 of the Madras Debt Conciliation Act 
and therefore void and for recovery of possession of -he properties from the auction- 
purchaser who was impleaded as the second defendant in the suit. The District 
Munsif held that the sale was in. violation of sectior 25 of the Act and decreed the 
suit and this decision was affirmed on appeal by tne Subordinate Judge, Masuli- 
patnam. The auction-purchaser has preferred thi. secord appeal. 


The only point for determination in this appeal is whether the sale held on 
goth April, 1942, was within the prohibition enactec in section 25 of the Debt Con- 
ciliation Act. In view of the long course of decis ons ending with Ratnasabapathi 
Iyer v.Subramania Pillai*, it has not been argued in this Cour: that even if the proceed- 
ings in E.P. No. 503 of 1940-41 fell within the pu-view of section 25 of the Debt 
Conciliation Act, the sale should be upheld for tke rezson, that no notice of the 
preserftation of D.C.B. No. 6 of 1942 was given to the Registrar or to the Sales 
Officer. The argument that has been pressed on behalf of the appellant is that the 
sale proceedings conducted by the Department under th provisions of the Madras 
Co-operative Societies Act are not proceedings in a Civil Court and that, therefore, 
unaffected by section 25 of the Debt Conciliation Act. The substantial question 
for determination is whether the proceedings in Z.P. No. 503 of 1940-41 were 
proceedings before a Civil Court within the meaning of that expression in section 25 
of the Debt Conciliation Act. i 


Mr. Ch. Ramakrishna Rao, the learned Advocate for the appellant, in an able 
argument contended that the Registrar and the Arkitrators acting under the provi- 
sions of the Co-operative Societies Act are performing functions more or less of a 
ministerial character, that even if those functions are judicial, the authorities are 
not acting as Courts and in any event they are not acting as Civil Courts as required 
by section 25 of the Debt Conciliation Act. When = question is raised as to whether 
an authority constituted under a special statute 5 an administrative body or a 
tribunal discharging the functions of a judicial character or a Court, the answer 
to it.must depend on the nature of the powers con-erred on the authorities by the 
provisions of the statute. It is therefore necessary in tke first instance to examine 
the provisions of the Madras Co-operative Societies Act so far as they bear on this 
contention. Under section 51 of the Act when there is a dispute between a Society 
and its members and of the nature mentioned thereix “ such dispute shall be referred 
to the Registrar for decision ". He may himself cecide the dispute under section 
51 (2) (a); he may transfer it to a person who is authorised by the Government 
to hear the dispute under section 51 (2) (b) or he may refer it to the decision of an 
arbitrator or arbitrators under section 51 (2) (c). The decision of the Registrar 
is final and not liable to be “ called in question in any Civil or Revenue Court ”. 
The decision of the person to whom the dispute is transferred under section 51 (2) (b) 
or of the arbitrator or arbitrators appointed under section 51 (2) (c) is open to revision 
by the Registrar under section 51 (5). 


f 


Subject to it the decision is final and cannot be called “ in question in any Civil 
or Revenue Court". Turning next to the rules framed by the Government in 
exercise of the power conferred by section 65 of tke Act. Rule XV prescribes the 
procedure to be followed when proceedings are taken under section 51. Sub-rule 
(1-A) provides that the period of limitation for refzrencs under section 51 shall be 
regulated by the provisions of the Indian Limitation Arrt as if the dispute were a 
suit and the Registrar a Civil Court. Sub-rule 3 prov-des that 

~“ the Registrar, the arbitrator or the body of arbitrators or other persons deciding the dispute : 
shall have power to administer oaths, require the attendance = all parties concerned and all witnesses 
and to require the production of all books and documents relating to the matter in dispute." 
Sub-rule 4 enacts that the Registrar or the arbitrators should record notes of 
evidence and pronounce a decision on a consideration of all the evidence in the 
case. Section 57-A confers on the Registrar or ary person empowered by him in 
that behalf power to recover the amounts due uncer the decision or award passed 
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under section 51 of the Act by sale of the property of the person who is liable under 
the decision or award, with or without attachment of the property., Section 57-B. 
declares that in exercising the powers under.section 57-A the Registrar or the person 
empowered by him in that behalf “ shall be deemed to be Civil Court for purposes. 
of Article 182 of.the first schedule to the Indian Limitation Act of 1908”. Rule 
XXII prescribes the procedure to be followed in executing the decision or award 
. passed under section 51 of the Act. It contains elaborate provisions for attachment 
of movables, of shares in a company, of negotiable instruments, of decrees and of 
debts. Then follow provisions for attachment of immovable properties, for settle- 
ment of sale proclamations and for sale in public auction. There. are provisions. 
for setting aside the sale on the deposit of the amount payable under the aw&rd or 
on'the ground of irregularity or fraud in the conduct of the sale ; for confirmation: 
of sale and for delivery of possession to the purchaser ; provision is also made for 


investigation of claim by third persons to the properties attached and for institution: : 


of claim suits. In short, Rule XXII is in substance a replica of Order 21 of the 
Code of Civil Procedure. There is also a provision that the decision or award 
passed under section 51 shall on application to the Civil Court having jurisdiction 
over the subject-matter of the decision or award, be enforced “ as if it were a final 
decree of the Court” (Rule XI (7) (c))]- ` : 


_ Such being the provisions of the Madras Co-operative Societies Act and the 
rules framed thereunder, the question is-how far they support the contentions of 
the appellant that the Registrar and the arbitrators are not Civil Courts. It was 
. firstly urged that the functions of the Registrar and of the Arbitrators under the. 
. Act are administrative and not judicial and reference was made to the decision in 
` Rajah of Mandasa' v. Jagennayakulul, as'supporting this position: There the point 
for decision was whether the High Court had power to entertain a revision against 
the order of a Revenue Officer making settlement of rent under Chapter XI of the 
Madras Estates Land Act and it was held by the majority of the Full Bench that the: 
Revenue Officer was exercising under that chapter-powers of a ministerial character 
and was, theréfore, not a Courtjover which the HighlCourt had powers of interference. 


The reason for this conclusion was thus stated by Reilly, Je : , 


t ` M ‘ "d i D DR DONORS 

“This examination of the provisions of Chapter XI shows, I think, that neither in the preparation, 

of record of rights nor in the settlement of-rents is the Revenue Officer acting asa Civil Court. The 

reliefs which can be sought and given in settlement of rents include reliefs which no Civil Court could, 

grant. They can be refused by an-order of the Executive Government. They can be imposed. 

between parties neither of wham had moved the supposed Court for any-relief. The procedure pres- 

cribed is wholly inappropriate and in some. particulars would be nothing less than scandalous in a 

Civil Court. I find it impossible to believe that by these provisions the Legislature intended to create 

Civil Court of any kind. Such a creation would be uniqüe monstrosity, not a kind of Civil Court but 
a travesty of a Court.’ $ 


The distinction between acts which are. ministerial and acts which are judicial 
has been, the subject of consideration in numerous cases in English Courts and 
they were reviewed by the Supreme Court in The Province of Bombay v. Kushal Das 
A, Advani?. A definition of a judicial act which was pronounced to be `’ 

'  * gne of the best definitions ofa judicial act as distinguished from an administrative act " - Dos 
(per Lord Atkinson in Frome United Breweries Co. v. Bath Justives®, is that given 
by May, G.J., in Reg. (John, M" Evoy) v. Dublin Gorporation*. He observed : 

t 

“A judicial act seems to be an act done by a competent authority upon a consideration of.facts: 
' and circumstances and imposing liability or aflecting the rights of others." í 
It will be seen from this definition that the essential ingredients of a judicial 
act are three in number :—It must be that of a person or persons who have legal 
authority to determine questions affecting the rights of parties and.in a judicial 
manner. Vide also observations of Lord Justice Atkin in The King v. Electricity 
Commissioners®, and of Lord Justice Slesser in the King v. London County Council. Judged. 





t. ‘(1931) 63 M.L.J: 450: LLR. 55 Mad.  ' 8, (1926) A.C. 586. : 
885 (F.B.). : 4. '(1878) 2 L.R. Ir. 371, 376. 

2. (1950) 2 M.L.]:70g : 1950 S.C]. 45317 “5. (1924) TE.B: 171: 7 77 7 os 
S.C. 6 : ; -6. (1931).2:K.B. 215 at 293. 
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by these tests the functions of the Registrar and of th» Arbitrators under the Madras 

‘Co-operative Societies Act. are clearly judicial. They are invested by the Act 
| "with powers to decide the disputes mentioned in secton 5: of the Act and to execute 
the decisions as provided in sections 57-A and 57-E. In exercising their powers 
under sections 51, 57-À and 57-B they are enjoined to hee= and decide on evidence, 
that is, to act judicially and the decisions given by them sre in repent of rights and 
obligations of individuals. 


In Srinivasa Tholoppachar v. Seshagiri Rao, the poi-t for daka atan was 
whether the Sales Officer acting under the provisicns of the Madras Co-operative 
Societies Act was acting judicially so as to.be entitled to protection under the 
Judicial Officers Protection Act. The Sales Officer had adjourned the sale and 
that had resulted in damage to the appellant. In zn ac=on for damages the Sales 

"Officer claimed protection under. the Judicial Officers Pratection Act. The appel- 
lant contended that it was an administrative act and that, therefore the Sales Officer 
-was not entitled to protection. In repelling this conatencon the Court observed : 

“ There were here proceedings analogous to proceedings n execution under the Code of Civil 
Procedure and if the Registrar of the District had passed an order directing the postponement of 
this sale, there would be no doubt that he would have been acing ir a judicial capacity. The Sales 
Officer is given equal power of ordering an adjournment anc he exercised this power in execution 
proceedings regularly instituted. The fact that the order is mt aprealable does not turn it from a 
judicial act into an administrative act. There are orders cortemplated by the Code of Civil Pro- 
‘cedure which are judicial orders and which are not appealable ”. 

This is clear authority that the proceedings unde- the Act are judicial and not 
administrative. It was next argued that even if the functions assigned to the 
authorities under the Act were judicial in character. that would confer on them the 
status of a tribunal but not that of a Court. _ That tEere is a real distinction between 
a tribunal and a Court cannot be disputed ; thougk it may often be fine and some- 
iimes difficult to define. 'There is no definition cf Ceart either in the Madras 
Co-operative Societies Act or the Madras Debt Ccnciliation Act; nor one under 
tHe General Clauses Act. Section 3 of the Evidence Act defines Court as including 
all Jüdges and Magistrates and all persons except Arbitrators legally authorised 
to take evidence. It was argued that as the reference ir section 51 of the Madras 
Co-operative Societies Act is to Arbitrators and as tEeir dzcision is termed an award 
the authorities acting under that Act are not Courts according to this definition. 
This contention was repelled by this Court in Velazudha Mudali v. The Co-operative 
Rural Credit Society?, where the question was whether the Registrar acting under 
the Madras Co- -operative Societies Act was a Court. Lealing with the argument 

that the decision is by ån arbitrator and that it is ae awzrd Walsh, J., observed: — ' 

“ Several points with regard to this position may be notec. The first is that he is not an arbit- 
rator in the sense in which that word is understood under the Arbitrazton Act or in Schedule II of the 
Civil Procedure Code and therefore, section 3 of the Evidenc= Act «hich excludes arbitration from 
the definition of Court is not of much assistance. The essentizl characteristic of an arbitrator is that 
the matter is referred to him by consent of both parties. But ander Rule XIV {now Rule XV) any 
one party may make a reference to the Registrar and on receipt 3f suck reference he is bound to dispose 
of the case. He can, no doubt, refer it to an arbitrator appoxated ky him or the several arbitrators 
(the word is used in a special sense here). But, his position in his matter is shat of a Court to whose 
decision one party can compel the other party to submit ". 

It must, moreoyer, be remembered that the definition ir the Evidence Act is only 
for the purpose of that Act. Vide Queen Empress v. Tulja*. 


‘In Halsbury's Laws of England, Vol. VIII, Page 525, paragraph 1166, Court 
is defined as follows :— 


“The term’ Court has inter alia the Sigina meaning of tk= Kinz's palace and has acquired the 
meaning of the persons who exercise judicial functions under autho=ty denved either immediately 
or mediately from the King ". 


It is unnecessary for the purpose of the present case to diens an exhaustive defi- 
nition-of-the-features-which distinguish-a Court-from a .tbunal... ‘The right of the 
Co-operative Society for the recovery. of the amourcs lent is a civil right which but 
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for the provisions of the Co-operative Societies Act would have to be brought before 
a Civil Court. Does it lose that character because the Act constitutes a special 
authority for its adjudication ? The authorities dealing with that claim under the 
Madras Co-operative Societies. Act are exercising the functions of a Civil Court. 
'The very procedure prescribed for hearing disputes and for enforcing the decision 
or award is closely modelled on the provisions of the Civil Procedure Code. It 
would,, therefore, be right to conclude that the Registrar and the Arbitrators; are 
acting as Courts in the discharge of their functions under the Art. 


There is also considerable authority in support of this position. In Subba Reddi, 
In rel, the Registrar of Co-operative Societies was held to be a Court. for purposes 
of section 195 of the Code of Criminal Procedure. In Velayuda Mudali v. The Co- 
operative Rural Credit Society®, already referred to it was held that the Regisgrar of 
Co-operative Societies was a Court within the meaning of section 52 of the Transfer 
of Property Act and that an alienation made while the proceedings were pending 
before him would be affected by the doctrine of Zis pendens. The following observa- 
tions of Walsh, J., might be quoted :— 

“Then it has to be noticed that the whole procedure under Rule XIV appears to ke devised as 
a short-cut by which the Registrar takes the place of the Court, decides a matter which would other- 


wise have been referred to it, and passes an award which becomes a decree of a Civil Court having 
Jurisdiction over the subject-matter of the decision when the Court is asked to enforce it”. 


This decision was followed by Somayya, J., in Venkatachalamiah v. Venkatiah?, 
where he observed : 
`“ The word ‘ Court? 'as mentioned in section 52 appears to me to be comprehensive enough to 
include the Registrar or the Arbitrator appointed by him under the Act”. — 
'. In Sheo. Saran v. Gaya Amla Go-operative Socieiyt, a Bench of.the Patna High 
Court consisting of Fazl Ali and Varma JJ., held that the Registrar bearing z a-dis- 
pute under the Act was acting as a Court. 


The learned Advocate for the. appellant cited several decisions i in which it had 
been held that the authorities constituted under particular statutes were held to 
be not Courts, but decisions relating to statutory bodies created: under other enact- 
ments cannot ‘be of much use in deciding whether on the provisions of the Madras 
Co-operative Societies Act and the rales framed thereunder the authortities consti- 
tuted thereby are Courts. 


In Manavala Goundan v. Kumarappa Reddi®, it was held that a District Registrar 
under the Indian Registration Act was not a Court, though he might be discharging: 


IN 


judicial functions. In Mohd. Ahmed v. Governor-General in Colincil®, the question that : 


came.up for consideration by a Full Bench was-whether a tribunal established under 
the United Provinces Town Improvement Act was a Court. It was held bya majo- 
rity that it was-not a Court ; while Abdur Rahman, J., came to a different conclu- 
sion.. After discussing the meaning of the word. * Court? Harries, C.J., observed :. 


: s It appears to me that before a person or persons can be said to constitute a Courz, it must be 
held that they derive their powers from the State and are exercising the judicial powers of the State 


If the tribunal is the restilt of any private arrangement for the settlement of disputes it cannot in my: 


view constitute a Court ”. 


These observations follow the statement of law in Halsbury's. Laws of Englánd 
Vol. VIII, page 525, already cited. Judged by. the tests laid down herein it must be 
held that the authorities under the Madras ‘Co-operative Societies Act aré Courts 
because they derive their authority to decide a dispute only under the provisions of 
the statute and not by any agreement of parties and they are exercising the judicial 
powers of the State. The weight of authority is, undoubtedly; in favour of the 
view that the Registrar and the Arbitrators functioning under the statute act as 


Courts. It was finally contended that even if the authorities under the Madras: 
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Co-operative Societies Act could be regarded as Coarts they could not be considered 
to be Civil Courts and that, therefore, section 25 of the Debt Conciliation Act which 
prohibits only proceedings in a Civil Court did not apply ; and support for this 
distinction was sought in some observations of Somayya, J., in Venkatachalamiah v. 
Venkatiah!. While holding that the Registrar and tke Ar5itrators were Courts within 
the meaning of section 52 of the Transfer of Propertz Áct the learned Judge observed 
as follows :— 


* We are not now concerned with the question whether the Registrar is a Civil Court but whether 
he is a Court under section 52 of the Transfer of Property Ac" 


This, of course, does not amount to a decision tha- the Registrar and the Arbitra- 
tors are not Civil Courts, Mr. Ch. Ramakrishna Eao argued that it is only Courts 
constjtuted under the Madras Civil Courts Act, II of 1873, that could be called. 
Civil Court. Putting it in another way he contended that it is only the Courts. 
governed by the Code of Civil Procedure that could ke called Civil Courts. No. 
authority was cited for placing such a constructica on the words ‘ Civil Courts’. 
In their ordinary acceptation, those words mean Courts which adjudicate on Civil. 
rights. A Civil proceeding is defined in Stroud’s Jadicial Dictionary as a 


“ process for the recovery of individual right or redres of individual wrong ; inclusive in its 
proper legal sense of suits by the Crown ". 


(Bradlaugh v. Clarke?.) Therefore Courts which decide disputed rights between 
subjects or between a subject and the State would be Civil Courts as opposed to 
Criminal Courts where the State vindicates wrongs committed against the public. 
It is in this sense that the words “ Civil Courts^ have been interpreted by the 
Privy Council in Nilamoni Singh Deo v. Taranath Mukerjee?. That arose under the 
Bengal Rent Act X of 1859 under which certain classes of rent suits were made 
exclusively triable by Revenue Officers in accordance with the procedure laid down 
therein. The question was whether the Revenue Offictals exercising the powers 
under the Act were acting as Civil Courts. The Act contained several provisions 
making a distinction between the Revenue Courts and the Civil Courts. On the 
strength of these provisions it was contended that the rent Courts were not Civil 
Courts. In repelling this contention, Lord Hobhou:ze, observed : 


* Tt must be allowed that in those sections there is a certain distinction between the Civil Courts. 
there spoken of and the rent Courts established by the Act, ard tha- the Civil Courts referred to in 
section 77 and the kindred sections, means Civil Courts exercising all the powers of Civil Courts as 
distinguished from the rent Courts which only exercised powers over suits of a limited class. In that 
sense there is a distinction between the terms; but it is entrely another question whether the rent 
Court does not remain a Civil Court in the sense that it is deGding on purely Civil questions between 
persons seeking their Civil rights, and whether being a Civil Court in that sense, it does not fall within: 
the provisions of Act VIII of 1859.” 


These observations show that Courts constituted fo- 
“ deciding on purely Civil questions between persons seeking their Civil rights ” 


must be considered to be Civil Courts, notwithstarding that they are created by a. 
special statute and are mentioned in that statute as distincf from Civil Courts. 
The true import of such a distinction is that while Special Courts have jurisdiction 
over a limited class of suits specified in the statute tke jur-dsiction of the Civil Courts. 
is not limited to any class of suits. To this extent there is a distinction between the 
two classes of Courts but in respect of the class of suits actually entrusted to the 
jurisdiction of Special Courts they perform in reladon t» them functions which but. 
for the Special Act would have been performed by Civil Courts and to that extent 
the Special Courts can be said to be Civil Courts in a different attire. bx 


In Pratap Udainath Shah Deo v. Madan Mohan. Nath Sabit, it was held by the- 
Calcutta High Court following the decision in Nilamoni Singh Deo v. Taranath Muker-. 
jee’, that the phrase ‘ Civil Court? in the Encumbered Estates Act was comprehen-- 
sive enough to include Revenue Courts. These decisiors furnish the answer to the 
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contention of the appellant that as the provisions af the Co-operative Societies Act 
maintain throughout a distinction between Civil Courts on the one hand and the . 
Registrar and e Arbitrators on the, other that. Hüphes that the latter are not Civil’ 
‘Courts. , . 


“ Itwas further argued for the appellant that section 57-B enacts that the CM 
should be deemed to be a Civil' Court for the purpose of the application of Article 
182 of the Limitation Act and that the word ** deemed " is a clear indication that 
in fact it was not a Civil Court and reliance was placed on the following observations 
of Viscount Dunedin in The Commissioner of “Income-tax, Bombay Presidency Ve The ` 
Bombay Trust Corporation Lid. t. 


«4. Now when a person is ‘deemed to be’ something the only meaning possible is that whereas 
.he is not in reality that something the Act of Parliament requiries him to be treated as if hs wee” 


But this argument ignores the history of the enactment of section 57-B. In Abdul 
Razack ‘Sahib v. Krishna Reddi?, the facts were that a society having obtained a deci- 

_.sion before the Assistant Registrar of Co-operative Societies applied to the Tahsildar 
for execution of the same. Thereafter'an application was filed in the Civil Court _ 
for execution. At the time of this application more than-three years had elapsed 
‘from the dates of the decision but if the application to the Tahsildar could bz regard- 
ed as application “ to the proper Court for execution ” limitation would be saved 
under Article-182 (v) (b). The question was,whether the Tahsildar acting under the 
Act was a Court. Cornish, J., held that he was not and that the application in 
the Civil Court was barred. by limitation. To nullify the effect of this decision, 
section 57-B was introduced by an amendment. It gave effect to the view 
“that the authorities functioning-under the Madras Co-operative Societies Act were 
acting as Courts. The Legislature-had not in mind the distinction between a Court 
.and a-Civil Court. On the other hand, while the decision in Abdul Razack Saheb,v. 
Krishna Reddi?, held that the authorities under the Madras Co-operative Societies 
Act, were not Courts, the amendment declared they were Civil Courts showing 
thereby that there .was no distinction between the- two: 


On behalf of the respondent reliance was placed on ‘the decision of this Court 
in Subramania Iyer v. Official Liquidator, Mochert’s Co-operative Society?. In zhat case 
the petitioner had preferred a claim to certain movables which had been attached 
in execution proceedings before the Deputy | Registrar of Co-operative Societies. 
“That having been dismissed, he filed a claim'suit. A dispute arose as to tae court- 
fee payable on the plaint. If the Deputy Registrar was a Civil Court within the 
meaning of Article 17 (1) of Schedule II of the Court-fees Act, a fixed court-fee 
-of Rs. 15 would be sufficient. | “If not, ad valorem’ court-fee would be payable 
-on the vàlue of the movables which was Rs. 750. It was held by Mack, J.. that the 
Deputy Registrar was a Oivil Court and the court-fee of Rs. 15.was suficient. . He 
«observed : 

“ There are only three categories of Courts so far as I am aware; (1) Criminal (2) C vil and (3 ) 
Revenue. I have no hesitation in finding that a Registrar acting under section 57-A and in accordance 


with the rules framed by the Government must be' deemed to bea Civil Court for purposes of Article 
17-1 of Schedule II of the Court-fees Act”; 


I agtee with this decision though the soundness of the distinction between Civil 
-and Revenue Courts might in the context be open to argument. i: 


As against this the appellant cited the decision in Venkatasami Naicker v. Chinnaya- 
„puram Co-operative .Stores*, where’ Basheer Ahmed. Sayeed, J., held that. an award of 
the Deputy Registrar of Co- -operatives Societies could not be equated to a decree 
of a Civil or Revenue Court for purposes of section 7 (tv-a) of the Court-fees Act, In 
ipia to this conclusion he followed the decision in Govinda Chettiar v. Uitukottat 

Co-operative Society®, in which Venkataramana Rao, J., had held that.an order of a 
liquidator determinirig under section 42 the amount of contributiori payable | was 
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not' a decree and the decision in Kalla Suraya €? Sons v. The Province of Madras’, 
where Satyanarayana Rao and Govinda Menon. JJ., held that an order of the 

. Deputy Commercial Tax Officer levying tax under the Madras General Sales Tax 
Act was not a decree. But the point for decision in tus appeal is not whether a 
decision or order passed by the authorities acting under the Co-operative Societies 
Act is a decree but whether the proceedings before them are proceedings in a 
Civil Court. -Indeed it may be a question whether the decision in Govinda Chettiar v. 
Utiikottai Co-operative Society®, which relates as already mentioned to'an order made 
under section 42 of the Act would apply to an award passed on a reference under 
sectiqn 51. In\Govada Bala Bharathi Co-operative Crzdit Saciety v. Venkatakrishnayya?, 
Somayya, J., was inclined to take the view that such a decision would amount to a 
decree and that appears to have been thé view of Walsh, J., in Velayudha Mudali v. 
The Go-operative Rural Credit Society’, Whatever tkat be, these authorities do not 
bear directly on the question that falls to be decided in this appeal. 


Considerable reliance was placed for the appelant cn the decision in Muhammad 
‘Amin Sahib v. Tiruvannamalai Co-operative Societies?. That was a decision on section 
57-A of the Madras Co-operative Societies Act. A society which had obtained 
a mortgage decree in the District Munsif's Court of Tiruvannamalai applied to 
the Registrar to execute it under section 57-A and under this execution properties 
were sold. : The validity of the proceedings was challenged on the ground that 
the decree-holder had not obtained an order under section 39 of the Code of Civil 
Procedure transferring the decree for execution to the, Registrar and that, therefore, 
the latter obtained no jurisdiction to execute the ;ame. This objection was over- 
ruled by Rajamannar, G.J. and Krishnaswami Nayudu, J., on the ground that 
the Civil Procedure Code did not apply-to the proceedings taken before the Regis- 
trar. The following observations of the learned chief justice might be quoted : 

** The short answer to this argument is that the execution to which section 38 refers is an execution 
under the Code of Civil Procedure. The proceedings taken. by tke Registrar under section 57-A 
of the Act may be of the same nature and may have the same resul- but they are not execution pro- 
ceedings in a Civil Court governed by the Civil Procedure Code. Section 99 says that the Court 
which passed the decree may on the application of the decree-holcer send for execution to another 
‘Court for any of the reasons mentioned in clauses (a) to (d). Clearly clauses (a), (b) and (c) do not 
apply. Clause (d) is in the following terms::—' If the Court which passed the decree considers for any 
other reason which it shall record in writing that the decree skould be executed Dy such other Court’; 
we think that such a Court must be a Court governed by the Code of Civil Procedure and not a body- 
which might have functions almost exactly similar to those o a Civil Court but is not governed by 
the Code of Civil Procedure. It may be that the Registrar actmg under section 57-A could be deemed 
to be Civil Court for some purposes, section 57-B expressly says tkat the Registrar will be a Civil 
Court for purposes of Article 182 of the Limitation Act. For purpcses of gourt-fee a learned Judge 
of this Court has held that the Registrar may be deemed to de a Civil Court. (Vide Subramania v. 
The Official Liquidator’. But there is no authority for the position that the Registrar can be treated 
as a Court within the meaning of section 39 of the Civil Procedare Code)." 


"What was laid in this decision is that the provisions of tke Code of Civil Procedure 
apply only to courts governed by it which is what had beea held by the Privy Council 
in Ramabhadra Raju Bahadur v. Maharaja of Jeypore’. “here is nothing either in 
the observations or in the decision in Muhammad Amin v. Tiruvannamalai Co-operative 
Society® to support the contentions of the appellant. . 


It has also to be noted that a decision or an award under the Madras Co” 
operative Societies Act can be executed either befor2 the Registrar or a Civil Court 
and likewise as happened in Muhammad Amin Sahit v. Térumvannamalai Co-operative 
Society® a decree obtained by a Co-operative Societe in a Civil Court could be exe- 
cuted either by the Civil Court or by the Registrar and there seems to be no suffi- 
cient reason for holding that the proceedings taken in execution of the same decree 
or award should be held to be civil proceeding if itis taken in one jurisdiction and 
not if in another. 
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Turning now to the provisions of the Debt Conciliation Act it will be seen from 
the definition of debt under that Act that it is comprehensive enough to include a 
debt payable to a Co-operative Society. A Co-operative Society is expressly 
included in the definition of creditor and the policy of the Act was clearly to provide 
for settlement of debts due to Co-operative Societies, subject only to th2 proviso 
in section r4 under which the consent of the Registrar has to be obtainec for such 
settlement. Section 25 of the Debt Conciliation Act is as follows : 

“ When an application has been made to a Board undersection 4 any suit or other 2roceedíng 
then pending before a Civil Court in respect of any debt for the settlement of which Apes ha 
been made shall not be proceeded with until the Board has dismissed the application ". 

On the language of this section the.intention of the Legislature would appear to 
be to prohibit all proceedings whether by way of suits or otherwise in respect of 
debts ‘which are the subject-matter of the application for settlement and, Civil , 
proceedings in the section must accordingly be interpreted as comprehending all 
proceedings for the recovery of debts mentioned in the petition wherever they might 
be taken. On this construction the proceedings before the Registrar would be 
within the prohibition enacted by this section. 


I am accordingly of opinion that the proceedings taken by the Society in E.P. 
No. 503 of 1940-41 were proceedings in a Civil Court within the contemplation 
of section 25 of the Madras Debt Conciliation Act and that the sale held on 29th 
April; 1942, is accordingly void. . The decisions of the Courts below are affirmed 
and this-appeal is dismissed with costs. 


No leave. "HS r 
R.M. a ———— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. VENEATARAMA - 
AYYAR. 


V. d a e Shrati rs f -- Appelrant* 
v. i 
“The State of Madras, represented by the Collector of Bellary, 
and another ..  Respordents. 


Mining Lease—Conditions under a Prospecting Lienz lf can be enforced in a Civil Court. 

Mining Lease—Grant of—Powers of Board of Revenue iri granting lease—If can be questionea in civil suit. 

Mining Rules—Nature of—Failure to observe—Effect—Civil Procedure Code (V of 1908), section 35-4 
—Scope—Compensatory cosis—When allowed. 

The grant of prospecting licences and mining leases is regulated by rules made by the Govern- 
ment of India. These rules are really in the nature of administrative instructions for the guidance of 
revenue authorities who are entrusted with the grant of the licences and the leases; These rules do 
not confer rights enforceable in a court of law, not can the infringement of any of the rules give 
rise to a cause of action on which an action can be founded. It is true that once a grant has been made - 
either of a licence or of a.lease validly and in accordance with the rules by the competent authority, 
i.e., either by the Government or by such authority to whom the. Government may delegate 
‘their powers, then such a grant may be binding on the Government and confer rights on the grantee. , 
But noone has an absdlute right to obtain a licence ora lease which can be' enforced against the 
Government in a civil court. 

The Board of Revenue to whom the power of granting mining leases had been: delegated would 

be acting within the scope of their authority in considering, the merits and demerits of applications 
from several persons. They have the power’ and jurisdiction to decide to whom the lease should 
be granted. Even.if their decision may not be spat. accarding to the Mining Rules, a civil courti 
cannot set aside their decision on that ground.;  . 
«, | The award of compensatory costs is now governed, by section 3 5-A of the Code of Civi Procedure. 
Tt is intended to deal with exceptional cases in which the exercise of the ordinary disccetion under 
section 35 would not afford a sufficient compensation.' So before awarding compensatory costs the 
Court should satisfy itself that the claim was false or vexatious to the knowledge of the unsuccessful 
party and that the intérests of justice require compensatory costs to“be awarded, Se 


Appeals against the decrees of the District Court, Bellary; in O. 2 Nos: 7 of 
1946 and 11 of 1946 sal dada on its file. 





* Appeals Nos. *792 and 793 of 1948: « ede 5 0 “roth November, 1952. 
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V. N. Shama Rao for Appellant. 


_ The Government Pleader (P. Satyanarayana Paju), C. V. Mannadiar and B. V. 
Ramanarasu for, Respondents. i "E 


“The Judgment of the Court was delivered be 


Rajamannar, C.7.—These two appeals arise ou: of two suits tried together along 
with another suit (which however has not come up in appeal) and disposed of by 
a*common judgment by the learned District.Judge of Bellary. The appellant is 
the plaintiff in both the suits. For a determination cf the questions which arise 
in tHese appeals it is necessary to relate the events which led up to the.suits. It is 
sufficient to commence the narration with the grant 2f a prospecting licence to 
the appellant on 28th May, 1941 (Ex. A-1) which conferred on him the sole right 
subjéct to the conditions contained in the licence, to mine, bore, dig and search 
for iron and work' and carry away red oxide of iron within an area of 76 acres 
being a portion of S. No. 326 of Janikunta village in Bellary district. The licence 
was for a term of one year commencing from '23th May, 1941. The contesting 
respondent in the appeals, one Vishnu Nimbka-, obtained a similar prospecting 
licence for red oxide on 11th June, 1941 (Ex. B-1) i respect of S. No. 3 in the 
village of 'Thurhti in the same district measuring 288 acres. This S. No. was ad- 


"jacent to the area in respect of which the appellant kad been granted a licence. 


Nimbkar also obtained a regular mining lease for a term of ten years comntencing 
from sth January, 1942, of two other portions of 5. Nc. 326 comprising about 304 
acres [Ex. B-26 (a)]. It is common ground that tae appellant did not do any pros- 
pecting during the period covered by.the licence in his favour. >It is also clear 
from the evidence that Nimbkar who was representec by his agent C. Srinivasa 
Rao was engaged regularly in working and extracting ore in considerable quantities . 
On 1gth February, 1942, the appellant wrote to the District Collector, Bellary, 
complaining that Srinivasa Rao, the agent of Nimbkar, had removed about 50 
tons of red oxide from the area covered by his prospecting licence. This communi- 
cation was forwarded by the Collector for inspecton aad report. On 23rd April, 
1942, the appellant requested the Collector of Belary z:o grant him a prospecting 
licence for one more year as he had not been able to Co any prospecting owing to 
“ unavoidable circumstances", The Collector granted this request and directed a 
renewal of the prospecting licence for a period of one year from 28th May, 1942, 


(Ex. B-6). Apparently no fresh licence was executed, because the office took the 


view that a fresh licence was not necessary for a renewal, as the conditions were 
the same and it was sufficient for the Collector t» issLe proceedings to the effect 
that the licence had been renewed (vide Ex. 3-6). On goth October, 1942, 
Srinivasa Rao' on. behalf of Nimbkar applied for the grant of a mining lease for 
the same area for which the' appellant had obtained a prospecting licence (Ex. B-2). 
The appellant raised objections as to the genuineness and validity of this application 


which were also pressed before us. But in our opinicn there is no substance in 


these objections. The application was produced from proper custody and its 
genuineness is conclüsively established by the challan {(Ex. B-2 (a)| obtained on 
21st October, 1942, for the deposit of a sum of Rs. 500 as the prescribed security 
which should accompany an application for a mining lease. Whether this appli- 
cation was duly stamped or not, it is dizficult to Ee cer-ain. But the absence of a 
stamp is a matter'only for the consideration of the Government authorities, and 
the appellant cannot rely upon any defect, even assuming there was one. The 
appellant also presented an application for the grant of a mining lease for the same 
area on 6th November, 1942 (Ex. B-3). ‘But ‘this was not’ accompanied by the 
deposit of any security. .It must however be meritiored;that the appellant hàd: 
deposited à sum. of Rs. 100 in connection with the grant of the prospecting licence 
to him and under.the rulesthis deposit could be, carried over to his credit in 
connection with the application for the mining lease. On. 26th November, 1942, 
the appellant sent in another similar application. 


Meanwhile the appellant filed a suit. against Nimbker in ghe Court of the 
District Munsif. of Bellary, O.S. No. 487 of 1942 cn gist September, 1942, for the 
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recovery of 65 tons of red oxide alleged to have been removed by him from the area 
covered by the prospecting licence in favour of the appellant or their value, Rs. 585 
and for the issue of an injunction restraining Nimbkar from entering on the said 
area or removing any minerals therefrom. Nimbkar inter alia pleaded that the 
ore was not dug from the area granted to the-appellant. This suit was dismissed 
by the District Munsif on 5th February, 1943, on the ground that it was not main- 
tainable because there was no valid, prospecting licence in plaintiff's favour, the 
renewal of the licence not having been registered. On 18th March, 1943, she 
Collector passed an order. directing that. neither party, i.e., neither the appellant 
nor Nimbkar, should work in the disputed area for a period of one month. Nimb- 
kar’s ‘agent’ protested against this order, but apparently with no effect. Mean- 
while the term of the prospecting licence in favour of the appellant which had been 
renewed was drawing to a close. "Therefore, on Gth April, 1943, he wrote to the 
Collector requesting him to grant the lease on or before the expiry of the period 
of the licence and in any event to extend the term of the licence until the lease was 
granted. He followed it up with another application for a lease on 27th May, 
1943 (Ex. B-71). On the same day he also prayed that the licence may be extended 
till the grant of the lease. He repeated his request by his letter dated 17th July, 
1943. On 21st August, 1943, the Collector passed an order permitting Nimbkar's 
agent to remove the ore from the disputed area after depositing Rs. 9 a month. 
The Circle Officer reported to the Collector on gath September, 1943, that under 
the orders of the Range Officer the boundary between Janikunta and Thumti had 
been revised and the portion under dispute had been included in Janikunta. ` 


Against the dismissal of his suit by the District Munsif the appellant filed an 
appeal to the District Court (A.S. No. 77 of.1943) but that appeal was dismissed 
on 24th March, 1944. ‘Thereupon he filed a second appeal (S.A. No. 1997 of 1944) 
which was eventually allowed by Kuppuswami Aiyar, J., on 8th August, 1945. 
The suit was remanded to the Court of first instance for trial and disposal. After 
remand it was transferred to the file of the District Judge where it was numbered 
as O,S. No. 11 of 1946. i 2 


~ On gth May, 1944,.the Collector submitted to the Board of Revenue his report 
on the two applications for the grant of a mining lease made by the appellant 
and, Nimbkar respectively, in which he strongly recommended the grant of the 
' lease,to Nimbkar. The following portion of his report fully sets out the reasons 
for his recommendation : . ; | 
: “5. Now both the parties have applied for the entire area of 76 acres on mining lease. Mr. 
Subbarangiah Chetti has not made any attempt to prospect for ore or even enter upon the land and 
he cannot therefore complain of encroachment. The prospecting licence held by him for the period 
from 28th May, 1942 to 28th May, 1948, is an unregistered one and not therefore valid. He has not 
undertaken any ‘mining operations ever since the licence was granted to him. He appears to be a 
mere speculator who wants to keep away the other applicant out. His application for the mining 
lease was also received late on 20th November, 1942 and is mot accompanied by a security deposit of 
Rs. 500 as laid down in rule 36, | The application of Sri C. Srinivasa Rao was received much earlier 
‘on 20th October, 1942 and was followed by the security deposit of Rs. 500 which was credited into 
the Imperial Bank of Ingia in challan-No. 263, dated 21st October, 1942, He has also enclosed 
to his application a statement showing’ the areas held “by him in the province -under mining 
concessions. He holds a certificate of approval renewed for 1944 and published at page 158 of Mis. 
Notifications, Part 1I of the Fort St. George Gazette, dated 8th February, 1944. He has been carry- 
ing on mining operations and it appears he had been supplying the Government of India, Supply 
Department, with the ore in large quantities and he is not therefore a mere speculator. He holds 
mining concessions in the adjoining lands in the same field and other fields in the vicinity, I there- 
fore request that the Board may be pleased to accord sanction for the grant of a mining lease for the 
entire area of 76 acres in S. No. 326 of Janikunta village for red oxide of iron.” 


“The Board called for certain files relating to the matter and they were duly sent 
with a covering letter by the Collector (Ex. B-70). The Board, while calling for 
the files, also asked the Collector to ascertain fram both the applicants whether 
they were willing to have the-lease for a- period of five years subject to the condition 
that it would be liable to termination without compensation if the Government 
required the land after the: War.” In pursuance of this direction the Collector, 
on 14th August, *t944, addressed letters to both the applicants (Exs. A-4 and B-39). 
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In the letter addressed to Nimbkar’s agent, the Collector, as directed by the 

: Board, informed him that he should stop further mining in the disputed area until 
final orders were passed by the Board of Revenue ‘The agents of both the appel- 
lant and Ninibkar on their behalf expressed their williagness to accept a lease for 
a period of five years subject to the condition suggested by the Board (Exs, B-14 
and B-40). Nimbkar's agent also complained against the order directing him tp 
stop further work in the disputed area. On 7th December, 1944, the Board of 
Revenue passed proceedings with the previous aporoval of the Government sanc- 
tioning the grant of a mining lease for a period of five years to Nimbkar subject 
to certain special conditions which are not very material. The order directing 
Nimbkar to stop further work was consequently -vithdrawn. The Collector inti- 
mated to the appellant that his application had been rejected. A temporary 
leaseewas executed in favour of Nimbkar on 28th December, 1944 (Ex. B-16) and 
a pucca lease subsequently. The Government by that time had apparently realised 
that there had been a muddle as regards the boundaries of the areas granted under 
the prospecting licence to the appellant and Nimbkar and evidently adopted the 
solution of granting the lease to Nimbkar of the entire area of 114 acres in S. No. 
326. Nimbkar was also granted a lease for S. No. 3 ir. Thumti village in accord- 
ance with the revised boundaries (Ex. B-43 dated 7th July, 1945). 


The appellant filed a petition to the Government of Madras protesting against 
the grant of the licence to Nimbkar and the rejection of his application, but the 
petition was rejected (Ex. A-5). He appears to have filed another petition to 
His Excellency the Governor. But that petition also was rejected. (Ex. A-5 (a), 
dated 29th May, 1945]. On grd December, 1945, he issued a notice to the 
Government under section 80, Civil Procedure Coce and filed a suit in the 
District Court on 7th February, 1946 (O. S. No. 7 af 1946) praying that the Govern- 
ment may be directed to specifically perform the agreement to lease by executing 
and registering a mining lease for at least a perioc of five years from 14th August, 
1944, in respect of the area covered by the prospecting licence in his favour. He 
also claimed from the Government and Nimtkar or either of them a sum of 
Rs. 20,000 or such other sum as the Court may determine, by way of damages and 
mesne profits and also future profits from tke daze of plaint.till the date of 
delivery of ‘possession. : 


In the plaint the appellant based his claim on two grounds. One was that 
under the provision contained in paragraph IV of the prospecting licence in his 
favour he was entitled as of right to a mining lease. The other was that the com- 
munication from the Collector enquiring whether the appellant was willing to 
accept a lease for a period of five years and his reply constituted an offer and 
acceptance and therefore there was a completed -ontract. The learned Distriot 
Judge held that the suit was not maintainable by the appellant who was a mere 
licensee and that there was no contract between Lim and the Government for the 
grant of a mining lease for five years. He therefore dismissed the suit. A.S. No. 
792 of 1943 is the appeal from this suit. | 


Mr. Shama Rao, learned counsel for the appellant, did not seriously press 
before us the second of the two grounds on which the plaint was based, and we 
think, very rightly. In no sense was there an offer by the Government to grant a 
lease. The Government were only enquiring frcm both the applicants whether 
they would be willing to have a lease for a shorter period than what they had asked 
for. Pressed to its logical conclusion the result cf accepting the appellant's con- 
tention would be that there would be two concluded contracts between the Govern- 
ment on the one hand and the appellant and Niribkar respectively on the other 
in respect of the same area. i 


The main question which falls to be decided in this appeal is whether the 
appellant is entitled to any right enforcéable in a court of law under any of the 
provisions of the prospecting licence in his favour. The licence contains 
covenants by the licensee, the powers of the Government and the rights of the 
licensee.. Appellant relies on paragraph IV (1) and (2) whicherun as follows : 
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' 1," x, During the subsistence of this licence the licensee shall have the right subject to compli- 
ance with the said rules to a mining lease in accordance with the said rule in respect of red oxide 
of iron over so much of the said land as the licensee may desire and the Governor shall think fit to 
graht and to the first offer such mining lease in repect’ of È Precious stones within the said lands as the 
Governor may: think-fit.to grant. | | ; is 


* If during the term,“ hereby ‘granted the- licensee' shall apply in accordance. with the said 
ices a mining lease‘of the said lands or any part thereof this licence shall upon the expiration by 
effl ux of time of the term hereby granted if the licensee shall by-notice in writing to.the Collector 
so require be extended for a further term to end either on the date on which such lease shall be pene 
or on such other ‘date as the Collector shalli in his discretion’ ‘prescribe. x z 


The appellant s contention is that under paragraph IV ( I) he Bde ‘a right to EUM 
a mining lease as.he has complied with the relevant mining rules ; he is also entitled, 
till-the':grant of a regular licence, to the extension of the term. of his. prospecting 
licence under paragraph IV (2). . . hs . 


“The contention on, behalf of the Governnient and Nimbkar i 15 two-fold. They 
plead firstly ‘that gthe appellant has “not complied ‘with some of the relevant 
rules and secondly that even if thé appellant’ is aggrieved as regards any-'of 
his alleged rights under the licence, his only remedy is to refer the questian to the 
Governor whose decision is'final and binding on the parties, ' as provided by para- 
graph V of the licence. TRE paragrapit s im so far as it is material sd this case is 
as follows: . : : ; ] 

- “TF ‘and whenever any dispute or quéstion shall Farise regarding the construction, meaning 
_ or effect of these presents or'the rights, powers, liabilities or duties of the licensee hereunder or as to 
the amount of payment of any royalty or:other money payale by virtue hereof or otherwise however 


in relation to these presents such dispute or question shall be referred to the Governor whose decision 
thereon shall be final and binding on: the parties héreto.” 


` The defaults on the part of the appellant alleged by the sagen ni are (1) the 
failure to deposit a security of Rs. 500 along with his application for a mining 
lease, and (2) his failure to, do any prospecting work during the period of the pros- 
pecting licences in his favour. : Rule 36 provides that with the application for the 
grant‘of a mining lease the applicant shall deposit as security in respect of the preli- 
minary expenses such sum not exceeding Rs; 500 as the Collector may determine; 
or with the Collector's permission give security to the like amount to the satisfac- 
tion of the Collector. Ifthe application relates to an area for which the. applicant 
holds.a- prospecting ‘licence, any amount held in deposit in respect of such prospect- 
ing licence will be carried. to his account. The appellant did hold.a' prospecting 
licence and had deposited a sum of Rs. 100 in respect of it. That would be carried 
to his account under this rule. , We think that the. appellant would be under.an 
obligation to deposit further amounts only if the Collector determined a sum to 
be deposited in excess of Rs.: .100.already held in deposit on Appellant S account. 
There is no substance in this objection. 


There is however more substance in the other objection; namely, that the 
appellant failed to do any prospecting work. This.is a matter of admission on the . 
part of the appellant. Under rule 38-A the Collector,.on receipt of an application 
for the, grant of a mining lease is bound to initiate enquiries to-satisfy himself (a) 
‘that the applicant is a suitable person to hold a mining concession, (b) that he intends 
to undertake operations immediately; and (c) that he is not a mere speculator who 
wants to keep the other applicants out. The Collector in his report, already referred 
to earlier in this judgment, in unequivocal terms expressed his satisfaction that the 
appellant was a speculator who wanted to keep the other applicant out and who 
had, no real intention of.undertaking operations. It may therefore be said that the 
appellant was not on this account entitled as of right to a mining lease. 


"There is also considerable force in the contention on behalf of the respondents 
that paragraph V'precludes the ‘appellant from resorting to any remedy except 
that provided therein. As the only right which the appellant claims is a right 
under paragraph IV (1) of the licence, it. may be said that the question which has 
arisen is regarding. the;construction, meaning and effect of the licence and the 
rights of the licensee thereunder. . Mr. Shama Rao, learned counsel for the appel- 


M 


` 


e 
£) PEDDARANGASWAMI SHRATI V. STATE OF MADRAS (Rajamannar, C. F.). 555. 


lant, tried to escape from the mischief of:this provision by contending that the 
provision was in the nature of an arbitration clause, end the respondents, if they 
wanted to rely upon it as such, had to follow the proper procedure, namely, they 
should have applied for a stay of the suit and mad: a reřerencé to arbitration. He 
‘also contended that the clause should be held to be ‘null and void as it virtually 
made one of the parties to a dispute the sole arbiter of the dispute. No one can 
be a Judge in his own cause, he urged.. We do not -hink that the clause relied 
upon'by the respondents is in the nature of an arbitration clause, though the provision 
contained in the proviso to that.paragraph is certainly in the nature of an arbitra- 
tionelause. As for the other objection, the reply iz that such rights as the appellant 
seeks to enforce are rights which he claims under the licence which he has accepted 
and he must be bound by the provisions of that licenze. Actually we find that 
the appellant has resorted to the remedy provided in paragraph V of the licence. 
He has filed a petition to the Governor and tha- has been rejected. He cannot 
have any further remedy under the licence. . 


' . Apart from these objections there is one more farmidable objection to the 
maintainability of the suit. The grant of prospecting licences and ‘mining leases 
is regulated by rules made by the Government cf Incia. "These rules are really 
in the mature of administrative instructions for the guidance of revenue authorities 
who are entrusted with the grant of the licences and che leases. These rules do 
not confer rights enforceable in a Court.of law, nor can the infringement of any 
of the rules give rise to a cause of action on which an action can be founded. It is 
true that once a grant has been made either of a licence or of a lease validly and in 
accordance with the rules by the competent authorizy, i.e. either by the Government 
or by such authority to whom the Government may delegate their powers, then 
such a grant may be binding on the Government and confer rights on the grantee. 
But no one has an absolute right to obtain a licence or a lease which can be enforced 
against the Government in a Civil Court. , : 

These rules are similar in their scope and application to the Darkhast rules. 
Both relate to the grant of rights and privileges as regards lands in which the State 
‘has full rights of ownership and power of disposa.. It has been consistently held. 
‘that the Darkhast rules do not by themselves confer any rights on any one to claim 
‘and obtain a grant of land on darkhast. “As early as 1876 Holloway, J., expressed 
‘the opinion that these rules do not constitute rights erforceable in a court of law 

(Fakir Muhammad v. Thirumalachariaf!.) ‘The decmion in Subbaraya Mudali v.-Sub- 
‘Collector, Chingleput®, takes the same view. In.that.case though certain mirasidars, 
of a village were entitled to claim the benefit of = preference under the Darkhast 
rules, it was held a Civil Court could not compel the revenue authorities to grant 
‘a patta to the mirasidars in preference to ,strargers. They had a preferential 
‘claim under the Darkhast rules, but the revenue auth-rities had an uncontrolled 
discretion. Bhashyam Aiyangar, J., in The Secretary of State for India in Council v. 
Kasturi Reddi3, drew a distinction between the enforcement by a private person 
‘of a claim based on an actual grant by an officer on behalf of the Crown and the 
enforcement of a claim to obtain a grant from the State based on rules relating to 
darkhast. The learned Judge observed : ° ° 

* It may be that no one can advance in a civil Court any daim against the Crown or any 
«one claiming under it, to the grant to him, under the darkhastrules, of land for which he has applied 
to the Revenue authorities under these rules (Subbaraya v..Sub-Cotlector, Chingleput*. i et t 
TBut when a person claims that a grant has been made to hint by an officer on behalf of the Crown, 
the mere fact that the alleged grant purports to have been made uxder the darkhast rules does not 
affect the jurisdiction of civil Courts to determine whether a grant kas been made which would bind 
tthe Crown or any one claiming under it subsequent to sh grant.” (The Collector of Salem v. 
iRangappa.*) b ` 
‘See also the observations of Bhashyam Aiyangar, J., in 5zppani Asari v. The Collector, 
‘Goimbatore®, In Muthuveera Pandyan v. Secretary of' State for India®, it was held that 





1. (1876) LL,R. 1 Mad. 205 at 222 (F.B.). 4. (1839) LL-R. r2 Mad. 404. ç, ^ 
2. (1883) LL.R. 6 Mad. 309. 4. , a 5. (gna) 12 M.L.]. 417 and 13 M.L.J. 472 : 
‘3. (1902) 12 MLL.J. 453: LL.R. 26 Mad.  LL.R.26 Mad. 742 at page 754- 


268 6. (166) LL.R. 30 Mad. 270. 
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the propriety of a decision of a.darkhast authority acting within the scope of its 
powers cannot be a subject of investigation by the Civil Courts. The question 
whether a Revenue officer acting within the scope of his authority did nor did not 
adhere to the prescribed rules cannot be investigated by a Civil Court. Miller, J., 
who' agreed with Benson, J., in that case said : 


“The Deputy Collector was undoubtedly acting within the scope of his authority in hearing 
and determining the appeals ; and in my opinion the civil courts have no power to investigate the 
question whether his decisión of the appeal was one which he could or could not have arrived at*by 
strictly following the rules laid down for the guidance of officers in disposing of applicatigns for 
waste lands." 


Applying this principle to the facts of the present case, it follows that the Board of 
Revenue to whom the power of granting mining leases had been delegated were 
acting within the scope, of their authority in considering the applications of the 
appellant and Nimbkar. “They had the power and jurisdiction to decide to whom 
the lease should be granted. Even if their decision may not be strictly according 
to the mining rules, à Civil Court cannot set aside their decision on that ground. 
The appellant cannot, therefore, maintain the suit, and it was rightly dismissed. 
The appeal is also dismissed with costs. 


We cannot however support the lower Court? award of compensatory costs 
-to the Government and Nimbkar separately in addition to the award of ordinary 
costs, two sets. ‘The award of compensatory costs is now.governed by section 35-A, 
Civil Procedure Code. . It is intended to deal with exceptional cases in which the 
exercise of the ordinary discretion under section 35 would not. afford a sufficient 
compensation. So, before awarding compensatory costs the Court should satisfy 
itself that the claim was false or vexatious to the knowledge of the appellant and that 
the interests of justice require compensatory costs to be awarded. We are unable 
to agree with the learned Judge.that the claim of the appellant can be said to be 
false or vexatious to his knowledge.. The appellant might have thought that the 
provision in paragraph IV (1) of the prospecting licence in his favour conferred a 
right on him to obtain a mining lease. It may be that this contention o? his has 
been found to be untenable. But, on that ground, it cannot be said to be false or 
vexatious: We set aside the decree of the Court below in so -far as.it awards 
compensatory costs to the Government and Nimbkar. The award of ordinary 
costs of the suit will, of course, stand. 


The learned Judge also dismissed the other suit filed by the ppdlant. from 
“which A.S. No. 793 of 1948 has arisen, to recover from Nimbkar the value of the 
ore alleged.to have been dug and removed by him from the area covered by the 
prospecting licence in the appellant's favour. He held that the appellant had not 
proved any trespass on his land or. that he has suffered any damage. Now, it is. 
clear that the only substantial question which arises in the suit is whether the pits. 
front which Nimbkar dug the ore in dispute were situated within the arez covered 
by the prospecting licence in favour of the appellant. If that question w2re to be 
decided in favour of the appellant, he would certainly be entitled to relief. Equally, 
if the finding on that issue was against the appellant, the suit must fail. Learned 
‘counsel for the respondent, Nimbkar, was unable to point to us a considered finding 
of the learned District Judge on this issue. In paragraphs 7 and 8 the learned. 
Judge no doubt referred to some of the documentary evidence relating to this issue.. 
But he did not attempt to solve what he calls the “survey tangle”. He referred! 
to the Government solving the tangle by the grant of a licence of a further - I4 acres. 
in S. No: 326 of Janikunta to Nimbkar. But that was subsequent to the period 
with which we are concerned in this suit and cannaz obviate the necessity of finding: ^ 
whether the pits worked by Nimbkar were situated ^in the area covered by the 
appellant's prospecting licence.. As we have decided to remand the suit for fresh. 
and. satisfactory disposal, we.do/not wish, to say anything on the merits. ' However, 
we must say in justification of.this.course that it appears to us that something can 
be said in favour of the appellant. There is evidence to show that the officers of the 
Government, on investigation and enquiry, came to the conclusion that the disputed 
area a really fell witltin the ambit of the appellant’s licence. No doubt, this opinion 
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of the officers of the Government is not conclusive of the matter. We have only 
mentioned it to show that the learned Judge was not warranted in brushing aside the 
appellant's case without fully discussing .the. evidence acduced on the point. 


We allow Appeal No. 793 of 1948 and set aside the decree of the District 
Judge dismissing the suit. The suit will be remanded to the District Court of 
Bellary to,be tried and disposed of in accordance with law. The appellant will be 
entitled to a refund of the court-fee paid on the memorandum of appeal. The costs. 
of this appeal will abide the result of the ‘suit. 


R.M. < Case remanded. 
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« IN THE HIGH COURT OF JUDICACURE AT MADRAS. 
PRESENT :—Mn. Justice BASHEER AHMED SAYEED. 


K. Ramaswami Mudaliar ‘ .. Appellant.” 
v. 


Poongavanam .. Respondent. 


` Workmen's Compensation Act (VIII of 1923), section 2 (1) (n) ‘and item 26 (a) Schedule 11—'* Workman?” 
—Cartman employed through clearing agenis to transport oil barrels -f appellant (dealing in oil) from the Rail-- 
way station to the go-downs—Injury to while unloading barrels—Richt to compensation for—Tests. 


Though the appellants, whose business: is to purchase and sel. oil as such, are not directly in 
any sense doing the business of transporting goods from one place to another, nevertheless the transport: 
of the goods in which they are dealing is vitally connected -vith tneir business and should be con- 
sidered to be part and parcel of their business in the selling of 2il. If their business was one of merely- 
entering into contracts for sale of oil, which would be stockec at any particular place, without their- 
having to do anything in the matter of the stocking of such oil, certainly the transport of such oil 
could be separated from their business. The transport of goods from one station to another may: 
in one sense be said to be incidental to the business of selling zhe oil. $ 


The phrase ‘‘ within the precincts of a warehouse in Zem 25 of Schedule II of Workmen’s: 
Compensation Act would not restrict the area of operation Sy the workman to the area contained’ 
within the four walls of the warehouse. The term precincts would naturally include the space that 
may be required for the loading and unloading of goods witEin the warehouse or without the ware- 
house, so that a distance of about ten feet that may be regu-red for the cart being brought near to 
the warehouse .of the appellants for being unloaded, will certainlz be within the precincts of the~ 
warehouse, so that it cannot be argued that when the cart s:ands outside on the road and unloads: 
itself into the warehouse, the workman was not employed in hand3ng or transporting goods within 
the precincts of the warehouse. é 


Case-law referred. 


Appeal against the Order of the Court of the Acditional Commissioner for 
Workmen’s Compensation at Madras, dated 25th January, 1949 and made in. 
W.C. No. 183 of 1948. 


M. K. Mohanarangam Pillai and M. V. Gopalaramam for Appellant. 
T. M. Venugopala Mudaliar for Respondent. 


The Court delivered the following 


JUDGMENT.— This is an appeal against an order of the Additional Commissioner: 
‘for Workmen's Compensation passed on a claim prferred by the respondent-cooly 

under section 10 (1) of the Workmen's Compensation Act. The respondent- 
cooly was employed under the appellants for the parpos2 of loading and unloading 
oil barrels from the Beach Railway Station .to tte warehouse of the appellants. . 
The nature of the employment was that the cooly was working directly under the‘ 
clearing agents, who were doing the work of transpcrting oil barrels from the 
station to the warehouse. The cooly was paid wages ty the clearing agents, who: 
received in turn the-charges for transporting the ox bar-els to and from the appel- 
lants. On the 23rd of August, 1947, the respondeat-cooly when he was unloading 
oil barrels, which he had carried in a hand cart from the Beach station to the ware- 
house of the appellants in Ibrahim Sahib Street sv ffered an accident by reason of 
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six barrels in the hand cart slipping down. Asra result of the accident, he broke 
one of his Jegs below the knee. He had to be removed to the hospital wherefrom 
he was discharged, after being attended to by the doctor, who applied plaster of 
Paris to the injured part. This plaster of Paris had to be kept on by the respondent- 
cooly for nearly. three months. He could not engage himself in any work during 
that period and his case was that even after the period of three months, he could 
not walk with ease. , He claimed compensation for the injury caused to hm in the 
course of his employment under the appéllants at the rate of Rs. 60 per month, 
which he said was the average wage he was earning before the accident. The learned 
‘Commissioner for Workmen’s Compensation, after recording the evidence of ghree 
‘witnesses on behalf of the claimant and. two witnesses on behalf of the present appel- 
lant, awarded compensation in a sum of Rs. 1,470 holding that the respondent- 
cooly was a workman within the definition of the term under section 2 (1) («) of 
the Workmen’s Compensation Act read with item 26-a as well, as item 28 of 
Schedule II of the Workmen’s Compensation Act. The appellants have preferred 
this appeal against the said order. : | 


The first point that has been raised by the learned counsel for the appellants, 
Mr. Mohanarangam Pillai, is that the learned Commissioner for Workmen's Com- 
pensation had awarded a sum of Rs. 1,470 whereas the actual claim made by the 
respondent-cooly was only Rs. 1,260. But actually Mr. Mohanarangam Pillai 
does not seriously press the quantum of damages if once it is held that the respondent 
"was a workman within the definition of the term as contained in the Workmen's 
Compensation Act. It is, therefore, unnecessary to go into the question as to 
"whetlier the claim should have been allowed only as made or any difference should 
not have been permitted. < , 


. The main point however that has been urged. by the learned counsel for the 
appellants is that the claimant does not come within the scope of the definition of. 
the term “ Workman ” provided for in the Workmen's Compensation Act. “ Work- 
màn ” has been defined in sub-clause (2) of section 2 of the Workmen's Compen- 
‘sation Act. “ Workman” means any person (other than a person whose employ- 
‘ment is'of a casual nature and who is employed otherwise than for the purpose of the 
employer's trade or business) who is (i) a railway servant as defined in seczion 3 of 
“the Indian Railways ‘Act of 1890 not permanently employed in an administrative, - 
district. or sub-divisional office of a railway and not employed in any such capacity 
.as is specified in Schedule II or employed on monthly wages not exceeding Rs. 400° 
in any such capacity as specified in Schedule II. In Schedule II of this Act, the 
‘persons who are classified as workmen within the meaning of section 2 (1) (n) of 
the Workmen’s Compensation Act are set out. , Item 26 is the relevant item for 
tthe purpose of this appeal. It is to the following effect : 

“ employed in the handling or transport of goods in, or within the precincts of (a) any ware- 
"house or other place in which goods are stored and in which on any one day of the preceding 12 
‘months ten or more persons have been so employed.” 
Sub-clause (b) of item 26 is not relevant for this appeal. The learned Commis- 
sioner for Workmen’s Compensation referred to item 26 (a) as well as to item 28 
of Schedule II of the Workmen’s Compensation Act but in that schedule we do 
not see item 28 at all. Obviously that is a mistake. 


_ Taking the facts of this case as disclosed in the evidence, it is the.contention 
of the learned counsel for the appellants;that the respondent could not be; consi- 
‘dered to be a workman falling within theiscope of the meaning of section 2 (1) (n) 
and item 26 (a) of Schedule II of the Workmen's Compensation Act. In the first 
place, Mr. Mohanarangam Pillai urges that this workman was not employed under 
the appellants as he was not being paid wages by the appellants ; nor was there 
any contract of seryice'between the appellants and the said respondent. On the 
other hand, he was being paid for his services by the clearing agents and even . 
those services were not in the nature of an employment by the clearing agents for 
and on behalf of-the appellants but the services of the respondent were simply 
engaged by the sid clearing agents who alone were responsible for the transport 
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of the oil barrels from the Beach station to the warezhouse of the appellants. That 
such a person could not be considered to.be a workman falling within the definition 
contained in the Workmen’s Compensation Act is the. contention of the learned 
counsel. Further, the learned counsel contends .tkat the respondent was not em- 
ployed by the appellants in the coursé. of their business, their business being only 
that of vending oil and. not transport of goods from ore place to another. The: 
business of-transport was not the business of the appellants but that was the concern 
of the clearing agents., The clearing agents were the persons who were doing the 
business of transporting the goods from one place tc another whereas the appellants: 
were only enagaged in purchasing and selling the o3 so that the point raised by the 
learned counsel is that if the Workman: suffered eny injury in the course of the 
transport of goods from one place to another, he could. look up only to the clearing 
agentg for whose business he was employed and nct the appellants whose business 
was quite different. He points out that the learned Cormissioner has gone wrong 
in assuming that the business of transport of the oi^ barrels from the Beach station 
to the warehouse of the appellants was the businesses of the appellants whereas in 
fact it was merely the business of the clearing agents. a 


In the next place the learned counsel points ovt that the respondent could not 
be considered to be a “ Workman ” within the meaning of section 2 (1) (n) for the 
simple reason that he was not an employee of the appellents much less an employee 
-of the clearing agents, for, aceording to the learned courel, the evidence discloses 

` that he was only engaged as a casual labourer and not zs an employee as contem- 
plated by the provisions of the Act. .On this ground, the learned Counsel would 
urge that the learned Commissioner for workmen's conpensation has gone wrong 
in the appreciation of the evidence and also the in-erpretation of the provisions of - 
the Workmen's Compensation Act in relation to the facts of the present case. - 


.The'entire order of the learned Commissioner for Workmen's Compensation 
and also the evidence both for the claimant as wel. as for the appellants has been’ 
read out to me. It cannot be disputed that the questicn whether the respondent 
in this case is a workman or not is a question of fact. . Or. the question of fact, there 
can be no appeal. : v 


‘The point then arises as to whether the evidence in this case is sufficient to, 
bring the present respondent within the scope of the defnition as contained in the 
Workmen’s Compensation Act. I may at once state that it is difficult to gather 
from the evidence that the respondent in this case is a casual worker. On the 
other hand, the evidence let in on behalf of the respender.t would seem to show that 
far from his having been a casual worker engaged for the purpose of transporting. 
oil barrels from the Beach station to the warehouse of the appellants, he has. been 
a regular employee under the clearing agents who in -urn' have been employed 
by the appellants. "Therefore on this point, I do not think I can agree with the, | 
learned Counsel that on the facts as revealed by the evidence, the respondent could’ 
be understood to be merely a casual worker. . 


It is true that the appellants are not engaged in tke business of transporting 
goods from one place to another and that their business is to purchase and sell oil 
assuch. Butit cannot be forgotten that the appellaats cennot purchase and cannot 
sell oil unless the oil is bought from one place and transported to their godowns 
before they:could sell the oil. In this case, the oil which they have to sell would 
appear to be received by them at a particular place and szocked by them at another 
place which. is distinct from the place wliereat it :s delivered to them. Though 
they are not directly in any sense doing the business of transporting goods from one : 
place to another, nevertheless the transport of the goods in which they aré dealing 
is vitally connected with their business and should be considered to be part and 
parcel of their business in the selling of oil. If their business was one of merely 
entering into contracts for sale of oil, which would be stocked at any particular 
place, without their having to do anything in the matter of the stocking of such 
oil, certainly the transport of such oil could be separated from their business. But 
as long as they have'to get oil and have to stock them in,order to self them, the trans- 


l 


566 ae TEE MADRAS’ LAW JOURNAL REPORTS.  ' [1053 


port’ is a very material and a very necessary, part of their business and if in the 
course of such transport any worker is employed, it cannot be doubted that this 
employee is employed to work in the course of their business even though there might. 
be an intermediary who employs the services of workmen who ought to do: the work 
of transporting for the appellants. The transport of goods from one station to 
another may in one sense be said to be incidental to the business of sellirg the oil. 
Even in that case, it cannot be said that the workman is not an employée for and. 
on behalf of the appellants to do work for them in the course of their business. *In 
such ‘circumstances the contention that a workman employed in the transport 
of oil barrels from one place to another is not employed in the course of and fer the 
business of the appellants does not appeal to me. In my view the workman must 
be said to be employed in the business of the appellants which involves very neces- 
sarily the transport of the commodity in which they are dealing from.one place to 
another. In this case, the respondent was employed in the handling or transport 
of goods from one place to another when he suffered the. injury while goods were 
being so transported for and on behalf of the appellants who were dealing in the 
goods viz., oil in barrels. : 


The other point raised by the learned counsel is that the unloading of the 
barrels was not done in the warehouse of the appellants -themselves. I do not 
think that I can agree with the contention of the learned Counsel on chis point 
either, for item 26 of Schedule II of the Workmen's Compensation Act prcvides that 
such employment in the handling or transport of goods may be in or Within the 
precincts of any warehouse. The phrase * within the precincts” in item 26 of 
Schedule II of the Workmen’s Compensation Act would not restrict the area 

of operation by the workman to the area contained within the four walls of 
the warehouse. The term precincts would naturally include the space that may 
be required for the loading and unloading of goods-within the warehouse cr without 
the warehouse, so that a distance of about ten feet that may be required for the‘cart 
being brought near. to the warehouse of the appellants for being unloeded, will 
certainly. be within the precincts of the warehouse, so that it cannot be argued that 
when the cart stands outside on the road and unloads itself into the warehouse, 
the workman was not employed in handling or transporting goods within the pre- 
‘cincts of the warehouse. In this case, I think that it would be quite right to hold 
that the workman was employed in the handling of goods within the precincts of the 
warehouse. 


A few authorities have been cited by the learned counsel. One of tFem is the 
one relied on by the learned Commissioner for Workmen’s Conpensation, viz., 
Arumugham v. Nagammalt. In this case, Mack, J. has held that the cooly, who 
was unloading the wagon at the time of the accident, was employed in the business 
of the contractor, The contractor was no doubt doing the business of loading and 
unloading under the Military at the Avadi station. If the learned Commissioner 
was right in holding that the appellants were doing the business of transport of oil 
barrels from one place to another, this case would have direct application to the 
facts of the present Case. But as it is, the business that the appellants were doing 
was really that of vending the oil, which involved the transport of goods from-one 
place to another. Looked at from that aspect, this case will have only an indirect 
bearing. The next case relied upon by the learned counsel for the appellants 
is the one reported in Rabia v. The Agent, G.I.P. Railway®. There the G.L.F. Railway 
entered into a contract with a company under which the latter was to construct a 
transmission line to carry electric power to various sub-stations on the railway. | 
It was held that the setting up of an overhead electric cable for the purpos? of trans- 
mitting electrical power to the railway was not ordinarily;part of the trade cr business 
ofthe principal. I do not think that that case has-any application to the facts of the 
present case. In this case the commodity that was . being transported was the 
very commodity in which the appellants were dealing... 
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Mr. Mohanarangam Pillai next referred me -o a-decision of. Satyanarayana 
Rao, J. in Masenu v. Narasammal, In that case, there was specific agreement with 
one M and the owner of a boat whereunder it was agreed that in consideration 
of M paying as hire to the owner of the boat a sura of money, the boat should be 

` allowed to carry a particular cargo. Further the owner.was under no responsibility 
for anything including the salaries of the crew. Ofthe crew, the respondent's hus- 
band met with death through an accident when tae boat was returning from its 
destination. The widow of the deceased workman claimed compensation from the 
owner of the boat under the Workmen's Compensazion Act. It was held that the 
contrgct with the owner was the demise of the boat and the owner should not be 
made liable for the damages claimed: This case was based on a specific contract 
which excluded the owner of the boat from any respensibility and the learned Judge 
` held shat if the widow had impleaded, M, who hired, the boat, perhaps a decree 
might have been passed against him. Mr. Mohararangam Pillai further referred 
me to paragraph 1114 in Volume 34 of the Hadsham’s Edition of Halsbury’s 
Laws of England. Sub-paragraph 2 of that paragraph says . 

“a person whose employment is of a casual nature and who is smployed otherwise than for the 

purposes of the employer's trade or business, not being a person employed for the purposes of any 
game or recreation and engaged or paid through a club." ` . 
Then the learned author addss that “ no general definition can be given of the ex- 
pression “ employment of a casual nature”; it seems to imply something midway 
between the regular .employment of a workman and an engagement for a single 
day." “The word * casual” is used colloquially, net as a term of precision.” . The 
further part of the paragraph is that 


* if the employment though casual is for purposes of the employer's trade or business, it is within 
the Act." : : 


Though it is difficult to define what exactly is meart by “ casual worker ” I do not 
think that that point arises for consideration in tHs appeal for the simple reason 
that I have held that the worker in this case is not a casual worker but is a worker 
employed in the regular service of the clearing agents for zhe purpose of transporting 
the goods of the appellant. Even if he be a casual worker but if he is employed in 
the business/of the appellants according to the Erglish Act, the workman will be 
entitled to compensation. 3 ; 4 


In the result, I am of the opinion that the compensacon awarded by the learned 
Commissioner is just and proper. I do not think there are any circumstances 
which call for my interference with.the order of the learned Commissioner. 


The appeal is, therefore, dismissed. . n £5 
RM. | oo Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE ‘AT MADRAS. 

j | (Special Original Jurisdiction.) | 
PRESENT :—MR. P. V. RAJAMANNAR, Chief Fusice AND Mr. JUSTICE VENKATA- 


RAMA AYYAR. : 
P. Arumugham and others .. Petitioners.* 
2. 
The State of Madras through the Chief Secretary, Fort St. ^... 
George, Madras and another .. Respondents. 


. Madras Restriction of Habitual Offenders Act (VI of 1948)—Valid:ty—Constituiion of India (1950), 
Articles 14, 19 and 20—Scope and effect. : thea 
The Madras Restriction of Habitual Offenders Act does aot ofend the provisions of Article 14 
of the Constitution of India (1950). It is not discriminatory on the ground: that it left to the dis- 
cretion of the Government or the Magistrate to take action uader section 110 of the Griminal Pro- 
cedure Code or under the provisions of the Act. A comparison of section 110, Criminal Procedure 
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Code with section 2 (4) of the Act which defines ‘ habitual offender’ and section 16 (1) of the Act ` 


which brings certain registered members of tribes notified under the Criminal Tribes Act within the 
Act demonstrates the difference in the scope of the two enactments. Persons dealt with, under 
section 110, Criminal Procedure Code may not necessarily fall within tbe definition of ‘ habitual 
offender’ though a ‘ habitual offender’ within the meaning of section’ 2 '(4) of the Act may be pro- 
ceeded against under section 110,’Criminal Procedure Code. In that case there is nothing to prevent 
such a person being dealt with both under the Act and section 110 of Criminal Procedure Code. 
It will not be accurate to say that the same person is being punished twice for the same offence because 
neither a declaration under section 3 (1) of the Act nor an order under section 110 of the Code can be 
said to be tantamount to punishment of an offence. Both enactments only provide far safegufards 
in the public interests, in one case the safeguard consisting in the execution of a security bond for 
good. behaviour and in the other consisting in restriction of movement and an obligatior to iptimate 
the whereabouts of the person. : . 


um . B . . » . ls ; * 
- , There is also no discrimination between persons coming-under section 2 (4).and persons coming 


under section 16 (1) of the Act. A person may be registered as a member of a notified tribg under ` 


the Criminal Tribes Act even if he has not actually committed any of the offences mentioned in 
section, 2 (4) of the" Act and even though he may not have been required to give security for good 
behaviour under section 110 of the Code. He might have been registered because he happened 
to-be a member of a tribe which is addicted to the systematic commission of non-bailable offences. 
The, Government may cancel the declaration which is deemed to have been made under section 3 (1). 
This the Government can do not only in the case of persons falling within section 2 (47 but also in 
the case of persons falling under section 16 (1) of the Ac; Though it might have been more satis- 
‘factory if even persons falling under section 16 (1) had been given an opportunity to show cause 
against the automatic application of the Act to them, yet it cannot be held that because there is no 
such, provision the Act is discriminatory. ' i v 
' Obviously the purpose of the Act is to prevent the cómmission of'crime by persons who by reason 
of hereditary and traditional inclinations or by inherent nature are prone to commit serious offences. 
Any legislation which bas such a purpose must necessarily be in the interests of the general public 
who must be protected against a comparatively small section of the community likely to injure the 
members of the, entire community. Section 5 of the Act anly requires every notified offender to 
intimate to the prescribed authority his place of residence and every change or intended change 
thereof and every absence or intended absence therefrom. It cannot be said to impose any restric- 
‘tions on the right of free movement, still less arly. ánreasonable restrictions on ‘the right. : 


Section 6 provides for the restriction of the movement of notified offenders, The Government, 
however have to consider 'several important facts and circumstances before making any declaration. 


The ‘obvious intention is that these restrictions. are, imposed only on persons whose record shows 


that they are likely to'be a menace to the general public. If the movement of such persons are not 
restricted and they are allowed. to be at large it may ‘be difficult for the Government through their 
police to have:a control over them. and prevent them from committing offences. The section is not 
therefore void as the restrictions imposed by it are reasonable and in the interests .of the general 
public. ; 

An opportunity to'show cause against the application of the Act to a persori coming under 
section'i2 (1) was evidently thought unnecessary, presumably because such persons had the'óppor- 
tunity before he was notified under ,the. Criminal Tribes Act. It would have been satisfactory 
if before the Act was made applicable, the person concerned had been given an opportunity to show 
cause against it and the Government had a discretion -either to issue or not: to issue a- notification 
under section 3 (1). But the expression ‘ reasonable’ is so wide and elastic that a Court shall not 
ordinarily strike down any restrictive provisions as void as being not reasonable, unless it appears 
to the Court that a different view could notbe taken with any justification... © : | | 


77 "There is no violation of Article;20 of the Constitution of India as the words ‘ prosecuted and 
punished’ have definite meaning, and ‘significance in thé administration of criminal justice and in 


that sense the impugned Act does not provide for prosecution or punishment except it be for contra- 


vening the provisions of the Act itself, « ' | 

"There is no substance in the contention that the notices issued under the Act are vague as the 
language of section 16 (1) is that a ‘ notification shall be -deemed -to have been issued ‘under 
‘section 3 (1) of the Act.’ No overt action on the part of the Government is necessary fcr the appli- 


cation of section 16 (1). If any person satisfied the conditions laid down in the sub-section then he - 


automatically comes within the scope of the operation'of the Act. : . 

It is not the province of the Court to embark on matters of policy like reclaiming even tlie worst 
offenders. , The legislature might, feel that certain restrictions are necessary in the interests. of the 
general public and security and a Court, will not interfere merely because these restrictions. are not 
in consonance with the social ideas, of the Court. zs 


s ur tos m 4 


- © Petition praying that in the circumstances stated in the affidavit filed therewith ` 


the High Court, will be pleased’ to issue a' writ of certiorari calling for the records. 
connected with the notice on the. rst Petitioner in pursuance of the proceedings 
in Reference No. D/7014/49, dated 12th May, 1951 and also directing the District 
Magistrate, Tiruchirapalli not to issue such notices on the other petitioners and 


à 
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others and to quash the proceedings of the District Magistrate of: Tiruchirapalli 
as illegal and ultra vires. 


K. Bhashyam for the Petitioners.’ 


The Advocate-General (V. K.' Tinwoenkatachar). assed by R. Santhanam for 
the Public Prosecutor on behalf of the State. PDC. og 


Judgment of the Court was delivered by . 
° Rajamannar, C.F.—The main question in this application is whether the Madras 
Restriction of Habitual Offenders Act (Act VI of 7948) in its entirety or any of its 
provisions has become void after the coming into “orce of the new Constitution as 
being inconsistent with the provisions of Part IIZ of it. The 16 petitioners are 
residents of Ramjeenagar, a village in Tiruchirapalli taluk of Tiruchirapalli District. 
One ‘of them, namely, the first petitioner, was sered vith a memorandum of the 
proceedings of the District Magistrate, Tiruchirapalli, dated 12th May, 1951. 
It is alleged that similar notices were intended to E» served on the other ‘petitioners: 
and other persons.’ The memorandum is in the fol owing terms : 


“Memorandum for imposing restrictions on Habitual Offenders. 


` 

It is hereby informed that as the person whose name and adcress is described below has been 
registered under the Criminal Tribes Act, 1924, and as he wahin a period of five years immediately 
preceding 29th April, 1948, had been either ordered to give securi-y for good bebaviour with refe- 
rence to section 110 of the Code of Criminal Procedure or convicted of an offence under section 24 
of the said Act or of a non-bailable offence under any other law, 2 notificaticn is deemed to have 
been issued under section 3, sub-section (1) of the Restriction of tze Habitual Offenders Act, 1948, 
he is declared to be subject to all the provisions of the said Act, and further subject to all the restric- 
tions imposed under the Criminal Tribes Act before the agth -April, 1948. 


* Further the said person is informed that he is bound zo intimate to village or police officers 
of the place mentioned in column 5 of the Schedule hereuncer every change or intended change p of 
his residence. 


(By Order). f A 2 
(Sd.) G.M. MurnuswaMt, | 
for District Magistrate. 
Facsimile of Muthukannu, Huzur Head “Derk. 








' ] Schedule. 
No. under Crimi- ; = i Particulars of the 
No. nal Tribes Act. Name. Father’s name, Residence place to which the 
' person is confined. 
1 2 3 4 5 ' 6 





14  266/TRI/KEP.  Arumugham  Ponniah Palani- Ramjesnagar. Within five miles 
Servai. andi. . ; bis round Ramjee- 
f nagar Area.” 
D N * . n + ` D 
i NE i s 
To understand the implication of this notice and the contentions of learned 
counsel for the petitioners it is necessary to refer tc the provisions of the impugned 
Act as well as the prior enactments, namely, the Cr-minal Tribes Act, 1924, and the 
“Madras Restriction of Habitual Offenders Act, 7943. 


The Criminal Tribes Act was passed by the Indian Legislature in 1924 and: 
was amended by the Criminal Tribes (Madras Aniendment) Act, 1943 and another 
amending Act of 1945. It is useful to first refer to zts main provisions as they stood 
before the amendments. Under section 3 of that Act, if the Provincial Government 
had reason -to' believe that any tribe, gang or class of persons or any part thereof? 
was addicted to the systematic commission of non-ba’lable offences, it was empowered 
to declare by notiftcation that such tribe, gang or clzss'or part thefeof was a criminal 
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tribe for the purposes'of that Act. Sections 4 to 9 deal with the registration of 
mernbers of any criminal tribe or part of a criminal tribe by the District Magis- 
trate. The District Magistrate had to publish a notice at the place where the 
‘register was to be made and other places as he thought fit calling- upon all the 
members of the criminal tribe to appear at 'a time and place specified before the 
person appointed in that behalf and to give that person such information as may be 
necessary to enable him to make the register. The District Magistrate was given 
the power of exempting any member from registration. , After the preparation 
of the register, no person's name could be added to the register nor any register 
cancelled except by or under an order in writing bythe District Magistrate. Section 
7, sub-section (2) expressly provides that before the name of any person is added 
to the register the Magistrate shall give notice to the person concerned. Section 8 
is as follows :— " 


* Any person deeming himself aggrieved by any entry made or proposed to be made, in such 
register, either when the register is first made or subsequently, may complain to the District Magistrate 
against such entry, and the Magistrate shall retain such person's name on the register, or enter it 
therein or erase it therefrom, as he may think fit." ; 


Under section 10 the Provincial Government may, Dy notification, issue in 
respect of any criminal tribe either or both the following directions, namely, that 
every registered member shall in the prescribed manner (a) report himself at fixed 
intervals and (5) notify his place of residence and any change or intended change 
of residence and any absence or intended absence from his residence. Section 11 
provided that if the Provincial Government considered it expedient that any cri- 
minal tribe or any part or member of such tribe should be restricted in its or his 
movements to any specified area or settled in any place of residence, it could declare : 
that such tribe, part of the tribe or member shall be-estricted in its or his movements 
to the areas specified in the notification or shall be settled in the place of residence 

“so specified as the case may be. Before making such a declaration the Provincial 
Government had to consider certain matters set cut in section 11 (2). Power to 
vary the specified area of restriction was given to the Government under section 12. 
Sections 16 to 19 dealt with the establishment of industrial, agricultural or refor- 
matory settlements and provided for placing members of the tribe in such settle- 
ments. There is also provision for establishing schools for children of the criminal 
tribe. Section 20 confers on the Provincial Government the power to make rules. 
Sections 21 and 32 deal with the penalties for breach of the sections or rules framed 
under the Act. Section 24 is a special.section providing for punishment even 
when no actual offence is committed. It is in these terms : 


** Whoeyer, being a registered member of any criminal tribe, is.found in-any. place under.such 
; a regi y , is. y. p 
circumstances as to satisfy the Court,— 


' (a) that he was about to committ or aid in the commission of, theft or robbery, or 


nor (b); that he was waiting for an opportunity to commit theft or robbery, shall be punishable 
with imprisonment for a term which may extend to three years and shall also be liable to fine 
which may extend to one thousand rupees.” ; . 


The other provisions are not material for this application. 


—— This Act was amended by Madras Act-XXIX of 1943... -The.important'amend- 
ments carried out by this Act are as follows:  . - 2E 


m 
" 


(x) The epithet “ criminal ? was substituted by “ notified ” in describing 
the tribe. * x MEN EC f 
, (2) In section 3 of the Act a proviso was added that before a notification 
was issued reasonable opportunity should be given to the tribe, community, group 
or class or part thereof which will be affected by the.notification to show cause 
against the issue. i NG, 

(3) Likewise, in section 5 a proviso was added that before registering any 
member the District Magistrates shall give him a reasonable opportunity to: show 
causé against sucheregistration. - pape sque Dam Wow EX ' 


‘ 
, | 
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(4) AC similar proviso. was added to sub-section" M ) of section T; E. 


U , Ki t 
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(5) Section 8 was deleted. 


Along with, this Amending Act. another Act’ was poss. Madras Act XXX of 1943; 
called the Madras Restriction of Habitual Offenders Act. — Habitual. Offender: 2 
was defined for the purpose of the Act as meaning: aay. person 


“ (a) who has committed not less than three non-bailable; offences, or 


* (b) who has been ordered to give security for good "bebaviour with reference to section 110 
of the Code of Criminal Procedure, 1898, or ~ 


(s) who,, by repute as established ata magisterial, enqury, is adilicted ' to the, commission of 
offences against the public peace or against ‘property. oris Ad such g character that it is necessary 


to impose restrictions on him under this Act.” 4 


Under Section 3 (1) of this Act, if the Proviidal Ca denen were satisfied 
that any person: was 4 habitual offerider they could declare that he shall be subject: 


“to any of the provisioris of the Criminal Tribes Act, :924 and the "rules made theré- 


under with’ modifications and restrictions, if any. Secton 3 (3) provided ‘for a 
reasonable opportunity being given to the person coecernzd before any notification 
was issued in respect. of him to show cause against such issue. 'Sectión 5. barred 
the jurisdiction of Courts to question the validity o? any notification issued under 
thé Act. Under, section 6, the Provincial Government was empowered to make, 
rules to carry out the purposes of the Act. 


“ The Criminal Tribes Act was Roed so far zs Madras. was coricerned by 
the Criminal Tribes (Madras Repeal) Act, 1947, except fcr the purpose. of section. 3 
of the Madras Restriction: of Habitual Offenders Act, : 1948. : Oa 


The Madras Restriction. of Habitual Offenders Act, 1 948, came into force on 
the 29th April, 1948. It repealed the Madras Resriction, of Habitual Offenders 
Act, 1943. The definition of a “ habitual offender’ for -1e purposes of ats Acti is 
as follows : 


i P ‘ gehen 


'*** Habitual offender’ means a person iio before: ‘or afie the commencement: of this Act; 'has 
been sentenced. to a substantive term of 'imprisonment, such sentence not having been set aside in 
appeal or revision, on not less than three occasions, for one >r aro-her of the offences under the 
Indian Penal Code set forth in the schedule, each of the subsecaent sentences having been passed i in 
respect of an offence committed after the passing of the sentence on the previous occasion : 


. Explanation. ~The passing of an order requiring a person to give security for good baliavigur. 
with reference to section 110 of the Code of Criminal Procedu-e, 1898, shall be deemed to amount 
to’ the passing of a sentence of substantive: imprisonment within ihe maning of this clause. ies 


Section 3, sub-section (1), provides, that the. ‘Gcvern-nent may by notification 
declare that a person shall be subject to the provisions ofthe Act to such extent 
and subject to such restrictions if any as may be specified if they, are satisfied: that, 
he is a habitual offender. They may also cancel or modify such declaration. Sub- 
section (2) of section 3 provides for reasonable opportunities being given to the 
person concerned to show cause against such issue or modification, if the modifi- 
cation was to his disadvantage. Under section 4 the Government were empowered 
to delegate their powers under section 3 to a District Magistrate. The disabilities 
of a habitual offender are contained in'sections 5 aad 6; ' Every. notified offender 
shall intimate to the prescribed authority: his place of residence, every charige ori 
intended change thereof and every absence or intenced axsence therefrom (sectión'. 
5)... The Government.may by notification declare <f, ix their opinion it was'ex- 
pedient to do so, that any notified offender shall Ee restricted in’ his movements: 
to a specified area. Before making such a declaration the Goverriment had to’ 
consider the nature of the offences, the circumstances in which they were committed, 
whether the offender follows any lawful occupation genuizely or only as a pretence 
and the suitability of the area to which his movements are to be restricted, the manner 
in which he should earn his living in.such área anc the adequacy of the arrange-.. 
ments therein.- Under section 7 the Governmerit mzy cancel any declaration made’ 
under section 6 or alter any notified area. Sections 3 to =D deal with the establish- 
ment of settlements. Section ir relates to rule masing, and sections 12 to 14 to 
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. penalties and procedure. “Section 16 is the most important section for, the.purpose 
of this application, and may be cited in full : KAN KA NE Kh 


“ (1) In respect of every person who stood registered under the Criminal Tribes Act, 1994 
(hereinafter in this section referred to as the said Act) at the commencemént! of this Act and who, 
within’ a ‘period of five years immediately preceding such. commencement had been either ; ordéred 
to give security for good behaviour with reference to section 110 of the Code of Criminal Procedure, 
1898, or convicted of an offence under section 24 of the said Act or of à non-bailable offence under ' 
any other law, a notification shall-be deemed to have been issued under section 3,' sub-section (1) 
of; this Act, declaring -him to be subject to all the provisions of this Act; and this Act shall apply to 
every such person accordingly. i MEC OP AM CULLEN 

,IB). Every notification issued in respect of any person under section 3 of the Madras Restriction’ 
of Habitual Offendeis Act, 1943, and in force at. the commencement of this Act, shall be*leemed 
to. have’ been issued unde? section 9, sub-section’ (1), bf this Act, all references in that nóufication 
to the provisions of the said Act and the rules made urider it being construed as‘references to the 
corresponding provisions of this Act and the rules made urnler it. EE AERE NA 
vm, Anynotification'or order issued or made under thesaid-Act in respect of any person, referred 
to in sub-section (1) -ór sub-section, (2), and in force: at.the commencement of this “Act, restricting 
e movements of such person or placing him in à settlement shall be deemed to aye Been issued 


4) 


c 


or made under this Act. K " BEST 


“TA, AN settlements éstablished ander section 16 of'the-said: Act and existing lit the /coiiiménce- 
ent of this Act shall be deemed to have-been established under section 8 of “this“Act.” E. Ai 
o'r It Was not disputed that the’ petitioners. before ùs stood régistered, under the 
Criminal Tribes Act, 1924 at the ‘commencement of Madras ‘Act VI of 1948, ie. 
` egth April, 1948. Therefore, if any of them‘ had, Within'a period of five years 
immediately preceding 29th April, 1948, been either órdered'to give security for 
good’ behaviour under section 110 of the Códé of Criminal ‘Procedure ior was con- 
victed of an offence under section 24. of fhe:Criminal Tribes Act.on of a.non-bailable 
offence under any other law, a notification shell be deemed to have been issued 
under'section 3, sub-section (1) of the^ Act declaring him to be subject to All the 
provisioris of the Act.. It was, not denied by the petitioner's ‘counsel that one or 
other of these conditions is fulfilled in’réspect‘of every one of the petitioners.“ ‘If so, 
under section 16 (1), a notification shall be deemed to have been issuéd' under 
section 3, sub-section (1).; Section 16 (1): does.not contemplate the issue of afresh 
notification. ‘Nevertheless the :District Magistrate . apparently: thought.,it better; 
to bring to the notice of the petitioners: and others similarly situated the effect of 
section 16 of the Act of 1948. " We read’ the memorandum ‘of the District Magis- 
trate referred to earlier in this judgment, as nothing more than an intimation to the 
coricerned persons of the effect of the enactment. Section 16 (3): declares thàt'any 
Aotification or order issued or madé "under the said,’ Act (Criminal Tribe$ Act) 
in respect of any person referred to in sub-section (1) or sub-séction (2) which was 
in force at thé commencemenit of the Act restricting tlie movements of such person 
or placing him in a settlement shall be deemed to have been issued or made under 
this Act "Though. the memorahdurh óf the Magistrate does not mention^the-rele-. 
vánt'provisions of the Act in detail, thé’ purport of the proceedings is: clear, 5 It is 
merely a reminder to the petitioners and similar prsons and does not purport to be a 
substantive order-passed under any section ofthe Act. ^ — ^" up 05 62. 
bore 4 d M HE M MEE d C Ki ANA ARAK on b (vocc owe gee net. 
` "lf this is realised, the objection, that the, notices issued are ‘vague. in character 
and indefinite in particulars, in that they do not give the offences committed by the 
petitioners, the date of conviction and other. details, disappears, The, learned, 
` judges who directed a rule nisi to issue. made a note as follows ii, .. E NO d P 
=. «We think, however, this petition should: be admitted on, another ground, namely, the'tdefects 
in. the notification bringing the petitioners, within the scope of. the Act. , The notification does; riot 
inter alia indicate the particulars of previous convictions ar registration under the.Criminal Tribes 
Act applicable to each petitioner and is merely couched' generally in terms of the alternative méntioned 
in section 16 (1) of Act VI of 1948.” °° VT TNNT E pine ur 
Wé too weré.inclined to take the same view at first. But on’ closer ¢xamihation | 
of the provisions of section 16 it became evident that there was'no Questión of any 
fresh ‘notification being conternplated ‘under that Section." The language employed 
in‘section 16 (1) i, * ` gh , waits Mis . Lu a NUDO 
bx ^a notification Shall be deemed. to have been issued: under section, 3 (1) of this Act” ^ 
A i p Ng 
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f No overt action on the partsof the Government is necessary for the application: 
of section 16, (1). If any person satisfied the corditions'laid, down in that sub- 
section, then he automatically: comes within the scope cf the operation of the Act. 
Now it is not denied that the petitioners are all pesons who stood registered under 
‘the Criminal Tribes Act, 1924, at the commencerrent of Madras Act VI of 1948. 
Nor is it denied that every one of them has been convicted of a non-bailable offence 
‘or an offence under section 24 of the Criminal Tbes Act within a period of five 
years immediately preceding the commencement o? Act VI of 1948. The schedule 
appended to the counter-affidavit filed on behalf of -he State, the accuracy of which 
was mot disputed, clearly establishes the fact that every me of the petitioners comes 
within the mischief of section 16 (1). We therefare: find that this objection is 
without substance. : Me . . 


Mr. Bhashyam’s main contentions on the constitutional invalidity of the provi- 
sions of the Act were based on Articles 14 and 19 (17 (4) of the Constitution. Arti: 
cle 14 was sought to be invoked on two grounds. The first is that the Act was 
discriminatory because it left to the discretion of Government or the Magistrate 
to take action in respect of the same class of persors, viz., habitual offenders either 
under section 110 of the Code of Criminal Procedu-e or under the provisions of the 
Act. Section 110 of the Code of- Criminal Procedure -uns thus : MM i 

“ Whenever a Presidency Magistrate, District Magistrat- or 3ub-Divisional Magistrate or a 
Magistrate of the first class specially empowered in this >ehalf by the Provincial Government 
receives information that any person within the local limits o^ his jurisdiction— . 

` (a) is by habit a robber, house breaker, thief, or forger, ar . 
'(b) is by, habit a recéiver of stolen property knowing tke same to have been stolen, or 


(c) habitually protects or harbours thieves'or aids in zhe ccncealment or disposal of stolen 
property, or on: ' 

(d). habitually commits, or-attempts to commit, or abets the commission of, the offence of 
kidnapping, abduction, extortion, cheating or mischief, or any cffence punishable under Chapter XII 
of the Indian Penal Code, or under'section 489-A, section 439-B, section 489-C, or section 489-D 
of that Code, .or. A P La Me 
~ (e) habitually commits, or attempts to commit, or abets the commission of, offences involving 
a.breach of the peace, or MES au, : 


. (f) is so desperate and dangerous as to render his beirg at large without security hazardous 
to the community. : 


Such Magistrate may, in manner hereinafter provided require such person to show cause 
why he should not be ordered to execute a bond, with sureties, “or his good behaviour for such period, 
not exceeding three years, as the Magistrate thinks fit to fix.” . 

A comparison of this section with section 2 (4) which defines ** habitual offen- 
der" and section 16 sub-section (1) which brings certain registered members of 
tribes notified under the Criminal Tribes Act wi-chin the Act demonstrates the 
difference in the scope of the two enactments. Perscns who can be dealt with under 
section 110 of the Code of Criminal Procedure may not necessarily fall within the 
definition of “ habitual offender ” in the Act though a “ habitual offender within 
the meaning of section 2 (4) of the Act may be liable to ke proceeded against under 
section 110 of the Code of Criminal Procedure. In that case there is nothing to 
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main provision of. that Act is section 3 which lays down that if a magistrate is, on a 
police report or otherwise, satisfied with respect to any person that'he is by repute 
a bad character and is either a habitual offender ar a person who habitually manu- 
factures, imports or sells an intoxicant in contravention of the provisions of the : 
Excise. Act of that State or is a keeper of a gambling den or a person who: has com- 
mitted or is about to commit a non-bailable offence contained in Chapter XVI 
or XVII of Indian Penal Code or that he is a person who habitually commits or 
attempts to commit or abets the commission of offences involving a breach of the 
peace or that he is a person who. is so dangerous as to render his being at large 
without security hazardous:to the community, he (that is, the Magistrate) mayecause 
to be served -on such person: a notice to show cause why he should not be ‘ordered 
to enter into a bond for his good behaviour or keeping the peace or both. In addition 
to the order, requiring the person to enter into a bond the Magistrate may also 
require such person to leave the State if he is not a resident of that State or to leave 
such area as may, be specified or to report his presence or movements in such manner 
as may be specified. The learned Judges held that the Act is discriminatory ; 
the discrimination lay in the fact that some are left to be prosecuted under section 110 
of. the Code while the others are prosecuted: under the Act, according to the fancy 


or whim of the Magistrate or the Police who moved him. 
Desai, J., says : 


“It was open to the Legislature of Uttar Pradesh to make a special law regarding habitual 
criminals or offenders. Making one law for habitual criminals and another law for other criminals 
would not, by itself, contravene Article 14. Habitual Criminals would, of necessity, require a different 
treatment; so long as' the treatment meted:out to them has some reasohable connection with their ' 
being habitual criminals, they cannot complain on the ground of inequality of laws. But the law 
regarding habitual criminals must apply to all habitual criminals alike and should not discriminate 
between some and others. The impugned Act, however, discriminates between habitual criminals ` 
^who have acquired: a bad reputátion and others who have not and the difference in the treatment 
meted out to them has no intelligible connection with the acquisition, or non-acquisition of a repu- 
tation as bad character. There is no reason why habitual criminals who have not acquired a bad 
reputation should be dealt with under section 110 of the Code while those who have acquired a bad 
reputation may. be. dealt with under the ‘Act.” . 2 

Earlier on in his judgment the learned Judge sums up the law a$ regards the 
classification: and. discrimination thus : $ y ; 


** 'The law that I gather from the above authorities is this. It is absurd to speak of one law for 
all circumstances ; it is sheer impossibility because there must be different laws to deal with different 
circumstances. What the equal protection clause means is simply this that the same law should 
govern those similarly circumstanced ; “it cannot and does not prohibit ‘different laws for those 
differently. circumstanced. The Legislature has full freedom to classify people according to circum- 
stances, and enact different laws for different classes ; but it must treat equally all similarly circum- 
stanced or falling in one class and the difference in treatment must have some intelligible or rational 
connection with the differences in circumstances ‘and not be arbitrary. Discrimination among 
persons in one class or similarly circumstanced whether apparent on the face of the statute or resulting 
in practice is all that is prohibited under, the clause, It is competent for the Legislature to leave it 
to the discretion of an authority to apply different laws to people in different circumstances but 
always provided that it lays down a rational standard to guide its discretion or such a standard 
can be presumed to exist; it cannot leave it to its arbitrary or naked discretion." : : : 


With these general observations we are in-entire agreement, Whether, apply- 
ing these general principles, the learned Judges were right in holding that the Uttar 
Pradesh Act which they were considering was unconstitutional in certàin respects, 
it is not necessary for us to say. But clearly these principles have not been violated 
by the provisions of the Madras Act, which differs widely from the Uttar Pradesh 
Act. “It is óbvious that all persons against whom action can be taken under section 
110 of the Gode of Criminal Procedure would not necessarily fall within the definition 
of ** habitual offenders ™ in section 2 (4) or within section 16 (1) of the Act. There 
miay be instances of overlapping in the sense that the same person may fall within 
the scope of both the enactments. But then, in such a case action could be taken. 
"underboth. '  '; = Mo fe 


Mr. Bhashyam ‘then-contended that the Act also made a-discrimination bet- 
ween persons coming under section'2 (4) and, persons coming under section 16 (1) 
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‘of the Act. ! Under section 3 (1) the discretion is vested in the Government or the 
District. Magistrate to whom the powers of Goverrment are delegated to declare 
or.not to declare a person to be subject to the provisions of the Act. ..It is also pro- 
vided. that before any notification is issued ‘in respect of any person.under sub- 
section (1) of section 3 a reasonable opportunity shall be g:ven to him to show cause 
against such issue of a notification. But under section 16, sub-section: (1), there 
is no discretion vested in the Government nor is there any provision for a reasonable 
opportunity being given to a person who is deemed to be subject to all the provisions 
of the Act. Undoubtedly this difference is real. But the question is whether 
persows falling within section 2 (4) and persons falling within section 16 (1) can, 
be-said to be both similarly.situated. We think noz. A person may be registered 
as a member of a notified tribe under the Crimina_ Tribes Act even if he has not 
actualy committed any of the offences mentioned =n section 2 (4)-of the Act and 
‘even though he may not have been required.to give security for good behaviour 
under section 110 of the Code of Criminal Proceduze. He might have been regis- 
tered because he happened to be a member of a trib2 which is addicted to the syste- 
matic commission of non-bailable offences. If befere the registration under the 
Criminal Tribes Act a person às given an opportunizy to show cause why his name 
should not -be entered in the register or if after the regis-ration a person included 
, in the register is given an opportunity of getting his name removed, it may be said 
that the’ legislature did not find any necessity for again giving him an opportunity 
to show cause against the application of the Act to Hm. But the Government may 
cancel the’declaration which is deemed to have bzen made under section 3 (1). 
This the Government can do not only in the case af persons falling within section 
2 (4) but also in the case of persons falling under section 15 (1) of the Act. Though 
it ‘might have been more. satisfactory if even persons falling under section 16 (1) 
had been given an opportunity to show cause'agairst the automatic application of 
the Act to them, yet we cannot hold that because there is no such provision the 
Act is discriminatory. ; zE 


. The next contention of. Mr. Bhashyam was thet the provisions of the Act are 
inconsistent with Article 19 (1) (d) of the Constitudion which confers the right on 
all citizens “to move freely throughout the territcry af India’, Sub-clause (4) 
has of course to be read with Article 19 (5) which rans as follows :— 3 » 


“$ * Nothing-in ‘sub-clause (d), (e) and (f) of the said claus: (clause 1) shall affect the operation 
of any existing law in so far as it imposes, or prevent the State from making any law imposing, reason- 
able- restrictions on the exercise of any of the rights conferred. by the said sub-clauses either in the 
interests of the general, public or for the protection of the interess of any Schedule Tribe.” 


Undoubtedly the Act does impose restrictions on the right of free movement. The 
question therefore is whether the restrictions imposed can be held to be reasonable 
and in the interests of the general public, because in this case it is not suggested 
that the restrictions are for the protection of the interests of any Schedule Tribe. 
It has been pointed out time and again that there cennot 5e any precise or exhaus- 
tive definition of the term “ reasonable” nor can any definite tests be laid down to 
ascertain whether a particular restriction is or is not in the interests of the general 
public. ' In this case, however, we do not think tha- it can be seriously contended 
that the restrictions imposed by the Act are not im the interests of the general 
public. Obviously the purpose of the Act is to prevent the commission of crime by 
persons who by reason of hereditary and traditional inclinations or by inherent 
nature are prone to commit serious offences. Any legislation which has such a 
purpose must necessarily be in the interests of the general. public who must bel 
protected against a comparatively small section of the community likely to injure 
the members of the entire community. : 


Are the.restrictions then reasonable ? Mr. Bhashyam contended that they are 
not. ‘He impugned both the substantive and procedural provisions of the Act as 
not being- reasonable..- Section 5-only requires every notifed offender to intimate“ 
to the prescribed authority his place of residence end every change or intended 
change thereof and every absence or intended absence therefrom. The séction 
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-does impose obligations on a notified offender which it does not impose on other 
‘citizens. But there are many other conceivable cases in which intimation of change 
-of residence and notice of absence is necessary. Sometimes such intimation is 
-necessary for official purposes. We see nothing in the provisions of this section 
which can be said to impose restrictions on the right of free movement, still less any 
unreasonable restrictions on that right. Dos : . 


` Section. 6, undoubtedly, indeed expressly, provides for the-restriction ofethe 
movements of notified offenders.. It is not every notified offender that is made 
subject to the restrictions under this section. It is only if, in the opinion of the 
‘Governinent, it is expedient to do so in the case of any particular notified’ offender 
that a-notification declares him to be restricted in his movements to a specified area. 
Before making such a declaration the Government_have.to consider several important 
facts and circumstances, for example, the nature of the offences of which the offender 
chas.been convicted and the circumstances in which. they were committed and whe- 
ther the offender follows: any lawful and bona fide occupation. The suitability 
of the area to which his movements are to be restricted has also to be considered 
and the’ Government should have regard to the orpportunity which the offender 
is likely to have to earn his living in such area adequately. The obvious intention 
is that these restrictions are imposed only on persons whose record shows that they 
are likely to be a menace to the general public. ‘The Government are also empower- 
ed under section 7 to cancel any declaration made under section 6. In Dr. N. B. 
Khare v. State of Delhi} the Supreme Court upheld an externment order which res- 
‘tricted the movements of Dr. Khare in the interests of public safety. It is true 
that the action in that case was taken under a temporary enactment, whereas the 
Restriction of Habitual Offenders Act is a- permanent one; , It is.also true that 
the notification imposing restriction under section 6 need not fix any period. If 
the Government do not choose to cancel the declaration the restrictions may con- 
ünue till the end of the life of the notified offender. Nevertheless we think that 
the validity of the impugned provisions must be upheld as reasonable because of 
. the purpose behind such restriction. It is assumed that the notified offenders are 
persons who commit serious offences by habit'and not on momentary provocation. 
Tf the-movements of such persons are not restricted and they are allowed to be 
at large it may be difficult for the Government through their police-to have'a con- 
trol over them and prevent them from committing offences. In spite of the pro- 
visions of the Criminal Tribes Act being applied to them we find from the schedule 
appended to the counter-affidavit filed on behalf of the State that some of the peti- 
tioners who. belong to Tiruchitapalli District have been convicted of offences at 
Jamshedpur, Jullundur, Poona, Bombay, Alipore and Ranchi. We hold, there- 
fore, that section 6 of the Act is not void as the restrictions imposed by it must be 
deemed to be reasonable and in the interests of the generál public. 


Mr. Bhashyam then, contended that the procedural provisions of the Act are 
not reasonable in so far as they relate to persons coming under section 16 (1) of the 
- Act. There are safeguards against hasty, and ill-considered action so far as persons 
falling within the definition of section 2 (4) of the Act are concerned. Firstly, they. 
are given an opportunity to show cause against the issue of a notification under 
section 3 (1). The, Government are given discretion to issue or not to issue a notifi-, 
cation. The rules framed under the Act provide even for the filing of a written 
statement and permit the person against whom action is intended to be taken to 
appear in person or by pleader. But in the case of a person coming under 
section 16 (1), learned counsel submitted there is no such opportunity given. 
He drew our attention to the two decisions of the Supreme Court of United 
States in Minnesota Ex. Rel. Pearson v. Probate Gouri? and Buck v. Bell? to show that 
before fundamental rights of a citizen are curtailed adequate safeguards are provi- 
ded to ensure against the, misapplication of the provisions of a statute which has: 
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the effect of so curtailing his rights. There is some force in this complaint. An 
opportunity to show cause against the application cf the Act to a person coming 
under section 16 (1) was evidently thought unnecessary, presumably because 
such person had that opportunity before he was noti3ed under the Criminal Tiribes, 
Act. Section 8 of the original Act gave an opportunity to any person deeming 
himself aggrieved by any entry made or proposed to be made in the register of notified 
persons to complain to the District Magistrate. The amendments to the Act made 
by “Act XXIX of 1943 expressly provided for a rcasonable opportunity to show 
cause against the issue of-a general notification under section 3 and before the 
registyation of any member of the notified tribe. The fect, however, remains that 
such opportunity would have been given only befcre the passing of Madras Act 
VI of 1948 and a long time might have elapsed since the registration under the 
Criminal Tribes Act. It would have been more satisfactory, if, before" the new 
Act of 1948 was made applicable, the person concerned aad been given an oppor- 
tunity to show cause against it and the Government had a discretion either to issue 
or not to issue a notification under section 3 (1). Nevertheless we do not feel 
constrained to hold that on this account section 15 (1) is void. The expression 
“ reasonable” is so wide and elastic that a Cour: shoald not ordinarily strike 
down any restrictive provision as void as being not reasonable, unless it appears 
to the Court that a different view could not be taker witk any justification. 


Lastly, Mr. Bhashyam contended that the provisions of the. Act imposing 
obligations and restrictions are inconsistent with Ar-icle 20 (2) of the Constitution 
which says: . s $e E. Sw ty fs ; 


** No person shall be prosecuted and punished for the same offence more than once.” 


It is impossible to describe the restrictive precautions taken under the Act as pro- 
secution and punishment. “ Prosecuted and punshed” have definite meaning 
and significance in the administration of criminal justice, and in that sense the 
impugned Act does not provide for any prosecution or punishment except it be for 
contravening the provisions of the Act itself, in whch case there is no question of 
any person being prosecuted and punished for the- same offence more than once. 
There is nothing.in this objection. P 


Mr. Bhashyam referred to the general policy of all civilised governments to 
reclaim even the worst offenders and to make them honest citizens of the land by, 
improving their conditions and giving them opportunities to lead a clean life and 
urged that the Act is not in accordance with such = policy as it more or less segre- 
gates certain persons as perpetual offenders. It is not the province of this Court 
to embark on considerations of policy. The legilature might feel that certain 
restrictions are necessary in the interests of general security and make special provi- 
sion for settling those persons, though it is neither aCequaze nor comprehensive. In 
any event we cannot hold that any of the provisions of the Restriction of Habitual 
Offenders Act is unconstitutional and void because it is not in consonance with 
social idea.  . 

The application is therefore dismissed. Ther2 will be ho order as to costs. 


V.P.S. i f Application „dismissed. 
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IN THE HIGH COURT OF JUDICATURE. AT MADRAS. l 


PRESENT :—Mm. Justice Mack. 


' Borra Ramayya and ánother sien ; .. Appellants* 
(A J. n : . t . ^ 
Borra Venkatachellamma and another Ry .. Respondents. —— 
Arbitration Act (X of. 1940), section 47-—Proviso—Scope. : ; e.. 


`. + Prima facie section 47 of the Arbitration Act governs references to arbitration by parties in a, 
pending suit without reference to or knowledge of the Court. The Act does not provide for arbitration 
in pending suits except through Court. According to the proviso to section 47, an award on the 
footing of an arbitration in a pending suit may only form the basis of a decree by consent. ` 


“Where in a private arbitration in a pending suit without the knowledge of the Court, arbitrators 
begin to differ from each other, give each other the lie, if not begin to quarrel with each other, another 
‘dispute is-in consequence created and the only course is for a Court to ignore the arbitration and 
decide the suit on its merits. . 


Appeal against the order of the Court of the Subordinate Judge, Guntur, > 
dated 24th September; 1949, in A.S. No. 189 of 1949 preferred against the decree! 
of the Court of the District Munsif, Guntur, in O.S, No. 362 of 1948. . i 


B. V. Ramanarasu for Appellants. . : 
M.S. Ramachandra Rao and M. Krishna Rao for Respondents. 


The Court delivered the following: | 


JUDGMENT :—The. appellants are the plaintiffs, who sued the two defendants 
on 25th June, 1948, for a permanent injunction restraining them from opening a 
doorway into an alleged private lane belonging to them and for a mandarory in- 
junction directing the removal of a wall which encroached on their site., This 
appeal, arises out of a reference to arbitration ‘outside court subsequent to the filing 
of the suit, which degenerated into a regrettable fiasco as between the. arbitrators 
themselves, three of them giving the lie direct to the fourth arbitrator one S. Rattiah. 
The learned District Munsif accepted the evidence of three arbitrators , examined 
for the plaintiffs as P. Ws. 1, 2 and 3 that there was an award in writing signed 
by all the four arbitrators and decreed the suit in accordance with a'copy kept by 
P. W. 1. The finding on their evidence was that Rattiah suppressed the signed 
award. "The learned Subordinate Judge in appeal preferred to believe Rattiah 
and remanded the suit for fresh disposal. i : UC 


The relevant facts briefly are these. The suit was preceded by the usual preli- 
minary canter in the Magistrate’s court. The first defendant, who is a woman, 
one Venkatachellamma, bought a site next to the plaintiff's house and:started build- 
ing. ‘The second defendant is said to be some relation of hers but said to be looking 
after her affairs. When they were obstructed by the plaintiffs, they filed. M.C. No. 7 
of 1948 in the Magistrate's court and got an ex parte order under section 144, Criminal 
Procedure Code, on 18th June, 1948. The Plaintiffs retaliated by filing M.C. No. 
9 of 1948 for cancellation of this order and followed it up with the suit O.S. No, 362 

: of 1948. On 17th July, 1948, both parties referred their dispute to thé. arbitration 
of four.persons by a signed reference Ex. A-r. It is common ground that on 5th 
August, 1948, the four arbitrators took measurements. According to three of 
them P. Ws. r to 3, they were all in agreement as to the' terms: of the award 
which was written in Rattiah's house and the parties who were waiting outside 
were orally informed.’ The award was left with Rattiah for further action. Then 
on roth August, 1948, the defendants issued a notice Ex. B-r to the arbitrators 
not to proceed with the enquiry. On 16th August, 1948, the three arbitrators, 
P. Ws. 1 to 3 appeared in the Criminal Court and filed a memo there Ex. A-6 
embodying the terms of their award, alleging that the original signed by 
all the four arbitrators had been left with Rattiah. The terms of the award were, 
inter alia that the door way into the lane was to be closed, but the wall alleged to 
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be an encroachment was to be permitted to remain and the defendants were to pay 
Rs. 100 to the plaintiffs by way of compensation. The criminal proceedings were 
withdrawn and O.P. No. 52 of 1948 was filed in the-suit by the plaintiffs for a decree 
in terms of the award on 5th October, 1948. This was countered by an application . 
by the defendants to set aside the alleged' award. The only witnesses examined 
were the four arbitrators, three ranging themselve: on one side and swearing that 
they had signed an award, which was left with Rattiah, who stoutly swore to the 
contrary that the measurements which were begun could not be completed because 
the parties themselves started disputes which nearly led to their beating each other. 
He yas prepared to swear that he and the other arbitrators went and reported the 
matter to one Anne Sanjivayya, who advised the execution of a document choosing 
him as a fifth arbitrator - but that this was nct done. According to P.W. 1, 
each. party deposited Rs. 500. According to Rattiah, R.W. 1, Rs. goo of this 
deposit is with him and Rs. 160 is still due from the defendants. It would 
appear that plaintiffs chose two of the arbitrators and defendants, two, a 
rather unsatisfactory arrangement, but in the present case we have three of 
the arbitrators including one chosen by the defeidants, all sticking together. and 
swearing to all four of them signing an àward in agreement with each other and 
entrusting the award to Rattiah. The learned District Munsif, who heard the: 
arbitrators, accepted the sworn testimony of three cf them as against Rattiah. The 
learned Subordinate Judge took the view that there was absolutely no motive for 
Rattiah to take sides, admitted as he was to be a very respectable man and he con- 
sidered him at least as good and respectable, if not better than the other three 
arbitrators. He concluded his comparative estimate of respectability of the arbi- 
trators in paragraph 52 of his judgment by the following sentence : 


* I opine that he is a much better man than respondeats 3 to 5." 


One of the numerous grounds on which the learned Subordinate Judge: set 
aside the award was that there was no proper selection'of arbitrators, there being 
some evidence that two of them P.Ws. 1 and 2 were not well, disposed .to 

“the defendants. He however, overlooked the fact that the third arbitrator 
selected by the defendants supported them in the witness box. The. parties were 
not examined. . The non-examination of Anne 3anjivayya'has been stressed on 
behalf of the appellants as a defect in the case of *he defendants as it left Rattiah’s 
testimony alone and uncorroborated, whereas if as he deposed all the arbitrators 
went to Anne Sanjivayya when they could not azree, this man would have given’ 
evidence of great value to demolish the case of the plaintiffs that there was in fact 
a written award signed by all the arbitrators. The learned Subordinate Judge, 
was of the view that the plaintiffs could as well heve cited him to show that he was 
not approached at all. It is difficult to see how tkey could do this, anticipating the 
evidence given by Rattiah. , 22 at 


I have found great difficulty in following and appreciating the numerous 
grounds given in several brief paragraphs by the Subordinate Judge for rejecting 
the evidence of three of the arbitrators PWs. 1 to 3. One was that 
the award, if written should have been served on the parties then and there. 
Another was the failure to purchase the requisite samp then and there on the after- 
noon of 5th August, 1948 and so on. It is regretable that the four arbitrators to 
whom the parties by a signed reference entrustec their dispute for resolution who 
are seemingly respectable persons should give eaca other the lie direct in this way. ' 
The reasons given by the Subordinate Judge for reversing the finding of the District 
Munsif, who had the great advantage of hearing all the arbitrators in the witness 
box are so unconvincing, that in fairness to the arbitraters themselves thé rejec- 
tion in toto of: the evidence of three of the arbitrators, P.Ws. 1 to 3 should 
not, I think be: permitted to stand. It. is atten difficult and embarrassing 
for a court to resolve so strong and direct a confk-ct in oral testimony between seem- l 
ingly respectable persons. The view to which I am inclined is that there 
was, as -P.Ws. r to 3, have deposed, an agreement as between them and Rattiah 
as regards the Award which should be passed aad that it was in fact reduced to 
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writing and signed’ at any rate by P, Ws..:1 to 3 before they left the award 
with Rattiah. Itis probable that Rattiah was influenced to change. his mind, 
it may be after a conversation, with Anne Sanjivayya, who has avoided the witness ' 
box and that he did not in fact sign the award at all. I find it extremely 
difficult to believe that P.Ws. 1 to 3 would have gone to the length of swearing 
falsely that they all signed an agreed award which was left with Rattiah in whose 

< custody the deposit money was also kept for formal notice to the parties and for 
further action. iN i ' . 


The far more important point of law that remains is whether.such an “ award”? - 
can be made the basis of a court decree without the consent of parties. ° 


Prima facie it would appear that section 47 of the Arbitration Act governs such 
references to arbitration by parties in a pending suit without reference to or know- 
ledge of the.Court. Under the proviso to section 47, an award otherwise obtained, 
that is, not under the specific provisions of the, Act, may, with the consent of all 
parties interested, be taken into consideration as.a compromise or adjustment of a 
suit by any-court before which thé suit is pending. Chapter II of the Act provides 
for arbitration without the intervention of court; Chapter III, for arbitration 
with the intervention of Court where there is no suit pending ; and Chapter IV for 
arbitration in suits through the Court. The Act does not provide for arbitration in 
pending suits except through Court ; and according to the proviso to section 47, 
an award on the footing of such arbitration may only form the basis of a decree by 
consent. ir tg ; : 

A different view was taken by Leach, C.J., and Lakshmana Rao, J., in Arumugha 
Mudaliar v. Balasubramania Mudaliar!. In that case there was a reference in a pend- 
ing suit to a single arbitrator who passed a signed award to which objection was 
taken. It was held that the Arbitration Act of 1940 did not change the law as 
laid down in Subbaraju v. Venkataramaraju?, by a Full Bench of our High Court that 
an award in a private arbitration in a pending suit can be treated as an agreement 
for compromise and form the basis of a decree under Order 23, rule 3, Civil 
Procedure Code although the parties did not accept it. The correctness of this 
Bench decision has been doubted by single Judges of this Court and my attention 
has been drawn to a reference to a Full Bench by Venkatarama Aiyar, J., in C.R.P 
No. 1783 to 1785 of 1949. That reference was made in view also of some Bench 
„decisions outside Madras where a different view was taken. It may alsó be said 
the correctness of this decision was doubted by Happell and Govindarajachari, JJ.; 
in C.M.A. No. 623 of 1946 in a reference to a Full Bench which-however did not 
specifically determine the point for reasons-which need not be gone into. x 


: ... Y have carefully considered the bearing of the decision in Arumugha' Mudaliar v. 
-Balasubramania Mudaliar* on the present case, which can, I think, be readily differen- 
tiated, as there is here no original award produced signed by all the arbitrators as 
in that Bench decision and also in Subbaraju v. Venkataramaraju?. When in a private 
arbitration in a pending -suit without the knowledge of the Court arbi- 
trators begin to differ from each other, give each other the lie, if not begin to quarrel 
with each-other, anotlier dispute is in consequence created and the only course is 
for a Court to ignore:the arbitration and:décide the suit on its merits. . 
` For these reasons, I dismiss this appeal with a direction to the District Murisif 
to give this long pending suit as expeditious a disposal as possible. I would further . 
direct the parties to bear their own costs both in the appeal in the lower appellate 
. court and also in this civil miscellaneous appeal irrespective of the result of the suit. 


' |. No leave. ; ; : l 
` RM. em d = _ Appeal dismissed. 


= " - - - - * 


41. (1945) 1 M.LJ. 463:.LL.R. (1946) 2. (1928) 55 M.L.J. 429: LL.R. 51 Mad. 
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I ' ' ABDUL AZEEZ V. SUBRAHMANYAM (Ra;amanar, C.7.). 595 ' 
IN THE HIGH COURT OF JUDICACURE AT MADRAS. ` 


PRESENT — MR. P. V. RAJAMANNAR, Chief Justize AND Mr. JUSTICE VENKATA- 
* RAMA ÁYYAR. "P ; i 


S. M: Abdul Azeez and Sons ... Plaintiffs 
Paruchuri Subrahmanyam and others - .. Defendants. 


Vegetable Oils and Oilcakes (Forward Contracts Prohibition) O-der (1944), clause 4—If void —Defence 
of India Rules, rule 81 (2)—Powers under—If exceeded. ; 


Nofe of the provisions `of the Vegetable Oils and Oilcates (Forward Contracts Prohibition) 
Order; 1944, is void or ultra vires. Clause 4 of the Order does not go beyond the power conferred 
by-clauses (a), (b) and (f) of sub-rule (2) of rule 81 of the Deferze of India Rules. The regulation or 
prohibitjon is only in respect of distribution and disposal of zrticles or things. The provision for 
payment of difference on the basis of. the rates fixed by the Government may be viewed as incidental 
or supplementary to the total prohibition under rule 81 (2) (f) 5f the Defence of India Rules. 

Cases referred to the High Court by the First Additional Subordinate Judge 
of Vijayawada under, the proviso to section 113 of tke Civil Procedure Code, 1908, 
in his letter Dis. No. 2308, dated 8th August, 1951, in O.S. Nos. 17, 24 and 28 of 
1950 on his file. l 


Y. G. Krishnamurthi, M. S. Ramachandra Rzo ant M. Krishna Rao for Plaintiffs. 
D. Narasaraju, K. V. Krishnamurthi and T. R. Srinivasan for Defendants. 


'The Advocate-General (V. K. Thiruvenkatachari . for the Government Pleader 
(P. Satyanarayana Raju) on behalf of the State. 


The judgment of the Court was delivered by E! eds 


Rajamannar, C.7.—These three cases have been referred to this Court by the 
First Additional Subordinate Judge of Vijayawada, under the proviso to section 113 
of the Code of Civil Procedure recently inserted bz Ac: XXIV of 1951. These 
references arise out of three suits pending in the Court of the Subordinate Judge 
in which the validity of the Vegetable Oils and Oilczkes (Forward Contracts Prohi- 
bition) Order (1944) was questioned. ` i 


` The particular provision whose validity is challenged in these three suits is 
that contained in clause 4 of the Order. Clause 3 prcvides that no person shall, after 
a specified date, enter into any forward contracts in certain articles. Clause 4 
runs thus :— ] : ` . 3 
“ Notwithstanding: any custom, usage or practice of the trade, or the terms of any contract or 


any régulation of an' Association relating to any contract— 

(1) every forward contract in any article to which tls order applies outstanding at the 
close of business on the specified date shall be deemed to be cloced ouz at such rate as the Central 
Government may by notification in the Official Gazette fix in zhis behalf, and different rates may 
be fixed for different classes of contracts ; RNC 


(2) All differences arising out of any contract so deemec to be closed out shall be payable 
on the basis of the rate fixed as aforesaid and the seller shall nct be bound to give, and the buyer 
shall not be bound to take delivery ; i ' 


(3) payment of all difference legally due from a memberof an association to another member 
of such association in respect of any forward contract closed ovt under this clause shall be made to 
the clearing house of the Association and for the purposes of zalculating such differences, the rate 
fixed by the Central Government under sub-clause (1) shall ke deemed to be the settlement rate 
fixed by the Association under its by-laws or other regulations which zhall, for the relevant purpose, 
continue to have effect subject to the provisions of this order.” 


It is common ground that the order was issued in purported exercise of the 
powers conferred by sub-rule (2) of rule 81 of the Defence of India Rules. The : 
following clauses of that sub-rule are material for the consideration of the question 
‘which falls now for our decision : a S. 

“ (a) for regulating or prohibiting the preduction, .trez:ment, keeping storage, movement: 
transport, distribution, disposal, acquisition, use or consumptior, of articles or things of any descrip- 
tion whatsoever and in particular for prohibiting the withholding fram sale, either generally or to 


thre? 
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specified persons or classes of persons, of articles.or things kcpt for sale to be sold either generally or 
to specified persons or classes of person or in specified circumstances ; 


(b) for controlling the prices or rates at which articles or things of any description whatsoever 
may be sold or hired and for relaxing any maximum or minimum limits otherwise imposed on such 
prices or rates ; ; 

*- * * * * *. ' * 


(f) for any incidental and supplementary matters for which the Central Government or the 
Provincial Government thinks it expedient for the purposes of the order to provide, including, in 
particular, the entering search and inspection of premisés to which the order relates with a-view to 
securing compliance with the order, the seizure subject to the provisions of sub-rule (3-cc). by a person 
authorised to make such search of any articles in respect of which such person has reason to believe 
that a contravention of the order has been, is being or is about to be committed, the grant of issue 
of licences, permits, certificates and other documents and the charging of fees therefor ; and an order 
under this rule may be' made so as to apply either'to:persons or undertaking generally or to any 
particular person or-undertakings or class of persons or undertaking, and so as to have effect either, 
generally or in any particular area.” s ] ° 
The argument of Mr. Narasaraju is that the provision for payment of differences. 
on the footing that forward contracts outstanding on the date specified in accord- 
ance with the terms of the order shall be deemed to be closed out at such rates as 
the, Central Government may, by notificatiori, fix in this behalf, is not a provision 
which can be said to fall within the scope of either clause (a), (b) or (f) of sub-rule 
(2). He concedes that the total prohibition of forward contracts in future which 
is provided in clause (3) of the order.as well as the provision in clause 4 (2). of the 
order discharging the seller and the buyer from their respective obligations 
to give and take delivery would fall within clause (a) of sub-rule(2). That 
would be prohibiting the distribution and disposal of articles. But he contends 
that the provision for payment of differences on the basis of the rates fixed by-the 
Government cannot.be deemed to be.a provision for regulating the production, 
treatment, distribution, disposal, acquisition, or use of the articles. "The conten- 
tion is not without some force. The language is not for regulating contracts of 
sale. The regulation or prohibition is only in respect of distribution and disposal 
of articles or things.. But, in, our opinion, the provision for payment of differences 
in respect of forward contracts entered into before the coming into force of the 
Prohibition order falls within clause (f) of sub-rule (2) as either an incidental or 
supplementary matter for which: the Central Government thinks it expedient for 
the purpose of the order to provide. “The position in respect of contracts subsist- 
ing on the date of the coming into force of the order is this: They are deemed to 
be closed but at a particular date. The seller is not bound to give and the buyer 
is not bound to take delivery. In other words, the contract is being compulsorily 
closed and the parties are being prevented from performing it. As incidental to 
this prohibition or performance of contracts already entered into and. subsisting, 
the ' Central Government evidently thought it expedient to provide for payment of 
differences. It was evidently thought that it was equitable that in cases where 
contracts which were perfectly legal when they were entered were being interfered 
with and the performance under those contracts was being prohibited, to provide ` 
for some compensation. Any adjustment of the. rights of the parties on the basis 

“of the compulsory closing out of the contract would certainly be either an incidental 
or a supplementary*matter within the meaning of that expression under clause (b) 
of sub-rule (2). It is not necessary to decide whether it is an incidental or supple- 
mentary matter. The two terms taken together practically exhaust all contin- 
gencies. We, therefore, hold that the provisions of clause 4 of the order in question 
do not go beyond the power conferred by clauses (a), (b) and (f) of sub-rule (2). 

The learned Subordinate Judge who has referred the case to us was impressed 
by the decision of a learned Judge of the Nagpur High Court in Kissen Lal v. Vithal?. 
The learned Judge took the view that a provision similar to clause 4 of the order 
before us in effect provided for the substitution of one kind of contract between 
the parties thereto to an entirely different contract. The learned Judge says :— 


** No doubt, power there is under clause (a) to prohibit the doing of a certain ‘specified thing 
or regulate it. But, where, acting under that power, the doing of a thing is forbidden, no further 
‘question of regulating it arises . . . .'. True, there would be a scope for regulating the manney 
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of performance of pre-existing contracts. But even there, if the actual performance of the contract 
is forbidden, what is there to be regulated? It is said that zhe rigats of the parties remain to be 
adjusted and that the provision in that regard would amcunt to regulating the contract. . The 
‘regulating’ can, however, be of the things specified in clause (ai. Adjusting rights of parties 
to a contract pertaining to ‘ disposal or acquisition’ of an artcle is not regulating the ‘ disposal or 
acquisition’ of that article.” / ; 


So far, we are also inclined to take a more or less similar view. The learned Judge 
then deals with clause (f). He was inclined to place a very narrow construction 
on the words “incidental and supplementary " ir tha- clause. He observes: 

“ It seems to me that having closed out a contract, it was-whollz-unnecessa-y to provide for the 


adjustment of the rights of the parties if the purpose of so doing was merely to secure ‘ compliance’ 
with the order closing out the contract.” 


The learned Judge places reliance on the words “ with a view to secure com- 
plianée with the order". With respect to the learned Judge we must point out 
that these words related to particular subject-matter only, namely, “the entering, 
search and inspection of premises". It is only in -espect-of these things that it is 
necessary that they should be for securing complianze wich the order. So far as the 
main general power is concerned, it is found in. the opening words of clause (f). 
which are not qualified by the later provision contamed in the phrase “ with. a view 
to secure compliance with the order." It is sufficient i^ we are able to hold that 
the language of the provision is to provide for an incidental or a supplementary 
matter for which the (Central Government thinks it expedient for the purpose of 
the order to provide. That we are prepared to held to be in this case. We are 
unable to follow the reasoning of the learned Judge of tie Nagpur High Court, in 
his construction of clause (f) of sub-rule (2). i : ii £u 


In the result, we answer the references as follows :—None of the provisions of 
the Vegetable Oils and Oilcakes (Forward Contracts Prohibition) Order, 1944, 
is void or ultra vires. s 


RM. ^' ———— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. Edd 


PRESENT — MR, P. V. RAJAMANNAR, Chief Jusice ARD Mr. JUSTICE VENKATA- 
RAMA AYYAR. : 


The India Sugars and Refineries, Ltd., by its Director V. T. Pad- 


" 


n 


Appellant* 4 i 


manabhan 
v. 
The Estate of the late V. Ramalingam, represented by 2xecutors, 
Rukh-UI-Mulk S. Abdul Wajid and others .. Respondents. 


‘Companies Act (VII of 1913), section 87 (c) (inserted by Act EXI of 1936)— Managing Agent's ' 
commission Whether he could stipulate to draw additional remuneratioe—Agent employed by Managing: Agent.— 
How far justifiable—Separate business of Managing Agent witF cssis:ence of company's staff —Fiduciary 
capacity Right of the company to claim such — profits —Limitetion —Limitation Act (IX — of? 1908), < 
Articles 120, 36 and go— Afplicability. . ] 


(1) Where a company appointed a Managing Agent 5efcre the commencement of the 
Indian Companies Amendment Act of 1936, ores 


Held, that there was nothing illegal in the Managing Ag-nt sticulating for and drawing any 
?emuneration additional to the remuneration fixed under thz resolutions passed by thé company. 
P 87 (e) applied only to the cases of Managing Agents after the commencement of the Amending 

ct of 1936. | 


(2) Where the Managing Agent employed another firm: to co the work for himself and. the 
company wanted him to refund the remuneration received by him as the Managing Agent because 
he was prevented during the period of the employment of that other firm to draw the commission, 


Held, that in so far as the company did not enter into any agreement to the effect that the other 
firm should be paid and not the Managing Agent, the compary cou.d not claim refund of moneys 
that he had drawn as commission. d : 


(3) _ As regards profits earned by the Managing Agent in = separzte business of his own “carried 
on by him with the, assistance of the company’s staff, etc., : : E a e 
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Held, that in so far as this is a case of advantage taken by a person in his fiduciary capacity, the, 
law was explicit that he should not keep to himself any gain but give it up to the person to whom he 
owed fiduciary duties. Hence the amount of profit on his separate business could be claimed by the 
company. To sucha suit no other article of the Limitation Act is applicable and therefore: 
Article 120 ‘must apply. Article 36 or Article go of the Limitation Act would not apply. 


|. Raja Kumar v. Fateh Bahadurlal, (1917) 38 I.C. 525 ; Raja Khatter Kristo Mitter v. Kumar Dinendra 
Narain’ Roy, (1899) 3 'C.W.N. 202 and Subbiah Thevar v. Samiappa Mudaliar, (1938) 1 M.L.]. 334: 
LL.R. (1938) Mad. 586 (F.B.), referred to.. s i xov 
: Appeal against the decrees of the District Court, Bellary, dated 25th ‘Mar€h,: - 
1948, in O.S. No. 53 of 1945 and O.S. No. 51 of 1945. ra 


The Advocate-General (V. K. Thiruvenkatachari), N. V. B. Sankara Raf and 
G. Vasania Pai for Appellant. DOE 


. K. R. Venkatarama Sarma and Messrs. Short Bewes & Co. for Respondents. e 


. The Judgment of the Court was delivered by 


Rajamannar, C. 3.—These two appeals arise out of two suits filed by. the appellant, 
the India Sugar Refineries, Ltd., by its Director and Managing Agent, T. Padma- 
nabhan, for recovery of sums of money from the estate of one V: Ramalingam, who 
was a director of the company and also its sole managing agent from 16th November, ' 
1936, till the date of his death 18th December, 1942. The plaintiff company was 
incorporated under the Indian Companies Act with the principal object of manu- 
facture of Sugar at Hospet. By its memorandum of association, Messrs. Ráriganathan 
&, Co., a partnership firm, were appointed managing agents of the company. The 
firm continued to hold that office till they resigned that office in or about July 1935. 
Subsequent to this, an agreement was entered into by the company with V. Rama- : 
lingam under which.the latter was appointed its sole managing agent -on terms 
set out in the agreement. V. Ramalingam as the managing agent was entitled to. 

' receive a salary of Rs. 800 per mensem together with a.commission of 7% 
per cent. per annum on the total net annual income of the company. . Besides these 
he was also entitled to a commission in respect of work done by him in capacities 

` other than that of a Managing Agent. More detailed reference will be made to 
the material terms in due course in this judgment. . 


- Tn the two suits out of which these appeals arise, the company claimed various 
amounts on the ground that Ramalingam had wrongfully been paid those amounts. 
or had drawn.those amounts or was otherwise liable-to pay the company the amounts 
which he had received. The learned District Judge of Bellary who tried both the 
suits dismissed them with costs. There was another suit which was tried along 
with these two, claiming more or less similar reliefs, and.that too was dismissed. 


. In the two appeals, the learned Advocate-General who appeared for the appel- 
lant company pressed before us only certain items among the several items claimed ` 
by the company in the suits originally. In Appeal No. 766 of 1948, the learned 

_ Advocate-General pressed only one item, namély; the aggregate of the amounts 
drawn by Ramalingam as commission on the sales of sugar effected through him 
as commission agent.- The rate of commission. was 1} per cent. on the price. 
The amount of such commission was in the aggregate Rs. 34,929-6-0. ‘Ramalingam 
drew this. commission in accordance with the terms of the agreement executed 
Y Du the company and him. The material clause in the agreement runs as 

ollows : : m 


. ., “2. (e) The said allowances and commission of 73 per-cent. shall be exclusive of and shall not 

include . . . . . ; . - ee * (iii) remuneratian to the agent as commission agent and 
selling agent for the company in relation to work as commission agent and selling agent and the work 
of shipping, landing, clearing and storing materials, goods and plant purchased out of and imported 
into India and the work of purchasing out of and importing into-India materials, goods and plant 
for the purpose and benefit of the company which work shall be done by.the agent upon such. terms 
as to remuneration and otherwise as may be mutually agreed upon in writing from time to time.” 


‘Clause 3 of the agreement is in general terms and runs thus : 


“The Managing Agent may also in addition to his duties as Managing Agent as hereunder 
mentioned perform apy other dutiés and work for the company which the dirgctors may decide and 
shall receive such reasonable and proper remuneration for such work as shall be from time to‘ time 
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agreed upon between the Managing Agent and the Directors, such remuneration being in addition 
to the remuneration aforesaid.” 


It is clear that the commission in question which wzs drewn by Ramalingam would 
certainly fall within one or other of these two clauzes. Article 115, clause 22 con- 
ferred on the directors of the company the power :o appoint the firm of agents as 
brokers or selling agents of the company for the sale of sugar or other articles manu- 
factured by the company on such terms as to remuneration or commission and 
otherwise as the directors may in their discretion think proper, such remuneration 
to be in addition to the agency remuneration payable under the agency agreement. 
In exercise of this power and in pursuance of the term in the agency agreement, 
it is common ground that the Board of Directors fixed a rate of 14 per cent. on the 
sale amounts. "Three of the relevant resolutions Lave Seen marked as Exs. B-21, 
B-22*and B-23 dated roth December, 1940, 13th November, 1941 and 4th 
December, 1942, respéctively. The contention of the learned Advocate-General 
is that the Managing Agent was not entitled to clam ard the directors of the com- 
pany were not entitled to pay any remuneration m addition to the remuneration 
fixed under the agreement which shall be a fixed percentage of the net annual 
profits of the company, together with an office allowance. His contention was 
based entirely on the provisions of section 87-C which was inserted in the Indian 
Companies Act by the Amending Act of 1936 (Ac XXI of 1936). Sub-section 2 
of this section is as follows : . 

“Any stipulation for remuneration additional to or in zny other form tkan the remuneration 


specified i in sub- section (1) shall not be binding on the compeny unless sanctioned by a special reso- 
lution of the company.” 


The flaw in the argument of the learned Advocate-Senezal is this: The deine 

Act came into force on 15th January, 1937, the agreement between the company 

and the Managing Agent was executed on 16th November, 1936, about 2 months 

before the Act came into force. Section ane expressly says that TIS DOS of 
. that section would only apply : 


“where any company appoints a managing agent after che commencement of the Indian Com- 
panies (Amendment) Act, 1936.” 


It follows, therefore, that the company is not enttled to rely upon section 87-C, 
sub-section (2). It was not contended that, unde the law as it stood before the 
insertion of this section, there was anything illegal i in the managing agent stipulating 
for and drawing any remuneration additional to the remuneration drawn by him 
as managing agent. The learned Advocate-General’s contention must therefore 
be overruled. As no other matter was argued in this appeal, this appeal fails and 
is dismissed with costs of contesting respondents 1 zo 3. 


In the next appeal, Appeal No. 767 of 1948, there are two items of claim. The 
first relates to a payment of Rs. 4,500 to Messrs Parry & Co. in the following 
circumstances : Ramalingam requested Messrs. Pa-ry & Co., to lend him technical 
assistance to manage the affairs of the company aad Messrs. Parry & Co. agreed 
to do so for a consideration of Rs. 1,500 per month Ramalingam practically 
assigned all his powers as managing agent to Parry & Co. during these three 
months, and Messrs. Parry & Co., acting under a power of attorney, executed 
by Ramalingam in their favour did all the duties cf a managing agent during that 
period. Though the contract was really between Ramalingam and Messrs. Parry 
& Co. eventually the Board of Directors by a resolution dated roth December, 
1940, sanctioned the remuneration payable to Messrs. Parry & Co. to be paid 
out of the funds of the company. The resolution runs thus : 


‘Remuneration to Messrs. Parry & Co. for the period fzom 15th January, 1940 to 14th April, 
1940, Rs. 1,500 per month is sanctioned." 


The learned trial Judge found that the result of fied arrangement under which 
Messrs. Parry & Co. practically came to the aid of Ramalingam was that Messrs. 
Parry.& Co. assumed practically full control as managing’ geni. The learned 
Judge therefore. tonsidered that ` 


V 
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. “ strict honesty required Ramalingam not to draw his own remuneration as managing agent 
during this period or to draw any commissions or allowances appertaining to his position as such 
during this period.” d 


Unfortunately, however, requirements of strict honesty cannot be the basis of any ' 
claim .unless:it is also supported by a legal principle. Strictly speaking, Messrs. 
Parry.& Co. worked. as agents of Ramalingam and not as agents of the company. 
Ex: A-46 is the letter addressed by Messrs. Parry & Co. to Ramalingam 
confidentially in which Messrs. Parry & Co. offered to send a qualified Sugar 
Chemist with administrative experience along with an accountant and assistant 
in consideration of a cash payment of Rs. 1,500 per month. There is no evidence 
to:show. that this arrangement was entered into by the company as such, indeed 
the company could not enter into any such agreement as the entire managing agency 
had been entrusted to. Ramalingam. As between Ramalingam and the corfipany 
Ramalingam was entitled to demand and to receive and the company was liable 
to: pay, the remuneration stipulated in the managmg agency. agreement. Actually 
wliat happened was that though in strict honesty it was Ramalingam who should 
have paid Messrs. Parry & Co. from his pocket, he somehow managed to get 
the company to make the payment. We agree that it was not strictly honest on 
thé part of Ramalingam to have done so, but that would not make his receipt 
of the stipulated remuneration illegal. If anyone could be blamed in this matter, 
it was the Board of Directors who made a payment which was wholly unjustified. 
It may be that they will be liable to be surcharged, but surely there is.no legal 
basis for a claim by the company against Ramalingam or his estate in respect , 
of the amount of Rs. 4,500, or any other sum. ‘The learned Judge thought that 
Ramalingam's estate should refund the sum of Rs. 2,400 at Rs. 800 per month 
for'a périod of 3 months when Messrs. Parry & Co. acted as managing . agents, 
but did not grant a decree to the company because he held that the claim was barred 


by limitation. We hold that the claim itself was unsustainable. 


The last item pressed upon us relates to a sum of Rs. 8,510 which is the profit ' 
earned by Ramalingam on certain transactions which we shall now mention. 
The Sugar Control Order came into force in April, 1942 and the prices of sugar 
were fixed both ex-factory and in the open market. What Ramalingam did was, 

"he got. himself appointed as a sugar dealer, purchased large quantities of sugar 
at Rs. ,31-15-0 the controlled price ex-factory, and sold it to outsiders at Rs. 32-8-0 
the: controlled price for outside sales, and pocketed the difference of nine annas 
per bag. The learned Judge has found on the evidence that the sugar purchased 
by :Ramalingam continued to remain in the company's factory premises and 
Ranialingam used the company's staff and premises for his own business as a sugar; 
dealer. ‘The ledger folio of Ramalingam in the company’s accounts shows that 
on.13th June, 1942, Ramalingam purchased 15,128 hags of sugar for over Rs. 4,893,000. 
But-he never paid the amount to the company. His account was debited with 
this amount. This quantity of sugar which remained in the company’s premises 
was: being sold over several days and the amounts fetched by the sales were being 
credited ih his account. The sum of Rs. 8,510 represents the difference between 
the price -at which Ramalingam purchased calculated at Rs. 31-15-0 and' the 
price at which he sold in the market, namely, Rs. 32-8-o. The learned trial Judge 
observed that he would have had no hesitation in giving the company a decree for 
this amount on ‘account of the fact that Ramalingam had utilised the office staff 
for his own business but ultimately dismissed the company's claim on the ground 
that it was barred by limitation. We agree with the District Judge that the 
company was entitled to this amount. Therefore, the question of Timitation remains 
to be considered. : - 

_. The learned Judge was inclined to hold that Article 36 or Article go would . 
apply. The amount of Rs. 8,510 was earned sometime in 1942, and the suit was 
instituted on 14th December, 1945. It was contended by the learned Advocate- 

| General that neither article applies and the proper article to apply was Article 120. 
Article 36 runs af follows : i A e ey: 


x 
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Description of suit. * Period of limitation. Time from which period begins 
; i : to run. 
e For compensation for any malfeas-. Two years» : .- Whsn the malfeasance, misfeas- 
ance, misfeasance or non-feasance . i , ance or non-feasance takes place. 


independent of contract and not : -` 
herein specially provided for. ` 


If this Article were to apply, clearly the dian is barred, but in our opinion, it is 
notethe appropriate article. In the first place, it may be mentioned that this 
article contemplates an: action for compensation fcr a wrong in the nature of a 
tort. „Secondly, the suit to which this article would épply.is a suit for compensation, 
If the suit is for the recovery of.a particular property or sum of money as such, 
‘then the suit cannot fall within Article 36. In Resa Krmar v. Fateh Bahadurlal?, 
dealing with this article, Atkinson, J.,'of the' Patna Eigh Court observed as follows : 


* In my opinion, it (Article 36) has no application whatzoever to the present case. We have 
only to read the terms of the article to see that it is an article rzferab.e to damages for some tortuous 
act. This is not a case of damages’at all. This is a case in wiich plaintiff seeks to recover a specific 
sum of money, her property which has been applied by the deændart in the action for his own use, 
benefit and enjoyment. P o 3 
In Rajah Khatter Kristo Mitter ý. Ki umar Dinara Naam Poy’, Maclean, Cc. J., takes 
the same view of Article 36. . The learned Chief Justice says : 

* It seems to me that the first answer to the contention tha. the case comes within that Article " 
is that this is not a suit for compensation in the true acceptaton of the term. What compensation, 
qua compensation does the suit ask for? I received no answer from the appellant’s vakil to that 

. question. If it be not for compensation, that alone would besufficiznt to exclude the case from the 
operation of Article 36.” 
The learned Chief Justice, Leach, C.J., in the Full Eench desea in Subbiah Thevar 
v. SUM Mudaliar?, dealing with this article obzerved : 

** Article 36 applies to torts not specially provided for . . . - . In the first place, in 

Article 36 the word * compensation’ is used, which i is thé apr-opriate word to apply in connection 
with a suit to remedy an injury to a person or a person's propel fy.” 
The learned Chief Justice was dealing with a case cf a suit filed against. a trustee 
to make good the loss sustained by the trust by reason of his omission to collect 
moneys due to the trust. ‘It was held by the Full Bench that neither Article 36 
nor Article 62 applied to the case, but it was Artice 129 that applied. 


An analysis of the nature of the plaintiff's claim for this amount of Rs. da 
would clearly show that Article 36 has no applicetion. Obviously, this amount 
is not claimed as compensation for any tortuous act on the part of Ramalingam; 
The basis of the company's claim is really to be found in the well-known equitable 
principle now embodied in section 88 of the Trusts Act, which is as follows : 


** Where a trustee, executor, partner, agent, Cirector of a company, legal adviser, or other person 
bound in a fiduciary character to protect the interests of ancher person, by availing himself of his 
character, gains for himself any pecuniary advantage, or wher= any ‘person so bound enters into any 
dealing under circumstances in which his own interests are, or nay'b2, adverse to those of such other 
person and thereby gains for himself a pecuniary advantage, heznust Sold for the benefit of such other 
person the advantage so gained. n 4 
Ramalingam was one of the directors of the company. He was also the sole 
managing agent. He was bound in a fiduciary ckaracter to protect the interests 
of the company. Here, the finding is that he availed himself of'this character 
and utilised the premises and staff of the company as well as his credit with the 
company by reason of the position which he occuoied and gained for hirnself a 
pecuniary advantage in the sum of Rs. 8,510. The company now claims that 
Ramalingam must hold the advantage so gained for the benefit of the company. 


E go would not in this view of the nature of the claim: apply to the 
“That article.is the residuary article dealing with claims of a principal against 
an a ARÈNE We are inclined to hold that the neglect or misconduct contemplated 
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by the article is neglect or misconduct in the.course of and intimately connected 
with the agency duties, qua agent. It is in this view that this article has been 
applied to cases where a principal sues the agent to recover the secret profits made, 
by the agent. In the present case, it would not be accurate tó speak of the sum 
of Rs. 8,510 as secret profit made by the agent. It is not as if Ramalingam was 
appointed an agent of the company to sell at a. particular rate and Ramalingam 
sold at a higher rate and secretly pocketed the difference. As the learned trial 
Judge observed, it cannot be said that Ramalingam was ‘doing anything per se. 
illegal, to use the language.of the learned trial Judge, Ramalingam's actions were 
all intra vires. To such a case Article go: would not have application. This is a 
case where the basis of the claim is not neglect ar misconduct, but the advantage 
‘taken by a person in a fiduciary capacity of his position to make a gain. The law 
says that such a person shall not keep that gain to himself but shall give it up to the 
person to whom he owes. a fiduciary duty. ' To such a suit there is no other article 
applicable and therefore Article 120 must apply. The decision of the Full Bench 
'of-this Court in Subbiah. Thevar v. Samiappa Mudaliar* supports us in this view. 
The'suit was filed in 1945 and is well within the time of six years provided by Articlé 
120. We therefore do not agree with the learned Judge that the claim is barred : 
by limitation. To this extent we allow this appeal and pass a decree in favour 
of the company for Rs. 8,510. From this amount of- Rs. 8,510 will -be deducted 
a:sum of Rs. 2,406-1-0 which is the-amount debited against Ramalingam towards 
godown rent. The decree will bear interest at six per cent. per annum from the 
date of suit. In this appeal, the appellant and the contesting respondents will pay 
and recéive proportionate costs. l ] SS 
TS i “Appeal No. 766 of 1948 dismissed -and 
K.G. x Appeal No. 767 of 1948 allowed in part. 


°> IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


ub Present :—Mr..P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA AYYAR. - m ; ] 


Vasudeva Kavu Patteri — ` "Hc .. Appellant® (Plaintiff) 
~ v. 2: : - ; 
Mana Naika and others .. Respondents (Defendants). 


order of adjournment and further proclamation—Irregularity—Remedy. 


. _ Breaches of the provisions of Civil Procedure Code relating to execution against, immoveable 
properties. commencing from their attachment down to their sale should be dealt with under Order 21, 
rule go and not otherwise and the order of confirmation under Order 21, rule 92 shall give the final 
quietus to all objections which could be raised under Order 21, rule go. So, where a sale is held on a 
date different from that notified without an order of adjournment and without a further sale procla- 
mation that would amoupt only to an irregularity and the anly remedy open to the party aggrieved 
is.to apply to set aside the sale under Order 21, rule go on proof that substantial injury has resulted 
therefrom. If the sale is not so set aside the title of the purchasers become indefeasible and it is not 
open to:challenge by a separate suit. 


^ 'Caie-làw reviewed and discussed: 

aX . å 

Appeal against the decree and judgment dated the ist day of August, 1947 
and made in O.S. No. 87 of 1945 by the Subordinate Judge of South Kanara» 

«0K. V. Venkatasubramania Ayyar, G. K. Viswanatha Ayyar and K. Vittal Rao for 
Appellant: n 1G E, ot 

K. Y. Adiga, T. Krishna Rao, K. P. Adiga, M. K. Nambiar and N. Koteswara Rao 

for Respondents. y S . 


`$- Givil Procedure Code (V of 1908), Order 21, rule go—Scope-of—Sale held on subsequent-date without an 
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_ The Judgment of the, Court was delivered by 


Venkatarama Ayyar, J:—The plaintiff is the appellant. The facts so far as they: 
e aré relevant for the purpose'of this appeal are these :'Ori 11th August, 1933, one 
Shivakava Patteri, thé father of the plaintiff, executed along with four others a^ 
promissory note for Rs. 9,000 in favour of the Canara Bank, For the balance: 
‘due on this promissory note the Bank filed O.S. Nc. 427 of 1934 on the file of the 
Court of the- District Munsif of Kasargod ; obtained ‘an ex parte decree for: 
Rs? 1,869-4-10 on 7th September, 1934 ; and realised a sum of Rs. 350 in R.E.P. 
No. 1564 of 1934. The books of the bank show that on goth July, 1935, a sum of 
Rs. 1,637-13-6 being the balance due under the decree on that date was received: 
from Mana Naika, the first defendant in this suit (Exhibit D-75). ‘On the same 
day the bank assigned the"decree to him. The first defendant brought ‘himself 
on resord as the assignee decree-holder and after severe] unsuccessful attempts to’ 
realise the decree amount in R.E.P. Nos. i410 of 5936, 584 of 1938, 1186 of 1938 
and 172 of 1939, eventually brought the suit properties to sale in R.E.P. No. 401 
of i940 and they were purchased by defendants 2 to 4 in court auction on 26th 
January, i942. An application filed on behalf of the plaintiff who was then a 
minor represented by his mother as his guardian to set aside the sales under Order ` 
21, rule 9o of the Code of Civil Procedure was dismissed as no security was furnish- . 
ed. The sales were duly confirmed and possession teken by the respective purchasers 
on 29th June, 1942, 17th June, 1942 and 23rd July, 1943. Defendants 5.to 7 are 
purchasers of some of the suit properties from defendants 2 to 4. On 2nd October, 
1945, the appellant filed O.S. No. 87 of 1945 on the file cf the court af the Subordi- 
nate Judge, South Kanara, for a declaration that the szles held on 26th January, 
1942, were illegal and void on various grounds set oat in the plaint and for recovery’ 
of possession of the properties with mesne profits. . It wes also alleged in the plaint. 
that the father of the plaintiff had disappeared in +935 and had not been heard of 
since, and must be presumed to be dead. The :laim was contested by all the 
defendants. . The Subordinate Judge of South Kanara who heard the suit held 
that the plaintiff had not established any grounds invalidating the sales and dismissed. 
the suit with costs. The present appeal has been preferred against this decision. 


On behalf of the appellant Mr. K. V. Venketasubramania Iyer pressed two 
points : (1) Sivakavu Patteri, the father of the plamtiff, was only a surety for the 
other co-executants of the promissory note, datec 11th August, 1933 ;. that the 
payment of Rs. 1,637-13-6 to the bank on goth July, 1935 was really made by 

' Sivakavu Patteri, but that he had the decree nomirally assigned in the name of the 
first defendant so as to enable him to recover the amounts from the other judgment- 
debtors and that in breach of this arrangement, the first defendant fraudulently 
executed the decree against the properties of Sivakavu Patteri taking advantage 
of. his disappearance ; and that the purchases by defendants 2 to 4 were made in 

. collusion with the first defendant. (2) The execut.on sale.was fixed for 24th Jan- 
uary, 1942 ; it was held not on that date but on.26th January, 1942 ; there. was 
no order'adjourning the sale from 24th January, 1942 to 26th January, 1942 ; 
there was no further proclamation, and that the sale is therefore a nullity, — - 


‘On the first question the burden is heavily on :he plaintiff to establish that the. 
payment of Rs. 1,637-13-6 to the bank on goth Jul7, 1935, was really made by his 
father ; that the first defendant was only a benamidar for him ; that the execution: 
proceedings taken by the first defendant were frauculent ; and that the purchasers’ 
were parties to the fraud. There is no reliable evidence that it was Sivakavu 
Patteri that paid the amount of Rs. 1,637-13-6 to the bank. Exhibit D-75 is ani 
extract from the ledger book of the bank. That shews that the payment was made 
by the first defendant. The plaintiff relies on Exhibit P-16 which is a letter, dated 
goth July, 1935, written by.the Agent of the Bank a: Kasargod to their.legal Adviser 
K..N. Naik. It runs as follows — jac bonne (db. 3d 


^ we We have received the full “amount due from Mr. K. Sivzkavu Bhat. , So, we need not press for 
the sale." l i E EN 2 4 NS 5 . z ` LN : 
73 
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This.letter might mean either that the amount was received from K. Sivakavu 
Bhat or that the amount due from K. Sivakavu Bhat was received. If the amount 
was received from the plaintiff's father, then the Vakil would have been instructed 
to enter up satisfaction of the decree. But he is instructed only not to press for the: 
sale. “If the statement in the letter, meant that it was plaintiff's father who paid. 
the amount, then, it is inconsistent with the entry made in the account books on the’: " 
same day Exhibit D-75 and for, this no explanation has been offered. "The Vakil 
to whom the letter -was addressed is stated to be dead. But the Agent who wrete 
this letter is alive and he has not been examined. P.W.1 merely proves Exhibit 
P-16 and has no personal knowledge of the matter. The plaintiff as P.W. 8 stated. 
in .cross-examination that the agent was in Bombay or so and it was suggested 
to. him that in fact he was in Cochin. As that Agent was even then in the service 
of the Bank, it could not have been difficult for the plaintiff to have ascertained. his 
whereabouts and taken steps to have. his evidence on commission. P.W. 3 gave 
evidence in support of the plaintiff. But he is his close relation, and has nothing, 
to lose by supporting him, himself having been adjudged insolvent. Thus, the 
evidence on the side of the plaintiff is totally insufficient to prove that it was.Sivakavu 
' Patteri that paid the sum of Rs. 1,637-13-6 and that the assignment in favour of the 
first defendant was benami for him while Exhibit D-75 is prima facie against this. 
contention. It was argued that the first defendant had not gone into the box and. 
that every presumption must be made against him. But he has no interest in this. 
litigation. It is defendants 2 to 4 and their alienees who are in possession of the 
properties which aré sold in Court auction on 26th January, 1952. No presumptiom 
against them can be drawn by reason of the first defendant not going into the box... 
On, consideration of the materials placed before us, we agree with the Subordinate 
Judge that the plaintiff has failed to establish that the assignment of the decree in 
. favour of the first defendant was benami for his father., LANANG ree 
--* It is the second contention that the sale held on 26th January, .1942, was a 
nullity that has been strongly pressed on us. Th: facts are that thé sale ' procla- 
mation fixed 24th January, 1942,’as the date on which the sale was.to be held. ‘That ` 
day: was a penultimate Saturday ‘and therefore, a Court holiday: ~ The sale was 
accordingly held on Monday the 26th January, 1642, being the next working day. 
It'is common ground that no, order’was passed on 24th January, 1942, adjourning . 
the sàle.to 26th January, 1942. It is argued for the appellant that'a$ there was no 
such order; the sale held on 26th January; 1942, was a nullity and no titlé^was acqui- 
red under that sale by: the purchasers. It cannot be doubted that ifa sale'is held 
on a date different from that on which it was notified, it would be at least a material 
irregularity and if that had/resulted'in substantial injury, the sale would be liable 
id be set aside if proceedings are taken under Order 21, rule go. But the plaintiff 
seéks-to impeach ‘the sale not in proceedings taken under Order 21, rule‘go but in 
an independent action. * The question is whether it is open to the plaintiff to main- 
tain an action for,setting aside the sale on the grounds now put forward. "In Swami- 
natha v. Krishnaiwami1; the facts-were that à Bank obtained à decree-against. a 
Hindu father on a promissory note executed by him and in execution of the decree 
sold the joint family properties: “The sons of the judgment-debtor filed a suit for 
a declaration that the sale, was-not binding on them, on the gtound, inter alia that 
there had’ been no attachment óf the properties ‘and that therefore the sale was a 
nullity. It was held that the failure to attach the properties was only an irregularity 
such as would give right to move the court urider Order 21, rule‘go and if that was 
not.done, the purchaser obtained a title which could not thereafter be attacked 
by the sons. Patanjali Sastri, J., delivering the judgment of the Bench observed : 
^l “Are the plaintiffs then entitled to avoid the sale to Sundararaju ‘Pillai, so far as, their shares - 
are concerned? Their father thefirst defendant failed to take any steps to have the sale set aside 
under Order 21, rule;go, on account of the irregularity, presumably becausé no substantial injury 
Had résulted, nor did they avail therhselves of that remedy which was open to them also as persons 
whose interests are affected by the sale. See Bhubaneshwar Prasad Narayan Singh v. Bihari Lal?, „`. 


Dea e os 
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* * * * Tf omission to attach does not affect the jurisdictioa of the Court to sell and is a mere 
irregularity, the purchaser’s title cannot, as it seems to us, be displaced by any antecedent irregula- 
rity in ‘publishing or conducting the sale, except by resort to zhe statutory remedy provided by Order 
21, rule go. That remedy not having been availed of, the purchaser’s title has become unassailable 
and the appeals must fail’. to ` : . Yi 


The position, therefore, is that if what hapoenec at the conduct of the sale 
was only an irregularity, it can be questioned only by an application under Order 
21, rule 9o. .But if that would amount to an illegality, such as would render the 
Sale void, then a suit would be maintainable. ' The point for decision then is whether 
the sale of the properties on 26th January, 1942, is void on the ground that it was 
notified for 24th January, 1942 and. there was no order adjourning it to 26th Jan- 
uary, 1942.. The argument on behalf of the apoellànts is that a sale officer gets 
his authority to sell only under the orders of Cour-, that-when the sale proclamation 
fixes the time and place of sale, his authority is limited zo a power to sell at the time 
and place so,fixed and therefore, apart from further orders of court, he has no 
authority to sell at a different time and place from what is mentioned in the sale 
proclamation. Such a sale, it is urged, is more than an irregularity, it is a nullity 
and the decisions in Basharutulla v. Uma Churn Dul, Motahar Hossain v. Md. Yakub?, 
Jayàrama Ayyar v. Vridhagiri -Ayyar? ;' Natesa Pillaz v. Venkatarama Ayyar* and Faira 
v. Sangidas? were quoted in support of this position. In Basharutulla v. Uma Churn’ 
Duit!, the facts were that the sale was fixed to take place at 12 noon, but it was 
actually held and concluded before time, at 16-90 A.M. 'The judgment-debtor 
filed a suit to set aside the sale on the ground that it was illegal and void. In agree-, 
ing with this contention the Court observed as follows : 


' “By section 287 of the Code (now Order 21, rule 66) it is provided that, when any property: 
is ordered to be sold by public auction in execution of a decree, tke Court shall cause a proclamation 
of the intended sale to be made in the language of such Court. Such proclamation shall state the- 
time and place of sale and shall specify fairly and aecurately-certain other things. There is then a 
provision in the Code that, before a sale takes place, the time end place of sale shall be advertised. . . 
As a matter of fact the sale in this case did not take place at the time advertised . . . .°. Under 
these circumstances, it seems to us that there was no sale wihin the meaning of the Code at all, and. 
that this proclamation of the time and place cf sale and the taking place of the sale at the time and 
place advertised are conditions precedent to its being a saleunder the Code at all. Under these cir- ` 
cumstances, it appears to us-that this property never has >een sold under the Code, and conse- 


quently the plaintiff is entitled to a declaration that whatever took place when the property was put 
* in 


This was followed in Motahar ‘Hossain v. Md. Yakub? ; The ledrned Advocate 
for the respondents has invited our attention to later pronouncements of the Calcutta 
High Court in which the corectness of these two decisions has been doubted. Consi- 
dering the question on principle-and apart from authorities, it is difficult to see wh 

the‘ prescriptions as to the ‘time and place of sale in Order’e1, rule 66 (2), should 
alone be held to amount to conditions precedent -o a valid sale and not the others. 
The.policy underlying the entire scheme of Orcer 21, is to ensure:due publicity 
for Court auction sales so that a fair price could be realised for the properties. : With 
this end, elaborate provisions are made for attackment of the properties; rule . 54 ; 
for settlement of sale proclamation, rule 66 ; and for-its publication, rule 67. “The 
Sale is not to be held before the expiry of. 30 days from.tlie date of ‘publication, 
rule 68. The decree-holder is prohibited from purchasing.the properties in Court 
auction, unless he obtains leave of the Court, rule 72. All these provisions are enacted’ 
with one.purpose and that is, that the properties might fetch the best price possible. 
If there is a failure to observe any one of these-rules, the sale following thereon 
could in.one sehse be said to he illegal because illegality consists in the violation 
of any express provision of law.” .For such illegalities, however, the Statute provides. 
a remedy and that is an application. to set Aside ‘the sale under Order 21, rule go, 
on proof that substantial injury has resulted therefrom.’ Ordér 21, rule 92, prohibits 
such matters from being made a ground of attack in collateral’ proceedings by way 
Sn ee ee —————— ee ee a 
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of suit. Thus for breach of the rules contained in the Civil Procedure Code, there 
is a special remedy provided under Order 21, rule go and that, under Order 21, rule 
92, is the only remedy available to the party. Where the objection to the sale is not 
that a provision of the Code has been violated, but something apart from the Code, 
as where the sale is held without the legal representatives being on, record, the 
limitations prescribed by Order 21, rule' go, may not apply and other questions 
might arise for consideration. -But ih respect of the matters actually provided by the 
Code; it is difficult to see why some.of them, viz., those relating to time and placg 
should be regarded as fundamental" conditions and not the others, which are also 
prescribed in language as mandatory and intended as much for the protection 
.of the judgment-debtors as the provisions relating to time and. place. It cofnes 
to this, that in respect of statutory provisions all of them relating to the same subject- 
matter, some are to be regarded as matters of jurisdiction, while others not. Itis 
true that breaches of some of these rules máy be more serious in character and Have 
more damaging effect on the sale than breaches of other rules. But that will be 
an element legitimately to be taken into consideration on the question of substantial 
injury under Order 21, rule go. More than that, on what principle is a distinction 
to be sustained between breaches of the provisions of the Code wherefore the sale 
_is, without more, to become void, and breaches wherefore the sale could be set aside 
only on proof of damage? That there is'no rational basis for such a distinction 


was held by Muttuswami Ayyar, J., in Arunachalam v. Kulandasami1, where the sale 
had béen held in violation of section 289 (Order 21,'rule 67). After expressing 
“he opinion that the ` me 


“ Legislature did not probably intend to differentiate between infringements of different rules of 
procedure relating to sales in execution of immovable property, but intended to treat them all alike 
and required proof of substantial injury, notwithstanding any irregularity, before the sale is set aside,” 


the learned Judge observed as follows :— 


.' “ The term * irregularity’ means in, ordinary parlance the state of being irregular or not being 
in conformity to some recognised rule and in:section 311 (Order 21, rule go) it can only mean “not 
being in conformity to some one of the rules provided by ‘the Code of Civil Procedure to regulate 
execution sales. If it had been the intention of the Legislature to make a distinction between ille- 
gality and irregularity and to dispense with proving of actual loss in one case and not in the other, 
they would have expressed that intention clearly in apt language. In one sense whatever is irregular 
is also illegal, as irregularity connotes want of confirmity to some recognised rule of procedure. 
* * Æ * [think that it is violation of an established rule of procedure regarding sales that 
constitutes an irregularity and itis the consequential loss that constitutes a material irregularity or 


ground for cancelling the sale.” p on 


The question whether failure to observe the provisions of the Civil Procedure 
' Gode relating to attachment and sale of properties in execution of decrees would 
. sender the sale a nullity has, subsequent to the decision in Basharutulla v. Uma Churn 
-Dutt?, come up for consideration by the Judicial Committee and :by the Courts 
in India. -The trend of these decisions is clearly to establish that breaches of these 
rules will:not-render the sales void, but that théy would only be material irregu- 
larities furnishing a ground for taking action under Order 21, rule go. ' In Swami- 
natha v- Krishnaswami3; it was held by Patanjali Sastri, and Bell, JJ., that omission to 
attach the properties btfore sale would be a material irregularity, but that it would 
not render ‘the sale void. They observed : : f : 


E “The position therefore i$ this; Attachment isa necessary preliminary to a judicial sale.. But 

a sale without attachment is'hota nullity. Omission to attach is a material irregularity which renders 

the sale liable-to be set aside under Order 21, rule go, if substantial injury is proved ”. ; : 
: i ; t i / 


In. Marudanayagam Pillai, v. Manickavasagam Chettiar* ; the Privy Council had. to 
consider the effect of a failure to observe the provisions of Order 21, rule 66. That 
rule. provides that the sale proclamation should state the time and place of sale and 
specify the-property.to. be sold and the particulars relating to it such as the revenue 
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payable thereon, the encumbrances to which it is subject and so forth. It was 
found by the Privy Council that the particulars giver in the sale proclamation as 
to the valuation of the property were incorrect and that the provisions of Order 21, 
rule 66 (2) had not been complied with. The legal consequence of this default i is 
thus stated by Sir John Beaumant : 


“The position therefore is that this sale took place at a serious under-value occasioned by failure 
qn the part of the Court and of the respondent decreeholcer, to carry out their obligations under 
tule 66, and there can be no doubt that the appellant suszained substantial injury thereby. Their 
Lordships are of opinion that the case falls within the language of rule go and that however dilatory 
and unsatisfactory the conduct of the appellant may have bees, he has not on the facts found debarred 
himfelf of the right to have the sale set aside.". 


In Macnaghian Olpherts v. Mahabir Pershed Singh! ard Baliram Singh v. Seth Nara- 
singdas? ; the Privy Council have held that the fail ire to state the amount of revenue 
as required by Order 21, rule 66 (2) is only a ma-erial irregularity. In view of the 
fact that the specification as to time and place as well as the specification of other 
particulars concerning the property are all prescribed by the same provision, what . 
applies to one must logically apply to the others and i? a breach as regards specifi- 
cation of value or of the revenue payable on the property is only a material irre- 
gularity, there is no reason why breaches as regards time and place should be held 
to be anything more than material irregularities. In Tassaduk Russul Khan v. Ahmed 
Hussain?'; a sale was held before the 30 days prescribed under section 290 (now 
Order 21, rule 68). In holding that this was only 2 macerial irreglarity such as fell 
within the scope of section 311 (now Order 21, rule 96) and that the sale could be set 
aside only on proof of substantial injury, the Privy Council observed as follows : 

“In the present case the decree-holder failed to comply^with the full requirements of section 290, 
but both on principle and authority their Lordships are of opinion that the case must be treated as 
the respondents themselves treated it as one of material irregularity to be redressed pursuant to the 


provisions of section 311, and in the application of that seckon it was incumbent on the respondents 
to have proved that they sustained substantial injury by reason cf such irregularity”. 


In Gajrajmati Teorain v. Akbar Hussain*, the cuestion arose with reference to a 
failure to observe the provisions of section 291 corresponding to Order 21, rule 69. 
The sale which was fixed for 20th February, 1897, was not held on that date, but 
on the 23rd February without fresh proclamation. In a suit to set aside the sale 
on the ground that it was illegal, the Privy Council held that it was a case of 
material irregularity and the only remedy of tke judgment-debtor was to apply 
under section 311 on proof that there was substantia! injury and that a separate 
suit was barred. Lord Macnaghten observed : 


* 'The Subordinate Judge held that, inasmuch as no fresh proclamation was issued, the sale was 
void, and therefore he pronounced a decree in favour of th= judgment-debtors. 


The Court of appeal, assuming that a fresh proclamaticn ougat to have been issued, held that 
the omission was an irregularity which had involved no loss w the debtor ; that the only course open 
to the judgment-debtors was to object, as they did, to the ccnfirmation of the sale, and thatit was 
not competent for them to impeach the sale by regular sui . 


Their Lordships are of opinion that the decision of the High Court is perfectly right. The provi- 
sions of the Code of Civil Procedure are, in their opinion, c-zar or. the point. da 
In Rai Radha Krishna v. Bishesher Sahay®, it "was held by the Privy Council 
that a purchase by a decree-holder who did not obtain permission under section 294 
(Order 21, rule 72) did not render the sale a nulity ; and that it was liable to be 
avoided only on an appropriate application of tke judgment-debtor or some other 
person interested. The principle to be deducted from these authorities is that 
breaches of the provisions of the Civil Procedure Jode relating to execution against 
immovable properties commencing from their attxchment down to their sale should 
all be dealt with under Order 21, rule go and net otherwise and that the order of 
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confirmation under Order 21, rule 92, . should. give “the final panes to: ali omo 
tions which could be raised under Order 21, rule go. 


^ Turning now.to the authorities cited on behalf of the respondents, in ‘Govardhan 
v. Sarat Chandra? ; the sale could not bé held on the day fixed as it turned out to be 
a holiday and in consequence it was held on the next day. There being no alle- 
gation or proof that any injury had-resulted by reason of the change in date, Guha 
and Ghose, JJ., held that in view of decisions of the Privy Council, the sale could nak 
be treated as a nullity and the decision in Motahar Hossain v Md. Yakub 2, was not 
. followed. . In Jogendra Nath v. Nabi Newaj®, the sale was fixed for 20th July, 1935. 
But, it was not held on that day nor was it adjourned in accordance with Order 21, 
rule 69. | The sale was actually held on 19th August, 1935. On the facts this case 
is similar to the present one., The Court below having set aside the sale äs à nullity 
for want of an order of adjournment under Order 21, rule 69, Edgley, J.; set aside that 
order and held, relying on the decisions of the Piivy Council in Tassadik Rasul Khan 
B2 “Ahmed Hussain? and Gajrajmati Teorain v. Akbar Hussain? ; that the sale was not a 
nullity, and that it could only be set.aside under Order 21, ‘rule 90 on proof of sub- 
stantial i injury. ‘The decision in Govardhan v. Sarat Chandra, was followed in preference 
to that,in Motahar Hossain v. Md. Yakub?. “In Pangpur Loan Office, Lid. v. Tarit Bhusan 
Ray®, the sale which was fixed for a particular day was adjourned by the ‘Nazir 
and the sale held on the adjourned, date. was held not to be a nullity, As there was 
an actual adjournment of the sale by the Nazir, this case is not in point. But the 
observations in the judgment show that the- Court doubted the correctness of 
the decisions in .Basharutulla, v. Uma Churn Dutt? ; and Motahar Hoosain v. „Mad, 
Yakub?. ‘The question was again considered in Asha Latabásu v. Munindra Nath Basu’. 
There ‘a sale which. was fixed for roth January, 1938, was stayed by the Court 
on that date, but the order did not adjourn the sale to a specific date. On 15th 
January,.1938, the Court dissolved the stay and ordered that the sale be ied: on 
17th January, 1938. It was held on that day and the: -property was purchased 
by the decree-holder. The judgment-debtor contended that the sale was void 
on the ground that there was no order adjourning the sale on roth January, 1938 
as required. by Order 21, rule 69. -This contention was rejected and the sale was 
upheld. Here again, there was an order of 'Court dated 1 5th. January, 1938, 
and therefore, the question .now under consideration did not arise, directly for 
determination. But the decisions in Basharutulla wv. Uma Churn Dutt” and Motahar 
Hossain v. Md. Yaukub?, were discussed and the.opinion was expressed that in view 
of the decisions of the Privy Council in Tassaduk Rasul Khan v. Ahmed Hussain*, and 
Gajrajmeti Teorain v. Akbar Hüssain?, their correctness was open to dóubt ; and the 
decisions in Govardhan v. Sarat Chandra}, and Jogendra Nath v. Nabi Newaj?, were 
approved. Thus, the weight of authority in the Calcutta High Court is decidedly 
po ae taken i in Bathgritulla v. Uma Churn Dutt", and Motahar Hossain v. 
aku ; ; 


Turning now to the decisions of this [oue in adr ps v. Vridhagiri 

` Aiyar?, the proclamation of sale stated that the sale would take place at Cuddalore 
before the Central Nazit. The process-server entrusted with the duty of publishing 
the sale proclamatiori announced in the village that the sale would be held in the 
Munsiff's/Court, Villupuram. ‘In fact the pio was held before the Central Nazir, 
Cuddalore: . Appraised: of the mistake made by the 'process-setver,: the Court 
refused: to confirm the sale,’ especially as: it“found that substantial: injury had 
resulted fromit. Against: this ‘order, the auction-purchaser appealed: !In.confirming 
this: decision this Gourt ah di that the gale was illegal and ‘void: and ‘not ‘merely 


ee TRES acria 


“ALR. 1933 ‘Cal. 486 : 37 C.W.N. 146. i irn 29 All. 106 (P.C.). 





b» 


(1924) 4o Cal. LJ. grt i ALR. 1925 Gal 7, 6, (1989) r Gak Bad. 7 775077 
n ET (1889) LI.R. 16 Gal, 1794. | v. 
s m E Cal 695 6 dum. cal Bey ONE 18873 TER: “uM i 
1093 | 20: I 21 y . (1020 L i a 
Cal. 66 (P.C.). ? gu SUM 44 


5. (1906) 17 M.L.J. »12: LR. 34 LA. 97: * zc fang 


1] - VASUDEVA KAVU: PATTERI,2. MANA NAIKA Venkatarama Ayyar, j.). 589 


irregular ; and that it was not, even necessary to finc substantial injury, as Order 21, 


(3 


rule 9o, had no application. Oldfield, J., observed as.follows ::. ...  ., 


“ It seems to me that if, when a proclamation was made any of the usual and effective methods 
prescribed or permitted by the Code for its publication has been misleading as ta details of the matter 
proclaimed and has been such as not merely not to give information to possible bidders, but to divert 
them to a place where the sale is not to be held, the result must be in the words of Bashrutulla v. Uma 
‘Churn Dutt, that the property had never been sold under the Cede at all”. 

Seshagiri Ayyar, J., after referring to.the decision ir Basharutulla v. Uma Churn Dutt} 
‘stated thus : . s; 

“In that case the question was whether if a sale was helc at an hour anterior to the one men- 
tioned in the proclamation the sale was irregularly conducted or whether it was illegally held. . The 
learned Judges came to the conclusion that there was a violatien of the fundamental conditions of the 
‘sale, namely the time of sale, and that consequently the sale vas a nullity. The same argument can 
be used with reference to a sale held at a place different from the one mentioned in the proclamation. 


I concede that it is not easy to draw the line between an zrregularity and an illegality, but I am 
clear that where a substantial provision of Jaw has been violated, and that has the effect of not attract- 
àng persons who could be expected to be present for the purpose of bidding at the sale, the sale should 
be regarded as having been illegally conducted." 

‘The correctness of the decision in Jayarama Ayyar v. Vridhagiri Ayyar?, is not open 
to doubt. There had been a misrepresentation by an officer of Court and the 
‘Court had under the circumstances not merely the inherent power, but was under 
a duty not to confirm the sale (Vide Raghadachariar v. Murugesa Mudali? and 
-Kandaswami Mudali v. Narasimha Aiyar*, and this jurisdiction could be exercised 
"whether the sale is illegal or merely irregular and whether it had resulted in sub- 
stantial injury or not and as the validity of the sale had been disputed at the stage 
of confirmation of the sale and not in collateral proceedings by way of suit, it was 
strictly speaking not even relevant to consider wkether the sale was a nullity or 
not. Moreover, the observations that conditions zs to time and place of the sale 
are fundamental,and their violation would render tie sale void rest on the authority 
of Basharutulla v. Uma Churn Dutt!, and as already mentioned, that decision has not 
been followed in later authorities of that Court. No reference was made to the: 
decisions in Tasaduk Rusulkhan v. Ahmed Hussain® and Gajrajmati Teorain y. Akbar 
Husain’. There is thus considerable ground for dssenting from the reasoning on 
"which the decision in Jayarama Ayyar v. Vridhagii Aypar?, is based. But in the 
present case we are not concerned with a sale held at a place different from that 
"which was advertised, ‘and therefore, the decision. in Fayarama Ayyar v. Vridhagiri 
Ayyar®, does not directly apply. One of the case. discussed in Jayarama Ayyar v. 
Vridhagiri Ayyar?, by Seshagiri Ayar, J:, is the decision of the Privy Council reported 
. in Ranglal Singh v. Ravaneshwar Pershad Singh’. Taere the’sale was fixed for 13th 
July; 1903...:Büt as the Presiding Officer was not in station, the sale was not held 
on that date, it was actually held on goth July, 1903, after the Officer had returned. 
"There was no order on 13th July, 1903, adjournmg the sale to a specified date. 
‘The Privy ‘Council held that even if there was irregularity in the conduct of sale, 
there was no proof of substantial injury, and the sale could not therefore be set 
aside. Dealing with this case, Seshagiri Ayyar, L., observed : 


-> 


“The people in the locality were apparently aware thet in consequence of the absence of the 
‘presiding officer the monthly sales would not be held on the usual dav, but would be held immediately 
‘on the return of the presiding officer. On these facts the JuGcial Committee came to the conclusion 
that there was only an irregularity, and that it would not vidate the sale unless substantial loss was 
proved. "That case is no authority for this case, where there was no proclamation relating to the place 
where the sale is actually held ”. | 


If this is a sound distinction, the present case wil be governed by the decision in 


Rang Lal Singh v. Ravaneshwar Pershad Singh’, and noz by Jayarama Ayyar v. Vridhagiri- 
Ayyar?. 


^ 
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. 7 In Natesa Pillai v. Venkatarama Aiyar!, the sale was advertised to begin on. 26th 
July, 1935, and to be concluded on the'5th. August, 1935. But it was not closed. 
on the 5th August. The sale was ‘continued til 12th August, on which date it. 
"was concluded. In holding that the sale was illegal, Stodart, J., observed : 

* Its (Court's) action in sellihg the property on a date subsequent to that date was positively 


illegal. ' A sale which is held on a day on which it has been expressly proclaimed that it shall not take 
place is not a valid sale at all. For.that reason we must hold that this sale was vitiated by illegality, - 


that it was a nullity, and must therefore be set aside.” , | e. 
But this decision was reversed on appeal hy the Judicial Committee . (vide . 
Venkataramana Ayyar v. Natesa Pillai?). The Board observed : "E 

* In view of the agreement and the order of the Court their Lordships are unable to see that there 

was any material irregularity in the proceedings, still less any illegality ”. » " 

‘Finally, reliance was placed on the décision in Pakira v. Sangidas.9 There, &' was. ` 
held that when an adjourned sale is held at a different place without a fresh pro- 
clamation, it is not merely irregular but null and void. The Court observed : 
“ In the absence of ‘any proof that notice of the change af date and place had actually been pub- 
lished on the 16th April to the assembled intending purchasers at Bori Adgaon it must be held that 
the sale which was held five days later at Khangaon was a nullity, not having been held in accordance 
with the provisions of the Code, and in the absence of any proclamation whatever that the sale was to 


take place on that date and at that place. It is not merely an irregularity when a sale is postponed 
and held at some other place without any actual new proclamation.” : é 


There is no discussion of the authorities and the decision is not of much assistance. 


On a. consideration of the authorities, we have come to the conclusion that 
when‘a sale is held on a date- different from that notified, without an order of 
adjournment ànd without a further sale proclamation that would amount only 
to an irregularity and the only remedy 'open to the party aggrieved is to apply 
to. set aside the sale under Order 21, rule 9o, on proof that substantial injury has. 
resulted therefrom. Such an application was in fact filed on behalf of the plaintiff, 
but it was dismissed as no security was furnished as required by the rules. The 
sale having been confirmed, the' title of the purchasers became indefeasible and 
it is not open to challenge on any of the grounds now put forward. This con- 
tention, therefore, fails. . E 


It remains only to, state that while the appeal was pending the second and 
third defendants entered into a compromise with the plaintiff and a decree has 
been passed in terms of the compromise. The rights of defendants 1, 4, 5, 6 and 7 
will be governed by this decision. As against them tbe appeal is dismissed with 
costs, one set to be divided in proportion to their interest. ji 


VPS 000. ‘Appeal dismissed. 
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A GONSALVES v. ISWARIAE anhaa A diyar, F). 59: 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 
i (Original Matrimonial Jurisdiction. a 
3 ; PRESENT —MR. Justice, -PANCHAEAKESA AIYAR. nde 
In the matter of The Indian Divorce ‘Act of 1869. 


Coral Indira Gonsalves, falsely : called Iswariah, residing a at No. 31, 
* Mookathal Street, Vepery, Madras NR .. Petitioner* 


v. 


Joseph Prabhakar Iswariah, residing at No. 7 Dewan Ramienger 
Road, Vepery, Madras ` , Respondent. 


Dhore Act (IV of 1869), sections 19 and cup tr cuam and continuing and total inability of 
husband to have sexual intercourse with wife—Petition by wife for declaration of marriage a nullity—Proof of 
potençgy—Doctor’s certificate—Probative value of—Failure of respondent to prove potency till date of final hearing— 
Right of wife to decree absolute straightaway. 


Courts in this country will be very unwilling to dissolve- any Christian marriage and grant a 
decree for nullity, if it is proved, even on the day of the final rearing, that the respondent, alleged 
to, be impotent, has become potent either by God's grace, or >y natural processes or by medical or 
dietetic treatment. - Where it is not proved that the respondeat who was impotent at the marriage, 
had not been made potent and able to have sexual intercourse: even on the day the petition came for 
final hearing and disposal a decree of nullity can be granted. In such a case there is no need to pass 
a decree nisi to be made absolute after six months and the correct procedure is to pass at once a plain, 
simple and absolute decree of nullity and dissolution. 


Where the respondent relies on a doctor's certificate that Ee was able to have sexual nioe 
and was potent that day, the certificate must be strictly, proved by the doctor who issues them. 
Certificates, like these, do not prove themselyes. The doctor giving the certificate has to state what 
tests he carried out to'arrive at his conclusion and must stand cross-examination and convince the 
Court that his conclusion about the potency is correct. 


K. Narasimha Aiyar for Petitioner. 
Alvares of Messrs. Pais, Lobo and Alvares for Respondent. 
The Court delivered the following 


Jupcment.—This is a petition by one Coral Indira Gonsalves, aged. 23, for 
declaring her marriage with Joseph Prabhakar -Iswarizh a nullity, on the ground 
of his impotency and continuing and total inabiity to have sexual intercourse 
with her. At first the respondent opposed the petition vigorously, alleging that 
he was not. ‘impotent. Both the petitioner and the respondent are Protestant 
Indian Christians. : | 


The following issues were framed : 


I. Is the defendant impotent and unable te have sexual intercourse with 
tlie plaintiff, as alleged ? 


2. To what relief, if any, is the plaintiff pitied ? 


“Before the matter came on for final hearing and disposal, the respondent, 
Iswariah, wanted this Court to have hirü examired by a «ompetent doctor for 
finding out whether he was really impotent anc totzlly unable to have sexual 
intercourse. Ultimately, Lt.-Col. Krishnamoorthi, No. 2, Boag Road, T. Nagar, 
was appointed by Court as the doctor for examin ng him carefully and giving a. 
certificate about his potency or impotency and ab.ity or inability to have sexual 
intercourse. This doctor, after examining him, gaze a certificate as follows : 


STI have carefully examined Sri Joseph Prabhakar Iswarah on two separate occasions. I am 
of the opinion that Sri Joseph Prabhakar Iswariah is potent and that he is capable of the act of pecus 
intercourse.” 

This certificate was granted on 21st October, 1952. This petition had been filed 
on.27th February, 1952.” So, even if the certificate was proved to be correct (it was 
not) it. will. mot prove orng Lent, 2154 Gan 1952. Mr. Narasimha.. Iyer, 
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ifor the petitioner, persisted in contesting the potency of the respondent, even on 
:21st"October, 1952, and strongly relied on the letters of the respondent written . 
'to the petitioner, including a letter Ex: P-2, wherein the’ respondent had written 
sto his wife, the petitioner, that he -was-physically quite unfit to give her any sexual E 
satisfaction, and that she could get such satisfaction by having sexual intercourse 
"with other. men, provided that she did not ask him to support any children born 
-out of these extra-marital relationships, and that he hoped that she would go 
back to him, as he was giving her enough compensation for the sexual ‘satisfaction 
che was unable to: give her, himself. Though thé respondent at first contestéd the 
:genuineness of this letter;.and wanted permission. to have a photograph of it taken 
„and a handwriting expert appointed to’ determine whether he had really written , 
;and' signed such a letter, he finally gave up that idea, and, on goth January, 1953, 
his.counsel intimated to Court that “ the defence was not intended to be pressed.” . 
‘So, ‘the suit was posted to to- day for the. ga s examination to prove her case. 


[After dealing with the evidence of the pennone as P.W. r His Lordship 
found. as follows on Issue. 1] —. 54. ; 


Issue 1.—On the evidence on record, I have.absolutely no hesitation in holding 
that the respondent i is totally impotent and unable to have sexual intercourse with 
the petitioner, till to day, as alleged. . ae ‘Lordship then dealt with the reasons 
for such conclusion’ and proceeded,] | à 


"We neéd not bother about Lt.-Col. Krishnamoorthi's certificate that, in his opinion, 
the respondent was able’ on 21st October,:1952, to have sexual intercourse, and 
was potent, that day. -Certificates, like these, do not prove themselves. "They 
must be strictly proved by the doctor who issues ‘them, He has.to state what tests ' 
he carried out to arrive at his conclusion and must stand cross-examination and 
convince the Court that his conclusion -about the potency is correct., Here, not 
-even an attempt has been made to examine him, the a angin having given up 
his defence, obviously because'it was hopeless. 


Of course, it is the law that mere impotency at the time of maitiage will not 
‘do for getting a'decree for nullity, if the respondent in question became potent 
"by the time of the filing of the petition. I shall go further and hold.that it is enough 
if the person becomes ‘potent before the: petition. is disposed of by restorative processes 
of'nature, or by taking vitality-restoring medicines and injections, or through 
prayer and God's.grace, the ‘old-world remedy for. what the modern world has 
-to offer in substitution of nature’s processes. I am stretching the period up to the 
“final disposal of the petition, advisedly, because I think that the Courts in this country 
will be very unwilling to dissolve any Christian marriage (all such marriages being 
held to be sacred) and grant'a decree for nullity, if it is proved, even on the day of 
-the final hearing, that the respondent, alleged to be impotent, has become potent 
«either by prayer and God's grace, or by natural praresses, or by medicinal or dietetic 
‘treatment. So, I am not restricting the period af proof of potency to the date of 
ithe presentation of the etition. | An divorce and nullity cases, separating married 
persons ‘for ever, that is the léast thé ‘Cotiits. cz can be expected to do. ` The Christian 
‘maxim “ Let not man separate’ ‘those whorn God has joined ” cannot be‘ urifortu- 
nately literally ‘acted’ on by the Courts ‘to-day, owing to change in ‘the | law.. .But 
‘Courts, nonetheless, keep that maxim in view before they separate married persons 
fór ever, and will not extend the law -to make: ‘dissolution easier., But, in this case, 
til this day, when the pétition has come up for final hearing and disposal, Tam 
‘satisfied that neither prayer nor nature nor.diet:nor medicine has made the respon- 
dent, who was impoterit at the marriage, potént and able to have sexual intercourse. 


i.n It is also clear to me that itis not a.mere‘case of the'respondent's being impotent 
vagatding the: petitioner alone; as.. happens- i im» some cases;. where . the peculiar per- 
sonality.of the man or woman in question'‘makes:the other.spouse frigid and. impotent 
by- psychological -and- 'physiological-inhibitions:—1 am-satisfied that this-is a-clear 
.case where the.regpondent is impotent as regards all women, and net merely. regarding 
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this petitioner, His letter, Ex.' P-2, reinforces'this conclusion, as no man; however 
degraded in morals, who has got even one per cent. chance of being able to have 
exual intercourse with his wife even once.in his lifetime will write such a letter, 
and make such.an offer, one of the most degrading cffers which any husband can 
ever make to his wife. ar ; f 

The petitioner has sworn that she has remained a virgin till now. Naturally 
she does not want her life to be blasted by being tid up to this impotent man, 
and Wants a decree for nullity, and I am satisfied tha- she is entitled to it. 


Issue 2.—In view of my finding on issue 1, and thetctaLabsence of any collusion, 
-the petitioner is entitled to a decree for nullity. . Mr. Narasimha Iyer, for the 
petitioner, rightly urges that in a petition for nullitz, there is no need to pass a 
decree. njsi, to be made absolute after six months, anc that the correct procedure is 
to pass at ence a plain, simple and absolute decree o? nullity and dissolution, as 
would be passed in a suit for a declaration of nullit7 of marriage between non- 
Christian persons under section 45 of the Specific Relief Act. He cited the ruling 
in Grace Isabel Studeman v. Anneley Eliardo Baresford de Coure» Wheeler’, in support of 
‘this proposition. 1 agree, and grant the petitioner. Coral Indira Gonsalves, ‘an 
absolute decree declaring her marriage with the respondeat a nullity. Of course, 
there are no children and no claim for maintenance, or costs, is put forth. So, 
“no orders are required either for the maintenance of the petitioner or for children, 
or regarding any other collateral matter. 


In the circumstances all the parties will.bear thei- cwx- costs. 
K.S. : ee Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR. Justice RAM«swAPI. ; t 
"The Public Prosecutor _ dS Appellant* 

v. i 
K. V. R. Annamalai Chettiar .. Respondent. 

Madras Prevention of Adulteration Act (ILI of 1918), section € (3) —Employee's acts —When employer 
„could escape conviction for. " : 

Under the Prevention of Adulteration Act, section 6 (3), if 2 master of a shop has been able to 
“show that he had used due diligence to enforce execution of the Act and what was done by his 
employee was without his knowledge, consent of connivance, he has got to be acquitted and the 
employee alone convicted. - " à , : 

j Appeal under section 417, Criminal Procedure Cade, 1898, against the acquittal 

.of the aforesaid respondent (accused) by the Court of the Additional First Class 

Magistrate, Coimbatore, in C. C. No. 445 of 1951, on his fle. —, ^" - . 
The Public Prosecutor (V. T. Rangaswami Aiyanzar) for Appellant. : 
N: S. Mani for Respondent. a | ' ed 
The Court made the following | . M NE. 


Onpzn.— This is an appeal preferred by the State against the order of acquittal 
made by the Additional First Class Magistrate, Coimbatore, in C. C. No. 445 of 
1951. i : A C i 
The facts are: On 11th June, 1951,, Sanitar7 Inspectors Natarajan and 
“Hussain Khan went to the shop of K. V. R. Annamalai Chettiar in Rajah Street, 
Coimbatore. This proprietor ‘was absent and in fac: hz is stated to be alive at 
Perundurai. "Fhe employeé iri the shop S. Shanr-ugham was present. In -the 
show case in front'óf the shop there was a tin of butter. Sanitary Inspector N atarajari 
purchased for the purpose of analysis, half a pound of butter from. that. tin and 
paid for it: The buttér was divided into three parts-and -he formalities prescribed 
‘under the. Madras Prevention of .Adulteration. Ac. was. followed... 'The. butter - 
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sent to.the Government-Analyst, Guindy, was found by the latter to be adulterated 
with 8'r per cent. of excess water. Thereupon the proprietor ofthe shop Anná- 
malai Chettiar and' the employee Shanmugham. have. been separately charge; 
“sheeted for an offence under section. 5 (1) (d) of the Prevention of Adulteration Act: 


The defence of the accused was that he was not present at the time of the sale 
and that.the butter from which this 3 Ib. was purchased was not butter purchased 
by him but which had been brought there by Marappan of Vellankurichi for being 
sla and that this Marappan had executed a letter of warranty: and that the sample 
had been.taken before Marappan could return after his leaving this butter in the 
shop,.and wash, clean and drain water from the butter and hand over the same 
“to, the accused's shop for sale'and that this fact was represented to the Sep 
Inspector by Shanmugham. 


In support of this plea this Anana Chettiar aned this eee 
as D.W. 1 and an attestor of: the Meher at the time of the purchase of the butter 
.as D.W. 29. 


The learned Additional First Class Magistrate. acquitted this Annamalai 
Cliettiar on the ground that it was not proved beyond reasonable doubt that the 
accused sold.the butter or offered the same for being sold and purported to give 

_him the benefit of the doubt. Hence.this appeal. 


There can be no doubt that the accused was rightly acquitted but on a wrong 
construction of the law. In Public Prosecutor v. Srinivasa Raol, Lakshmana Rao, J., 
held that a secretary and an accountant of a Ca-operative Society supplying butter 
to the Sanitary Inspector under section 14 cannotbe convicted under section 5 (1) (d) 
and rules 24, 28 and 29 framed under section 20 (2) as supply of sample to the 
Sanitary Inspector under section 14 is not a sale, nor can the secretary or the 
accountant be said to offer the butter for sale. ‘This’ short: judgment does not give 
any reason for this conclusion. Subsequently, Horwill, J., dealt with this matter 
at some greater length in In re Bellamkonda Kanakayya? as follows : 


“ The charge against the petitioner was of offering ghee for sale ; but it was argued that he would. 
be guilty of selling the ghee. A sale is a voluntary transaction, even when it is preceded by an agree- 
ment to sell. When a person exhibits articles in his shap he is making a general offer to sell them, 
: and any person who comes into the shop and offers the price accepts his offers but the intending pur- 
chaser cannot use physical force or threats to compel the owner to part with the goods. If he does, 
the transaction is not a sale. ` If the Sanitary Inspector had not exercised his powers under section 14, 
but had merely, tendered the money and the petitioner had voluntarily handed over the goods, then 
there would have been a sale ; and the fact that it was subsequently found that the goods were required. 
not for consumption but for analysis, would make no difference to the nature of the transaction that 
had been entered into. In this case, the petitioner would presumably not have parted with the 
goods voluntarily when he knew that they would be used for the purpose of bringing a case against 
him and his master. The- -petitioner was not therefore guilty of selling ghee. Lakshmana Rao, J., 
in a similar case held that the parting with a commodity when it is demanded by the Sanitary 
Inspector in the exercise of his power under: section 14 of the Act did not amount to a sale.” - 


These rulings have been considered by Kuppuswami Aiyar, J., in Public Prosecutor 
v. Narayana Singh?, by Govinda Menon, J., in Public Prosecutor v. Ramachandrayya* 
and, by me in Pubjic Prosecutor v. Dada: Haji Ibrahim Helari*. The reasonings upon 
“which these three decisions dissented from the two prior decisions, is set out by 
.Govinda Menon, J:, in Public Prosecutor v. Ramachandrayya‘ as follows : 


“In Public Prosecutor v. Narayana Singh’, Kuppuswami Aiyar, J., has held that when a Sanitary 
Inspector purchased milk from the accused, tested it and found that it was adulterated, the transaction 
amounted to a purchase and therefore the’ accused. Was guilty under rule 29 (b) of the rules and sectiom 
5 (1) (b) read with rule 27 of the Madras Prevention of Adulteration Act. Moreover, in this case, 
Exhibit P-2 the receipt contains an admission by the second accused that he was selling buffalo milk 
to the Maruti Vilas Coffee Hotel and the transaction by which P.W. 1 got the sample is also admitted 
to be a sale: Apart from the admission contained in Exhibit P-2 when Mr. Venkatasubbiah 
exchanged money consideration for the milk, he was acting as a purchaser and the society a separate 
legal entity, was. performing . a contract of;sale in .delivering milk. Therefore it may: even be 
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"unnecessary to decide whether the transaction. with P.W. 1 was a sale at all, even though I am 
convinced that it is also a sale." li 


Therefore, the lower Court went wrong in holding that th» butter was not sold or 
Sffered for being sold. 


The matter does not rest there because under se-tion 6 (3) of the Act, where 
an employer is charged with an offence under the Act. he shall be entitled on appli- 
cation duly made by him to have any other person wacni' he charges as the actual 
offentler brought before the Court at the time appointed for the hearing, and if, 
after the commission of the offence has been proved. the employer proves to the 
satisfacijon of the Court that he used due diligence tc enfarce the execution of this 
Act and that the said other person committed the offence without his knowledge, 
consent or connivance, the said other person shall be convicted and the employer 
shall be acquitted. In this case no doubt the procedure prescribed in terms of 
this clause had not been followed. "The substance cf it has been complied with. 
The prosecution itself charged both the master as well as the servant. The plea 
of the master was that he lives at Perundurai and thet he had taken all reasonable 
precautions like getting letters of warranty for the purchase of butter and that at 
no time he had consented or connived at with the sale ef adulterated butter. There- 
fore, the mere absence of the: proprietor from the skop would not in, any way 
exonerate him, because if that were the case every master would take care to keep 
away from the shop to get rid of his liability and the entire cese-law on the 
subject has been discussed by me in Kasi Rajah v. Tre Stcte}. 


But if the master is able to show that he had used due diligence to enforce 
execution of the Act and what was done was without ‘his knowledge, consent, or 
connivance, the employer has got to, be acquitted. In the instant case this has 
been shown and therefore the employer is entitled to be acquitted and in the 
connected case the employee has got to be convicted ánd is being convicted. 


In the result, the acquittal by the Additional Firs Class Magistrate is sustained 
though for an entirely different reason and this appzal is dismissed. 


R.M. ———— Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present — MR. Justice SATYANARAYANA Rao AND Mr. Justice Bara-- 
KRISHNA AIYAR. ' 


Sreenivasan and others .. Appellants* 
v. 
Rangachari and others .. Respondents. 


Hindu Law—Debts—Pious obligation—Suit by an endorsee of a romissory note against the father—Sons 
could not be impleaded— Execution of decree—Whether sons! shares could. be seized. 

It is no doubt true that in a suit by an endorsee of a prommssory note against the maker of the 
promissory note, the father of a Hindu joint family, no decree c-uld be made against the son as the 
plaintiff, who is only an endorsee of the promissory note, is not an ass:gnee of the debt in respect of 
which the pious obligation of the sons would attach ; but the decree against the father, the maker, 
itself constitutes a debt which could be enforced in execution agzinst the sheres of the sons as well 
by reason of the pious obligation of the sons to discharge the anteredent debts of the father not tainted 
with illegality or immorality. If the sons are imoleaded in thr execution proceedings it would be 
perfectly open to them to establish, if they can, that the debt was.such as would not bind thcir shares. 
If they were not however impleaded it is open to them in an ind=pendent suit to have the sale to the 


extent of their shares set aside on the ground that the debt was not one which would bind their 
interest in the property. k 


-Appeal against the decree of the Court of the Subordinate Judge, Vellore, 
dated roth September, 1948, in O. S. No. 67"of 1945. 
N. R. Raghavachari for Appellants. 


S. V. Rama Aiyangar, P. S. Srinivasa Desikan, D. Remasu ami Aiyangar, P. R. Vara- 
darajan, K. Kalyanasundaram, T. K. Sundarachari and. K. Satyararayana for Respondents. 
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st. The Judgment of the Court was delivered by - "e 


| Satyanarayana Rao, 7.—The plaintiffs, are the appellants and are the sons of 
the first defendant by his second wifé. Defendants 2 and 3 are his sons by his 
first wife. There is another son Aravamudha Aiyangar, who is not made a party to 
the suit; “In 1931, the first defendant purchased an extent of 73 cents of .property 
for a sum of Rs. 1,000. He paid cash in part and for the balance executed a pro- 
missory note: in favour. of the vendor for à sum of Rs. 570 .on the date of.the sale. 
'The vendor, in his turn, endorsed over:the promissory note to the fourth deferfdant, 
ore Srinivasachari. The father failed to pay the debt with the result that Srini- 
vasachari, the fourth defendant, instituted a suit-on the promissory note O.S, No. 3r 
of “1934; ‘District Munsiff’s‘Court, Arni and obtained a decree against the father. 
As he was only an endorsee of the promissory note and was not an assignee of the 
debt as. well, he could not:under law implead the sons also as parties to the action 
and. obtain a decree on the debt against the.sons. In due course, the decree was 
put into execution and items 15'to 56 of.the plaint schedule properties were sold 
"for a sum of Rs. 1,501 and. the decree-holder himself purchased the property. The 
sale was on 16th September, 1935, and there was also delivery of possession of the 
property on 17th February, 1938.:.The purchaser, in his turn, made various alie- 
nations, the details of which are not material for the disposal of this appeal. The 
second wife's sons. of the first defendant instituted the present suit for partition 
of the family. properties and im this suit included also the items, which ‘were sold 
in éxecution of the decree in O. S. No. 31 of 1934-and claimed partition and separate 
possession of these items also on the ground that-the sale did not affect their interest 
in the properties, There were also other, contentions raised in the suit but we are 
not now concerned with them. in this appeal. The lower-Court held that the 
, Court-sale conveyed not only the interest of the father, who was the judgment; 
.debtor, but also the shares of the sons to, the, purchaser ; in other words, it was 
held that what was sold was thé property itself and not merely the right, title and 
interest of the’ judgment-debtor. -In the result, he negatived thé claim of the 
| plaintiffs for a share in items-15 to 56of the plaint schedule in the possession of 
defendants.4 to 24. The appeal by the plaintiffs is, therefore, confined.to the 
question whether the decision of the trial, Court excluding items 15 to 56 from 
partition “was corréct or not. ' ZEE 2 


The learned Advocate for the appellants raised two conténtions. In the first 
place, he urged that as in a suit by an endorsee of a promissory note against a maker, 
the sons ofithe maker could not be impleaded as: parties to the action and no decrée 
could be passed against them on the debt, the shares of the sons could not be seized 
in execution.of the decree so obtained against the father alone.in enforcement 
of the pious obligation of the sons under Hindu Law. For this contention, however, 
the learned counsel was not able to cite any authority. It is.no doubt true, as held 
by the Full. Bench in Marudamuthu Naicker v. Kadir Badsha Roivther!, that no decree 
in such a suit could be made against'the sons as the plaintiff," who 'is an endorseé 
of the promissory note, was not the assignee of the debt in respect, of which the 
pious obligation of the sons would attach, but the. decree against the father, the 

maker, itself constitutes a debt which could’ be enforced in execution against the 
* shares-of-the sons as well by reason of the pious obligation of the sons to discharge 
‘the antecedent debts of the-father not tainted with illegality or immorality. If 
the sons are ,impleaded in the execution proceedings, it would be perfectly open 
to them to establish, if they can, that the debt was such as would not bind their 
shares. If they were not however impleaded, itis open to them in an independent 
‘suit to have the sale to the extent of their shares set aside on,the ground that the 
debt was not one which would bind their interest in the property. In this case, 
no question of illegality or immorality of the debr‘arises as the debt was not attacked 
. By the sons on that footing. ` Fhe’ only question, therefore, is whether in execution 
of the decree against the father, the:sons’ shares also could be sold'or not. As 
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pointed. out by Bhashyam Aiyangar, J., in Periaswami Mudaliar v. Seetharama Chettiar? 
the decree itself is a debt and as it is not tainted with illegality or immorality,. 


it could be enforced in execution against the shares of th2 sons as well. 


E The’ second aspect of the:case is that the Couft sale did not pass in fact the- 


interest of the sons to the purchaser. . It is one thing-no doubt to say that thé Court 
has got a wider power of selling not only the. father’s share but also the shares of” 
the sons and it is a totally different „thing to decide ~vhetker, in fact; what was sold. 
was the smaller interest or the entire property. That would depend upon, as. 
pointed out repeatedly by the Privy Council, as to wEat was intended to be sold and 
what was in fact brought to sale. No such contention seems to have been raised. 
in the plaint by the plaintiffs-appellants and it is perhaps for that reason that no . 
material has been placed before the Court such as the sale proclamation, etc., to 
consider whether what was sold was the property it-elf or only: the right, title and. 
interest of the judgment-debtor. There is the sale certificate, Ex. B-3, which. 
however states’ that what was- sold was the property described in the schedule.. 
It'does not state that what was sold was only the right, title and interest of the- 
judgment-debtor. The decision of the Privy Council in Simbhunatha Pande ‘v.. 
Golap Singh?, to which our attention was drawn:b7 the learned counsel for the- 
appellants was clearly a case in which from the beginning the interest of the judgment-. 
debtor alone .was intended to be sold by the. Court. The specification of the- 
property, as stated in the judgment, was the right and ‘interest of the judgment- 
debtor in a four anna share out of 16 annas of mehal kndwar. It is an obvious 
case in which the property that was. sold was ónly the right, title and interest of 
the judgment-debtor and no more. That is.not'tae czse in the present action. 
Even the meagre material that is available to us shows that thé property itself was. 
sold. c: 5 ., 

For these reasons, we are in entire agreernent with the view taken by the lower- 
Court and affirm the decision and dismiss the appeal with costs. 


“RM... ee, Ge ee n Appeal dismissed: 
a SUPREME COURT ‘OF INDIA]: me Lm 

[Civil Appellate Jurisdicton.] SE 
PRESENT —B. KC , MUKHERJRA, ' IN.” CHANDRASEKHARA AIYAR AND GuotaM. 


Hasan, J][' 7 VA EE AM S x 
Kalipada ChaktáBori and atiother Ep: ‘Appellants 
4, v wee ‘ | 1 
Minor Srimati: Palani Bala. ‘Devi, edocs b? he: husband A 
* Bibhuti:Bhusan Chakraborti and others «..-:,, . «+ Respondents. . 


Limitation, Act ux ‘of 1908), Articles 124 and E CR emi of shebaiti right b a Hindi; 
widow—Suit by reversioner for recovery of possession—Limitation —Shebaiti rzght) — Natura of 

The alienation of the shebaiti right by a shebait in favour oLa stranger is absolutely void in "Hindu. 
Law and cannot be validated even on the footing-of a custom. The alienee of the right is, therefore,. 
a trespasser out and out and his possession as against the transfe-or is adverse from the beginning. 


Except where a decree has been obtained fairly and prop-rly and without fraud and collusion 
against the Hindu female heir in respect of property held by 3er as a limited cwner, the cause of” 
action for.a suit to be instituted by a reversioner to recover such. reperty either against an alienee 
from the female. heir or a trespasser who held adversely to her axcrues only on the death of the female 
heir. 'The right of the reversionary heirs is in the nature of pes successionis, and as the reversioners. 
do not trace their title through or from the widow, it would be ncanifes-ly unjust if they are to lose their- 
rights simply because the wIdon has suffered the property to t= destroyed by the adverse possession 
of a stranger. . 

Case-law discussed. - ` i 

Whatever might be said about the ‘office of a trustee, wh:ch carries no beneficial interést with 
it, a shebaitship, combines in it both the elements of office and property. As the shebaiti interest is-, 
heritable and follows the line of inheritance from the founder, obvicusly when the heir is a female,. 
she must be deemed to have, what is known, as widow’s estate ia the shebaiti interest. 
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. There could be no doubt that there is an element in the shebaiti right which bas the legal character 
of property ; "but, shebaitship is property, of a peculiar and anomalous character and it is difficult _ 
to say that it' comes under: the category of immovable property as it is known in'law. "Article 141 
of the Limitation Act refers expressly to immovable property and not to property in"thé-géneral 
sense of the word., On the:other hand, it is quite settled that a shebaiti right is a hereditary "office * 
and as such comes within ‘the express language, of Aiticle: 124. of the Limitation Act." When there is 
a specific Article in the Limitation Act which covers a particular case, it is not: proper to.apply ariother 
Article, the application of which is not free from doubt. . Accordingly, to atsuit by. the reversioners 
for possession of a 'shebaiti right against the alienee fiom a.Hindu widow Article 124 is the proper. 
Article to, be applied. Reading Article 124 of the Limitation Act along with section 2 (8) the gon-. - 
clusion is irresistible that to: defeat, the title of the plaintiff under Article 124 itiis necessary: to establish 
that the defendant had taken possession of the office adversely to the plaintiff or'to somebody: from 
or.through whom the plaintiff derives his title, more than twelve years prior to: the: ‘institution of the- 
suit. | The-reversioners would not,be,deriving their right, to-sue through, and from the. widow and a 
“suit for possession filed within’ time.from the date'of the widow’ s death is notibarred. | 

“On appeal from the -Judgment.and Decree dated the 19th June, 1950, of ihe y 
High Court of Judicature at Calcutta (Das and Guha, JJ.) in Appeal from Original 
Decree No. 48 of 1949, arising out of Judgment and Decree dated the 22nd Decem- 
ber, 1948, of the Court of the Subordinate Judge, 3rd. Court, 2g-Parganas i in Title’ 


Suit No. 59 of.1944. 


N: GC. Chatiejs, Senior Advocate ise K. Dutt, Advocate, with him) for 
_ Appellants. 


Panchanan Ghosi, Senior Avotate (Radha Kanta Bhattacharya, Advocate, with | 
him), for Respondent No. 1. | 


. The Judgment of the Court was delivered by oS LR 


` Mukherjea, J- — This appeal i is on behalf of the plaintiffs, and is directed: against. 
the judgment and decree of a Division Bench of the Calcutta High Court. dated 
June 19, 1950}, reversing on appeal, those'of the Subordinate Judge, Third Court, 
24-Parganas, passed in Title Suit No, 58 : of :1944. 


“The facts material for our ‘present ‘purpose are not in dispute and the contro-, 
versy between the parties practically centres round one short point, namely, whether 
or'not the plaintiffs’ suit is barred by limitation. The trial: :court decided: this 
point in favour of the pe While the High Gourt has taken a ‘contrary: view 
in ‘appeal. a cT 


. .The subject-matter, of dispute i is | One-third dure of. shebaiti Adi in — ' 
óf a private debutter dedicated to an idol known by the name of Dakshineshwar 
Jew and situated at a village called Dhop Dhopi within the district of 24-Parganas 
in West Bengal. The deity is an ancient one and its reputed. founder and first 
shebait was one Udhab Chandra Pandit. It is not disputed'that by successive 
devolutions the rights of the.shebait came to vest in one Iswar.Chandra Chakra-- 
borti,: who was the. common ancestor ‘of the parties to this suit. -The following 
genealogical table will make clear the relationship of the several’ persons who figure 
as parties to the present ‘litigation as between themselves and also to their common . 
ancestor. s TIL 


Br 
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| BEGUUEN wee eh I, TATE a oe 
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Iswar died leaving six sons a& his heirs and -hey were Ashutosh, Govinda, 
‘Gopal, Sadananda, Trailokhya and Haran, These six sons when they divided 
the properties of their father, divided the shebaiti sight also which devolved upon ' 
them in six equal shares, and this: division was by the method known as falas or. 
turns of worship, which means that to each one of the sons was allotted the right 
of worshipping the -deity for 5 days every month and Curing these days he. alone 
‘was to discharge the functions of the shebait and receive the emoluments attach- 
ed, to the office. Gradually, a custom grew up in the family according to which 
these palas could be bought and sold or otherwise alienated amongst the members 
„of the shebait’s family. Govinda, who was the father of the plaintiffs and who. 
got 9 days’ pala every month in his share, sold his interest in the shebaiti to Haran, 
a brother of his, and the result was that Haran acquired 10.days’ pala every month 
or one-third share in the entire shebaiti right. Hazan died without any issue leav- 
ing. Rim surviving, his widow Rajlakshmi as his sole keir under the Hindu Law 
and Rajlakshmi continued to hold this one-third share of shebaiti right along 
with other properties of the deceased: On 17th “une, 1920, Rajlakshmi granted 
an ijara lease of her shebaiti right for a term of tvo years to one Satish Chandra 
Dey. On rst of April, 1921, Satish sold this leasehoud interest in respect to the palas 
to one Ram Rakhal Ghose. ‘Previous to that, on 62h of August, 1920, Ram Rakhal. 
had himself: taken a lease from ‘Rajlakshmi of her shebaiti right for a period of 5. 
years, this lease to commence at the close of the p-evious lease in favour of Satish.: 
Ram Rakhal admittedly got possession of the office of sbebait and began to exercise 
his rights as such on and from the 1st of April, x921. By a deed of conveyance. 
' dated the 7th of November, 1921, Rajlakshmi made an out and out sale of her shebaiti: 
right in favour of Ram Rakhal and twenty days after this purchase, that is to say, on. 
27th November, 1921, Ram Rakhal in his turn sad thcs interest to Nagendra and 
Surendra, two of the sons of Trailokhya. Surerdra died some time afterwards. 
and on 20th of June, 1925, his widow Tarakali solc her husband's share in the. she- 
baiti right to Nagendra, her husband's brother. Thus Nagendra‘ in addition, to 
what he had inherited from his own father came to-hold the entirety of a third share 
in the shebaiti right, represented by ro days’ pasa every month, which was -pre- 
viously held by Haran. Rajlakshmi died on 22n+ December, 1943, and the two 
plaintiffs, who are the two surviving sons of Gov-nda, filed the suit out of which 
this appeal arises for recovery of possession of this one-third shebaiti right of Haran 
on the allegation that they were the next heirs of Faran at the time of "Rajlakshmi" s 
death. i 


Nagendra had died in the meantime and the first and the paak defen- 
‘dant in the suit is his daughter Palani Bala, who :s a minor and is represented by 
cher husband as guardian. The second defendart is.-he receiver, who has been 
placed in charge of the properties of Palani Baia in a guardianship proceeding 
pending before the District Judge of 24-Parganas, The defendants 3 and 4 are the 
surviving descendants of Iswar who hold the remaining interest in the shebaiti 

- right. . l 


e 


The case of the plaintiffs, in substance, is that the one-third share of the 
shebaiti right, which was held by Haran during his Hfe-tine, devolved _upon his 
"widow Rajlakshmi who had only the restricted rights cf a Hindu widow in respect 
to the same. On the death of the widow, the interest vested in the plaintiffs, who 
"were the nearest heirs of Haran at the time of Rajlakshmi’s death. They, accord- 
ingly, prayed for being put in possession of this on--third share of the shebaiti right; 
represented, as stated aforesaid, by 10 days’ pgle every month after evicting thé 
‘defendant No. 1 therefrom: There was a claim also for mesne profits from thé 
-date of the widow’s death. In the plaint a description has been given of the temple, 
its appurtenant lands and also of the structures standing thereupon but there i is 
no prayer for possession in respect of these prope-ties. 


The suit was resisted on behalf of defendant No. 1 and the main contention 
raised was that as.the sale of her shebaiti right by Rajlakshmi, the widow of Haran, 
"was a void transaction which did not create ay right 3 in the transferee, the posses- 
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. sion of Ram Rakhal and after "hii his vendes wig were thé predecessors of defen -. 
dant No. 1 was adverse against all thé shebaits, and the defendant No. 1 consé=” 
quently acquired an indeféasible -title to this third share in the 'shebaiti right 
by adverse possession 'and the plaintiffs, suit was barred by limitation. Several 
other contentions were: raised ‘but, they are not material for our present: purpose. 


20 The trial Judge by his judgment dated the àend December, 1948, overruled the 
pleas taken by the defendant and gave the plaintiffs a decree. On the question, 
of limitation, the Subordinate Judge held that although Article ; 141 of the Indian. 
Limitation Act was not attracted to this case, yet the plaintiffs! suit was not barred. 
by limitation. Two. reasons haye been assigned for this view. , It has been esaid. 
in the first place that Nagendra purported to purchase only the life interest of. 
Rajlakshmi ; consequently’ his position as purchaser was in recognition of the in- 
terest of the reversionary heirs of Haran. .It is said further that as: Rajlal&hmi. 
and Nagendra were both co-shebaits of the deity, the possession of thé latter could 
. not have been adverse to the former, they being in the position*of co-sharers in. 
law and nothing like ouster being, alleged. or proved in this case.. 


- Against: this judgment, thé-defendants 1 and 2 took an appeal to the Calcutta 
Higli Court and the appéal was heard by a Division Bench consisting of Das and 
- Guha, JJ. The ‘learned Judges while affirming ` all the other findings arrived at 

by the trial Judge disagreed with. the latter on the question of limitation. It was 
‘held by the High Court that thé proper Article to apply in this case ‘was Article 
124 of the Limitation Act, and'as the defendant No. 1 and her predecessors had, 
been in possession of the hereditary office: of the shebait adversely to the plaintif 
for more than 12 years prior to thé institution of the suit, the, plaintiffs’ claim was 
barred by limitation. ' In this view, the E of the trial court was eee 
and the plaintiffs’ suit dismissed. + 

| The only point canvassed Before us’ in. this appeal. is that of limitation’ and. 
the arguments that have- been advariced before ‘us on'this point by the’ learned! 
coürisel on both sides really raise two questions, for our "determination. ' The first 
is, whether on the facts of the present: case the plaintiffs; suit ‘is governed by Arti- 
cle. 124 or Article 141 of the; ,Limitation A Act?” ‘Tf Article 141 is the appropriate 
Article, it is not disputed that, the. plaintiffs’ suit is well within time ?'but if Article 12% 
is applicable, the other point “that! would require consideration’ is, When did, the 
defendant: or ‘her predecessors’ take possession of the hereditary office of ‘shébait e 
adversely to the plaintiffs ? Was their possession adverse from the very date of the 
transfer by: Rajlakshmi: or did'it ‘become so only, at.her death 2): «4 stre 

a "The! ' proposition is: well éstablished:! that: ‘the ‘alienation of ‘thé shebaiti riglit 
by: a! shebait in favour" of: a' stranger is absolutely void in Hindut Law"arid ` cannot: 
be validated'eveh on ‘the’ footing 6f-a custorn.': The alienee óf'the right i I$, thereforé;, 
a trespasser’ out and’ out’ and his possessionhlas against the transferor is‘dadverse from 
the véry-‘ beginning.’ Mr. Chattérjee ‘appearitig’ for: the plaintiffs appellànts: Tias 
.not assailed the correctness of this proposition of law ;* his contention is that'the 


"4 


possession of shebaiti rightiby defendant No, 1 and her predecessors might have been - 


adverse against, Rajlakshmi, .ever since the date of transfer, and on the strength of such 
possession they might have. acquired, a statutory title against ‘her. i in respect of the 
shebaiti: interest ; but such, adverse possession, for more, than the, Statutory, period. 
though it might bar the ‘widow, would not bar. the reversioners who do not derive. 
their title from or through her. “This, it is said, is the principle underlying the Law 
of Limitation in India eyer since 1871 and Article 141 of the Limitation Act expressly 
recognises and gives effect to it.. ‘It is contended by Mr. Chatterjee that even if 
Article 141 does not apply to the facts of the present case and Article 124 is taken 


to be the appropriate Article, the plaintiffs! suit wauld be quite within time as the — 


defendant or her predecessors must be held to have taken possession of the office of 
the shebait adversely to the present Plaintiffs anly when the widow died and not 
before that. 


: On the other hand, it has been TRE by Mr. Panchanan Ghose that there 
-is nothing like a general principle. of law that adverse possession "against a Hindu 
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widow could not be reckonéd as:ádveise possessioni agaihst her reversionary:;heirs.. 
That, vit is'said;'is only a special rule which rests entirely upon the particular’ provi- 
e sion of Article 141 of the. Limitation Aét and is cohfined; in its operation, to cases. 
which come within the purview of that: Article: Mr. Ghose's contention is that 
Article 141:has no application.to the facts of this case and consequently there is no 
reason for holding that adverse possession: against- the ‘widow if it: was continued: 
for' the statutory period would not bar -the reversionary heirs also. This, he says, 
was the law prior to the introduction’ of-Article 141 into the statute book.and that 
is the law which governs all cases even: now which do not directly come under that. 
Article. According to the leaned cóunsel,. Articlé 124 is the proper Article which. 
governs this case and the possession of-the transferee of the shebaiti interest being. 
admittedly adverse to the holder ofthe office at the date of the transfer, it would 
. be adverse against the next holder also, no matter whether strictly he derives his. 
` title from the. previous holder or not. “It is urged that'in the case of a hereditary 
office like that of a shebait, the powers of a female shebait are in no way more 
restricted.than those of a male shebait and as the trust estate, during. the incumbency 
`of a female shebait resides in her completely and effectually. às in a.male trustee,- 
the male trustee who comes after her cannot claim the benefit of thei principle upon. 
which Article 141 of the Limitation Act is founded. _ ‘The points raised are no doubt 


. important and require careful examination. ae 


Poet, FAS 


vores vif augu eau n e urr lone, i Buse Du. Soa de 
"i The whole estate would! for’ the: timie:be-vésted iw her, absolutely for! some Ipurposes, though 
in some respects, for. a-qualified|interest ; and until, her death it could not be ascertained who. would. 
be entitled to succeed. . The same principle which has prevailed inthe courts in this country as to- 
tenants-in-tail représentihg ‘the ‘inheritance; would. séem 'to"apply to the case’ of a, Hindu "widow; 
and it is obvious'thát there would, bé'the greatest possible iticnveniéncé ‘in’ holding thát the succeeding: 
heirs were not bound by: a decree fdirly andi properly obtained agáinstithe widow, 1. ' «1115, 
f 1 e vta daten up Mw tQ N 1 LY tus eo TEN a o queant 
The. cse "proceeded eiülély oft the footing that although the, widow for’ some’ pur- 
posés has ‘only à. partial interest in her .husbarid's estate, for other „purposes: the 
whole estate vests in her, and that ker interest is Somewhat akin to that ofla tenant-in. 
tail under the English law. ^ Tf th€ suit was hot'ii respect'of à personal claim against 
the widow but in respect of the estate which, in law, she fully represents, a decree 
fairly and properly obtained "would bind; the reversionaiy’ interest®, There was. 
absolutely no question of adverse possession ráised in this case, but the-rule enunciated 
in it was relied upon in deciding several ‘cases ‘under the Limitation ‘Act of 1859, 
where the question arose as to whether advérse possession for more than the statutory 
period, which bars the widow, would‘bar her ‘reversionary. heirs also. The leading 








I. Goluckmani v. Digambar, (1852) Macpherson 3. Vide in this connection „Jugal Kishore ve 
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proncuncement on this point is to be found.in Nobin Chunder v. Issur Ghunder! upon 

: whick Mr. Ghosh has laid very great stress. . In that case a trespasser had taken 

possession of the estate agairist the widow and it was held that such adverse possession 
Was effective against the reversioners as well. -The cáuse- of action, “it was said,. 
accrued to the widow and a suit by her or by her reversioner must be . brought - 

within r2 years.from the date of dispossession as laid .down in section 12 of the 
Limitation Act of 1859. The decision can certainly be justified on tbe Law'of ' 
Limitation as it then stood. . The Act of 1859 did not provide a separate rule. ùs 
regards reversioners and all suits for recovery of possession of immovable property . 

- had to be brought within 12 years'from the date of the accrual-of thé eause of acgion. . 
If there was,a trespass against the widow, the commencement of the trespass would. 
'const-tute the cause of action for the suit and a.suit against the trespasser. would have 
to be brought within 12 years, no matter whether it was brought by the widew or. 
by thé reversioner. The learned Judges could not overlook the fact that it was not 
possible for the reversionary heirs to institute a suit for possession during the life- 
time 5f the widow. The difficulty, however,.was got over by invoking the.principle 
„of “ representation of the estate by the widow’ enunciated in the Shivagunga case.” 
Sir Barnes Peacock, G.J., observed as follows : Yn hee . 
“It'is said that the reversionary heirs could not sue for -possession during tthe life-time of the 
-widow, and that therefore they ought not to be barred by any adverse holding against the-widow at a , 
time when they could not sue. But when. we look at the widow as a representative and see that the 
' reversionary heirs are bound by decrees relating to her husband's estate which are obtained against 
lier without fraud or collusion, we are of opinion that they are also bound by limitation by which.she, 


without fraud or collusion, is barred.” ee 


Since an adverse .decision against a widow was held binding upon a.rever- 
sioner on the principle of representation of the estate, a similar result was held 
‘to follow in the case of adverse possession against her so as to putian end to the: 
réversionary interest. “This principle was affirmed by the Privy Council in Aumir- . 
tolall v, Rajonee Kant? and Sir Barnes Peacock, who delivered the judgment, expressly: 
affirmed the decision:in Nobin Chunder v. Issur Chunder*.. It may be noted. here that ` 
thouzh the Privy Couricil judgment in this:case was passed in the Year 1875 it was: 
.@ decision under -the“old -Limitation Act of 1859. M MAL nee da s 
"UU In i871 a new Limitation Act was passéd which repealed: the'earliér Act of 
1850." 'Article 142‘of thi$-Act (which corresponds:to Article 141: 0f thé present. 
Act) expressly prescribed à period of limitation of -12 ‘years for a suit bya Hindu; 
‘entitled to possession of immovable property on thé death of a Hindu female heir, 
the ‘imitation to run from the time when female heir died. This proyision; exten- 
.ded further, so as to include a suit by a Mohammedan, was reproduced 'imthe Act: 
-of 1877 and again in Article 141 of the present Act. It seems to us to be a correct?’ 
‘view to. take that this was a change deliberately made by the Legislature in* the 
existing law. "Article 14r speaks of a “ like suit " and this means that it is a suit: 
for, possession of immovable property which is provided for in the previous Article. , 
The earlier Article relates to a suit by a remainderman or a reversioner,in, the. 
technical sense of the English lawyers ; and lest there be confusion if the expression ` 
“© reyersioner " is used with reference to the estate of a Hindu or :Mahommedan. 
female heir, the Legislature deliberately used the words ** a Hindu or Mahommedan 
«entitled to possession of property on the death of a female heir”. The estate of a 
Hindu female heir, as is well known, is extrémely anomalous in its character; it 
cannot be described either as an . estate of inheritance or one for life, though it par- 
takes of the nature of both. The intention of the Legislature in introducing this 
` «provision, was obviously to do away with these anomalies for the purpose of applying . 
"the Law of Limitation and for this purpose the Hindu widow’s estate was completely 
-assimilated to that of a tenant for life. This was the view taken, and in our opinion 
-quite rightly, by a Full Bench of the Calcutta High Court in Srinath Kur v. Prosunno 
-Kurar* and by the Bombay High Court in Vundravandas v. Gursondas?, the' decision 
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"in the latter case being affirmed -by the Privy Council in Ranchordas v. Parvati! l 


The decision in Ranchgrdas's caset has all along been-treated as an authority for the 
proposition that the statute of limitation does not begin to run against the rever- | 
sioner when. there is dispossession of a. Hindu female’ holding a limited estate ; 
and in such cases the reversioner has a right to institute a suit within 12 years from 


* the death of the fémale' heir when the estate actually falls into possession. | It is to 


be noticed that the Judicial Committee in ‘Ranchordas’§ case? expressly laid down that 
ewen in respect of moyables’to which Article 141 does not apply, the reversioner's 
right to property accrues on the death.of the widow and not before that. ‘Opinion ' 
was expressed, in some cases? that the view taken in Ranchordas’ case! was shaken to 
a considerable extent. by the later’ pronouncement of the Judicial Committee in 
Vaithialinga v. Srirangathi*, and that the principle of representation of the estate 
by. the widow upon which the rule in Shivagunga' s.case* rested, could be applied to 


a case of, adverse possession against the widow.. But all doubts on this point were 


k , 


-set at rest, by the decision of the Privy Council itself in Jaggo v. Utsava® and the law . 


can now be taken to bé perfectly well settled that except where a decree has been 


‘obtained fairly and properly, and without fraud and collusion against “the Hindu ` 


female heir in respect to a property held by her as a limited owner, the cause of 


` ‘action for a silit to be instituted by a. rêversioner to recover such property either 


against an alienee from the female heir Or a trespasser who held ‘adversely to her 
accrues only on the death of the female ‘heir: This principle, which has been 
recognised in the Law of Limitation in this country, ever since 1871, seems to ys 
to be quite in accordance with the acknowledged principles of Hindu Law. -The 
right of reversionary heirs is in the riature of spes successionis, and as the reversioners 
do not trace their title through or from the widow; it would be manifestly unjust 
if they are to'lose their rights simply because the widow has suffered the property 
to’ be destroyed by the adverse possession of a stranger. `The contention raised 
by Mr. Ghose as regards the general ‘principle to be applied in such cases cannot, 
therefore, be regarded as sound. | > wr. B oq NE 


Coming now to the specific points raised in the case, the first thing that requires: 
consideration is, whgther the present suit is governed by Article 124 or Article 141 
of the Limitation Act ? - The learned Judges of the High Court have held and,quitz 
properly that the benefit of Article 141 could be claimed only if there was a qualified 
estate in the female heir after whose death the plaintiff was entitled to the property 
às the heir of the last male holder. According to the learned Judges, however, 


“this condition was not. fulfilled. in the present case, inasmuch as the, subject-matter 


of dispute was. the right of shebaitship and. the rights.of a female shebait, it is said, 
áre'notin any way more restricted or qualified than those of a male shebait, although 
she cannot transmit this office to her own heirs. : Reliance has been placed in this 
connection upon.a decision of the Madras High Court in -Pydigantan v. Rama Dass, 
which was followed by a Division Bench of the Calcutta High Court in Lilabati 
v. Bishun". This method of approach seems to us to be open to doubt. Whatever. 
might be.said about the office’ of a. trustee, which carries no beneficial interest 
with it, a shebaitship, as is now well settled, combines in it both the elements of 
office and property. As the shebaiti interest is heritable and follows’ the line -of 
inheritance from the founder, obviously when the heir is a female, she must be 
deemed to have, what is known, as widow's estate in the shebaiti interest. . Ordi- 


naril there.are two limitations upon a .widow’s estate. In the first place, her, , 


rights of alienation are restricted and in the second place, after her death the property. - 





p .goes not to her heirs but to.the heirs of the last male owner. , It is admitted that thé 
second element is, present in the case-of succession to the rights of a female shebait. 
As, regards the first, it is quite true that regarding the powers of alienation, a female. 
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shebait is restricted in the same manner as the male shebait, but that is because 
theré are certain limitations and restrictions attached to and inherent in' the shebaiti 
right itself which exist irrespective of the fact whether thé shebaitship vests in a , 
male or a female heit! ^ ^ * i . MH é 
^ But although we may not approve of this line of reasoning adopted. by the High ə 
‘Court, we are in agreement with the learned Judges that the proper Article to’ be 
applied in this case is, Article 124 and not Article 141. There could be no doubt 
-, that there is an element,in the shebaiti right which has the legal characteristits 
‘of property ; but shebaitship is property of a peculiar and anomalous character, , 
‘and it is difficult to.say that it comes under the category of immovable property sit 
äs known in law.’ Article 141 refers expressly to. immovable property and not to 
. property in the general sense of the word. On the other hand, it is quite settled 
that a shebaiti right i$ à hereditary office and as such comes within thé express 
language ‘of Article 124 of the Limitation Act. We think that when there is'a 
. Specific Article in the Limitation Act which. covers a particular case, it is not proper 
: ‘to apply another Article, the application of which is not free from doubt. We hold, ` 
therefore, that Article 124 is the, proper Article to be applied, and the question now 
rises as to whether the plaintiffs’ suit is barred by limitation under this Article, - 
as has been held by the learned Judges of the, High Court ? 


Article 124 relates to a suit for possession of a hereditàry office and the period 
Qf limitation prescribed for such suit is 12 years from the date when the defendant 
takes possession of the, office adversely:to the plaintiff. The intention of the legis- . 
lature is obviously to treat hereditary office like land for the purpose of barring 
suits for possession of such office and extinguishing the right to the possession thereof 
after a certain period. The question is, when did the defendant or her predecessor 
take possession of the office of shebait adversely to the plaintiffs ? It is conceded 
that the possession was adverse to Rajlakshmi, the holder of shebaiti at that time ; 
. but the contention of Mr. Chatterjee is that as the plaintiffs did not claim through 
or from Rajlakshmi, the defendant could not be regarded as taking possession of the 
office adversely to the-plaintiffs. He refers in this ‘connection to the definition of 
“* plaintiff" in section 2 (8) of the Limitation Act, where it is stated that plaintiff 
includes any person from or through whom a plaintiff derives his right to sue. In 
answer to this, it i$ argued.by Mr. Ghose that a shebait like a trustee represents 
the entire trust estate’ and the next trustee, even . though he may not, strictly 
‘claim’ through or ‘from the previous holder of the office, must be, deemed 
to be bound by acts or omissions of the latter ; and in support of this contention ` 
he relies upon the judgment of the Judicial Committee ‘in Gnaniasambanda' v. 
Velu*.’ We do not think that this contention is right. Article 124 “relates to a 
"hereditary office and this means that the office goes from one person to another 
solely by the reason of the latter béing a heir to the former. Under the Hindu 
Law of Inheritance, when a female heir intervenes, she holds during her lifetime 
‘a ‘limited ‘interest in the estate and after her death succession opens out “not 
to her heirs but to the heirs of the’ last male holder. ' It has not heen and carinot 
-be’ disputed, that ihe same rulé applies in the case of succession ‘to shebaitship. 
Reading Article 124 ofthe Limitation Act along with section 2 (8), the éonclusion 
is irresistible that tó defeat the title of the plaintiff under Article 124 it is necessary 
to establish that the defendant had taken possession of the office adversely to the 
-plaintiff or somebody from or through whom the plaintiff derives his title, more 
"than 12 years prior to the institution of the suit. This is exactly what is laid down 
in Gnanasambanda v. Velu?. In this case two persons, who were hereditary trustees 
of a religious endowment, sold their right of management and transferred thé 
entire endowed property to the defendant-appellant. The sales were null and void 
and the ‘possession taken by the purchaser was adverse to the vendors from -the 
' very beginning. The plaintiff Velu was the son and heir of one of the hereditary 
‘trustees and he instituted the suit more than 12-years after the date of the transaction 





1. ,Vide Angurbala v. Debabrata, (1951) S.C.J. Wa: (1899) 10 M.L.J. 29 : LR. 27 I. A. 69 
394: (1951) S.G.R. 1135, 1136 (S.C.). © ` LL.R. 23 Mad. 271 (P.C. *- go 
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claiming possession: of. the ‘cites: “along. with. ie heir of the other trustee who was 
joined as a defendant iri the suit. It was‘ held by the Judicial Committee that the 
plaintiff's suit was barred and the ‘reason given is that “ the respondent Velu could 
only be entitled’ as heir to his father- Nataraja, and from him and through him, and 
consequently: his suit was barred by Article 124"; This portion of the judgment, 

it seems, was overlooked by the learned Judges of. the Calcutta High Court and 
also by: thé Madras High: Court in the case referred to above. The fact that under 
tite ordinary law of inheritarice the plaintiffs would come as the heirs of the husband- 
of Rajlakshmi is immaterial. 'lhav would not be deriving their tight to sue through 
and from the widow, and in this view of the case the plaintiffs’ suit cannot be held 
to'be barred. The result, therefore, is. that we allow the appeal, set aside the 
judgment and decree of the High Court and restore Those of the. trial Judge with 
costs to the appellants in all Courts. |... f 2 


Agent for Appellants : Sukumar Ghose. jm 
` Agent for oa cn iR. R. Biswas. E A nd 
` —— c . ` „Appeal allowed. 
as SUPREME COURT | oF INDIA.) 
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Arbitration Act x of iud section PAUSE cun under when Jermiscible Scope of i inquiry in appli- 
cation under section 34a- ' F 


Where an arbitration clause in an agreenient was that “if any difference or dispute arises between 

-the parties over the payment of the balance which may be.found due after valuation such dispute . 
shall be submitted to the sole arbitration of a single arbitrator,” the.scope of the arbitration clause is a 
very narrow one. It only confers jurisdiction on the arbitrator on:the question. of valuation of the 
undertaking (electricity undertaking taken over by State Government) pure and simple and does not 
say that all disputes arising out of the agreement ‘or in respect of it will be decided by arbitration. 

. Questions relating to the breach of contract or its'rescission are outside thé reach of this clause. The 
arbitrator has not been conferred the power “by this clause to, pronéunce on the issue whether tHe 
plaintiff was justified in claiming that time Was of the essencé of the contract and whether the State 
Government committed a breach of the contract by not making a valuation within the time 
specified in the agreement. 'A suit by the plaintiff against the State Government, averring ` 

_ that the State „Government committed breach of the, agreement and failed, to make any 
valuation of the ‘undertaking or pay, the balance of the ' compensation money, that time being 

of the essence of the contract, the defendant failed and neglected,to ‘complete the valuation within: the 

time originally fixed or the extended time, and that by reason of the breach of contract, the” plaintiff 
rescinded the agreement and forfeited the sum of.rupees five lakhs and that it is entitled to compen- 
sation for the wrongful deprivation of the use of its property, such matters may well be said’ to, arise- 
out of the agreement and if the arbitration claüse was broadly worded and stated’ that all dispuites 
arising out of the agreement would be referred to arbitration, the scope of the suit would have’ been 
within the ambit of the arbitration clause and the suit will have to be. stayed, ‘But the wording. of the 

arbitration clause in the instant case is not so widely worded. “He artvins, Lid., 1942 

A.C. 356, Governor-General’in Council v. Associated Livestock! Farm; Lui; AT. m Cal. 230; and-- Hafi- 

nagar Sugar Mills, Ltd. v. &koda (India) Ltd. (1936) 41 C.W.N. 563 distinguished. 


f In an enquiry under section 34 of the Arbitration Act the validity of the plaintiff "s contention 

in the suit cannot be gone into as.the function of the Court in such proceedings is a very limited one, 
The only point in such cases to be decidéd is whether the claim which i is brought Whether i it is good, 
bad or indifferent—comes within the submission to arbitration. . 


Manro v. Bognor Urban Council, (1915) 3 K.B. 167, ` n 

|. On Appeal by Special Leave from the Order and Decree dated the E March, 

1951, of the High Court of Judicature at. Patna (Ramaswami and Rai, JJ.) in Mis- 

cellaneous Appeal No. 19 of:1951, arising out-of Order, dated the 18th December, 

1950, of the, Court of the Additional Sub-Judge, Second, at Gaya in Title Suit No. 47 
of a 


2 v org || 





i *Civil Appeal No. 175 of 1951. ` pi grd February, 195% l 


LI 
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` 
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N. C: Chatterjee, Senior Advocate ari Nath, Advocate, with m) for 
Appellant. - 


|. M. C. Setalvad, Mia eae for India and Mahabir Prasad, Aini 
. General of Bihar (H. J. Umrigar, Advocate, with them) for Respondent, E 


`The Judgment of the.Court was delivered by 289 


A i ` Mahajan, j.—This appeal by special leave. arises out of an application imde - 
"by the State of Biliaragainst;the Gaya Electric Supply Co., Ltd., under section 34 
*of the Indian Arbitration Act, for stay. of proceedings in a suit filed. by the com- | 
D on 28th September, 1950. : The facts relevant tó,this enquiry are these ^ ^. 


` A licence for the supply of electric energy in the town of Gaya was obtained 
by one Khandelwal in the year 1928 under the Indian Electricity Act, 1910. , “With 
the required sanction of the Government the licence was transferred to the com-. à 
pany in 1932. By a notification, dated 23rd June, 1949, the licence was revoked by 
the Government with effect from gth July, 1949. ‘Thereupon the company: filed ‘a 
‘suit’ against the State for a declaration that’ the revocation of the licence was arbit- ` 
rary, mala fide and ultra vires. , During the pendency of the suit negotiations started 
between the company and the State for a settlement of the dispute and ultimately 
on 28th October, 1949, aideed of agreement ‘was arrived at between them. The 
effect of the agreement and the pn referred to therein was pak 
as follows — 


(a) That the company would withdraw: the Suit No. E of, F. 1949 unconditionally on 25th 
October, 1949. " 


(by That within three days of the withdrawal of the suit the State of Bihar would make'an 
„advance payment of rupees five lakhs to the company; and simultaneously the company, would for- 
d hand over the possession of the undertaking to an authorized officer of the Government. 


'(c) That both parties will ‘make their respective valuations within three months of taking 
over the undertaking and any balance of money found due to the company as per Government valua- . 


-tion will be paid to the company and in case of over-payment, the excess paid to the company on 


account of the “on account payment" of rupees five lakhs will be refunded to. the Government. 


(d) That in the case of any difference or dispute between the parties over the payment of the 
balance which may be found due after valuation such dispute shall be submitted to the sole arbitration: 
of a single arbitrator who should be a high Government officer of the Provincial Government of rank 
equal to or higher than a Divisional Commissioner and his,award shall be binding and final on both 
parties. ;' 


The arbitration clause is ‘contained ina a letter, dated 1gth October, 1949 and 
was substantially accepted’ by the company in its letter, dated 17th October, 1949. 


“As set out by the State Goveament 2 in its application under section 34s it runs as 


follows :— 


** In the case of any difference or dispute betwéen.the parties over the valuation as arrived at by- 


"the Government and that arrived àt by the company, such difference or dispute, welang the claim. 


for additional compensation of 20 per cent. shall be referred to arbitration. 


In pursuance of the agreement the respondent, took over thé indeng on 28th 
“October, 1949, and alto made a payment of rupees five lakhs to the company. | 


On the.19th January, 1950, the company sent a statément of valuation of- 

‘the assets amounting to Rs. 22,06,072.to the Chief Electrical Engineer, Bihar.. 
The Chief Electrical Engineer characterized the valuation of 22 lakhs by the. com- 
pany as fantastic and stated that according to a rough valuation the amount. 
would be approximately five lakhs arid that the final valuation would be settled 
after the company had furnished a detailed history of the plants and machineries. 


: "The company declined to.give any further details and stated that time was of the 


essence of’the contract and if would be extended from 28th January, to r5th Feb- . 
ruary, í950. On 6th April, 1950, the Chief Electrical Engineer intimated that 
the valuation amounted to Rs. 5,56,221. No reply to this letter was received and 
the State Government intimated to the company. that as difference and dispute 
had arisen relating to valuation, Mr. M. S. Rao, I C.S., was being appointed as - 
sole arbitrator to fecide the dispute. 
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On: 28th September, 1950, the company instituted the suit, the subject-matter 
of the application for stay, after necessary notice under section 80’ of the Code of 
Civil Procedure. In the plaint it was alleged, that as the State Government had 
‘failed and neglected: to make its valuation or to make-payment to the company by 
the 15th March, 1950, it committed a breach-of the agreement and by reason of | 
this breach the company had rescinded the agreement and had forfeited the sum 
of five lakhs paid as advance by the State. The company prayed inter alia for 
thé reliefs’ of ideclaratien that the electrical undertaking belonged to them, for 
damages, for- appointment of receiver and for injunction. On the gth October, 
1950, the State Govérnment filed the’. present application | under section 34 of the 
Indian Arbitration Act, It'was stated therein that the company had with’a dishonest. 

. and mala fide motive and ‘with a view to avoid the decsision of the matter in dispute 
in arbitration instituted the suit on incorrect and false kx e that the arbi- 


‘to be i in existence, the suit, was in no way connected with the. same "and it was con- 
'tended that the suit should not be stayed, s 


« ¢ The Subordinate Judge held that: the- suit was not in "respect: of any. jubet 
agreed to be referred, and that the Court had no jurisdiction to stay the proceed- 
ings. In the result the stay application was dismissed. Against this order the 
‘State Government appealed to thé High Court.*"The-High Court held: ‘that the - 
"dispute i in the suit'was one which arose out'óf or was in respect of the agreement 
‘and that the question in the suit was directly within the scope of the arbitration.: 
‘clause. By an order of this ‘Court dated 22nd May; 1951, the company w was s granted., 
‘special leave under Article 136 (1) of the: Constitution. : , 


Section 34 of the Indian Arbitration. Act runs thus :— - 


** Where any party to an arbitration ©.: a commences any legal proceedings against 
any other party to the agreement So. + c. dn respect of any matter agreed to be referred, any party i 
‘to such legal proceedings may .. . - apply to the judicial authority before which the 


proceedings are pending to stay the proceedings ; ; and if satisfied that there is no, sufficient reason: 
why the matter should not be referred in accordance with the arbitration agreement and that the 
applicant was, at the time when the proceedings were commenced, and'still remains, ready and 
willing to do all things necessary to the proper conduct of the arbitration, such Lauthonty may make. 
an order staying thorproceedings." | 

From the. language of the section it is quite dear that the Jegal proceeding which 
is'sought to be stayed must be in respect of a matter which the parties have agreed 
to refer and which comes within the ambit of the arbitration agreement. Where, 

“ however, a suit is commenced as to a matter which lies cutside, the submission, 

the Court is bound to refuse a stay. In the words of Viscount Simon, L.C., in Hey- 
man v. Darwins, Lid.1, the answer to the question whether a dispute. ‘falls within an. 
arbitration clause in a contract must ,depend on; (a) what is the dispute, and (b) 

what disputes the arbitration’ clause covers. If the arbitration agreement is broad. 
and comprehensive and embraces, any dispute: between the parties “in respect 
of? the agreement,"or in respect of any provision.in the agreement, or, in respect 
of anything. arising. out of it, and one of the parties seeks to avoid the contract, 

the dispute is referable to árbitration if the avoidance of the contract arise$ out of 
‘the ‘terms of: the’ contract itself.’ Where, , however} ‘the party seeks to avóid' the 
contract for réasons de hors it; the arbitration’ clause cannot be resorted to'as it 
goes along with éther ternis ofthe contract. In other words, a.party cannot rely 
on a term of the contract to repudiate it and still say the arbitration clause should 
not apply.. If he relies upon a contract, he must rely on it for all purposes. Where, 

however, an arbitration’ clause is not so comprehensive and is not drafted in the 
—_ 

a . . E e È $ 
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broad language which was used in the, House of Lords case, namely, “in respect 
of * any agreement,” o “in respect of something arising out of it”, that proposi- 
tion does not hold good. The arbitration clause is a written submission ‘agreed , 
to by the parties in- a contract and like every written submission to arbitration: 
‘must be considered according to .its language -and in the light of the circum- 
stances in which it is made. x ELS abet : 


: Now, as regards the first question, viz., what is the present dispute about, ghe 
‘answer is to be gathered from paragraphs 14 to 17 of the plaint. „It is averred’ 
therein that the Government of Bihar committed breach -of the agreement and. ' 
failed to make any valuation of the undertaking or pay the balance of the cofnpen-, 
sation money, that time being of the essence of the contract, the defendant failed 
and neglected ‘to complete the valuation within the time originally fixed. or the: 
‘extended time, and that by reason of the breach of contract the plaintiff réscinded 
the agreement and forfeited’ the sum of rupees five lakhs and that it is entitled to 
compensation for the wròngful deprivation of the use of its property. No claim: 
has been made in the plaint for the valuation of the undertaking-or for the pay- 
ment ‘of any compensation for the undertaking ; on the other hand, the claim in 

_ the suit is founded on the rescission of the agreement containing the arbitration 
clause-and on a breach of that agreement. These. are matters which may well 
be said to arise. out.of the agreement and if the arbitration clause was broadly 
worded and stated that all disputes arising out of the agreement would be 
referred to arbitration, it could then probably have been said that the scope of 
the suit was within the ambit of the arbitration clause, ‘but the clause here is 
differently worded. A ze $ 


The clause here is that if any difference or dispute arises between the parties 
over the payment of the balance which may be found due after valuation such dispute shall - 
be submitted’ to the sole. arbitration of a single arbitrator. ‘The scheme oft he 
agreement is that the Government was to make a valuation as laid down in the 
Indian Electricity Act ‘within three months of taking over the undertaking and 
“any balance of money found due to the company ‘as per Government valuation 
was to be paid by the Government, ‘and in case of over-payment, the excess paid 
to the company on account of the “ on. account payment” of rupees five la khs 
mentioned in para. 1 had to be refunded to-Government. In the case of any di ffer- 
ence between the parties over the valuation as arrived at by the Government and 
that arrived ‘at by the company, such difference or dispute, including the claim for 
additional compehsation of twenty per cent. had to be referred to arbitration. The 
scope ‘of this arbitration clause is a very narrow one: It only confers jurisdiction 
on the arbitrator on the question of valuation of the, undértaking‘pure and simple 
and ‘does not say that all disputes arising out of the agreement or in respect of it 
will be decided by arbitration.  Questions-relating to the breach of contract or 
its rescission are “outside the reach of:this-clause. The arbitrator has not been 
conferred the power by this clause to pronounce on the issue whether the plaintiff ' 
was justified in- claiming that time was of the essence of the contract and whether 
the State Governmettt committed à breach of the contract by not making a valua- 
tion within the time specified. - This clause is therefore no answer to'the company's 
query * Show me that Y havé agreed to refer the subject-matter of the suit to ari 
arbitrator." Besides this clause in the agreement, there’is nothing else which 
can deprive the Court of its jurisdiction to decide the plaintiff's suit as brought. 


Ramaswami, J., with whom Rai, J., concurred, held that upon a perusal of the 
terms of contract and of the correspondence it was obvious that no stipulation was 
made that the compensation money should be paid within the ‘period of three . 

“months, and that on the contrary, the intention of the parties was that the Govern- 
ment would pay compensation money only after the award had been made by the - 
arbitrator. Now this is.the very. point which would be in issue in the suit itself, 
and the learned Judge was in error in considering and deciding this point in this 
enquiry under section 34.- The validity of the plaintiff's. contention. in. the suit 
cannot be gone iħto by that Court exercising jurisdiction under this section as its 


M 
t 
. 
, 
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function is a very limited one. «The only.póint in such cases to be decided is whether 
the claim which is brought whether it is-good, bad or indifferent —comes within 
, i6 submission to arbitration. It may be that there are grounds upon which, the 
defendant would be able to satisfy the proper tribunal that the plaintiff's claim was, 
frivolous and vexatious, but those considerations, as pointed out by: Bankes, L. J., 
in Monro v. Bognor Urban Gouncil!, are material only if the question to be considered 
is whether the case made was a- frivolous and vexatious one, and ought to have 
had no.weight at all upon the question of what the plaintiff's claim in fact was 
and one can anly find out what his claim is by looking at the plaint. |. mE 

Rhe learned Jüdges in the High Court seem' to have thought that the arbi- 
tration clause here had been drafted. broadly and that all “ disputes arising out of 
or in,réspect of the agreements’ were referable to arbitration. Their reliance on . 
the detision of the Calcutta High Court in Harinagar Sugar Mills, Lid. v. Skoda (India) 
Lid?., in support of the’ decision indicates‘the error. In that case the arbitration 
Clause was drafted in a comprehensive language and stated that a dispute arising 
out of the agreement had to be referred to arbitration. Their reference to the case 
of Governor-General in Council. v. ‘Associated Livestock Farm, Ltd?:, also shows that they 
were under the same erroneous impression. In this ‘case. the arbitration clause 
was in these terms :— i ; 

** Any dispute or difference arising out of the contract shall be referred to the-arbitration of the 
officer sanctioning the contract whose decision shall be final and- binding.” 

It is obvious that these decisions could have no relevance to the arbitration 
clause as ‘drawn’ up in the present case,” If the nature of the claim is as we have 
indicated above, it seems plain that it does not come within the scope of the sub- 
mission. ' | MEM" "AN 
: * In our judgment, therefore, the decision of the -learned’ Subordinate Judge 
was right and the Judges of the High Court were in error in reversing it. In the 
result the only course open to us is to allow the appeal with costs and to say that 
the plaintiff's claim is not within the scope of :the' submission and that the peti- 
tion under section, 34 was rightly. dismissed by the Subordinate. Judge. 


a 


. ^ Agent for Appellant : Rajinder Narain. ; f 
Agent for Respondent 1: P.K. Chatterjee. — — a n s » 
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“K. M. S. Lakshmanier and Sons: ` $5 x7 4 5 w.. „Appellanis® ° 
v. . i 
The Commissioner ‘of Incomé-Tax and Excess . n EE 
Profits Tax, Madras *. . .. Respondent. 


Excess Profits Tax Act (XV of 1940)—Second ‘Schedule, Rule , 2-A— Deposits . received from constituents 
an espect of forward contracts with assessees for supply of yarn—lf “ borrowed money ” within meaning of Rule- 
2-4... + j RICE S : nik s 

Amounts paid by constituents to the assessee in respect of forward contracts in yarn were under 
three different arrangements for successive periods. ‘The first of these was evidenced: by a‘ circular 
issued on 5th May, 1944, which was in, the following terms :— , 

“ You are quite.aware of the fact that we are and will be, so long as the existing contracts of bales 
are closed, transferring the Contract Advance Deposit. amounts to the credit of current yarn account 
for the bales supplied to you then and there. Mee ue 

I. (1915) 3 K.B. 107. ” . : S 3. A.LR. 1948 Cal. 230. 
Z2. (1936) 41 C. WIN: 56327 7 7 77 007 07-7 " v i 
* Civil Appeal No."z1 of 1952. *  - - n 23141 January,. 1953. 
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Now what we have decided in this connection | i$ not to do so as stated above, but to keep such: 
advance amounts under the new heading “ Contracts Advance Fixed Deposit Account’ and return. 
in cash or by bank's cheque or by insured post, the advance amount of the bales booked and supplied. 
in full under certain contract number only after completion of that contract with the bank's conte 
mission, etc., expenses that maybe incurred therein on your account. : u 


The value of the bales delivered'or to be delivered for each and every Gime, should be paidi im 
full and this system is applicable to our future booking of contracts only ”. i. 


'This was followed by^ another circular issued on 5th December, 1944, which ran thùs: P 


** This is to inform. ‚you that v we have changed the heading of your * Contracts ` Advance fied 
Deposit Account ’ into ‘ Security Deposit Account. ‘As such we have transferred the-amourit^which 
is to your credit in the former to the credit of your latter, account, This i is with effect from rst] Novem- 
ber, 1944, kindly | noté” "oat TY A 

The arrangement was kah modified us the: last circular dated ith Pours) 1945, "which v was. 
in these terms : (e 


. 

** Instead of calling for, amounts from you tow: ards $ Security Deposit ” due. to bales for which 
we are entering into forward contracts with you and returning the same to you froih-the said desposit 
then and there, as we are doing now, and in order tó níake it feasible, we have decided to demand. 
from you a certain sum towards * Security Deposit "and keep the same with sus so:long as our 


business connection under, forward contracts. will continue with you, "aar a Re a kah 
: *0 04 7o 3ReH, QI X uu sta 3 41. E DE 


Please note that an interest of 3 per cent. per annum will be allowed as usual'to the’ said’ deposit. 
amounts until further notice. Ona question whether the amounts deposited by, the constituents. 


*- were “ borrowed money " within the uer. of Rule 2-A.of the Second Schedule, to the Excess 


. Profits Tax Act, 1940. 


Held : The circular of the "rad F cere 1945, marks a clear departure from line de of dealing. 
followed by the parties, beforé the 5th May, 1944." "The amount deposited by 'a customer was no- 
longer to have any relatior'to the price fixed for the goods to be delivered ‘under ‘a forward contract 
either in instalments or otherwise. Such price was to be paid by the customer in full against delivery 
in respect of each contract without any adjustment out of the deposit, which was to be held by the- 
assessce as security for the due performance of his contracts by the customer so long as his dealings. 
with the appellants by way of forward contracts continued, the assessees paying interest at 3 per 
cent. in the meanwhile, and” having t the use of the money for their own business, It was only at 
the end of the “ business connection" with the assessee that -an adjustment was to be made 
towards any possible liability arising out of the customer's default. Apart from such a contingency 
arising, the assessees undertook to repay an equivalent.amount 'at the: termingtion of the dealings.. 
The transaction had thus all the essential elements of a contract of loan and the desposits received 
under the final arrangement constitute * borrowed l money ” for the purpose of Rule 2-4 of the ‘Second. 
Schedule to the Excess Profits Tax Act. 


The deposits received from 5th May, 1944 to rák February, 1945; having regard to ‘the terms- 
of the agreement then in force, partake more the nature of trading receipts than of security deposits.. 
The amounts were treated as advance payments in relation to each “ contract number ". e Such. 
sums cannot be regarded as borrowed money for the purposes of Rule 2-A. ‘ 


(1950) 1 M.L.T. 543, reversed. . ‘ 


On appeal from the Judgment dated the oth January, 1950, of the High Court 
of Judicature at Madras (Satyanarayana | Rao and Viswanatha Sastri, JJ. )* in 
case Referred No. 67 of 1947. 


* G. S. Pathak, . Senior Advocate ' (G. R. fagadisan, Advocate, "with dum) for 
Appellants. 

M. C: Setalvad, EUREN for Ihdia (G. N: Joshi, Advocate swith him) 
for Respondent. a edu 

“The Judgment of the Court was delivered by TE NJ 


*' Patanjali Sastri, G. J.—This appeal arises out of a reference iade ‘by thé In-- 
come-tax ‘Appellate Tribunal, Madras Bench, under ssection 21 of the. Excess. 
Profits Tax Act, 1940, (hereinafter réferred to as the Act). 7 


The appellants are merchants carrying on business im yarnin Madura, and 

. are the sole-selling agents for 'yarn"manufactured by the Madura: Mills Co., "Ltd., 
distributing yarn to several constituents under forward contracts in respect; of which 
they obtained. advances: of monéys. from. their constituents. During the chargeable 
accounting period G gth May, 1944 to 12th April, 1945), “the, appellants received- 


ory 


tests 





wo 1. (1950) 1 M.L.J. 543. E Sai 
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from their customers sums amounting to:Rs. 7,69,569 and they claimed before 
the Excess.Profits Tax Officer that the said’ sum should.be treated. as,“ borrowed 
e money ?, within.the meaning .of Rule. 2-A of the Rules in the Second Schedule to 
the Act and, on that footing, no excess; profits-tax was payable eby them for the 
chargeable accounting -period. . The Excess Profits Tax Officer rejected the claim 
and assessed them to excess profits-tax.of Rs. 25,404, holding that, having regard 
to the terms of the agreement under which:the amounts were received, .they could 
nof in law He regarded as “ borrowed" money.” within the meaning of that Rule. 
Appeals to the Appellate ‘Assistant Commissioner. and the Incorre-tax Appellate. 
"Iribupal having failed, the appellants applied to the Tribunal for, reference of 
the question of law arising in the case to the High Court at Madras for its deter- 
. mination, and the’ Tribunal accordingly: referred the following question: `’ 


Whether in the circumstances of this case, the moneys deposited by'customers with the assessee 
firm as security deposits were “ borrowed money ” within the meaning of Rule 2-A, of the Second 


g 


Schedule to the Excess Profits Tax Act, 1940, either throughout the chargeable accounting period ' 
ended. 12th April; 1945, or: during any part of that.chargeable accounting period 2- : : 

` The referénce was, heard by a. Division: Bench .of the Court (Satyanarayana 
Rao and Viswanatha Sastri, JJ.) and ‘the learned Judges by their judgment dated. 
oth June, 19501, decided the questicn against thé appellants but granted them leave 
to appeal to.this Court.. >:  .'. > : EY tos i 


As is well-known, during the` period of the war, profits arising from a trade 
or business were much higher than thé pre-war standard of profizs and the State 
wanted to catch a portion of such profits. which ‘it deemed to be in excess of the 
normal or *standard ”. profits.: "The: Act.accordingly charges. a'tax on the “ ex- 
ess’ profits "earned under:war conditions:and, makes provision, inter alia, for cases 
“where, as here; there is an increase of capital used:-for purposes of the business in 
the chargeable accountingiperiod. In:such cases the standard profits are to be 
incréasedby an-amount calculated.by applying: the “ statutory, percentage ” (vary- ` 
ing from 8^to 12: per cent. indifferent classes of cases) to’ the increase in capital.. 
Thus, ‘With the-inerease.in the. capital;employed. in the chargeable accounting 
' period; there:‘would be an increase in the standard profits and a. decrease in the 
** excess'profits?; Where the iricreasé in the'capital is brought.about with borrowed 
money, it is but'fair.that; such money, which plays its"part!in.earning the larger 
profits, of which the: State claims a substantial share, should, not be deducted in 
, computing thé average capital used: for the-purposesiof. the business. _Rule.2-A of 

| the: Rules in thé Second Schedule to: the ‘Act: accordingly provides that in comput- 
ing the average’ capital during the chargeable, accounting ; period and „the relative 
standard period “no deduction shall be made-in.resptct -of, borrowed money ". 
In the: present case, the appellants having admittedly received no security deposits 
.during the standard: period, the increase, in the average cápital employed in the . 
chargeable accounting period. would be much greater than what i: has been com-. 
puted to be, if the security deposits received, which were all used for the appel- 
lants’ business, were treated as borrowed money and part-of the average capital ' 
. of their business for the chargeable accounting period, and that, as stated'above, 
would'result in'a considerable reduction ofthe excess. profits as: now: assessed. 
What then is the true legal character of these security. deposits ? 


| ' e < D 


. The sums in question were received by the appellants under three different; 
arrangements, with their customers evidenced by the circulars issued. to them: The 
first of these circulars issued on 5th May, 1944, was in the following terms : 

. You are quite aware of the fact that we are and will be, so long as the existing contracts of bales : 
are closed, transferring the Contract Advance Deposit amounts to the credit of current yarn account, 
for the bales supplied to you then and there. : 


Now what we have decided in this connection is not to-do so as stated above, but to keep such 
advance amounts under the new heading “ Contracts Advance, Fixed. Deposit Account " and return 
in cash or by bank's cheque or by insured post the advance amount of the bales booked and supplied 
in full under certain contract number only after completion of that contract with the bank's commis- 
sion, etc., expenses that may be incurred therein on your account. i 4 


11$; auta b 


^ ^n (1950) 1 M.L.J. 543. > E n. 
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"The value of the Bales’ delivered or to 5 be; delivered for each arid da time, Mega: be paid i in 
full and this system is,applicable to our future booking of contracts only. un m ; ina 
"This was followed by- another jssued on ro December, PON which: runs 
thus : , D iras dcs i 

< This is to inform you that we have inia the: “heading of your “ Contracts Advance Fixed 
Deposit? account into “ Security Deposit" account. “As such, we have transferred: the’. amount 
which is to your credit in the former to the credit of your latter account. This is with effect ‘from 1st 
November, 1944. Kindly note. Um a RS 
‘The arrangement was further modified by the last circular, dated 14th Feb- 


ruary, 1945, which was in these terms : r m » 
Instead of calling for amounts from you towards “ ‘ Security Deposit » due to bales for which-we 


. are entering into forward contracis with you, and returning the same to you from the said deposit 


then and there, as we are doing now, and in order to make it feasible, we have decided to demand 
"from you a certain sum towards Security Deposit and keep the same with us so long as our ', business 
: connection under forward, contracts will continue with you. " 


Lam cn 


' In your case, we, have fixed a sum.of Rs. . «is. . for the said deposit, which amount 
we have to,keep with us.on your approval. , Against the. said amount, a sum of Rs. | E 
stands credit with us now in the said deposit. Thetefore, the balance of Rs: < A e 6 zt due by 


you/to you, is to be remitted will be returned. a let us haye your reply immediately i in this 
connection. ` > h 


Please note that an interest ef: 3 per cent. per annum wil be allowed as usual-to the shid deposit : 


amounts until further-notice. : A 4 


-It will be seen: that Jaa ihe sth. May, 1944, iih covers : the first. seven 
weeks of the chargeable accounting ‘period, the appellants had two accounts, for 
„each constituent; namely;’ a “ contract deposit account " and a “ current yarn ac- 
count", crediting the. moneys received from.the customers.in the former ‘account. 
and transferring them to the yarn: account iri adjustment of the price of the bales - 


: supplied “then and there”, that is, as and when deliveries were made 'under.a con- 


tract either in-instalments -or ‘in: full. ` It is, clear that the amounts received, from 
“the customers under this arrangement were ;merely advance payments: :of the price 
which’ were to be adjusted against. the valuenof the bales supplied: fromi,time to: 
time under the forward contracts and theyican 1 in no sense be.regarded as. borrowed: 
money.“ This indeed was*not disputed 'byi Mr. Pathak. . It was ‘also-;coriceded 
by-him that thé-circular -of -5th December, 1944, which merely: changed the hedd- 
ing: tof the account! in. which. the moneys: zéceived.were credited ;did: not ‘alter: the 
legal- position as'it'then stood. - Accordingly;) the. question arises ‚only; with: /refe- 
rencé 'to tlie/amouhts received between: 5th:May,: 1944, and .14th February,, 1945, 


which? 'eovéts the 1 majori patt ofthe. chárgeable!: accounting period: and-those. received: 
T 


: theréafter till the: end: of hab periody 4 ow Tae cnpmenb 6. bade bisbe on 


Rte bee] 


it "will De, convenient’ to deal: “first a 


With" the ‘Ambilis :rêc6iwèd during thé Hast 


TEN 


. part | of ‘that: ‘period,, ‘for, if Wea accëpt, thé vivit of the learned Judges 'below that tren 8 


amounts, were n "not "borrowed, money, then" a fortiori * ‘must ‘athounts | reedived': during’ 
- the; second, part b ‘be; held not to. Be borrowed ‘money! EEY? oer 2E xd nr bri) 


BO o st HO CE vy a aab o3) à erated eraat o 


ro The nirca ofithe , tath February; 1945, marks, a clear departure, from Ji the 
mode: of: dealing.followed by, the parties before; the 5th May, .1944. m The amount, 
deposited 'by a customer. Was no ;longer,,to’ have any, relation to-the; price. fixed, for 
the goods to be delivered, under a forward ,contract-—either in instalments or ther- 
wise. Such price. was: to be: paid by the customer in full" against’ "delivery : in res- 


pect of. each contract, without any, adjustment, out of ‘the deposit, which’ was, to’ be 


. held;by the appellants as security for the’ due performance of liis contracts by, “the 


customer so long as his dealings "with thé appéllants by way of forward contracts 
continued, the appellants paying interest at 3, per cent. in the meanwhile, and 
"having, as appears from the course of dealings between the parties, the use of the. 
money for their own business, - It. was only at the end of the * business. connec- 
tion " with the appellants that an "adjustment was to be made towards any 'possi- 
‘ble liability arising out of the customer's default. Apart from such a contingency | 
arising; the appellants undertook.to repay an equivalent amount at the termina- 
tion of the dealings. The transaction Pag thus all the essential elements: of a con- 


e . 
* ^ 
*. 
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tract of loan, and we accordingly- hold that the deposits received under‘ the final 
arrangement-constitute borrowed money for the purpose-of Rule: 24A. (5: — 5; * 


e The learned Attorney-General laid great, stress on the fact that the amounts 
were deposited with the.object of inducing the appellants to have, dealings with 
the customers and for the specific purpose of being held as security for the due 
performance by the customers’ of. their forward contracts, and that the appellants 
themselves fixed the amount to be deposited in each case. These féatures, accord-. 
ing? to him, distinguished these transactions from a real borrowing or a.real lend- . 
ing which the expression “ borrowed money” in Rule-2-A must be taken to con- 

- note. , We are unable to see how the object which the customers had in view in 
making the deppsits can affect the essential character -of, the transaction. If A 
pays money.to B who agrees to return not the identical currency in specie but an 
equivalent sum subsequently, no bailment arises but simply a loan owing by P 
to A. The fact that it is called a “ deposit" can make no difference. “As pointed , 
oùt by the Judicial Committee of the Privy-Council in Nawab Major Sir Mohammad 
‘Akbar Khan y: Attar Singh); the two terms ate not mutually exclusive : 

“A deposit of money is not confined to a'bailment of specific currency to be returned in 
specie, As in the case of a deposit with a: banker, it does not necessarily involve’the’ creation of a 
trust but may involve only^the creation ofthe. relation of debtor and creditor, a loan under 
conditions" . ey MES EE S . : 

The fact that one of the conditions is that it is to be adjusted against a claim 
arising out of. a possible: default of the.depositor ‘cannot alter the ‘character of 
the transaction.. Nor. can the. fact that the purpose for which the deposit is made 
is to. provide a security for the:due performance.-,of .a collateral contract invest 
the deposit with.a: different character: It-remiains à loan of which the repáy- 
ment in full is conditioned by the due fulfilment of the obligations under the 
collateral contract. . NEC é : | 


. a; The Attorney-General, placed strong reliance, as did the learned Judges in 
the High: Court, on the: English decisions in Inland Revenue, Commissioners v. Port of 
London Authority? and” Inland Revenue Commissioners v; Rowritree-& Co. Lid?. In the 
first Case it, was held that tlie stock' issued by the Port of London Authority as con! 
sideration for the acquisition, df thé. property of certain dock companies of London, 
which carried interest and was redeemable after twenty years, could not be regarded 
as representing “borrowed money?" under Rule 2 of Part III of Schedule IV- of 
the Finance, (No; 2) Act; 1915, 48 that expression, referred -to; “areal borrowing 
and.a.real lending 7.5 The transaction,was, held ,to,,be a,purchase, af assets for, çon; 
sideration ,in, the, shape-of the, stock issued, though it was attended, with incidents 
in some, respects, similar. to those which; would have ensued, if there ‘had been a, 
‘borrowing. , It mày well be, conceded that, the, term,“ borrowed money," must ibe 

< construed in, its natural.and ordinary meaning and implies-a,real borrowing, and 
a, real lending. .., But the holding that, there.was nothing of the kind.” in. the issue 
of stock as consideration for the purchase of certain assets, where, “ no money passed 
directly or indirectly between the parties to thé transaction ” i$ not 'ofimuch'assis- 
fancé ir determining thé ‘isswe“Whether'the security deposits now in ‘question in- 
volved a real borfowing'and a'real lending. “For the reasons already indicated, 
we ‘aré Satisfied that they do answer to that déscription and constitute’ borrowed . 

money within the meaning of Rule g-A, 7 | — 7^ ^ * m DN LEUR E 

. The other case cited is still less helpful.. Under certain arrangements for 
financial facilities, A.drew. bills on,B who, accepted them and then as an agent of 
A discounted them with C and. paid. over the proceeds to 4, who agreed to put him 
in funds before the maturity of the bills for paying them-off. The Court of Appeal 
held that the money thus raised was not “ borrowed money ” within the meaning 
of para.. 2 (1) of Part II of the Seventh Schedule to the Finance (Nc. 2) Act, 1939, 

~ which provided that “any borrowed money shall be deducted” (for the purpose 
of Excess Profits Duty). After referring to the Port of London case?, as authority 
ax c CC A EE CMM CMM C IDEM M E ME aa Na aaa 

1. (1936) 71 M.L.J. 712 : E:R.63 LA. 279: 2. (1923) A.C. 507. 
LL.R. 17 Lah, 557 (P.C.). 3. (1948) 1 AIL E.R, 482° 
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for the view that the words “ borrowed money” require the existence | of a. 
borrower .and, a lender and that there must be a real borrowing in the legal sense: 
f the word, the learned Judges proceeded to inquire who could be the lender, if 
any, in the circumstances of the case and found there was none—not B, for an * 
acceptor of a bill need not have any money in his hands at all to lend; not C who 
“was only acquiring certain rights in the bill under the law merchant but was not 
lending money. They accordingly found it “impossible to discover that there 
"was such a relationship” (of lender and borrower) either between, A and A,or 
between 4 and C. In the present case, the relationship of lender and borrower in 
all its essential features in plainly recognisable between the depositors and tite 
-appellants, and that decision does not affect the matter one way or the other. ^ — 


On the other hand, a more recent decision of the English Court of Appeal 

An Davies v.. The Shell Company of China’, which Mr. Pathak brought to our aotice, 

is more in point. A British Company, which sold petroleum products in China, 
‘through Chinese agents, required the latter to deposit with.the Company a sim of ' 

money in Chinese dollars to be held as security against possible default by the 

-agents in payment for the products consigned to them and to be repaid when the 

-agency came to an end. ‘These deposits were, during the war, transferred to the 

United Kingdom for reasons of safety, and were there held.in sterling. . Subse- 

‘quently, when the Chinese dollar depreciated in relation to sterling, the amounts 

required to repay the deposits in Chinese dollars were much less than the sums 

-held by the Company as the sterling equivalents of the deposits, and the question 

-arose whether such deposits were trading. receipts or receipts of a capital nature. 

` In holding that they were capital receipts and the profit was therefore a capital 

gain, Jenkins, L.J., who delivered the leading judgment; observed’: 

- If the 'agent's'deposit had in truth been a payment in advance to be applied by the Company 

in discharging the sums.from time to time due from the agent in respect of petroleum products trans- 

. ferred to the agent and sold by him the case might well be different and might well fall within the 

ratio decidendi ot Landes Bras. v. Simpson? and Imperial Tobacco Co. v. Kelley*. But that is not the charac- 


x 


ter of the deposits here in question.‘ The intention manifested by the terms of the agreement is that 
the deposit should be retained by'the Company, carrying interest for, the benefit of the depositor 
throughout the terms ofthe agency. It is to be available during the period of the agency for. making 
good the agent's defaults in the-event of any default by him; but otherwise it remains, as I see it, simply 
as a loan owing by the Compeny-to the agent and repayable on the tefmination of the agency ; an 
I do.not see how the fact thatthe purpose for. which it is given is to provide a security against any 
possible défault by-the agent can invest it with the character of a trading receipt." | : 

The Attorney-General relied. also “upon certain decisions holdirig that security 
< "deposits received from employees were, impressed with a fiduciary character so | 
that the depositors were entitled to: preferential payments'.from the assignee in 
bankruptcy of the depositee. He admittéd, however, that: theré were decisions 
‘holding the other way, and we do not think it necessary to discuss that class of 
“cases, as the manner in which such sums have to be dealt with under the Insol: : 
'vency Acts has rio direct bearing on the question now tinder consideration. ` ,- 

. Turning now to the deposits received by the appellants from 5th May, 1944; 

“to 14th February, 1945, we are of opinion that, -having regard to the terms of the 

arrangement then ih force, they.partake more of the nature of trading receipts 

‘than: of security deposits. - It will be'seen that the amounts received were treated 

"as advance payments in relation to each “contract number" and though the 
-agreement provided for the payment of the price in full by the customer and' for 

` the deposit being returned to him on the completion of delivery under the contract; 
"the transaction is one providing in substance and effect for the adjustment of the . 
mutual obligations on the completion of the contract. We hold accordingly that 

the sums received during this period cannot be' regarded as borrowed money for 
the purposes of Rule 2-À. : P 


„Lastly, Mr. Pathak suggested that the case having proceeded both before 
“the Excess Profits Tax Authorities and*the High Court ori the footing that if the” 


1. (1952) 32 T.C. 133. : i 3. 25 T.C. 292. 
2. 19 T.C. 62e >- | "NC as es 7 
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‘sums received from the customers during any part of.the chargeable accounting 
period was held to bé borrowed money, they must be included in the computa- 
tion of the average profits for the whole of the chargeable accounting period, no 
‘distinction should now be made between one part of the period and another for this 
purpose. We cannot accept that view. > It is true to say that no such distinction 
"was in fact made at any stage so far, but that is because it was, held that none of 
the sums received under any of the arrangements was borrowed money within 
the meaning of Rule 2-A. But, if it be held that the amounts received under one 
‘or more, but not all, of the agreements are. borrowed moneys, then, obviously, the 
computation of average capital. in accordance with Rule 2-A must take into account 
the different character of the sums received under each of the agreements which 
"was in force during a part only of the chargeable accounting period. The form 
-of the question referred to the Court cléarly recognises: this and admits of a dis- 
tinctión being made, if necessary, between parts of the chargeable accounting. 
“period. : i Ecc gar 


In the result we set aside the order of the Court below and answer the ques- 
‘tion referred in the affirmative with reference to the last part of the chargeable’ 
accounting period, namely, 14th February, 1945 to igth April, 1945, and in the’ 
negative with reference to the rest of that period. We make no order as to costs.’ 


Agent for Appellants: Naunit Lal. a 
Agent for Respondent: G. H. Rajadhyaksha. — a aes 
G.R.[K.S.. SD — 7 Order set aside.’ 
[THE SUPREME COURT OF INDIA] s De 
[Criminal Appellate Jurisdiction.] "d SE 
PRESENT :—MEHRCHAND MAHAJAN, S., R. DAS AND GHULAM HASAN, JJ. 


Mahadev Dhanappa Gunaki : a 
‘Nagappa Bhujappa Durdi T. ide 3 vs aan at 
"The State of Bombay .. Respondent, . 


‘Penal Code (XLV of 1860), section 116 read with sections 161 and 34—Offer of brite to public officer after. 
. he became functus officio —Offence. 


P owe pe 2d 
Obiter.—The offer of a bribe to a public officer after he was functus officio and therefore not a public; 
»servant who could, in the exercise of his official function, show any favour or render any service tó, 


the appellants will nonetheless be an offence. 


Shamsul Hug v. King-Emperor, A.1.R, 1921 Cal. 344 ; In re Pulipati Kenkiah, (1624) 47 M.L.]. 662: 
-A.LR. 1924 Mad. 851; Venkatarama Naidu v. Emperor, (1929) 57 M.L.J. 239: A.L.R. 1929 Mad. 256; 
disapproved ; Emperor v. Ajudhia Prasad, (1928) I.L.R. 51 All. 467 5 The Crown v. Phul Singh, (1941) 

I.L.R. 23 Lah. 402 ; Emperor v. Ram Sewak, 1.L.R. (1947) All. 444 : A.L.R. 1948 All. 17 ; Gopeshwar 
-Mandal v. Emperor, 1.L.R. (1947). Nag. 611 : ALR. 1948 Nag. 82; In re Varadadesikachariar, ( 1949) 2 
M.L.J. 443; Indur Dayaldas Advani v. State, I.L.R. (1952) Bom. 169: A.L.R. 1952 Bom. 58 and The. 
. State v. Sadhu Charan Panigrahi, A.I.R. 1952 Orissa 73, approved. A 


[On the facts of the case however no final opinion on the point of law was express as on the facts 
the public officer in the case was found to have had itin his power, in the exercise of his official func- : 
rtions to show favour or render some service to:the accused.] . 

On appeal from the Judgment and Order dated the 17th/18th September, ` 
1951, of the High Court of Judicature at Bombay, in Criminal Revision Applica- 
tion No. 399 of 1951, from the judgment dated the 24th April, 1951, of the Court 
-of the Sessions Judge, Belgaum, in Criminal Appeal No. 95 of 195G, arising out of" 
_Judgment dated the 18th September, 1950, of the Court of the Additional 
Magistrate, First Class, Belgaum, in Case No. 4 of 1950. i 


B. R. Ambedkar and H. F. M. Reddy, Advocates, for Appellants. 1 
M. C. Setalvad, Attorney-General for India and C. K. Daphtary, Solicitor- ' 
‘General for India (G. N. Joshi, Advocate, with them), for Respondent. — : 
* Cil. Appeal No, 66 of 1951. og $4 um d? 4th February, 19537 ^ 
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~: The Judgment of the-Court was deliveredi by ses. i: io 8 o6 o 
--:. Das, J.—The two-appellants before us were charged before! the Additional 
Magistrate, First Class, ‘Belgaum, for'having; on or about the 23rd March; 1949; ab 
the’ Police: Club. in Belgaum, in.furtherance of the: common intention’ of them= 
selves and one Madivalappa: Veerappa Pattan who had died -during ‘the .investi- 
gation, offered Rs. 15,000 as an: illegal :gratification to one Sri P; P.. Naik, Police’ 
Inspector, Anti-Corruption Branch, Belgaum; in order: that he should. help them: 
in getting the income-tax:inquiry against them dropped and that. he. should: gee’ 
that. the account-books attached by the Anti-Corruption Police were returned: to 
them and having thereby-committed an offence punishable under section. 1 16. read. : 
with sections 161.and 34 of.the Indian: Penal ‘Code. The’ prosecution case -was: 
as follows: The appellants and one Madivalappa Veerappa Pattan' were resid«: 
ing and carrying on business in partnership in.Silk, Yarn, Sarees and other articles 
in Rabkavi in the district of Belgaum. Having. received information. that thé firm 
was evading income-tax to a great extent, one Sri Gudi, the Deputy Superinten- 
dent of Police, Anti-Corruption Branch, along with Sri Naik, Inspector. of Police, 
went from Belgaum to Rabkavi and searched, the residence, and business premises. 
of the-appellants on the 24th/25th January, 1949, and seized their account-books. 
At this time thé appellant Durdi offered to pay Rs. 15,000 to Rs. 20,000 to. 
Sri Naik to hush up the matter. A similar offer/was also made to Sri Gudi, Both 
the officers characterised the offer as improper and declined to accept it.. “The 
two officers returned to Belgaum, on the 26th January, 1949 and on their return 
they informed their superior officers Sri Malpathak, the Superintendent of, Police, 
and Sri Wagh, the then head of the Anti-Corruption Branch about the offers of 
bribe made to them, by thé ‘appellants:«.‘They!.also:had a talk about these offers. 
with Sri Jadhav, the District Magistrate of Belgaum,. who advised them to arrange 
fora trap to catch the appellants. On the'21st February, 1949, Sri Gudi issued: 
an order (Ex. 1-A) directing'Sfi Naik to examine ‘the-books of ‘account ‘attached 
by them and to submit his report. In the first’ week -of: March, 1949,,at Hubli,; 
which was about:100 miles away from Rabkavi, the appellants contacted one Sri; 
Keshavain who was known to them and was also a'friend of Sri Naik and Sri ` 
through him offered to pay Sri Naik an amount up to Rs. 30,000 for saving , 
them from thé enquiry and for the return of the books of account. ’'Sri*Keshavain* 
later on informed-them that he had seen Sri Naik but the' latter‘had asked him 
to inform the appellants that the offer was an improper one. On the toth"March,- 
1949,. Sri Naik submitted his report (Ex; 10-A),stating in substance that a cursory 
examination révealed that huge profits made by black-marketing had been, con-- 
cealed and the payment, of income-tax on such profits had been evaded. The” 


report ended with the following. paragraph : -, f : £ 

- (9) I havenot examined. the other account books attached. "This examination of. mine, was: 
very cursory. If a detailed and careful examination is made along with secret papers, balance sheets: 
and: other important documents by an expert the profits made by Mr. ,Durdi for remaining 7 years.- 
might come to several lacs. So I submit that the AVA.LG.P., A.C.; Poona, may please be moved int 
the matter to send the books to the Commissioner of Incóme-tax for further disposal. >.> ° y 


“Iri the second week of March, 1949, the.appellants again requested Sii Keshavain. 
to try again and renew the offer to Sri Naik: In.the meantime Sri Naik informed’. 
Sri Gudi about the offer made through Sri Keshavain and Sri Gudi advised Sri Naik 
to consent to accept the amount with a:view to trap the appellants, | Accordingly, 
when Sri Keshavain renewed thé , offer to, Sri Naik, the latter told him that if the, 
appellants came with the money to Belgaum, he (Sri Naik) would see.to the rest of, 
things. . This reply of Sri Naik was conveyed by Sri, Keshavain to: the appellants. 
On the 22nd March, 1949,.the appellants and the deceased Pattan saw Sri Kesha- 
vain at Hubli and said that they would like to hand over the money personally’ 
to Sri Naik and requested Sri Keshavain to accompany them to Belgaum which 
the. latter agreed to do. Accordingly, on the 23rd March, 1949, the appellants and 
Pattan and Sri Keshavain came to Belgaum. Sri Keshavain then arranged for their, . 
meeting with Sri Naik at.7 to 7-30 p.m. near Mitra Samaj. Sri Naik kept Sri Gudi 
informed as to what had happened. At the appointed time Sri Naik went near- 
A . 


ote 
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the Mitra Samaj and/met the appellants and Sri Keshavain. ‘The ‘appellants: 
requested Sri Naik to accept the money but Sri Naik said ‘that matters of this 
kind should not be discussed on the public road and asked’ them to see him in his 
room at the Police Club at 10 to 10-30 P.M. Sri Naik informed Sri Gudi about 
this appointment. Sri Gudi asked Sri Naik to submit a report in writing which 
the latter did (Ex. 1-B). Sri Naik and Sri Gudi then went to` the District 
Magistrate, Sri Jadhav who, not being able to be present in person 
a& the time of the trapping, wrote a D.O. (Ex. 3-A) to Sri Kamat, the 
Additional Magistrate, to witness the trapping. Sri Jadhav also authorised 
Sri Gudi to investigate into the offence by making an endorsement 
on Sri Naik's report (Ex. 1-B). Then Sri Gudi and Sri Naik returned to the 
Police Club where Sri Arur, Sub-Inspector, and the Panchas were waiting. Sri 
Gudi also brought Sri Kamat to the Police Club. A Panchnama (Ex. 2-A) about 
the starch of the room and of the person of Sri Naik was made by Sri Gudi in 
the presence of the Panchas and Sri Kamat. Then the party left the room and: 
concealed themselves, leaving Sri Naik alone in the room waiting for the arrival 
of the appellants. At about 10-30 P.w., the appellants and Pettan entered the 
room of Sri Naik. After receiving them and offering them seats Sri Naik asked: 
the appellants as to what he could do for them. The appellant Gunaki told hin’ 
that they should be saved from the income-tax inquiry and that their books of 
account should be returned to them. The appellant Durdi als) made similar 
requests. Thereafter on a signal from the appellant Gunaki, the appellant Durdi: 
handed over a bundle wrappéd in cloth to Sri Naik who opened it and found 
that it contained bundles of currency-notes. Sri Naik kept the notes on the-cot 
where he;was sitting and the appellant. Gunaki "then wanted the return of the’ 
unstamped Saree which had been seized. He also enquired’ as to when the books 
would bé returned. Sri Naik said that the sanction of the Magistrate would be: 
necessary before the books could be returned. The appellant .Gunaki then said: 
that the balance amount would be paid on receipt of thé books.’ At this stage;. 
Sri ‘Naik signalled to Gudi through the ‘window’ ‘and the latter with his party. 
including Sri Kamat rushed into the room. ‘Sri Naik handed cver the bundles’ 
of notés tö them and the formalities of drawing up à 'Panchnama ‘were’ gone* 
. ,. After some further investigation, in the course of which Madivalappa Veerappa- 
Pattan, the partner of the appellants died, thé two appellants were sent up for trial 
on the charge mentioned above. The prosecution examined, amongst others, Sri. 
Naik, Sri Kamat, Sri Jadhav, Sii Keshavain, Sri, Gudi; Sri Arur and the Panch 
in support of its case. The appellants, pleaded not guilty and dehied , having: 
made any offer of a bribe. They said that,they paid Rs. 15,000 to Sri Naik as, 
and by way of composition money in; settlement of the States” claim for incomeé-. 
tax and ‘examined five defence, witnesses. The trial Magistrate, disbelieved the. 
defence witnesses and , accepting thé evidence of ' the prosecution : witnesses. ag, 
substantially’ corréct found that the sum of Rs. 15,000 had been offered’ as illegal” 
gratification for hushing the income-tax inquiry, and for the return of the books. 
and convicted and sentenced each of the appellants to;undezgo rigorous imprison-. 
ment for,one yeár and to pay a. fine of Rs. 1,000 and in, default to undergo. 
rigorous imprisonment for two months. | The sum ^f. Rs. 15,000 was confiscated: 
to the Government. ME AMI CODE QEON RCM IDA 
^ The appellants -preferred an appeal but the. Additional Sessions Judge, in- 
agreement with the trial Magistrate, came to the conclusion that the sum;.of. 
Rs.:15,000 had been offered as illegal gratification and not as composition for income- 
tax and accordingly upheld the conviction and sentences passed by the trial. Magis- 
trate and dismissed the appeal. . The appellants moved the High Court in revision. 
but that application was also dismissed. The appellants applied for and obtained 
leave of the High Court to appeal to this Court on a certificate under Article 134, 
(1) which runs as follows :— i A mE MR 
““Leave applied for granted inasmuchzas the case'is principally decided upon-the view that; whem 
the offerer of a bribe is prosecuted, ‘the question to be considered is whether he gave the bribe 
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with.a ‘view to corrupt the Government servant. So far as he is concerned, mens rea the gist of 
the offence consists in the attitude of mind that the officer should favour and not in any possibility 
of the officer showing favour." s | j 
... "Dr. B. R. Ambedkar appearing in support of this appeal contends on the 
authority of certain observations to be found in Lieutenant Hector Thomas Huntley v. 
Emperor! that the prosecution had not excluded évery reasonable possibility of inno- 
cence of the appellants. The accused in that case. was convicted, by a Special 
‘Tribunal from whose decision there was no appeal. There was only an application 
for revision to the High Court which dismissed that revision petition but granted'a 
. certificate under section 205 (1) of the Government of India Act, 1935. There was, 
therefore, no question of there being concurrent finding by two courts entitled to go 
into questions of facts such as there is in the case before us. Further, as it, will be 
presently seen, the facts relied on by the learned counsel only have a bearing on 
the question of appreciation of the evidence. Thus it said that although there was 
a definite allegation of the alleged offer of bribe made by the appellants to the two 
police officers on the 24th/25th January, 1949 and although the two police officers 
informed their superior officers and the latter. advised the trapping of the appellants 
nothing was done for two’ months and it is concluded from such inaction 
that no bribe had in fact been. offered and that this story was, therefore, false., We 
see no force in this argument, because the police authorities had perforce to wait 
until thé appellants:made a further move in the matter. It is not reasonable to 
suggest that the police authorities should go out of their way and actively invite 
bribes in order to trap the appellants. In the next place it is said that although Sri 
Naik in his report dated the 12th March, 1949, suggested that there had been 
evasion of tax on a large scale there was. really no substance in such report 
for the additional tax’ eventually demanded, was a paltry sum of Rs. 71-8-0 for the 
year 1945-1946 and a sum of Rs. 63-11-0 for the year 1946-1947 and it is suggested 
that it cannot be believed that the appellants would, in such circumstances, be pre- 
pared to pay a bribe up to Rs. 30,000 or even a bribe of Rs. 15,000. The fact that 
Rs. 15,000 was offered is not disputed. The argument is that it is highly improbable 
that the appellants,would offer a bribe of Rs. 15,000 when, they knew that a very 
small sum was due on account of income-tax. The self-same argument woüld make 
it equally improbable that the appellants knowing that the amount of income-tax, 
payable was very small would be prepared to offer Rs. 15,000 as and by way of 
composition for the income-tax liability. In the third place it is said that the evi- 
dence of the prosecution witnésses as to what was actually said whén the money was 
paid is not consistent: Our attention has been drawn to the different statements 
made by the prosecution witnesses Sri Naik, Sri Arur, Sri Keshavain, the Pànch and 
Sri Kamat but we do not find any substantial discrepancy in their statements. 
Finally, it is urged that as the appellants were taking steps by means of applications 
to the higher authorities for the-return of their books which fact indicated that they 
knew’ that the proper authority to release the books was the District Magistrate, 
there could, therefore, be no reason for their offering à bribe to Sri Gudi or Sri Naik 
who had not got it in their power to return the books without the sanction of the 
District Magistrate. It was reasonably clear that before the District Magistrate 
would pass any order on the ,appellants’ application for” return of the books he 
would’ consult the officers at whose instance the books had been attached—as, in 
fact, the District Magistrate did in this case—and the appellants may, therefore, 
have thought that a favourable report from Sri Gudi or Sri Naik would facilitate 
their obtaining an order for return of their books. As already stated, the concurrent 
findings of fact by the trial Magistrate as well as by the Additional Sessions Judge , 
in appeal are against the appellants and we do not consider that the several points 
advanced by the learned counsel as hereinbefore mentioned constitute a sufficient 
ground for departing from the ordinary practice of this Court to'accept the con- 
current findings of fact as correct. 
Dr. Ambedkar then submits that in this case no offence had been committed. 
He points out that it was Sri Gudi and not Sri Naik who was authorised to seize the 
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books. Sri Gudi directed Sri Naik to examine thé books and make a report which 
the latter did on the 12th March,.1949, Exhibit 10-A. After that date Sri Naik 
was functus officio, having fully performed whatever duty he had to perform, and, 
‘therefore, he was not the public servant: who could, in thel exercise of his-official 
function, show any favour or render any service to the appellants. "Learned counsel 
relied on the cases of Shamsul Hug: v. King-Emperor!; In re Pulipati Venkiah? and 
Venkatarama Naidu v. Emperors. A perusal of the cases relied on by learned counsel 
will show that the question of law was not fully discussed and the reasons in support 
of the conclusions arrived at are not clear or convincing. : On the other hand, the 
High Courts of Allahabad, Lahore, Nagpur, Bombay and Orissa have disapproved 
of the decisions relied on by Dr. Ambedkar. [See Emperor v. Ajudhia Prasad*, The 
Crown’ v. Phul Singh?, Emperor v. Ram Sewak®, Gopeshwar Mandal v. Emperor’, In re 
Varadadesikachariar®, Indur Dayaldas Advani v. State? and The State v.' Sadhu Charan 
Panigrahi!9.]| The point of law appears to have been more fully discussed in these 
cases and the reasonings set out therein appear to us, as at present advised, to be 
more convincing than those set out in the cases relied on by Dr. Ambedkar. It is, 
however, not necessary for the purposes of this case to express any final opinion on 
this question, for, we are satisfied; on the facts of this case, that Sri Gudi and Sri Naik 
had it in-their power, in the exercise of their official functions, to show favour or 
render some service to the appellants.. It will be remembered that the report of 
Sri Naik was in the nature of a tentative report made on a cursory examination ofthe 
books of account. The books of account were still in their custody and the matter 
“was still under their investigation. In fact, the District Magistrate had, on the 20th 
March, 1949, referred the application of the appellants for the return of the books 
to Sri Gudi for report. Sri Gudi made his report thereon on the 25th March, 1949, 
stating that the investigation was in progress'and the books were heavy and that he 
would inform the District Magistrate as soon as the books would not be required 
any more. The offer of bribe, as already indicated, was last made to Sri Naik on 
the 23rd March, 1949. On that date there was nothing to prevent Sri Naik from 
making a further report stating that on-closer scrutiny of the books of account he 
found there was no tax evasion and there was nothing to prevent Sri Gudi from 
reporting to the District Magistrate that the books were not required and could. 
be returned. In view of these facts the decisions in the three cases relied on by Dr. 
Ambedkar can have no application even if they were well-founded in principle. 
The contention of Dr. Ambedkar, therefore, must be rejected. E a 


Finally, Dr. Ambedkar urges-that the sentence should be reduced, particularly 
as regards appellant No. 2. After giving the matter our best consideration we do 
not find any extenuating circumstance which should weigh with us in interfering, 
with the sentence. n . E 


The result, tlierefore, is that this appeal must be dismissed. 

Agent for Appellants : M. S. K. Sastri. 

Agent for Respondent : G. H. Rajadhyaksha. m 
G.R./K.S. . Appeal ‘dismissed. 
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s IN THE HIGH COURT OF JUDICATURE A'T MADRAS.” 5 
|, PRESENT Mr: P, V. RAJAMANNAR,. Chief Justice, Mr. Justice RAJAGOPALAN 


v 
Ses. 
e 


‘AND[MR. Justice VENKATARAMA AYYAR. |, ^ a Oe 
‘+ -(Under section:57 of THE INDIAN Stamp Act II or 1899). _ 


"Thé Crompton Engineering Co. (Madras), Ltd. | 2 Applicantst VV 
‘The Chief Controlling Revenue Authority, Madras: . .. .. Respondent. — 


*' * Stamp Act (II of 1899), section 2 (17)—Document creating a floating charge over premises and assets— 
How far a “ mortgage” liable to stamp duty—Necessity for compliance with section 59, Transfer. of Property 
«Act. (IV of 1882). i : a 
A borrower company executed in favour of its creditor a document having inter alia the following 
clauses :—. " i - ; ir AA 
-| Clause t.—That the whole of the borrower's floating assets .. . .. and comprising lands, 
‘buildings and premises bearing door No. 27, Tiruvottiyur High Road, Madras, together with the 
electrical installations, plants, and machinery, furniture and fittings, office and transport vehicles, 
loose tools, book debts, imprest cash with employees’ investments, interest accrued on investments, 
"cash ‘on hand and with: bankers belonging to the borrowers and all other stocks and goods of the 
“borrower whether raw or in process of manufacture and all articles manufactured therefrom. which 
now or hereafter from time to time during the security shall be brought into, stored or be in or about 


‘the borrower’s warehouse, godowns, buildings or premises aforesaid or wherever else the same may be 
“including such goods ‘in: course of transit or delivery, shall be hypothecated to the company and its 
assigns by way of first charge as continuing security for the payment by. the ‘borrower ...... .” 


“ Clause 9.—That this agreement shall operate as a continuing security for all monies, indebted- 
mess and liabilities aforesaid notwithstanding the existence of a credit balance on the said account 
-at any time or any partial payments or fluctuations of accounts,” The document was neither attested 
nor registered. i 


Held, the reference to the premises and the stock in trade is obviously to “‘ specified property ” 
within the meaning of section 2 (17). Though other items of properties are mentioned the trans- 
action is one and indivisible and the document to evidence it is equally one and indivisible. “There 
:was' no transfer of. rights as the requirements of section 59.of the Transfer of Property Act were not 
“satisfied. . Hence the document is not a mortgage deed within the meaning of section 2 (17) of the 
Indian Stamp Act, and it is not therefore liable to be stamped as a mortgage deed under the provisions 


iof the Indian Stamp Act. AUR 

.. ,In pursuance of the order, dated 20th September, 1951 and made in Appli- 
cation No. 1170 of 1951, in exercise of the Ordinary Original Civil Jurisdiction of the 
High Court the Chief Controlling Revenue Authority, Madras, having submitted 
à statement'of the case under section 57 of the Indian Stamp, Act (II of 1899) as to 
"the amount of stamp duty payable on, the' instrument! in question and the case 
“having “been referred to this Bench under section '57 (2) of the said Act by. order, 
dated ‘6th October, 1952, and made in the said application for the determination 
of the question whether the instrument herein executed on 22nd March, 1948, 
by the Crompton Engineering Co. (Madras), Ltd. (referred to as the. borrower) 
in favour of Best and Co., Ltd. (referred to as the’ company in the instrument) 
and marked as Exhibit A and a copy of which is-annexed hereto has to bé stamped 
as.a, mortgage deed as defined in section 2 (17) of the Indian Stamp Act, 1899. 


0. T. G. Nambiar for Applicants. 
The Government Pleader (P. Satyanarayana Raju) for Respondent. 
The Judgment of the Court was delivered by 


Rajagopalan, j.— Under the orders of Krishnaswami Nayudu, J., on Appli- 
cation No. 1170 of 1951, the Board of Revenue, Madras, as the Chief Con- 
trolling Revenue Authority, submitted a statement of the case under section. 57 
of the Indian Stamp Act (II of 1899). The question for determination is the 
liability of the document, executed on 22nd March, 1948, by the’ Crompton 
- Engineering Co. (Madras), Ltd. (referred to as the borrower) to Best & Co., Ltd. 
, (referred to as the company in the document), to be stamped as a mortgage deed 
"under the provisions of the Indian Stamp Act. "p 
—————Ó—————MM———————— 


* Case Referred No. 61 of 1952.  — "EM ; 4th, March, 1953. 
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5 “The: clauses ‘of that document, :dated: 22nd March, 
mination of this'question ran 10e c 1 ies ee E 
" * Clause 1.—-Yhat the wliole of the *borrower's: floating assets -:.-; . . and comprising lands, 
ibuildings and premises bearing door No. 27,' Firuvottiyur High-Road, ‘Madras, together with the ' 
«electrical. installations, plants and machinery, furniture and, fittings,, office and. transport vehicles, 
loose tools, book debts, imprest cash with employces’ investments, interest accrued on investments, 
cash on hand and with bankers bélonging to the Borrowers and ‘all other stocks and’ goods of the 
Borrower whether raw or in process of manufacture and all articles manufactured : therefrom which 
now or hereafter from time to time during.the security shall be brought into, stored or be in or about 
the Borrower's warehouse, godowns, buildings or premises aforesaid or wherever else the same may be 
including any such goods in course of transit or delivery, shall'be hypothecated to the company and 
its assigns by way of first charge ‘as continuirig security for the payment by the Borrower . s.t v 
. Clause 9.— T hat this agreement'shall operate as a continuing sécurity for all monies, indebtedness 
anü liabilities aforesaid: notwithstanding the existence of a credit-:balance om the said account at 
-any time or any partial payments or fluctuations .of. accounts. - , ` 2 
. The document dated 22nd March, 1948, was not attested. It was not regis- 
tered.. ae ; EAR e LS 
“ Mortgage deed ” is defined for the purposes of the Stamp Act, and for the 
purposes of that Act only, in section 2 (17) of the Act : "s 
.. “f Mortgage, deed’ includes every instrument whereby for the purpose of securing money 
advanced, or to be advanced, by way of loan or an existing or future debt, or the performance of 
an engagement, one person transfers, or creates, to, or in favour of, another, a right over or in respect 
of specified property.” er " a Ze 2 
. | Of the arguments advanced by Mr.’ Nambiar for the borrower in support 
of his contentions, that the document was not a mortgage deed as defined 'by section 
2 (i7) of the Stámp Act only twó need be considered : (1) there was no transfer 
of right and (2) there was rio transfer of right over or in respect of specified property. 
The reference to the premises described in the document dated 22nd March, 
1948, as bearing door No. 27, Tiruvottiyur High Road is obviously to a “ specified "' 
property within the meaning of section 2 (17) of the Indian Stamp Act. Even with 
reference to the stock-in-trade the Secretary” tothe Commissioner of Salt, Abkari and 
Separate Revenue: Board, Madras v. Mrs. .Orr!, should. suffice to conclude the 
‘question whether it ‘is ‘‘ specified property " within the meaning of section 2 (17) 
of the Indian Stamp Act. White, G.J., observed at page 649: ^ 7. , 
Te seems to me that so fát as the.stock-in-trade, etc., which are described in the deed as trust 
property” are concerned, ‘the trüst “property is specified.” :: it E 
*' - Various other items ‘of properties of the borrower were no doubt enumerated 
in the document dated 22nd March, 1948. But the transaction was one and 
indivisible, and, the document to evidence that was equally one and indivisible. 
It is on that basis we have to determine its liability to be stamped under the provisions 


of the Indian Stamp Act, 


A 


Mr. Nambiar was well-founded in his contention, that there could be no 


1948, relevant for the deter- 


IZ" 


: dransfer of rights over or in respect of the specified premises No. 27, Tiruvottiyur 


High Road, unless the requirements of section 59 of the Transfer of Property Act 
were satisfied. 
Section 59 of the Transfer of Property Act runs: —, T 


| , ‘Where the principal money secured is one hundred rupees or upwards, a mortgage other 
than a mortgage by deposit of title deeds can be effected’ only by a registered instrument signed by 
the mortgagor and attested by at least two witnesses." ` | TAS 

That the specified immoveable property was worth over Rs. 100 was not in dispute. 
But the docümént dated 22nd March, 1948, was neither attested nor registered.  ' 


That the transfer contemplated' by section 2:(17) of the Indian Stamp Act 
is a transfer valid in law, should be obvious. Such a valid transfer would mot 
have been effected under the document dated 22nd March, 1948, which was neither 
attested nor registered. Under section 59 of the Transfer ‘of Property Act a valid 
mortgage can be effected only when the instrument is (1) signed by the mortgagor, 
(2) attested by at least two witnesses ; and (3) registered, Leaving aside the 
question of registration of an insufficiently stamped ‘document, no, one. can claim 
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thata document not signed.by the TANG is an instrument of mortgage liable- 
to be stamped. That the attestation need not be contemporaneous with the signature- 
of. the mortgagor in no way affects the question at issue in this case, as.the document 
was not attested. The law embodied in section 59 of the Transfer of | Property Act 
necessitates the signature of the mortgagor and the attestation by at least two wit-- 
nesses in equal degree. To ensure the walidity of the instrument as a mortgagé, 
attestation is made as much a part of the execution as the signature of the mortgagor. 

' The learned Government Pleader pointed out that, on 29th May, 1948, when 
ihe document was impounded under section 33 of the Indian Stamp Act, thé'tinie- 
for effective registration of that document had not expired. The documenig’ was. 
not attested, and it was not.registered. . The impounding authority could not have 


' enforced registration: In:any case, it could not cure the failure to attest, which. by- 


itself was enough to invalidate the document as an instrument x) niortgage.'* - 


The learned Government Pleader urged that it was as an “instrument”? that 
the document of 22nd March, 1948 was impounded under section 33 of the Indian. 
Stamp: Act. The dennnon of * instrument ” | under section '2° M of. the Indian 
Stamp Act runs :— 

- “An instrument includes every document by which any right or Niabilit i is or purports to be- 
created, transferred, limited, extended, extinguished or recorded.” 
The document certainly purported to transfer the right in the iathoveable property 
among other things, though in law it could not and did not transfer that, right.. 
Even section 33.refers to an instrument chargeable with duty, that is, stamp duty 
payable under the provisions of the Indian Stamp Act. The document dated 
22nd March, 1948, may be an instrument ; but it is not an instrument chargeable- 
with duty, thati is, char geable, as a mortgage deed as defined by section 2 (17) of the- 
Indian Stamp ‘Act. 

“The very difference between the definition of an instrument in section 2 (14) 
and a mortgage deed in section 2 (17) should show that the “ transfer? provided 
for in section 2 (17) isa transfer valid in law. To make a document liable to stamp: 
duy asa mortgage deed, it is not enough if the document purports to effect a transfer. 
It must “ transfer ? 

. We hold that the document dated 22nd Márch, '1948, is nota mortgage deed' 
within the meaning of section 2 (17) ‘of the Indian Stamp Act, and it is not therefore- 
liable to be stamped as a Hiongee deed. under the provisions of- the Indian Stamp: 
Act. 


No order as to costs. "e EE. 

K.S. ii | — Reference answered.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

d " f PRESENT :—MR. JUSTICE VENKATARAMA AYYAR. 


Minor Balakrishnan and another’ : .. Afpeliants* 
v. i 
Balasundara Gramani.and another’ Respondents. ' 


“Hindu Law—Alienee of Hindú joint Jami) repen - Right of partition —Allotment of the alienated property: 
to the share of the alienor—Equities—When i invoked. - 


"An ‘alienee of property of a Hindu joint family should normally, be relegated t to iling his own 
suit for partition and therein ask that in equity the alienated property: might be allotted to his alienor's. 
share. But in a suit filed by the coparceners for setting aside the alienation, they should be granted 
possession of the properties subject, to these equities in favour of the alienee being worked out in an 
independent action. 

. 1, Appeal against the decree of. the Court of the Subordinate Judge, Chingleput,. 
in A.S, No. 168, of 1948, preferred against the, decree of the District Munsif Court,. 
Poonamallee, in O.S. No. 51 of 1946. 


M.S. Venkatarama Aiyar for Appellants. 
‘Respondent not represented: 


pe 





*S. A. No. 1158 @f 1949. © : 2h LN 28th January, 1953. 


T] ' BALAKRISHNAN v. BALASUNDARA GRAMANI (Venkatarama Asyar, 7). 623: 


The Court delivered the following `.. : «5:7. I : 
JUDGMENT. —The plaintiffs are the appellants. They are the sons of one- 
e Vaiyapuri Pillai and all of them constitute members of a joint Hindu family. On. 

9th March, 1944, Vaiyapuri Pillai-settled various properties on the first plaintiff 
under Exhibit A-1. "Thereafter he executed..a-deed of gift Exhibit B-r on 11th. 
February, 1945, in favour of his stepsister Sendamarai Ammal, who is the second. 
defendant in the suit. The deed of gift related to one of the properties; comprised. 
in*the settlement deed Exhibit A-1.- On the same day Vaiyapuri Pillai executed. 
the sale deed, Exhibit B-3, in favour of the first defendant, Balasundara .Gramani,. 
who js no other than the husband of Sendamarai Ammal, the second defendant. 
That sale deed related to properties not covered by Exhibit A-r and that was for- 
a.sum of Rs. 200. The plaintiffs claimed that both the deeds, Exhibits B-1 and B-9: 
were mot binding on them. ^ That contention has been accepted' by both the courts 
‘below. It has been held that Exhibit B-1, the gift deed in favour of the second 
defendant, is void and not binding on the plaintiffs. It has also been held that 
the sale deed Exhibit. B-3 in favour of the first defendant could not be supported . 
as one for necessity and that it was not binding on'the plaintiffs. On these findings. 
the learned District Munsif granted a decree for possession in favour of the plaintiffs. 
The Subordinate Judge on appeal while accepting the findings merely granted a 
declaration that the two alienations were not binding on the plaintiffs but refused 
the prayer for possession, | The plaintiffs prefer this second appeal in so far as their 
prayer for possession has been negatived. — T "n 

I am unable to see how, on the findings, the plaintiffs can be refused. thé prayer- 
for possession. So far as Exhibit B-1 is concerned, it is a gift deed and being void, 
the plaintiffs, who are members of a joint family, are entitled to recover possession 
of the property concerned therein. The learned Subordinate Judge has not given 
any legal ground for refusing them this relief, As regards the first defendant who: 
claims under the sale deed, Exhibit B-5, the judgment of the lower appellate court is. 
based on the decision in Ramaswami Azyar v. A. S. Venkatarama Aiyazl. There it was. 
held that an alienee in possession can as a defendant plead that the suit. might be- 
regarded as one for partition, and that he might be allotted the alienated properties. 
if that would be less than what his aliénor would be entitled to in a suit for partition, 
and on that basis though the alienation may be set aside the properties -alienated 
may -be alotted to the defendant as on account of the share of the father. But it. 
has been frequently pointed out that this is an exceptional procedure to be adopted. 
In that case there were only two coparceners and all the properties. of the joint. 
family were ascertained and it was possible to give effect to that equity in favour: 
of the defendant. ` But: here the father is not a party to the suit. We do not know 
what the extent of the family properties are. We do not know what debts have: 
been incurred chargeable:against the share of the father and we do not know what 
other alienations he has made. Such an equity as this has not been properly 
pleaded and the necessary materials have not been placed before the Court: There- 
fore, there is no ground for adopting the exceptional procedure of granting relief 
on the basis of equity to the first defendant when the alienation is set aside. - The 
alienee should normally be relegated to filing his own suit for partition and therein 
ask that in equity the alienated property might be allotted to his alienor’s share. 
But in a suit filed by the coparceners for setting aside the alienation, they should 
be granted possession of the properties subject to these equities in favour of the: ` 
alienee, being worked out in an independent action. I am therefore. of opinion 
that there were no grounds for modifying the decree of the first court even as regards. 
the first defendant. SN 

In the result, this appeal will be allowed and the decree cf the trial court. 
restored with costs throughout. 


No‘leave. > $ . A "EE Z | AM 
R.M. ———— ` | Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. i` 


PRESENT MR, P. V. RAJAMANNAR, Chief Justice, AND “MR, JUSTICE VENKATA- 
"RAMA AYYAR. un ; V Ari io el 
H: Chandanmull & Co.; by Proprietor, C. Laxmiichand Mehta .. ' Petitioner* 


woh 


-Mohanlal M.,Mehta and others UL fe .. , Respondents. 
I Constitution of India (1950), Article 133 and Civil Procedure Code (V of 1908), séctions 109 and 110'and 
"Order 45, rules 2 and 3—Leave to appeal—Final Judgment —What is. . 4 m “4 y 
“Fhe language of section 109, clause (a), Civil Procedure Code, is absent in -Article 133 (1) of the 
‘Constitution’ of India. It is only a final: judgment that will fall within the category, of judgments 
referred. to in Article 133,(1) of the Constitution. An order like, the one in question, viz., an order 
refusing to excuse the delay in filing an application cannot be treated except as a procedural order. 
“Though it may have far-reaching consequences and adversely affect the rights of parties, by itself 
it cannot be held to have decided the rights of parties. If as a result of the dismissal of such an appli- 
cation a substantive application is dismissed, or-otherwise put an end to, it may then be held that 
there has been a final adjudication of rights and therefore there has been a final order. . 


Case-law discussed and reviewed. 


Petition under Article 133 of the Constitution of India and sections 109 and 110 
and Order 45, rules 2 and 3, Civil Procedure Code, praying that in the circüm- - 
stances stated in the affidavit filed therewith the High Court will be pleased to 
grant leave to the petitioners herein to prefer an appeal to the Supreme Court of 
India against the decree of the High Court (Appellate jurisdiction), dated 27th 
"October, 1952 and passed in O.S.A. No. 122 of 1951, preferred against the Order of 
Krishnaswami Nayudu, J., dated 6th November, 1951 and passed in the exercise 
of the Ordinary Original Civil Jurisdiction of the High Court in Application No. 
2355 of 1951 in O.P; No. 66 of 1951. i ; 

. K. C. Doraiswami for Petitioner. . . 
AN. Rangáswami for Respondents. © ` " 
- The Order of the Court was delivered by 

Rajamannar, C.7.—This is an application for leave to appeal to the Supreme 
‘Court of India against the Judgment and Order passed by-us in O.S.A. No. 122 of 
1951, dismissing it This appeal arose out of proceedings under the Indian.Arbi- 
‘tration Act. On end November, 1950, an ex parte award was passed for.a sum of 
IRs. 21,052-12-8 with interest and costs in favour of the third respondent herein and 
"against the petitioner. The award was filed into this. court in O.P. No. 66 of 1951 
"which: prayed for making the award a rule of Court. Notice of filing.the-award 
"was' served on the.petitioner on 27th March, 1951. Under Article .r 58 of the 
"Limitation Act the petitioner had a period of thirty days from the date of service of 
"hotice of filing the award to file an application to set. aside the award: The peti- 
‘tioner did: not file: any.such application within time but filed an application, No. 
'2355 of 1951, purporting. to be under section 5 of the Limitation Act for excusing 
‘the delay in filing the application to set aside the award: : That application was 
-dismissed by Krishnaswami Nayudu, J., on the ground that section 5 of the Limi- 
‘tation Act did not apply. There-was. an appeal under clause. 15° of the Letters 
"Patent and we dismissed the appeal agreeing with the learned Judge that section 5 
of the Limitation Act has ne application to proceedings in Court under the Arbit- 
‘ration Act. It is against this decision of ours that the petitioner seeks leave to 
appeal to the Supreme Court. gone Cee 


At the very outset we may mention that the question of law involved in this 
:appeal, in our opinion, is of such general importance that we have ‘no hesitation 
än certifying that the case is a fit one for appeal to the Supreme Court under Article 
333 (i) (c) of the Constitution. : | 

`~ €x n D " 
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ts The-only question on which: we ‘have. felt: considerable: difficulty. is whether 
"our: order can be said to'be a-judgment, decree or ‘final order in a civil proceeding 
«Within the. meaning of Article 133 (1) (c) of the.Constitution: ‘There is, no direct 
decision on the point to help us to decide: this question. : Our attention. has-been 
drawn to several decisions of the Privy Council, the Federal Court and of several 
` High Courts in India but we have felt not a little difficulty in applying the tést laid 
oor Br Privy Council and by the Féderal Court to the facts of the present 
case. E d ' e AMD EM E M ores 


“ In view of the observations in the decision of the Federal Court in Mohammed 
‘Amin Brothers v. Dominion of India, it is difficult to maintain the -position that the 
“order now under appeal is a judgment or decree.'- Mukherjea, J., pointed out in 
‘that -decision‘that in English Courts the word "judgment? is ‘used in the same 
sense as'a -“decree”’ in the Civil Procedure Code and it means the declaration 
"or final determination of the rights of the parties in the matter brcught before the 
"Court. It is clear that calling'our order “a judgment" would aot really:be of 
much assistance in deciding the ‘question which falls for decision because it would 
nevertheless remain'to be considered whether the judgment is zn interlocutory 
judgment or’ “a final judgment". It is only a final judgment tház will fall within 
‘the category of judgment referred to in Article 133 (1) of the Constitution. 


The scope of the expression ““ final order? was fully discussed by the Federal 
Court in the ruling reported in. S.. Kuppuswami Rao v. King?.^ Though that case 
arose out of criminal proceedings, their Lordships were called upon to construe 
the expression “ final order” in section 205 (1) of the Governmert of India Act, 
1935. - The test laid down in that decision was that it is only an order which finally 
“disposes of the rights of the parties and determines the points in dispute and brings 
the case to an end that can be called a “final order". A preliminary: or interlo- 
cutory order would not therefore be a “final order". ' Kania, C.J., referred to 
“several English authorities and two rulings'of the Judicial Commitree, in Ramchand 
-Manjimal v. Govardhandas Vishindas: Ratànchand? and Abdul: Rahman =... D. K. Cassim 
€ Sonst and arrived at the test mentioned above.: The same test was applied in 
“Mohammad “Amin” Brothers v. Dominion of Indiat- Mukherjea, J., in delivering -the 
judgment of the Courts, said :: ^ RM RE M E xo d SES qos 


“The expression ‘ final order? has been used in contradistinction to what is known as * inter- 
‘docutory order": and the éssential test to distinguish the one from: the other has been discussed and 
formulated in several cases decided by the Judicial Committee. | All the relevant authorities bearing 
on. the question have been reviewed by this Court in their recent pronouncement in 5. Kuppu- 
swami Rao v. King®, and'the law on the point, so far as this Court is concerned, seems to bé well settled. 
In full agreement with the decisions of the Judicial Committee and the ‘authorities‘of the English 
"Courts -upon ‘which these ‘pronouncements were based, it has been held by this: Court that the test 
for determining the finality of'an order is, whether the judgment or order finally disposed of the 
rights of the parties. . To quote the language of. Sir George Lowndes,in Abdul Rahman v., Cassin &? 
"Sonst * ihe finality must be'a finality in relation to the suit. If after the'order the suit is still a 
live suit in which: the rights of the parties have still to. be determined; no appeal lies against it.'" The 
, fact that the'order decides an important and even a vital issue is by itself not ‘material. If the decision 
won. an issue puts an end to the suit, the order;will undoubtedly.be a final one, but if the suit is still 
‚left alive and has got to be tried in the ordinary way; no finality could attach totheorder". 


It was not difficult to apply the test so laid down to the two cases which arose 
"before the Federal Court. In both the cases the ordér sought to :be appealed 
,against left the proceeding alive which could continue to a final termination in 
“spite of the order. vod IM REL geti Sa 

"bd d - D & * $ ETRY ki B * tor E RO = 

In-the present case the position is this : O.P. No. 66 of 1951 is the petition in 
which an award is sought, to be.made a decree of Court, It is in this petition that 
"the application was filed by. the, petitioner, under section 5. of the Limitation Act. 
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Now that the application has been dismissed, there is nothing to prevent the petition. 
from being ‘proceeded with and resulting in the passing of a decree in terms of the 
award. In this sense it might be said that the dismissal of the petitioner’s appli, 
cation has left the original petition alive. . 


But it must not be overlooked that after the dismissal of the petitioner’s appli- 
cation, he cannot take any proceding to have the award set aside, That right he 
has undoubtedly lost as a result of the order of Krishnaswami Nayudu, J., and our 
order confirming it. "Though the original petition is alive, the petitioner cannot 
raise any objection, to the award itself as such. In this sense the petitiner’s right in 
this behalf has been finally negatived. This appears to be a plausible way of 
looking at the case of the petitioner. In this view the order dismissing his appli- 
cation would be tantamount to the dismissal of a substantive application by him 
to set aside the award. Unfortunately, however, it turns out that the petitioner 
never filed into Court an application to set aside the award. He thought that he 
could file such an application after this Court had excused the delay. Strictly 
speaking an application under.section 5 of the Limitation Act should have been. 
filed along with the substantive application ; but that was not done. We cannot 
therefore say that the result of the dismissal of the application under section 5 of the 
Limitation Act is virtually.a dismissal of the application to set aside the award. 
It might then have been more easy for us to hold that the particular proceeding” 
hag come to an' end by reason’ of our order, viz., the proceeding to set aside the 
award, and in that sense our order must be deemed to-be a final order. 


In Promotho Nath Ray v. W. A. Leet, what happened was this : An appeal was 
filed out of time. .There was an application under section 5 of the Limitation Act to 
excuse the dealy in filing the appeal. That application was dismissed and as a result 
“the appeal itself was dismissed. It was held that the order of the High Court 
dismissing the appeal after refusing the application under section 5 of the Limitation 
Act was appealable, under clause (a) of section 109, Civil Procedure Code. If 
in the present case an application to set aside the award had been likewise dismissed 
om the dismissal of an application to excuse the delay in filing it, we would have 
held following this authority, that the petitioner is entitled to appeal to the Supreme 
Court. But as we have already pointed out there was no substantive application. 
to set aside the' award. 2 


In a later case in the Calcutta High Court in Purnendu Nath Tagore v. Kanialal’ 
Goshal®, the facts were slightly different. A memorandum of appeal presented 
‘to an officer of the High Court was returned as barred by limitation., Thereupon. 
‘an application was filed under section 5 of the Limitation Act. ‘That application. 
was dismissed. It was held that the order dismissing the application under section 5 
“of the Limitation Act was neither a decree nor a final order passed on appeal by 
the High Court within the meaning of section 109, clause (a), Civil Procedure Code. 
The: earlier decision in Promoiho Nath Ray v. W. A. Lee,Y, was distinguished on 
the ground that in that case there was an order made in the appeal itself dismissing” 
it. The learned: Judges relied upon a ruling im Karoondas Dharmsey v. Gangabai* 
in which it was held that an order of the High Court refusing to admit an appeal. 
after the period of limitation had expired was not a decree against which leave 
to appeal to Privy. Council can be granted. But it must be mentioned.that these 
decisions are not of much assistance, because the reasoning in these decisions was- 
based on a consideration, of the language of section 109, clause (a). of the Civil 
Procedure Code, which is absent in Article 133 (1) of the Constitution. In section 
109, clause (2), Civil Procedure Code, which they were construing, the language 
was “a decree or final order passed on appeal by a High Court." Part of the 
reasoning was based on the meaning to be attached to the words “ passed on appeal" 
words which are not found in Article 133. - > > - 


a a a Ia a ga a à ài i HÀ et 
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The question is not free from doubt but on the whole we think that an order 
` Jike the one in question, viz., an order refusing to excuse the delay in filing an 
application, cannot be treated except as a procedural order. Though it may have 
*far-reaching consequences and adversely affect the rights of parties, by itself it 
cannot be held: to have decided the rights of parties. If as a result of the dismissal 
of such an application; a substantive application is dismissed, or otherwise put. 
an end to, it may then be held that there had been a final adjudication of rights 
-andetherefore there has been a final order. < 
We are therefore compelled to dismiss this application though we are otherwise 
convinced that the case is a fit: one for appeal to the Supreme Court of India. 
In the*circumstances we do not make any order as to costs. 


R.M. . ——— Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mn. Justice GovinDA MENON AND Mm. Justice BASHEER AHMED 
SAYEED. ; i i 4 


Kalyani Achi TT. uu ..  Appellant* 
K.N.S.P.R.M. Ramanatham Chettiar and others .. Respondents. 
' Civil Procedure Code, (V of 1908), Order 21, rule 69—~Sale commencing on a specified date and continuing: 


‘de die in diem—4Jf amounts to adjournment—Leave of Court—When necessary—sSelling officer—Whether. an 
-agent or & delegate of Court—Powers of. D 


If an execution sale commenced on a specified date is continued from day to day, it is not a case 
of an adjourned sale and the sale might be continued for any length of time if the circumstances of 
whe case warrant it. A continuance of a sale is not tantamount to any adjournment. - : 


But where the sale warrant contains a positive direction that the same should be returned on 
-or before a particular date, the selling officer becomes functus officio on the expiry of that date and his 
power to sell gets terminated by efflux of time. Any sale after the expiry of the time fixed for return 
«œf warrant is without jurisdiction and there can be no question of any implied extension of time. 


A selling officer is not an agent of the Court and he is at best a delegate af the Court. Any 
action of a delegated authority in excess of such authority is illegal and ultra vires and such acts cannot 
be ratified subsequently by the Court. i M 

. Appeal against the order of the Court of the Subordinate Judge of Sivaganga 
dated 16th July, 1952, in E. P. No. 100 of 1949 in. O. S. No. 53 of 1949, etc. 


R. Gopalaswami Aiyangar for Appellant. 
A. Sundaram Aiyar for Respondents. 


The Judgment of the Court was delivered by ; ; 

Govinda. Menon, J.—These appeals arise out of the order of the Subordinate 
Judge of Sivagariga in E. P. No. 100 of 1949 in O. S. No. 53 of 1949, dated 16th 
July, 1952. It is a matter of some doubt whether the order in question is one 
that comes directly under the provisions. of section 47 of the Civil Procedure Code ; 
‘but in any event there is the Civil Revision Petition filed alternatively and if we are 
convinced that the learned Judge has not exercised the jurisdiction vested in him 
by law, then we have to set it aside. 

In execution of the decree in O. S. No. 53 of 1949 in the Sub-Court, Sivaganga, 
“three items of properties were attached before judgment and they were proclaimed 
for sale to be held on 17th June, 1952. The order of the Court to the officer 
conducting the sale was to the effect that he should sell in auction sufficient 
portions of the properties attached before judgment on 17th June, 1952, and that 
he should certify the manner in which the auction was held and if none was held, 
the reason for the same and return the warrant on or before the 23rd June, 
1952. The sale warrant is therefore clear that the sale was to be held on 17th 
June, 1952, and the warrant has to be returned to the Court on or before the 
23rd June, 1952. According to the details contained in the sale list itis found 
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that the sale commenced on 17th June, 1952. From 16th June, 1952, the Sub- 
ordinate Judge was on casual leave and he rejoined. duty only on 25th-June, 1952- 
During that period of casual leave there were three holidays, viz., the 21st, 22nd. 
and 24th June, 1952. The sale list shows that the sale was commenced on 17th.* 
June, 1952, was continued on 18th June, 1952, rgth June, 1952, 20th June, 1952, 
and 23rd June, 1952, and on 25th June, 1952, there were two bidders for items 1 
and 2 and the same were sold to one Unnamalai Achi represented by her Advocate 
Mr. A. Sreenivasa Iyengar for a sum of Rs. 7,500, For the third item also there: 
were only two bidders and that item was also purchased by Unnamalai Achi, 
represented by her Advocate for a sum of Rs. 750. 


On 25th June, 1952, representation was made before the Judge by the decree 
holder that the sale was a nullity as it was being continued while the Subordinate 
udge was on casual leave and under the direction of the Court the decree- 
holder filed 2 memo of objections on goth June, 1952. Though in the memo 
it was stated that actually no sale or bidding took place on any day prior to the 
25th of June, the finding of the learned Judge now is that the sale was cried on the: 
days on which it is said to have been continued according to the sale list and that., 
it was only on 25th June, 1952, that the two bidders bid for the property which 
was finally knocked down for the highest bidder. The decree-holder stated before 
the learned Judge.that he and his counsel were misled by-representations made: 
to the effect that because the Judge was on casual leave the sale would not take 
place and such being the case,there was no one to bid on his behalf on those days... 
His further contention was that actually there was no sale and that the sale list. 
submitted to the Court containing representations to the effect that on the previous 
days the sale was continued was a faked-up affair. But that need not be gone- 
into now in view of the fact that no evidence has been let in to show that the con 
tents of the bidders list are incorrect. We have therefore to proceed on the basis 
that the contents of the bidders list cannot be disputed: There is the further 
fact that the E. P. which had been adjournéd to 29rd June, 1952, was further: ` 
put off to 28th June, 1952, by the Chief Ministerial Officer as the Judge was on. 

casual leave. A ' : E es TRE 


The learned Judge in the Court below was of opinion that when a bale i$ 
continued from day to day, no fresh proclamation is necessary as there is no question. 
of adjournment of sale and since the selling officer cried the sale.every day, the: 
provisions of the Civil Procedure Code and the Civil Rules of Practice have been 
complied with and such being the case the completion of the sale on 25th June, 
1952, cannot be taken objectian to at all. "Under Order 21, rule 69, Civil 
Procedure Code, the Court may, in its-discretion, adjourn:any sale to a specified 
day and hour and the officer conducting such sale may, in his discretion, adjourn 
the sale, recording his reasons for such adjournment. ‘Provided .that, where the- 
sale is made in, or within the precincts of,. the. Court-house, no such adjournment. 
shall be made without. the, leave of the Court. What is therefore, contended on. 
behalf of the decree-holder is that since the sale was to have taken place on 17th. 
June, 1952, within. the precincts of the Court-house, any adjournment of it from. 
that date would be ulira vires and illegal if the Court had not given, permission. 
for that purpose ; and when the sale is completed, the person appointed to sell the 
property shall file in Court his report of the same in form No. 71 contained in the 
Civil Rules of Practice. As stated already, the learned Judge held that when the 
sale is cried every day and was continued from day to day, there was no adjournment 
of the sale as contemplated in the proviso to Order 21, rule 6g, Civil Procedure- 
Gode and therefore the sale is valid. "LL E 

Mr. Gopalaswami Aiyangar for the appellant disputed the correctness .of: 
the decision of the learned Judge and he re-affirmed the objection taken in the- 
Court below that during the intervening days there was in fact no sale or crying.. 
It is difficult for. the learned counsel to substantiate this argument. We have- 
to take it that judicial and- official acts are properly done and therefore when the: 
bidders list and the. sale list show that on all these days the Judge was on casual 

‘ : 


e 
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leave and the sale was continued and would continue the next day, these statements. 
should be taken as correct. On the facts as found; what happened is that the sale- 
was cried on 17th, 18th, 19th, 20th and 23rd June, but there were no bidders om 
those days. -2ist, 22nd and 23rd were holidays and the final bidding was only- 
on 25th June, 1952, when only two persons bid. How far the sale held in this. 
manner is correct is the point to be decided. A 
Mr. A Sundaram Aiyar for the respondent invited our attention to a number- 
of gases to the effect that the practice of continuing the sale is not prohibited if 
the continuation is de die in diem. The sale conducted de die in diem for a period: 
longer than seven days is neither illegal nor irregular and to keep open the sale- 
for a long time is a very common practice and having regard to the local conditions, 
it cannot be said to be not a beneficial one; to this effect is the decision in Pir- 
Mohamed Rowther v. Mayandi Cheitiar!, Learned counsel also relied upon Subbanna v. 
Satyanarayanamurthi?, and Venkataramana Aiyar v. Natesa Pillai*. In the former case 
the learned Judges observed that if the sale is continued from day to day it is not- 
a case of an adjourned sale at all and in such a case the sale might be continued: 
for any length of time if the circumstances of the case warrant it. In the latter 
case, their Lordships of the Judicial; Committee had to consider the case of” 
continuance of the sale, but on the facts of the: case the Privy Council came to the- 
conclusion that on account of the agreement between the parties and the order- 
of the Court there was no material irregularity in the proceedings. This is not à. 
case where there was any continuance' of the sale with the Court's permission. 
But the difficulty in the present case arises from ` the fact that the sale warrant 
directs the officer conducting the sale to hold it on 17th June, 1952. "Therefore 
ordinarily he would have had no right to ‘adjourn the sale without the leave of? 
the Court under the'proviso to Order 21, rule 69, Civil Procedure Code. - But- 
in the circunistances of the cese, as laid down in the decisions already referred to, 
thefe was no'adjournment but a continuation of the sale. It might reasonably- 
be said: that sucha continuation is not tantamount to any-adjournment. But the- 
salé: warrant‘contains a-positive direction that the'same should be returned on or 
before'the 23rd June, 1952. Granting that the continuation of the sale on 18th, 
roth and ‘20th would not'amount to adjournment, still it was incumbent upon 
the ‘selling officer to return the warrant on or before the 23rd June, 1952. On thé- 
evening of the 22nd June, 1952; the selling officer becomes functus officio so far as 
the sale proceedings are concerned and if the sale is not complete on the evening: 
of 22nd he has to give his réasons and maké a statement that the same:lias not been 
finished and returm the warrant on the 23rd. A proper interpretation of the sale- 
warrant is that it is not open to the selling officer to hold the sale.on any day: 
subsequent to the 22nd June, 1952.’ His power to sell tlie same gets terminated: 
by ‘efflux of time on 22nd June, 1952. In such circumstances the sale held on. 
25th June, 1952, is without jurisdiction. : IE ga a Js f ; 
' But it is contended by the respondents’ counsel that the Court should be deemed: 
to have impliedly extended the period from the 2grd June, by not objecting to it 
when the attention of the learned Judge was invited to the fact on 25th June, 1952,. 
Order 21, rule 65, Civil Procedure Code, lays down that the sale , shall, be held 
by the person appointed by public auction in the manner prescribed. For finding - 
out what the prescribed manner is: we have to refer to the Civil Rules of Practice. 
Nowhere is it stated that when the sale warrant prescribes a period for the return, 
the selling officer can continue the sale without the extension being granted by 
the Court. The manner prescribed in this case is that the sale has to be held on. 
17th: June, and the warrant returned with the necessary particulars on or before 
the 23rd June. This condition not having been complied with, it is difficult to- 
hold that the sale has been held in the prescribed manner. E i 
How far there had been ratification in this case by the Court has next to be- 
considered. The learned Judge nowhere says that on the 25th June, before the- 
sale was completed any permission was taken from him to conduct the sale. We- 
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“have therefore to take it that since the 24th June was a holiday, on the 25th Tune, 
.as on previous occasions, the sale was cried and when two bidders bid, the sale was. 
„completed and it was knocked down to the highest bidder. There is nothing 
to show that the Judge authorised the selling officer to conduct the sale on the e 
.25th June. Relying upon.section 196 of the Indian Contract Act which lays down. 
“that where an act is done by one person on. behalf. òf another, but without.the 
‘knowledge or authority. of, that person, he may elect to ratify or to disown such 
.acts, and if he ratifies them, the same effects will follow as if they had been performed. 
‘by his authority, the learned counsel contends that in this case since subsequent 
-to the 25th June, there was no repudiation by the learned Judge about the action 
.of the selling officer, it must be deemed that he has ratified the sale. - For one¢hing 
-section 196 of the Indian Contract Act cannot have any application to a matter 
like this. A selling officer is not an agent of the Court as is contemplated in the 
Indian Contract Act. He is at best a delegate of the Court and a delegafe can 
“function only within the four corners of the power conferred upon him. Any 
action of an officer of Court empowered to act under an authority from the Court 
-which is in excess of such authority is illegal and ultra vries and if his act is illegal 
and ultra vires it cannot subsequently be.ratified. Our attention was drawn to, 
-two decisions, vig., Rajagopalacharyulu v. Secretary of State*, and  Garapati Narasimudu.. 
-v. Basava Sankaram?.. But both these cases have no. application to the question 
now under consideration... Where in the absence of an order by the Court in 
Insolvency vesting the property of an insolvent in the Official Receiver, the property 
-was sold by the Official Receiver, but subsequently the Court, on being appraised: 
-of the fact passed a vesting order, such an order is sufficient ratification. of the. 
-receiver's act so as'to pass good title to the alienee. This is the principle decided 
-in Garapati Narasimudu v. Basava Sankaram?. We find it difficult to apply the obser- , 
-yations in that case to the controversy now before us. The Courts there have: 
proceeded on the basis that the Official Receiver is an agent and therefore subse-. 
-quent ratification of the Official Receiver's act would be sufficient to make the, 
transaction valid: Observations at pages 1024 and 1025 of Rajagopalacharyulu. 
v. Secretary of State’, have also been referred to by learned counsel. Even here 
the question was-one of principal and agent. We are not satisfied that the selling 
-officer who is the Deputy Nazir of the Court is an agent of the Court so as to bring, 
his actions within the confines of the principles laid down in the Indian Contract 
.Act. The learned Judge has not stated anywhere that the conduct of the sale. 
-on the 25th June, has in any way been ratified by him. In fact the mandatory 
provisions of the sale warrant to the effect that the same should be returned on or 
"before the 23rd June, has,-been practically ignored in the discussion by the Court. 
below. As we are of opinion that the act of selling. the property, when the selling . 
-officer has no power to do so, is one without jurisdiction, the sale is null and. void. : 
“The order of the lower Court is therefore set aside arid the sale will be ordered. 
to be held afresh. The petitioner in the Civil Revision Petition will have' her 
costs, in, this. Court. ; ; PS g 


R.M. ^ ———— Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT — MR. Justice Sussa Rao AND Mr. JusTicE’PANCHAPAKESA AIYAR, ` 


‘The State of Madras and another ..  Petitioners* 
Es s : 
"V, Srinivasa Aiyangar .. Respondent. 


Constitution of India (1950), Article 133— Certificate to appeal to Supreme Court —Matter involved of general 
importance but not of sufficient importance to proposed respondent to warrant his being put to the expense of the appeal’ 
to the highest tribunal—Proper order to make. oe PEL 


Where the Court thought the case a fit one for consideration by the Supreme Court but that 
dt would not be right to call upon one party whose financial interest infthe matter is small to incur 
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the risk of the'costs of the appeal on the appellant being willing to;a condition that they would be 


liable for the costs of the respondent in any event the application for grant of certificate to appeal 
to the Supreme Court was granted. . f f 


Petition under Article 133 of the Constitution of India, for grant of a certificate 
enabling the petitioners herein to appeal to the Supreme Court of India against 
the order of the High Court dated 14th April, 1952, and made in C.M.P. No. 8302 
of 1950, a petition praying that the High Court will be pleased zo issue a writ of 
certiorari calling for the records in the proceedings taken by the respondents therein. 
under the Madras Act XXX of 1947 and Act XXVI of 1948 with regard to the 
village of Karuppur belonging to the petitioner therein and to annul. and quash 
the order therein. ; 5 


The Government Pleader (P. Satyanarayana Raju) for Petitiorers. 
R. Kesava Aiyangar and K. Parasaran for Respondent. 


The Order of the Court was made by 


Subba Rao, 7.—This is an application for leave to appeal to the Supreme Court 
against our judgment in C. M. P. No. 8302 of 1950. One of the questions raised 
in the petition was whether section 20 of Act XXVI of 1948 applied to a. post- 
settlement minor inam. We held the section applied. The Government Pleader 
argued that our decision would affect innumerable post-settlement minor inams 
which have been recently notified under the Act. On that ground it is pressed: 
that this is a fit case for appeal to the Supreme Court. We have no doubt that the 
question raised is of public importance and therefore we should grant leave. But 
learned counsel for the respondent while conceding that the point raised is of 
sufficient importance, contended that if unconditional leave is graned his client's 
interests would suffer. He says that the value of the subject-matter of the appeal , 
is only about Rs. 3,000 and that if his client is compelled to go to th» Supreme Court. 
he may not be in a position to conduct the litigation and take the-risk of the costs- 
of the appeal. In similar circumstances a Full Bench of this Court made some - 
pertinent remarks which we may usefully follow. In Raja Rajeswara Sethupati v. 
Thiruneelakanta Servait, an application was made for leave to prefer an appeal to 
His Majesty in Council under section 109 (c),-Givil Procedure Gods, corresponding 
to Article 133 (1) of the Constitution. There, as in this case, the value, of the 
subject-matter was far below Rs. 10,000. At pages 219-220 the Chief Justice 
made the following remarks : ; i 


- _ “What is'the duty of the Court ifit thinks that the case is a fit one for consideration by His Majesty 
in Council but that it would not be right to call upon-one party whose financial interest in the matter 
is small to incur the risk.of the costs.of the appeal? Assuming .the decision ir Clarke v. Brajendra . 
Kishore?, is right and in my judgment in view of the fact that that case went before the Privy Council. 
and special leave to appeal was granted and it was not then suggested that the Calcutta High Court 
could have itself imposed any condition, it is not possible for this Court to hold 5therwise, the only 
course open to us is to refuse leave and to leave the appellant, if so advised, to apply to the Privy 
Council for special leave. - . i 

During the hearing of these applications we asked the appellant whether he would be prepared 
to agree to a condition that he should be liable for the costs of the defendants as between solicitor and 
client in any event. This by his counsel he definitely refused ....... I chink in such cases 
the only safe course is to refuse leave stating, if it be the case, that the point in issu= appears to be one 
of general importance but not of sufficient importance to the proposed respondent to warrant this 
Court in putting him to the expense of an appeal to the highest tribunal.” 


. We asked the Government Pleader whether his client would be willing to a 
condition that they should be liable for the costs of the respondent in any event. 
It is represented to us to-day that they are willing to do so. . This application is 
therefore- granted, subject to the condition that the respondent will get his taxed. 
costs incurred in the Supreme Court in any event from the petitioners, 


KS, ———— Afiblicalion granted. 





1. (1922) 44 MIL. 217. 
79 . 
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|^ 4 IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR, Justice RAMASWAMI; 
P.'Moosa Kutty . pA page RE a (o0 ..7 Petitioner * 


: ‘Civil. Procedure Code (V ‘of 1908), Order 26, rules 9 and 18—-Commissioner—Appointment o — Notice to. 
other side if compulsory’ before appointment. 4 0. 1707 ' Pop ue areas 
There is no provision under Order 26, rule 9, Civil Procedure Code, that a commission cogld. 
be issued only ‘after: notice has been issued to the défendant and Order 26, rule 18 cannot mean 
thát notice to the parties.is necéssary before issüing a commission. A BAN ! 
> ‘Lachan Naidu v. Raja! Saheb Maherban, (1933) 40 L.W. 958, dissented'from. "7 — ^. | 
The Commissioner's report in such cases though it is undoubtedly part of the records in the 
case, does not automatically become evidence and the, parties are entitled to object to the: Com- 
missioner's report and prove their objections by examining the Commissioner or other witimesses. 
Petition under sectiot' 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff of.Parappa- 
nangudi, dated the 28th day of October, 1952, and made in I. A. No. 1363 of 1952, 


in.O. S. No. 245 of 1952. |. = 
K.P.. Ramakrishna Aiyar for Petitioner: 


te 


The Court delivered the following" 


] D 1 11 a : 


D 


, Jupement.—This Civil Revision Petition arises out of an order madé;by the: 
learned District Munsiff,; Parappanangudi, in I. A. No. 1363. of 1952. in O. S. 
No-,245. of 1952, filed under, Order 26, rule 9, Code of Civil, Procedure. ,; ^... 


"The facts are “Pi Amiarankutti' of Kodinhi Amsom filed the suit for a decla- 
ration that he is-entitled: to'a right of easemerit to pass through a Specified "portion . 
of Moosakutty’s paramba to his house close by and that he has been in ‘possession 
of ‘the’ allegéd :pathway'"and that.this Moosakutty has’ demolished -a° bund on the: 
pathway and for ‘an injunction and damages.: ‘The: plaintiff filed along with: his' 
plaint an applicatión ori 8th! October, 1952, for the issue ola Commission to make : 
a report ‘about the«condition of the pathway:and the damages alleged by. him: to ; 
the bund. This: applicatio for the appointment of. a ‘Commissioner for local 
investigation under Order’ 26, rule 9, Gode of Civil Procedure, ' was "ordered . 
ex parte and 4 Commissioner, an advocate of the Court, was appointed to prepare 
a plan of the plaintiff's as-well as the defendant's. property and to ‘make a-report 
of what he saw concerning the alleged demolition of the bund. This order was; 
passed,on ,gth October, 1952 and the Commission was made returnable on, 28th 
October, 1952 and the Commission warrant was ordered to issue on the, plaintiff 
depositing Rs. 25. „On rath October, 195%, at. about 9 A.M. the Commissioner , 
went to the spot and he enquired among others this defendant Moosakutty and. 
then drew up a plan and submitted his report regarding the condition of the bund:* 
as called for. On receipt of this report final order was passed on 28th October, ' 
1952 “ Commission issued returned executed. Petition closed?" The defendant . 
after appearing in Court obtained copies of the application by the plaintiff and the 
plan and report.of tHe Commissioner. "This plan and report are obviously .very 
inconvenient from the point of view of this defendant. "Therefore he has come. 
forward with this revision petition stating that if the plan and report filed by the: 
Commissioner are used in evidence in the case, he would be greatly prejudiced 
as they are one-sided and that the order of the learned District Munsiff appointing ' 
the. Commissioner without notice to him and hearing him; is illegal and opposed 
to; the ‘provisions ' of Order 26, rule 18; Codé of Civil, Procedure. ;..'T'herefore;. 
he has filed, this révision pétition against that order which has been executed and: 
what is really more important for him is to gét a stay of the trial of the suit on that, 
pretext, obviously ito: prottact the. proceedings and wear out the opposite side: 

“The short.point for our consideration. is the scope of Order 26, rule 18, 
Code of Civil Procedure and whether it bears out the interpretation which is sought 


* QGR.P. No. 2369 of 1952. °. : : .". 16th December, 1952. 
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to be: placed 'upon it by the learned Advocate, Mr. K. P. "Ramakrishna : :Ayyan. 
. In the Civil Procedure Code there are two provisions for issuing Commissions for 
local investigation, viz., whén the suit is. instituted, and after the suit is instituted. 
Order 26, rule g. states::— > - ye ae ee cap 

‘In any suit in which the Court deems a local investigation to be requisite or propér for the 
purpose of elucidating.any matter in dispute or of ascertaining v: ." damages . : 
the ‘Court may issue a Commission to such person as it" thinks fit directing him to make such invisi 
gation and to report thereon to the Court.” : 
. "The object of this local investigation is not so, o muth to axle Bidence which 
can be taken in Court but to: obtain evidence which from its very peculiar nature 
can only: be had on the spot: Amulyakumar v. Anandacharan’. ‘The Court has a 
discretion to order local:investigation or not ; it is not bound. to order it in all.cases : 
Ram Brichh v: Mahommed Saheb?. In any event, an .application . under. this rule 
must’ be made. before.the case is closed. The form. ‘prescribed for Commission 
for local investigation is set out in Form No. 9 in Appepdis H of the Code of n 
Procedure. ‘The form states : . 

“Whereas “it is deemed requisite for the purpose of this suit, that a, commission for DES we 
should be issued you ‘are hereby appointed commissioner forthe purpose’ of. . . su. - 


i Process to compel the attendance before you of any witnesses, or for the ngasik of any 
documents whom or which you may desire to examine or inspect, will ue issued by any Court 
having jurisdiction" on your application. 


A sum of Rs. being your fee in the above; is herewith forwarded. nue 


This j issue of Commission can be made ex parte and in fact it’ stands to common 
sense has often got to.be made ex parte., It will be borne in mind that this appli- 
cation has been filed along with the plaint | and before the issue of suit summons. 
‘This application is made on account of urgency. If a Commission is not going 
to be issued until the defendant appears most often there will be no point in taking 
out a Commission because the object of the Commission itself would. be lost and 
incriminating | circumstances would be obliterated., The appointment of a Com- 
missioner for local investigation in. such cases would be an instance ‘of locking. the 
stable door after the horse had been stolen. Rule 9 does.not provice for the presence 
of the parties when a Commission is.issued and merely leaves it to the discretion 
of the Court:, But, interests of justice require that such acts. should not be done 
without notice to one of the partes: Jamshed v. Kunji Lal®, Then in the instant 
case. the Commissioner has as a matter of fact made the local investigation in the 
. presence of this.defendant and has also enquired of: him. , In, fact, mu is what is 
contemplated under Order 26, rule 18, which states : NA A 
“Where a Commission is-issued under this Order, the Court;shall direct. that the parties to' o'the 
suit shall appear before the Commissioner in person or by their agents, or pleaders. , 
i (2) Where all or any. of the parties do not so BEBAN the Commissioner may: proceed 3 in their 
absence.’ un 
‘This provision has been made bicai in so far ‘as Commissions for local investi- 
gations are concerned, the following are the relevant and. cogent further provisions. 
Rule 9 enables. the Court to appoint Commissioners for local investigation; ;rule ro 
(1) regulates the procedure of the Commissioner, viz., that after such local ‘inspection 
as:he deems necessary and after reducing to writing the evidence.taken by him shall : 
return such evidence, together with his report in' writing signed by him to the 
Court, Rule 10 (2) lays down that the report ‘of the Commissioner and the evidence 
taken by him (but-not the evidence without the report) shall be evidence ‘in the 
suit and shall form part ‘of the récord i in ‘the same. way, as pleading, ‘affidavits and, 
other documents of a suit form part of the record of that suit (Vithaldas Damodar v. 
Lakshmidas Harjiwant and that’ the Court or with the permission of the Court any: 
of the parties tó: the suit may examine the Commissioner .personally in open Court 
touching any of the matters referred to him, etc. Rule ro (3) makes provision 
for the making of further enquiry. as the Court thinks fit if it is dissatisfied with the 
a a C 
1. A.LR. 1933 Cal. 475 ‘ 4. ILR.(1949) Bom. 680, ALR 1942 Bom. 
'2;^ A.LR.1938 Pat. 542.:;" ^" : 266. A ND UE n 
E A.LR. 1938 Nag. ds ' . . | Sah ci : 
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.proceedings of the Commissioner. Then we come to the. general provision in 
rule 15 which regulates the expenses of Commission to be paid into Court. Rule 
.16 defines the powers of Commissioners including examination of parties, documents, 
inspection, etc. Rule 17 provides for attendance and examination of witnesses 
before Commissioners and then we come to rule 18 which, to enable the Commis- 
sioner to do all these things, enjoins upon the Court at the time the Commission 
is issued under this Order to direct that the parties to the suit shall appear before 
the Commissioner in person or by their agents or pleaders. Finally, it is laid down 
that where all or any of the parties do not so appear, the Commissioner may proceed 
in their absence. The examination admittedly of this defendant by the Gommis- 
sioner shows that the order itself contained a direction: as required by ruke 18 
and that is why the petitioner has been scrupulously careful not to file any of the 
documents for which he has secured copies. The net result of this analysis is that 
there is no provision under Order 26, rule 9, Civil -Procedure. Code, that a 
Commission could be isued only after notice has been issued to the defendant and 
secondly, that rule 18 cannot bear the interpretation which is sought to be put 
upon it by the learned Advocate for the petitioner and that as a matter of fact in 

is case the defendant had notice and participated in the Commissioner's enquiry. 


The next grievance of this petitioner is that the plan and report of the Com- 
missioner cannot be admitted in evidence. In regard to it, this objection is obviously 
made without fully comprehending the scope of the relevant provisions of rule 10 
which has been reproduced above. The Commissioner's report does not auto- 
matically become evidence and the parties are entitled to object to the Commis- 
sioner’s report and' prove their objections by examining the Commissioner or other 
witnesses: Harcharan Das v. Danpat Mal Dewar Chand! ; Ajodhya Prasad Singh v. 
Kamal Narain Singh? and Sitaram v. Rama Prosad Ram?. It is within the discretion 
of a judge to accept the report of a Commissioner : Sone Kuar v. Baidyanath* ; Chow- 
dhury Jadavendra v. Gajendra Narain Das9. The Commissioner’s report and the 
opinion he expressed on the evidence is merely a piece of evidence to be considered 
by the Judge. It does not become ipso facto evidence : Fnanda Sundari Rai v. Promoda 
Sundari Rai*. The person behind whose back the Commissioner has been appointed 
is entitled to cross-examine him:  Ramanatha Ramakrishna v. Wasudev?. Though 
under Order 26, rule 10 the Commissioner’s report forms part of the record 
and it is incumbent on the Court to consider the contents (K. S. Venkatarama Ayyar 
v. Ponnuswami Padayachi®.) Commissioner’s report does not fall under section 35 of 
the Indian Evidence Act and as it can be proved only by examining: writer or 
witness: Ibrahim Beg v. Aznan?. It is the duty of the judge to consider every 
objection of fact or of law made by the parties to the report, to show the nature 
of the objection in his judgment and his grounds for allowing or dismissing it: 
Arjandas v. Gangaram!?. Therefore, it is open to this defendant to show that the 
report of the Commissioner is incorrect and that it is not entitled to credence. After 
all it is the facts contained in a Commissioner's report and proved to be correct 
which count as evidence and not his opinion: Sarada Prasada v. Ram Bharas'1, The 
petitioner cannot seek to short circuit it by alleging that this investigation was made 
on an emergent orderepassed ex parte. ‘Therefore, I see no substance whatsoever 
in the Revision Petition. 


Before parting with it I shall refer to the decisions relied upon by the learned 
Advocate for the petitioner. The first decision relied upon is Lachan Naidu v. 
-Rajah Saheb Maherban*?, wherein Cornish, J., held on the facts in that case that no 
emergency excused the order of the District Munsiff and did not absolve the District 
Munsiff from complying with rule 18. It is unfortunate that the head-note of the 
report has made this observation much wider than what was really meant by stating 





^I. (1917) 42 L.C. 221. 7. A.LR. 1947 Nag. 56. 

2. . (1917) 38 I.C. 491. 8. (1936) M.W.N. 935 

3. (1913) 18 C.W.N. 697. --- - 9. ALR. 1936 Oudh 192; 

4. A.LR. 1926 Pat. 462 (2) : 96 LC. 327. 10. A.LR. 1933 Sind 327. P 

k (1918) 47 I.C. 650. * Il. 1944 A.W.R. (Rev.) 18: 1944 R.D..69. 


A.I.R. 1934 Ca], 116. . | 12. (1983) 40 L.W. 358.* 
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that there is no power in the Court to issue an ex parte Commission and even am 
emergency cannot absolve the Court from complying with rule 18. Then the 
learned judge held that rule 18 of Order 26, Civil Procedure Code, is mandatory 
and is intended to.ensure that the parties have notice of the appóintment of the 
Commissioner and that they must attend his investigation. ` I have pointed out that 
in the instant case the defendant has notice of the appointment of Commissioner and 
actually attended his investigation by him. Apartfrom that, in that case when an 
application was made along with the plaint for the appointment of a Commissioner 
for local investigation, notice was ordered to the defendants and notice was actually 
served on the defendants and before they' could appear in Court another applica- 
tion Was filed for the issue of.a Commission emergently alleging that if the Court 
Should pass orders after service of notice on the defendants it would cause delay 
and that owing to the changes made by the rainfall the defendants would get the , 
opportunity of including a.certain channel in their lands. It was therefore held 
by Cornish, J., that this second application was ordered behind the back of the 
defendants. This is not the case here, I must not, however, be understood as 
agreeing with this interpretation of rule 18 of Order 26, Civil Procedure Code, 
by Cornish, J. But it is unnecessary for the disposal of this Criminal . Revision 
Petition to embark further on this, matter. The second decision relied on is an 
unreported judgment of Raghava Rao, J., in C.R.P. No. 627 of 1950. That judgment 
has no relevance because the case therein arose under Order 39, rule 7, 
corresponding to section 499 of the old Civil Procedure Code. Raghava Rao, .]., 
held that an interlocutory order under Order 39, rule 7 can be made only 
after notice to the other side because rule 8 says that an application by the plain- 
tiff for an order under rule 6, or rule 7 may be made after notice to the defendant 
at any time after institution of the suit. Rule 8 (2) says that.an application by the 
defendant for a like order may be made after notice to the plaintiff at any time 
after appearance. "There is also a Bench decision of this Court under section 499 
of the s aoe in Sengotha v. Ramaswami* by Turner, C.J. and Hutchins, J., wherein 
it was held : . 


“ An application for an order under section 499 can only be made by a plaintiff after the sum- 
mons has béen served and after reasonable notice of the intention to apply for the order bas been 
given in writing to the defendant. The term “may? must be read with the words “at any time” 
and does not import that it is competent to a plaintiff to apply before service of summons, or to evade 
the condition of notice.” ; ; 


The advocate for the respondent in that case brought to the notice of Raghava 
Rao, J., the decision in Totaram Ichhatam v. Dattú Mangu?, wherein an opposite 
view was held by Beaumont, C.J. and Wassoodew, J., viz., that in cases in which 
it is necessary to take action promptly in order to prevent property from being 
made away with by the defendant, the Court before proceeding under Order 
39, rule 7 can always appoint a Receiver or grant an injunction ex parte 
and that the appointment of Commissioners, which was made in that case ex parte 
was really less detrimental to the defendants than would have been the appoint- 
ment of the same person as Receivers. This decision does not apply to the case on 
hand wherein we have no provision corresponding to rule 8 of Order 39, 
Civil Procedure Code. The notice to be given under Order 26, rule 18, is a 
notice after the issue of Commission that such a Commission has been issued. The 
third decision is an unreported judgment of Basheer Ahmed Sayeed, J., in C.R.P. 
No. 997 of 1951. Therein on the facts of that case it was held that the report of the 
Commissioner should not form part of the record and made evidence in the suit 
but that there was no objection to that Commissioner being examined as a private 
individual by the plaintiff as one who had seen. the plot of land at that particular 
time and that it was open to the trial Court to appoint a fresh Commissioner. The 
fourth case is an unreported decision of T. L. Venkatarama Ayyar, J., in C.R.P. 
No. 398 of 1952. The facts were: O.S. No. 181 of 1951, District Munsiff Court, 


— ~ - noa — 
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:Mridhachalam,.'was: filed for an injunctión: restraining the defendants: fromirinter- 
:féring.with their'taking water from. a well situated in.the land of defendants. "The 
-plaintiffs filed. I.A. No. -708' of. 1951.-for-the appointment of a. Commissioner ‘to 
Anspect the well and. the: channels through which the water: flows from .the.well'and * 
ito’ submit: a. plan and report: This, petition was ordered ex parte.. It was contended 
Sbefore Justice Venkatarama Ayyar, on thefoot :of the decision in. Lachan Naidu.v. 
zRaja Saheb. Maherban!, that: the Commissicrier should have. been appointed after 
“notice. to defendants... It is not clear from the order whether the -appointnaent 
-of the Commissioner was under Order, 26: or Order 39. . It is also seen..that 
“the defendants had.themŝelves filed an- application. for a duly...qualified ~ com: 
-zmissioner ‘being appointed; , In these circumstances the order;of the lower «Court - 
“was set aside. . The, facts ‘of the instant case are quite different and therefore: these 
«decisions do not apply here;:, I need not point, óut that a décision is only.an authority 
sor! what it actually decides’; it cannot “be quoted for a proposition that may. seem 
‘to follow from itx. Every judgment must be read as applicable to the particular 
facts proved or assumed to be proved ; the: generality of expressions that may be 
-found cannot. be intended: to: be; expositions of whole. law but, must bé: regarded as 
.góverned or qualified by. the particular facts of the case in which such expressions 
-occurs Deonath Sahay v. Lekha; Singh?, Attu Hussain v: Jai Narain Agarwala’, Thirtha 
Naick' v. Lal Sadanand'Singh*, Prince: Khanderao Gaekwar v. Commissioner .of Income-tax, 
-Bombay5, Jivaji Annaji vi: Hannant Ramchandra’ «and Govindarajulu v. Balu Ammal”. 
An addition, where the language of'an order is clear this exploration into the wilder- 
ness of single instances (to: quote Tenyson) is.a wholly supererogatory task and in 
the, interpretation: of. these procedural provisions regard must be:had to the funda- 
mental principles laid down by. Lord Penzance in Kendall v. Hamilton®; cited with 
«approval in the.Civil Justice Committee Report, 1924-25, page xxviii. ‘The - i 
' «€ Procedure ‘is but the máchiiiery of the law'after all, the channel, and means whereby’ law ‘is 
:administered and justice 'reached.: It strangely departs from its proper office when in place of facili- 


stating it is permitted to obstruct, and even extinguish the legal rights and is thus made to govern 
~where it ought to subserve."" 


.,, Therefore; these decisions do not substantiate the contentions of this petitioner. 
n In the result; the Civil Revision Petition. is. dismissed. RE 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
quum » i 
: eov Vini tee SS |. PRESENT — MR. Justice RANASWANI; . MURCIA a i 
i ‘The Public Piodégutor AED kah n 3C PY «Appt ` um 
o, "M a TEMA, : 
G» Sadagopan, ; i . IP ENSE. “Bahan Gada); 


' Prevention ‘of Corruption Act ur a 1947); section 5 (2) of Penal Gode (XLV of 1860), séction 161 
"Office copy of previous sanction to :prosecute-—Admissible as- secondary evidence under section 65 (c) of the 
Evidence Act (I of 1872)— Validity v5 sancho nene Jer a minor r ofence—Griminal Procedure Code (V of 
1898), section 238. , "P RSS Da i S. vss 
:.. 7 The accused was tried under section 5 G of the: Prevention of Corruption Act tead with ‘section 161 
of: the Indian Penal Code with respect to 3 instances of bribe-taking committed within a period of 
12 months.. The trial Court found him guilty of only « one instance and convicted him under section 
161; Indian Penal Code. ` On ‘appeal the Sessions Judge acquitted him on two grounds, viz., (i) that 
the ‘office copy of the previous sanction to prosecute was not admissiblé in evidence as secondary 
evidence, and (ii).the charge being: under section 5 (2) of the Prevention d Corruption ae when 
gwo, of the counts failed the accused must be acquitted; ‘ 


' Held, on appeal.by thé State :—(i) the office copy of the previous sanction to prosecute is the best 
form: of secondary eyidence and admissible.under section 65 (c) ofthe Indian Evidence Act ; (ii).the 
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Capp ILR. (1949) Cuttack rgg77 7 777777 778. ^ (1879) 4 A.C 564 at 526. 
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sanction: is valid in law, all the material and relevant'facts having been placed before the ‘sanctioning 
authority, who applied his mind: to those facts before sanctioning prosecution; (iji) the law- does: 
not require that the authority should give his reasons; (iv) the conviction under section 161, Indian. 

ePenal Code, is good as under section 238, Criminal Procedure Code, even though on'two of the? 
three counts, the accused has been acquitted, there could be a conviction for a minor offence. 


* Appeal under section’ 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondent (accused) by the Additional Sessions. 

udee. of Coimbatore in C.A. No. 69 of 1951 on his file. (S.C. No. 55 of 1951 on. 
the file of-the Second Additional Assistant Sessions Judge, Coimbatore). 


The Public Prosecutor (V. T. Rangaswami Ayyangar) for Appellant. P. 
The Advocate-General (V., K. .Thiruvenkatachari) for Complainant. . 
P? Basi Reddi for Respondent. - f 
The Court delivered the following 


l JUDGMENT. —This is an appeal preferred by, the State against the acquittal l 
by the learned: Sessions Judge, Coimbatore, in C.A. No. 69 of 1951, reversing the- 
conviction and sentence of the Assistant Sessions Jedes Coimbatore, in S.C. No.’ 


55 of sae E : 


he facts are :—The respondent G.' Sadagopan was the Head Clerk of the- 

Disirict Engineer’s Office; Podanur, South Indian Railway. On information 
received that this Sadagopan was a bribe-taker, investigation was started by the: 
Special Police Establishment, Madras. It is enough for the purpose of this case- 
that this. Special Police Establishment, Madras, unearthed three instances against. 
him, viz. : that he accepted on ist May, 1950, dt Podanur Rs. 30 frcm K. Rajagopal 
for transferring him from Udumalpet ; -accepted in January, 1950, Rs. 25 from. 
Swami for giving a permanent vacancy and demanded in or about November 1949 ' 
from Sri Narasimhalu at Podanur 20 per cent. of the travelling alowance bills for - 
passing the same. On the foot that each of these accusations which constituted . 
an offence under section 161, Indian Penal Code, amalgamated together made up: 
the offencé of criminal misconduct, punishable under section 5 (2) of the Prévention, 
of Corruption Act, this accused was tried before, the learned Assistant Séssions. 
Judge on these instances.of bribe-taking constituting an offence under section 5.(2) 
of the Prevention of Corruption Act read with section' 161, Indian, Penal Gode. 
The learned Assistant. Sessions Judge who carefully went into the matter found 
that, the prosecution had affirmatively and satisfactorily próved beyond doubt the’ 
accusation relating to the acceptance. < of : a bribe of Rs. 30 from Rajagopal, (P.W. i) 
on Ist: -May, , 1950, for transferring him to Podanur and that in regard to the other- 
two counts, held that he was not inclinéd to hold that thé prosecution had so esta- 
blished the accused’s guilt. ‘Therefore, he convicted the accused foór'the offencé- 
proved under section 161, Indian Penal Code and sentenced him to undergo rigorous. 
ie aaa for a period of six months. iy 

| There was an. appeal, therefrom and, the learned Sessions Judge, Cloimbatore;. 
did not go into the merits of the,case but acquitted the accused.on two short grounds, 
VR. that firstly Exhibit P-4 cannot be accepted as, a Secondary evidence of the- 
previous sanction .of the General Manager of the South Indian Railway, and now - 
the General Manager. of the Southern Railway, and secondly that when.the charge - 
was for criminal misconduct, under section 5 (2) of. the Prevention of Corruption. 
Act; and the. trial Court, found. that two of. the counts had, not been satisfactorily- 
proved: and the charge of criminal misconduct failed, _resultantly the accused could: 
not be. convicted on the count, proyed ı under section. 185 Indian Penal Gode; but: 
must have been. acquitted in entirety; vs ; 

— The: State. has preferred: this appeal from this. incomprehensible. acquitial and. 
I shall examine. the sufficiency of the two grounds on which this acquittal. has been. 
rested by the learned Sessions Judge. ,; 
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-` Point 1.—In regard to Exhibit P-4, the following facts should be borne in mind.. 
On 27th July, 1950, the General Manager Mr. K. R. Ramanujam has passed the 
following order : 


“South Indian Railway. 
, Office.of the General Manager, © 
(Anti-Corruption), 
Tiruchirapalli, 
27th July, 1950. 
‘Confidential : 
No. G/CB/PTJ/2. | i . 
The Superintendent of Police, Special Police Establishment, Madras. 


. 
Case against G. Sadagopan, Establishment Head Clerk, ‘Office of the District Engineer, Podanur- 
Sanction order for prosecution. Your letter No. B 1861/50 of 12th July, 1950. À 


By virtúe of the authority vested in me by the Government of India under section 6 (c) of the Pre- 
vention of Corruption Act, 1947 (Act II of 1947), I, Sri K.R. Ramanujam, the General Manager, 
South Indian Railway, Tiruchirapalli, applied my mind before giving sanction for the initiation of 
the prosecution against the accused after considering all the facts and circumstances of the case and 
hereby sanction the initiation of criminal proceedings against G. Sadagopan, Establishment Head 
Clerk, Office of the District Engineer, Podanur (an employee of the South Indian Railway ) 
who is alleged to have been in the habit of receiving bribes and on 1st May, 1950, to have demanded 
and accepted Rs. 30 from one K.R. Rajagopal, a 'gangman, to transfer him from Udumalpet to. 
Podanur and thereby committed an offence punishable under section"5 (2) read with section 5 (1) (a) 
of Act II of 1947 and section 161, Indian Penal Code. : . 





(Initialled) K.R.R., 
GENERAL MANAGER. 


A 


Copy forwarded to the C.E., TPJ., for information in continuation of. this letter No. G/CB/PTJ/2, 
dated roth May, 1950. 
(Initialled) K.R.R., 
GENERAL MANAGER." 


'The copy of the order received by the Special Establishment of Police, Madras, 
got lost and there is no dispute as frankly conceded by the learned counsel for the 
accused Mr. Basi Reddi, about the truth of this allegation. Therefore, the Special 
Police Establishment, Madras, secured the original office copy of the order- 
and it is exhibited as P-4. Once again, there is no dispute that this Exhibit P-4 ' 
coming from proper official custody and proved through P.W. 4, the confidential 
clerk attached to the anti-corruption section of the Manager's Officer, South Indian 
Railway, is the genuine original office copy. P.W, 4 testified that Exhibit P-4 is the 
order sanctioning prosecution of the accused and he was not cross-examined in the 
first instance and subsequently in the further cross-examination he has testified: 


** The sanction was given after perusing all relevant papers. I know the signature of the General 
Manager. He has signed (it ought to have been initialled) Exhibit P-4.” : 
"Therefore the only point for determination is whether this Exhibit P-4 can be 
accepted as secondary evidence. Section 65 of the Indian’ Evidence Act: deals 
with cases in which secondary evidence relating to documents may be given. The 
instant case falls under sub-clause (c), viz., when the original, which is practically 
a copy here, has been destroyed or lost.’ The section proceeds to state that in cases 
falling under clause (c) any secondary evidence of the contents of the document 
is admissible. It is only in the cases falling under clause (e) or (f), with which 
we have now nothing to do here, a certified copy of the document, but no other- 
kind of secondary evidence is admissible. The best kind: of secondary evidence 
has been: produced in this case, viz., paradoxically the original. In Sevugan v. 
Raghunatha', Varadachariar, J. (as he then was) pointed out that whére according 
to the official practice a book (we may add a file of papers) is maintained containing 
the copies of the communications sent, the book of copies thus maintained is itself 





e I. AIR. 1940 Mad. 273. ` . 
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an official register within the meaning of section 35 and a: public document within 
the meaning of section 74 of the Evidence Act. The decisions of this Court in 
A.S. No. 261 of 1925 and in JVavàneetha Krishna Thevar v. Ramaswami Pandia Thalavar? ; 
were relied on. "There is no substance therefore in the conclusion of the learned 


Sessions Judge that Exhibit P-4 cannot be accepted as satisfactory secondary evi- 


dence. 

Incidentally, it seems to have been argued before the Assistant Sessions Judge 
and it was mentioned before me that the sanction order is defective in the light of 
the decision in Gokulchand Dwarkadas Morarka v. King? ; in thatit does not show that 
the General Manager had applied his mind to the facts in issue and granted the 
sanction. I have purposely reproduced the order of the General Manager and also 
the testimony of P.W. 4 in cross-examination. There is no dispute that for this 
prior sanction no type-design form or particular form of words has been prescribed, 
Therefore, in accordance with common-sense and the, requirements of justice all 
that the order of sanction must show is that all relevant materials were placed before 
the authority sanctioning the prosecution and that the authority considered those 
materials and the order sanctioning prosecution resulted therefrom. The sanction 
need not set out the reasons for the sanction because if the Legislature had intended 
it, it would have added the appropriate form of words. The object of this sanction 
is nothing more than to ensure. the discouragement of frivolous, doubtful and im- 
politic prosecutions. Therefore, applying these tests we find that the sanction 
order reproduced above complies with all the requirements of a valid sanction. 
In other words, the sanction in this case fully complies with the requirements laid 
‘down in the decision of Somasundaram, J. in Subba Rao v. The King? and Chandra 
Reddi, J., in Shah Vajanji Kasturchand v. King*. The sanction order in this case is 
irreproachable. : 


Point 2.—The learned Sessions Judge has entirely overlooked that the charge 
framed in this case is a composite charge. It is an admixture of the various elements 
constituting by themselves separate ‘minor offences and which by such mixture 
make out an aggravated offence. In other words, criminal misconduct under 
section 5 of the Prevention of Corruption Act is an amalgam of bribe-taking plus 
habitually doing so. "Therefore, the charge when analysed into component parts 
is made up of an aggravated affence consisting of several particulars and on a resol- 
ving of the same several complete minor offences. In such a case section 238, 
Criminal Procedure Code; is clearly applicable and.it has been so applied in not 
dissimilar circumstances by Govinda Menon and Basheer Ahmed Sayeed, JJ., in 
Raman Ambalam v. State, Of course this is subject to two limitations, utz., the 
‘complete minor offences put together should not exceed three and must have been 
‘committed within a space of 12 months from the first to the last of such offences ; 
and secondly, that no prejudice should have been caused to the accused by the 
‘course taken in the trial Court. In this case the three complete minor offences 
of the same kind have all been committed within the space of 12 months as laid down 
in section 234, Criminal Procedure Code and no prejudice is made out or is apparent 
from the record. Therefore, the learned Sessions Judge was wrong in finding 
that when the accused got acquitted under section 5 (2) of the Prevention of Corrup- 
tion Act, he should have been acquitted in entirety and. could not have been con- 
victed for a complete minor offence. 


In the result, the acquittal by the learned Sessions Judge is set aside and inas- 
much as the appeal was not heard on merits, it is remanded to be taken on file 
and disposed of afresh on merits and.according to law by the Sessions Judge, or by 

‘the Additional Sessions Judge, other than the Sessions Judge who has so unsatis- 
factorily disposed of this case. 


` V.P.S. f — — —— Acquittal set aside and case remanded s 
I. (1916) 33 M.L.J. 277: I.L.R. 40 Mad. 3. (1949) r M.L.J. 600. 

871 : A.I.R. 1918 Mad. 889. 2 4. (1950) 1 M.L.]. gar. | 

(p.50 269 1 M.L,J. 243: L.R. 75 LA. 30 5.' (1950) 2 M.L.J. 373. 

(P.Q). .. . s © œ 
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" IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` , 


. Present :—Mnr. Justice GOVINDA MENON, AND Mz. JUSTICE BASHEER AHMED 
SAYEED. < i ' i je 


The District Collector of Krishna at Masulipatam .. Abpellant* 
U. s 


Pulavarthi Viswanadam and others : 2. ‘Respondents. . 


... Defence of India Act (XXXV of 1939), section 19—Principles of fixing compensation—Interest on compen- 
sation when, allowed. | . | xc 
.. Because section ‘tg (e) (i) of the Defence of India Act lays down specifically that in making an 
award the arbitrator shall have regard to the provision of sub-section tr). of section 23 of the Land 
Acquisition Act, 1894, it is impossible to contend that the provisions of sub-section (2) of section 23 
have also been attracted. The specific mention of sub-section (1) excludes the applicatior®of sub- 
section (2). XE E 

Dinbai v. Dominion of India, A.I.R. 1951 Bom. 72 at page 79 followed. : 
In cases of requisition of property where the compeniation paid is only in the nature of damages 

“for temporary requisition no interest on such amount could be awarded. But where the requisitioning 
is one of permanent acquisition and amounts to conversion of the land into money the party from 
whom the property is taken away is entitled to interest on the value of the property not paid to him. 


Province of Bengal v. Pawn Kissen Law and Co., ALR. 1950 Cal. 498, approved. i 


Associated Oil Mills Ltd. v. Provincial Government of Madras, (1947) 2 M.L.J.'429g: LL.R. (1948) 
Mad. 567, considered and doubted. . 


Appeal against the order of the Court of the Arbitrator, the District and Sessions 
Judge, West Godavari at Eluru, dated 22nd April, 1947, in O.P. No. 109 of 1946. 


The Government Pleader (P. Satyanarayana Raju) for Appellant. : 
V. V. Sastri, P. Somasundaram and P. Suryanarayana for Respondents. 


“The Judgment of the Court was delivered by l 


Govinda Menon, J.— Under section 19 of the Defence of India Act, where there 
is à compulsory acquisition of property, the question of compensation has, in the 
first instance, to be fixed by agreement between the officers of Government and the 
owner of the property. Where no agreement is reached, the Central Government 
shall appoint an arbitrator who is qualified for appointment as a High Court Judge 
for deciding the compensation. Such an arbitrator, in making the award, shall 
have regard to the provisions of sub-section 1 of section 23 of the Land Acquisition 
Act, 1894, so far as the same can be applicable and clause ( f£) of section 19 of the 
Defence of India Act lays down that an appeal shall lie to the High Court against 
the award of an arbitrator except in cases where the.amount thereof does not exceed 
an amount prescribed on that behalf by rules made by the Central Government, 


An area of 71 cents of land situated on the main cantonment road by the side 
of the Andhra Scientific Company in Masulipatam town, belonging to the res- 
pondents was acquired by the Government for constructing a fire station. . The 
District Collector of ‘Krishna, fixed the compensation at Rs. 12,101-13-4 being the 
value of the land, Rs. 129-6-0 being the value of the barbed wire fencing, and 
Rs. 2-8-0 being the value of the trees, aggregating in all to Rs. 12,233-11-4. He 
also offered a 15 per cent. solatium in the sum of Rs. 1,835-0-11. "The grand total ' 
therefore offered by the District Collector was Rs. 14,068-12-3. The owner of the 
land was not willing to accept this amount and therefore thé District Judge of 
Wiést Godavari was appointed as arbitrator. ‘The learned Judge, after considering . 
the oral and documentary evidence let in before him, came to the conclusion.that 
the value of the site should be fixed at Rs. 6 per square yard whereas the offer was. 
at the rate of Rs. 3-8-0 per square yard.. Computing the amount on this basis, 
the land value will be Rs. 20,746... He also increased the price of the barbed wire 
fencing and reinforced concrete poles from Rs. 129-6-0 to Rs. 600. "The solatium. 





5th November, 1952. 


ar 


A 
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was proportionately increased -to Rs. 3,202-4-5 and the ‘grand-total came to 
Rs. 24,550-12-5: The learned Judge also allowed interest at 6 per cent. per annum 
on the excess amount allowed by him. The State has preferred zn appeal against 
the excess amount and the interest allowed and the claimant has preferred a memo- 
randum of cross-objections. P" ges i 


The first question for consideration is whether the learned Judge was justified 
in increasing the site value from Rs. 3-8-0 to Rs. 6 per square yard. In this connec- 
tion we have also to decide whether the respondent in the memorandum of cross- 
objection is entitled to claim the rate of Rs. 15 per square yard. -Exhibit D-14 
is a plan, not drawn to scale, of the proposed site as well as the surrounding areas. 
We may at once say that it is a very unsatisfactory delineation: of the land sought 
to be acquired and its neighbourhood. Therefore the lower Court made a local 
inspeetion of the site, the result of which is stated in paragraph 6 of the judgment. , 
After giving a description of the locality and the various buildings around the site; 
the learned Judge comes to the conclusion that the locality was both residential 
and commercial in character. Then the documents filed on behalf of the Govern- 
ment showing the value of the sites in the neighbourhood were considered. Under 
Exhibit D-2 it was found that the price works out-at Rs. 2-1-6 per square yard. 
The land is situated.not far away from the site in question. Under Exhibit D-3 
the rate comes to Re. 1-8-0 per square yard. Exhibit D-1, which relates to a sité 
a little far away, shows that the rate is Re. 0-13-6 per square yard. ` Under Exhibit 
D-8 the rate works out at Re. 0-5-10 per square yard. Like this the learned Judge 
has discussed various other documents and pointed out what the price per square 
yard in that locality is. From these documents it is clear that sites in the locality 
had been sold at much lower rates. But most of these transaction were prior to 
the acquisition in question. In the present case the notification for acquiring the 
property was made on 21st September, 1943 and the acquisition itself was on gih 
January, 1944. We have therefore to find out what the value would be at or about 
the time of the notification. 


Exhibits D-2 and D-3' are of September 1937; Exhibit D-5 is of December 
1938; D-6 of January 1943; and so on. The transaction which is nearest in 
point of time to the one in question and also relating to a plot which is part of the 
same survey number is Exhibit D-4, dated 24th June, 1943. Under that the rate 
comes to Rs. 2-12-0 per square yard. This was in June 1943. After considering 
all these documents the learned Judge was of opinion that during the year 1943 
there was a progressive rise in the site values and the site had acquired a potential 
value as a building site. "Therefore the learned Judge fixed Rs. Ó per square yard 
as the proper value. The learned Government Pleader contends that the lower 
Court was not justified in fixing such a high figure when the documentary evidence 
showed that lands adjacent and nearby to the site in question were sold at prices 
below Rs. 3 per square yard. In such circumstances the value of Rs. 3-8-0 per 
square yard fixed by the Collector, according to the learned counsel, is the proper 
value. Considering the circumstance that the learned Judge had the benefit of à 


, personal inspection of the locality and was satisfied that the-lands were increasing 


in value during those years, and the fact that the potential value of the site should 
also be taken into consideration, leaving aside the question of what adjacent lands 
fetched at sales some time anterior to the notification, we are of opinion that it 
cannot be said that the learned Judge has exercised his discretion in a wrong manner, 
One thing is clear and that is that during the years 1943-44 the price of lands in 


. urban areas shot up like a rocket and the increase was phenomenally high. The 


factor which weighed with the learned Judge was that the price would have been 
much more than Rs. 3-8-0 per sq. yard in 1944. We do not therefore feel justified 
in reducing the value of Rs. 5 per square yard fixed by the learned Judge. The 
respondent’s claim of Rs. 15 per sq. yard is, to say the least, highly exaggerated 
and fanciful... Since. the..learned Judge. has fixed the. site.-value_taking-into. consi- 
deration not only the value on the date of the notification but also the -potential 
value of the site during the year 1944, we cannot say that the respondents are 
. 
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entitled to anything more than Rs. 6 per sq. yard. As;we are definitely of opinion 
that no increase in the site value can be allowed, we confirm the value of Rs. 6 per 
sq. yard and dismiss the memorandum of cross-objections with costs. ` 


Two legal questions have been raised by the learned Government Pleader. ‘ 
Firstly he contended that since section 19 (e) (i) of the Defence of India Act lays 
down that the arbitrator, in making his award, shall have regard to the provisions 
of sub-section (1) of section 23 of the Land Acquisition Act, the.application of 
sub-section (2) of section 23 of the Land Acquisition Act, whereby 15 pér cent. 
solatium is allowed, cannot be justified. Under sub-section (2) of section 23 of the 
Act, in addition to the market value of the land as fixed under sub-section (1) of 
section 23, the Court shall in every case, award a sum of 15 per cent. of such market 
value as solatium in consideration of the compulsory nature of the acquisition. We 
are of opinion that this argument is well founded. When section 19 (e) (i) ,of the 
Defence of India Act lays down specifically that in making the award, the Arbit- 
rator shall have regard to the provisions of sub-section (1) of section 23 of the Land 
Acqu isition Act, it is impossible to contend that the provisions of sub-section (2) 
of sect ion 23 have been attracted. The specific mention of sub-section (1) impliedly 
excludes tbe application of sub-section (2). If authority for this position is needed 
we may cite Dinbai v. Dominion of Indiat, where a Bench of the Bombay High Court 
holds that the very purpose of the Defence of India Rules was that property. which 
was required for the war should be acquired for a smaller amount than property 
which is ordinarily acquired under the Land Acquisition Act. But it is con- 
tended by Mr. Somasundaram for the respondent that the Collector himself has 
offered ‘a solatium of 15 per cent. on the site value and therefore we should not 
interfere with the order of the Arbitrator allowing the solatium. It might be that 
the Collector was not fully alive to the implications of his action or that he did not 
comprehend the scope of the compensation offered. But whatever that might be, 
since the Collector had thought fit to award a solatium of 15 per cent. we do not 
think that we need interfere with his offer. Under clause (a) of section rg of the 
Defence of India Act, the amount of the, compensation can be fixed by agreément 
and if the parties did not agree the Arbitrator has to decide only on the disputed 
points. Here, so far as the solatium is concerned, it is an amount which the Collector 
was prepared to pay. There is'no disagreement on the percentage of solatium. It 
might therefore be said that the amount of solatium was not the subject-matter of 
disagreement between the parties, so far as the Collector's offer was concerned. 
But the same cannot be said with regard to the solatium allowed by the Arbitrator 
on the increased value of the compensation. As the law does not allow him to go 
beyond the provisions of sub-section (1) of section 23 of the Land Acquisition Act, 
it is not open to the Arbitrator to award any, solatium on the value of the site fixed 
according to the principles laid down in: sub-section 1 of section 23 of the Land 
Acquisition Act. We therefore disallow the 15 per cent. solatium allowed by the 
Arbitrator on the excess amount awarded by him as the value of the site. While 
retaining’ the solatium of Rs. 1,835-0-11 offered by the Collector, we disallow the 
excess solatium granted by the Arbitrator, viz., Rs. 1,367-3-6. 


"^ The other question is whether the claimant is entitled to interest on the increased 
amount. The learned Judge has allowed interest at 6 per cent. on the sum of 
Rs. 10,482-0-2. The argument of the Government Pleader is that section 34 of the 
Land Acquisition ‘Act is the statutory provision which allows interest and since that 
' section is not made applicable to the acquisition under the Defence of India Act 
mo. interest can be allowed. For this purpose he relies upon the observations in 
Associated Oil Mills, Lid. v. Provincial Government, Madras?. -That was a case where ' 
land was requisitioned under the Defence of India Act and it was not a case of a 
permanent acquisition. For.the damages consequent upon such requisition, the 
learned Judges have held that interest is not payable. At page 570 the learned 
Judges observe as follows : - ; ` i 








I. A.LR. 1951 Bom. 42 at 79. 
> @ (1947) 2 M.LJ. 429: LL.R. 1948 Mad. .567 at 570. ` 
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“ As to the first point, we do not see how interest can be awarded on an amount which is in the 
nature of damages.” 

The distinction between that case and the present one is that here we are 
concerned with a permanent acquisition of property and the conversion -of land 
into money. It is not a case of damages arising out of temporary requisition. If 
it had been one in which a party is entitled to damages for requisitioning his property 
it may be that no interest is allowable. The moment the property is' taken away 
from the party, he is entitled to get its value as quid pro quo. The full value has not 
been offered by the Collector and therefore on the difference between what was 
offered by the Collector and what is now fixed by the Arbitrator, the owner of the 
land is entitled to be paid the interest. If authority for this position is neéded there 
is a recent decision of the Calcutta High Court in Province of Bengal v. Pawn Kissen 
Law & Co.1, where the learned Judges say that when land is acquired under the 
Defence of India Act the arbitrator can award interest to the person whose land 
has been acquired on the price of the land and the interest will run from the date 
when the land is taken possession of till the date on which the land acquisition 
Collector draws up the award and makes an offer to the person. The learned 
Judges discuss the Privy Council case reported in Inglewood Pulp and Paper Go., Ltd. 
v. New Brunswick Electric Power Commission? and they quote the observations of their 
Lordships in that case which are to the following effect : i 

“ It is now well established that on a contract for sale and purchase of land it is the practice to 
require the purchaser to pay interest on his purchase money from the date when he took possession 
E E er E It is true that the expropriation under the Act in question is not effected for private 
gain, but for the good of the public at large, but for all that, the owner is deprived of his property 
in his case as much as in the other and the rule has long been accepted in the interpretation of statutes 
that they are not to be held to deprive individuals of property without compensation unless the inten- 
tion to do so is made quite clear. The statute in the present case contains nothing which indicates 
such an intention. The right to receive interest takes the place of the right to retain possession and 
is within the rule." | : 

The learned Judges differed from the observations at page 570 in Associated 
Oil Mills, Lid. v. Provincial Government, Madras?. We do not think that it is neces- 
sary to hold that the Madras case is incorrectly decided on this point. ' Where it is 
damages no interest can be awarded. But where it is the equivalent of the property, 
then interest can be awarded. We are therefore of opinion that interest can be 
awarded on the excess amount of the site value. The decree of the lower Court is 
modified accordingly. The parties will pay and receive proportionate costs in the 
appeal. 


R.M. ae Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Sussa Rao AND Mr. Justice RAMASWAMI. 


Dana Lakshmi Ammal and others ..  Appellants* 
v. 
Pichayya Naidu and another .t Respondents. 


Will—Construction—Test to decide whether a document is a will—Power to adopt with words of bequest 
—Nature of document—Registration—When essential for admissibility in evidence. 


A document is a will if it contains specific words of bequest to come into effect after the death 
of the testator. If there are specific words of devise it is not permissible to ignore them. It may be 
in some cases that the alleged words of devise are ambiguous and are consistent with a narrative and 
a declaration of the ‘consequences of adoption. In such cases, having regard to-the context, a Court 
may hold that the document only conferred a power of authority to the widow and the ambiguous 
words of devise are only a statement of the legal consequences of an adoption. For the purpose of 
construction of a document the validity of the will or its clauses must be ignored. If the testamentary 
character of the document is established the document though not registered is admissible in evidence 
and the power to adopt incorporated therein can be relied upon to sustain an adoption pursuant to 
such power. 





I. AIR. 1950 Cal. 498. i 3. (1947) 2 M.L.J. 429: I.L.R. 1948 Mad. 
2.. (1928) A.C.'492 at 498. 567 at 570. | é 
* Appeal No. 203 of 1949. 26th November, 1952. 
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: ‘Appeal against the decree of the Court of the Subordinate Judge of Tirunelveli 
in se S. No. 57 of 1947. 

V: Sundaresan for Appellants. 
. ^8. V. Rama Aiyangar for Respondents. 
ias | “The Judgment of the Court was delivered by 

Subba Rao, J.—This is an appeal against the decree and judgment of the Court 
of. the Subordinate Judge, Tirunelveli,. in a suit filed by the first respondent for a 
declaration, that the second defendant is not the adopted son of the first defendant . 
and the alleged adoption is neither true in fact nor valid in law. Fer convegience 
of reference the Du geneology may usefully be read : 


iM 


Of i. ' i d ded Naidu m z 
V. K is} as ami" 2 A B zu D 1 B E 
' os c 1 Krishnaswami » Rajagopal— Subbalaksbmi (D.6) ' 


es De: (D. 1) 





< j 
oW yo te N : Raradas, Rajalakshmi 
i i snos (adopted son ELEC , (daughter by first. 
vC E e] of Muthukrishna, D. 2) ju wife, D. a) wee 
Alagirin it : Pichayya M th jami l 
Sw i uthuswami 
(D. ' ". (Plaintiff) (D. 5). 


Muthukrishna Naidu died on 22nd June, 1941. The first defendant is his 
widow Danalakshmi Ammal. - He died possessed of the plaint schedule propere; 
He is alleged to have executed a document styled will dated 21st June, I941..: -Pury 
suant to-the power | to adopt : conferred onher under the, said document the first 
defendant “took, the second defendant in adoption.. The. second defendant is, the 
sister’s son of the ist defendant. The plaintiff's case is that the, document dated 
21st ‘June, 1941, ; was not executed by Muthukrishna Naidu i in a sound “disposing 
state: of; mind and that even if he did, the said document conferred only a bare 
power to adopt on the first defendant, and not having been registered, invalid and 
inadmissible in evidence. He also denied that the adoption, in fact, had taken 
place. The third defendant is the daughter-of Muthukrishna Naidu by his first ‘wife. 
Defendants 4 and 5 are Muthukrishna Naidu’s paternal uncle's sons., Plaintiff is a 
brother of defendants 4 and 5 but taken in adoption by Muthukrishna’s father's 

father's brother’s sons. The 6th defendant is Muthukrishna's mother, Defendants 
- I, 2, 3 and 6 denied the allegations in the plaint and. contended that:the document 
dated 21st June; 1947, was a will and that the adoption was true in fact and valid 
in law. The fifth defendant was ex parte ; the 4th defendant appeared in person 
rak n that he had no contest. On the Deng te aallowine d issues Were 
Tam f i bah 
‘ 1. Whether the plaint bass not been properly valued adi proper court-fee paia? 2 ROSE 
Hs 2., Whether, the suit is barred by res judicata? -` eae Tee Sie 
Dome Whether. defendants 3 and 4 have colluded with the other defendants Gg de DE 
** 4 Whether the suit ás brought 'is maintainable? "s U i 

‘5. Whether the ‘will set up “by the defendants is true and, valid?” lui 


e 5-a V "Whether the will Bee amounts to.a power: to adopt ‘and: so. invalid. for want of; regis 
atin. a. 22 assum PE 


.6;. Whether the. adoption i is not valid? eet E Ta Bn ies 

- 7, "Whether the family members consented to the adoption ? CA euo : 

— 8. Whether the preferential claim of the plaintiff to the village munsiff's office is Soie? 

e “To what. relief, if any, is the plaintiff entitled ? 

The learned, Subordinate ' Judge held that the document , dated. dist J une, 
19415: was. executed: by Muthukrishna in a sound disposing state of mind and^that 


D NY 
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the adoption was true. But he held that the document was not a-will but oné 
conferring a power to adopt’ and therefore was invalid for wanz of registration. 
He further held that the consent of the next reversioners on the basis of the alleged 
power would not validate the adoption as the conferment of the power itself was 
held to be invalid. In the result he decreed the suit. Defendants 1, 2, 3 and 6 
prefer the above appeal. i 


e The factum of adoption was not disputed þefore us. The learned counsel 
for the appellants argued that the learned Subordinate Judge was wrong in holding 
that the aforesaid document was not a will. The learned counsel for the respondent, 
while supporting the construction of the Subordinate Judge put upon the said 
document, contended that the finding of the learned Subordinate Judge that the 
document was executed by Muthukrishna in a sound disposing state of mind was 
wrong. The other findings of the learned Judge were accepted bv the parties. 


We shall first take the question whether the document dated 21st June, 1941, 
was executed by Muthukrishna in a sound disposing state of mind. Ex. B-2 is 
the said document. í 


* * * * * * 


[After discussing the evidence, his Lordship concluded] :— 


We therefore accept the finding of the Court below that Muthukrishna ex- 
ecuted Ex. B-2 in a sound disposing state of mind. H 


. Learned counsel for the appellants then contended that the construction 
put upon Ex. B-2 by the learned Judge was not correct. He argued that on a fair 
reading of the document, it would be clear that it is a document of a testamentary 
character. Before we consider the contents of this document, it may be convenient 
at this stage to refer to the cases cited on either side to discover i? possible rules of 
construction which may afford guidance for us to -construe this document. In 
Mussamat Bhoobun Moyee Debia v. Ram Kishore Achari Chowdhri1, che question was 
whether a deed of permission to adopt given by one Gour Kishore Achari Chowdhri 
to his wife Chandrabullee Debia was valid and whether the adopticn made pursuant 
to that permission was true. That question depended upon a construction of a 
document dated gth November, 1819. The relevant portion of the document 
-reads : ! 


* Subsequently; by the will of God, you have given birth to a male child. Still, having regard to 
the future, I have again given you permission. If, which God forbid, the male child of your body be 
‘non-existent, then you will adopt a son from my racé (Gatra) or from a different race (Gotra) for the 
purpose of performing mine and your shradh and other rights, and for the sheba (service) of the Gods 
and for the sticcession to'the Zamindary and other property ; on which, if the adopted son be nori- 
existent, which God forbid, then you shall, according to your pleasure, on the <ailure of one, adopt 
other sons, in succession, to avoid the extinction of the pinda (funeral cake or offering); “‘ that 
daítaka (adopted) son shall be-entitled to perform your and my shradh, etc., and that of our ancestors, 
and also to succeed to the property." : E S ru : e 07 


In construing the document the Judicial Committee observed at page 309 : 


. “ The instrument before us is merely what it purports to be, a degd of permission to adopt’; 
it is not of a testamentary character, it was registered as a deed in the lifetime of the maker ; it con- 
tains no words of devise, nor was it the intention of the maker that jt should contain any disposition 
of his estate, except so far as such dispositión might result from the adoption of a son under it. He 
mentions the objects which induced him to make the deed—religious motives, the perpetuation 
of his family, and the succession to his property ; but it was by the adoption, and only by the adoption, 
that those objects were to be secured and only to the extent in which the adoption could secure them.” 
The document construed by their Lordships, obviously.contained no testamentary 
disposition. There were no words of devise. A bare power of adoption. was 
conferred on the widow and the object of the adoption was mentioned, namely, 
-to’succeed to the property. In Bireswar Mookerji v. Ardha Chander Roy?, the question 
was whether a bequest was to the boy to be adopted as a persona grata or whether 
it-depended-upon: whether the adoption was a condition precedent for- the-bequest 
1. (1865) 10 M.I.A. 279. 4 >a NE 459 (P.C.). PEE: ay "e 
2. (1892) L.R.9 LA. 101: LL.R. r9 Cal. big thee tg) tu S Fs it 
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taking effect. . The testator mentioned in the will that the legatee was attached 
to him and his wife, that he had a mind to give a portion of.the property to his 
daughters and the balance to him, that he had taken the boy in adoption and 
that therefore he was bequeathing the properties to him. The Judicial Committee 
thought that he did not select the boy as an adopted son but for reasons independent 
of adoption, though they were likely to lead to it. On, the construction of that 
will the Judicial Committee held that the boy took the bequest even though the 
adoption was held to be invalid. This decision, in our view, is not really relev&nt 
to the question raised before us. In Somasundara Mudali v. Duraiswami Mudaliar?, 
Benson and Bashyam Ayyangar, JJ., had to construe a document conferring an 
authority to adopt. The document in question was described as a will exécuted 
‘by Somasundara Mudali. Under the document he gave Vanji Anni, his wife, a 
power to adopt. The material part of the document reads : ° 


“ I have given you authority to adopt Somasundaram second son of Vaiyapuri Mudaliar Avergal 
EES I have further hereby given you authority to put into his possession all the properties 
which I got under the decree in suit No. 50 of 1899 on the file of the Subordinate Judge’s Court of 
Kumbakonam. If you are not willing to adopt the said Somasundaram, you shall adopt anybody 
you please and put the properties into his possesison.” ` 


The learned Judges held that the later clause directing her to put the adopted son 
in possession of the properties was a statement of the consequences that should follow 
on the adoption. In that view they held that the authority to adopt being in writing 
and not contained in a will and not being registered, it was inoperative to confer 
such authority under sections 17 and 49, Indian Registration Act. Itmay be 
noticed that in this case there are no specific words of devise. In Bheema Deo v. 
Behari Deo?, the Judicial Committee had another occasion to construe a document 
to ascertain whether it contained a testamentary disposition or whether it only 
conferred a power to adopt. There the document was described as a will. The 
operative contents of the document were found in the following passage : 


“ I haye consented to your adopting a son at your pleasure and conducting the management 
of the estate in the best manner. None of my heirs shall have cause to raise disputes touching this 
matter. This will has been executed with my consent.” 3 


Viscount Haldane made the following observations in construing the document 
at page 735: 

“That standing by itself appears to their Lordships to be no more than a present authority 
to the wife to make an adoption, and there is nothing else of substance in the document. It may be 
that the writer was in a position under the law applicable to give her such power, but whether he 
was or was not, he purports to give her nothing else ; for the references to property that occur in it 


are no more than consequences of the guardianship of the wife, and the character of being a will 
is not established independently of these.” d 


The document in this case also does not contain any words of devise. Strong 
reliance was placed by the learned counsel for the respondent on the judgment 
of the Privy Council in Shyam Pratap Singh v. Collector of Etawah?. The document 
in that case was in the following terms: 

“ Today (Kumar Madho Singh) has given him (Maha Vindeshri Pratap Singh) to mein adoption 
and I bave taken him in adoption. After my death, my adopted son, Lal Maha Vindeshri Pratap 
'Singh, shall be the * gaddinashin ” and the owner of my entire moveable and immoveable property. 
After my death, he shall like myself, have all the powers. Lal Maha Vindeshri Pratap Singh is 
yet a minor, therefore during his minority, my mother Rani Besni Madho Kunwar, who was my 
guardian during my minority, and who managed the entire estate very well, shall remain the guardian 
of my adopted son Lal Maha Vindeshri Pratap Singh and shall manage the entire estate. I have 
therefore executed this will while in a sound state of body and mind and after full deliberation.” 


The question was whether the said document was a will within the meaning of the 
Indian Succession Act. It was contended that the words “after my death my 
adopted son Lal Maha Vindeshri Pratap Singh shall be the gaddinashin . . . and ' 
the owner of my entire moveable and immoveable property ” was a testamenta 


disposition. In dealing with that contention, Sir John Beaumont, made the following 
remarks at page 238 : 





“he Mari 13 M.L.J. 283 : LL.R: 27 Mad. 30. 3. (1946) 2 MLL.J.235: LL.R. 1946 K. 
2. (1921) 41 M.L.J. 648: L.R. 48 LA. 482: (P.C.) rir. 
I.L.R. 44 Mad. 733 £P.C.). ? 
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“Their Lordships do not doubt that these words, taken out of their context, would operate as 
an effective gift of the whole of the testator’s property, but taking the document as a whole their | 
Lordships prefer the view of the Subordinate Judge. It will be observed that there are no direct ` 
words of gift in the will, ,and that there was no object in giving to the adopted son property which. 
he would inherit under the law whilst the words imputing that he would take the whole estate are as. 
consistent with mere narrative as with gift.” | i ; 


It is said by making these observations the Judicial Committee held that even 
though there are definite words of devise in a document, if they are unnecessary 
and if the adopted son would take the estate even if these words were not found 
in the document, the Court should hold that such a document is not a wil. We 
do ngt think that the Judicial Committee intended to lay down any such sweeping 
proposition. In the case before them, though the words used in the document 
in a different context could be interpreted as words of devise, they were consistent 
with emere narrative as with gift. Therefore they held that in the context the 
words were not words of devise but were only an expression of the consequences. 
that would follow on adoption. The adopted son would be owner of his entire 
properties. But we do not understand those observations to mean that even if 
there are specific words of devise, a Court should ignore them and construe them 
as only a narrative. To illustrate, suppose a testator says in clear terms that he 
bequeathed his entire properties to the adopted son, we think it is not permissible 
as a rule of construction to hold that the document is not a will but only a statement 
of fact. Where the terms of a will are ambiguous and where the alleged words 
of devise are consistent with a testamentary disposition and also with a narrative, 
it is open to a Court on a reading of the entire document to hold that in the context, 
the words are not words of disposition but only form part of a narrative. It is not 
necessary to multiply cases. Nor is it necessary to consider the cases cited by the 
learned counsel for the appellants laying down general rules of construction of 
wills. 


The document is a will if it contains specific words of bequest to come into 
effect after.the death of the testator. If there are specific words of devise it is not 
permissible to ignore them. The validity of a will in all its clauses is not a relevant 
consideration in ascertaining whether a document contains a testamentary dis- 
position or is only a conferment of an authority to adopt. To illustrate a minor 
may execute a will though the will is invalid. See Vijayarathnam v. Sudarsana Rao? 
A testament may dispose of inalienable property or a property in regard to which 
the testator had no title. The document would be a will but the disposal clause 
would not operate on the properties conveyed. So too when a member of a joint 
family makes a bequest of joint family property, the document would be a will 
but it could not confer any title on the legatee as the testator had no power to 
dispose of joint family properties. If under a document a power to adopt is con- 
ferred on the widow but it does not contain any words of devise, itis obvious itis 
nota will. It may be in some cases that the alleged words of devise are ambiguous 
and are consistent with a narrative and a declaration of the consequences of adoption. 
In such cases, having regard to the context, a Court may hold that the documet 
only conferred.a power of authority to the widow and the ambiguous words of devise 
are only a statement of the legal consequences of an adoption. But where there 
are clear words of devise it is not permissible for a Coust to ignore them and hold 
that the document is not a will on the ground that the will was invalid or for the 
reason that even if the will had not been executed the same legal consequences would 
flow. . For the purpose of construction of a document, the validity of the will or its 
clauses must be ignored. Bearing the aforesaid principles in view we shall now 
proceed to construe Ex. B-2. As much of the arguments turned upon the recitals 
in the document, it would be convenient to read the material part of the document : 

“Lam aged about 45 years. I am the hereditary village munsiff of this village. While I had 
married three wives, the first two wives died. The third wife alone namely Dhanalakshmi Ammal 
is alive. I did not beget any son by any of my three wives. I got only one daughter by 


my first wife. On account of the sicknes wherein I am now suffering from and doubt 
as to whether I would survive, it is necessary for me to take a,suitahle boy in adoption 


i. (1920) 12 L.W. 596. . 
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in order that my soul may attain spiritual salvation and in order that (he shall) succeed 
to my properties and also to the office of the hereditary-village munsif in my place. I am bringing 
up Ramdas the son of my brother-in-law the late Tirumal Rao Naidu and Lakshmi Ammal residing 
at Vasudevanallur, who are my relatives, as an abimana putra (foster son) from his childhood. I have 
a desire to take him in adoption. If in case if is not possible for me to take said boy in adoption 
during my lifetime, I have, in order that my third wife Dhanalakshmi Ammal shall take Ramdas 
in adoption for me, given authority under this will to my (third) wife the aforesaid Dhanalakshmi 
Ammal. ‘The adopted son namely Ramdas who is so taken in adoption to me by my third wife the 
aforesaid Dhanalakshmi Ammal shall like unto as my aurasa son take my properties and the hereditary 
office of the village munsiff and enjoy them. But as'the said boy who is proposed to be adopted 
is a minor, my third wife Dhanalakshmi,Ammal shall be his guardian and be in management till the 


minor attains majority.” 


It will be seen from the aforesaid document that Muthukrishna was very anxious 
to take a suitable boy in adoption for spriitual reasons and also for succeeding 
to his properties. He was also bringing up Ramdas, from his childhood as, his 
foster-son. , He intended to take that boy in adoption before his death. If he did 
not, he gave power to his wife to take him in adoption. Then comes the following 
crucial recital : i : 


“ The adopted son namely Ramdas who is so taken in adoption to me by my third wife the 
aforesaid Dhanalakshmi Ammal shall like unto;as my aurasa son take my properties and the hereditary 
office of the village munsiff and enjoy them.” ` 


He appointed his wife to be the guardian and to be in management till he attained 
majority. He directed that:the document should come into force after his lifetime. 


The dócument is styled a will. It contains the posthumous directions of the 
-executant. It is intended as well as expressed to come into effect after his 
death. The words “take and enjoy” are clear words of devise. It deliberately 
bréaks the line of succession. If thé will was not executed, the widow would take 
a limited interest in the whole property. If he had taken a boy in adoption during 
his lifetime, or even if the widow had done it after his death, she would inherit 
her husbarid’s interest in joint family property under the Hindu Women's Right 
to Property Act. But under the document the executant directs Ramdas the second 
defendant, to take the'entire property to the exclusion of the widow. This is not 
a narrative of-events that would happen in law but a'conscious diversion from the 
matural course of successiori, What is more, the bequest is to Ramdas to be taken 
in adoption by ‘his wifé, not to his adopted' son. Suppose for one reason or other 
the adoption, has been postponed after the death of the executant, nonetheless 
the-boy to be adopted takes the property under the document for no altnérnative 
‘bequest during the interregnum is provided for. We need not express our opinion 
on the question whether the interests so taken would be divested if his adóption 
had not taken place. -"Thé' validity of the will for the reason that the properties _ 
‘bequeathed are joint family properties'is not of much relevance, in this context 
"as we are concerned to ‘ascertain the testamentary character of the document 
‘not its validity. If the testamentary character is established—-we hold it has been 
established in this case—the, document though not registered is admissible in evi- 
‘dencé and the power to adopt incorporated therein can be relied upon to sustain 
‘the adoption in this case. We cannot therefore agree with the Court below that 
"Ex. B-2 is invalid for want of registration. We hold that the adoption made pur- 
Süaht to the power contained in the document is valid. . (9 MOS. 
i .. It follows that the decree of the lower. Court is liable,to be set aside and we 
accordingly do so... The appeal is allowed with costs here and in the Court below. 
RGM A ga e esp ble m í A ppeal- allowed. 
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IN THE HIGH COURT’ OF JUDICATURE- AT MADRAS.. 
U ~ PRESENT :—Mr, JUSTICE KRISHNASWAMI Navüpu. ' 
Sidda Setty THEM di d ae Appellant® 
v. 4 DN uj Mea 4 
Muniamma s "agam E T ‘Respondent. ' 
. Hindu Married Women's Right to Separate Residence and Maintenance Act (XIX of 1 946), section 2 (4) 
and (7)—' Marries again’—* Justifiable cause’—Meaning of" — - 


Ona proper construction of the language in clause (4) of séction* 2 ‘of Act XIX of 1946, the words 
* marrits again’ could only refer to a future marriage, that is; marriage after the Act. This will bea 
reasonable and natural construction to be put upon the words without doing violence to the language 
or even to the, spirit.of the Statute and the language does not admit of any ambiguity and is plain: 
‘To do etherwise would be to lead to inconvenient and unjust resulis which should always be avoided 
än judicial interpretation of the words of a a Statute. ME any, NG ayang wan M (1 950); 
1 M.L.J.: 63, dissented from. . ; 


The use of the general words ‘ justifiable cause" in section 2 (o) following specific cases in clauses 
(1) to (6) though need not be confined to matters which arise from those mentioned in the other 
«lauses, could not, however, be extended so as to bring within it any and every cause: however trivial 
and inconsequential. The words ‘justifiable cause’ may receive the plain and ordinary meaning 
and no limitation may be imposed, upon them. The contingency of the incompatibility of two wives 
living together is already provided for under the Act and a further extehsion of the principle cov ered 
under clause (1) could not: be sought for urider:the'géneral words ‘ justifiable cause.’ 


‘ Justifiable cause ” must be“ some cause which should be considered to be real and serious by 
reason of which the position of ‘the: married‘ woman becoimes miserable and cannot be invoked for 
temporary bickerings that are of a fleeting nature. |, Sentimental. incompatibility of a woman with 
the husband cannot be treated as ‘justifiable cause. . .. E NES 

` Appeal against the order of the. Gourt of the Subardinate Judge, Cabak, 
dated 28th February, .1950, in A.. S. No. 232 of 1949 i S. NG 116 v 19475 ABER. 
Munsif's Court, Kollegal. |... sor os | 


K. K. ‘Gangadhara’ Aiyar for’ Appellant; ene 
. S. Sankara Aiyar. for Respondent. 


: EN die po ke i E pure 
a The Court delivered, the following, 5 Ke ie TAS Kak x e E 
'JUDGMENT. ~The husband i in a suit by; the sond wife for. separate residence. 
and mainteriance is the appellant in the Civil-Miscellaneous Appeal. * He:had already 
married.one Páttammal as his first, wife... There. were, disputes. between shim and 
his first wife. -The first wifeobtained.a decree for maintenance-against the defendant.’ 
‘Subsequently,.there. was a.rapprochementibetween, the first wife and the. defendant 
and the first. wife; came and. joined her. husband, while the. -plaitniff was ;. living 
‘with him. The plaintiff's case is that the defendant: ‘joined, his first. wife Pattammal; 
and drove her out of the house after treating -her-cruelly and removing: thé jewels 
from her and this incident happened. oni the Sivarathri-Day in 1944, and that she 
"was threatened that she would-be beater if she, came and, joined... The defendant 
denied any cruel treatment or refusal.to maintain the;plaintiff and stated that the; 
suit was instituted ‘as he :had patched'-upihis differences with his first. wife and: sh& 
had: come and joined him and that,the suit was: at the ingtance of the plaintiff's is 
father, who: is stated to be a wealthy man and who was insisting that the defendant 
should settle some property oP his daughter as.the defendant had done for: his first 


wife. . E à i 4 SEET 
ei ; da dem tub rut un 


One of the issues tained in “the suit wasi: ‘whether the- alleged..ill- treàtinont" of 
the plaintiff by the defendant was true. . The learned District: Munsiff held against 
the plaintiff on this issue and: lie;believedithe- defendant's version as more probable: ' 
hat on account. of the defendant taking!back:his first wife, the plaintiff's father. 
resented his àction:ánd took away his daughter. . In appeal; the learned Subordi- 
nate Judge of.Goimbatore, while ‘agreeing with the finding of the firstiCióurt that 
the.allegations of cruelty -weré not proved, found,. however; that there were quarrels - 
in the house ‘between. .the-two-wives and’ consequently the plaintiff was: notable to 
live : in: a her’ ‘husband's thousehold | with.peace and:-honour due to a: wedded ‘wife, 


mabe ret ns ee er ene net ee anma e erie neccesary 





* A.A.O. No. 405 of 1950. éd EE T uio * 8th January, 1953. 


650 ' — 'THE.MADRAS: LAW JOURNAL REPORTS. [1953 


that the plaintiff was the victim of systematic.unkind and unsympathetic treatment 
at the hands of her. co-wife resulting in mental cruelty to her and that the defendant 
had been guilty of not protecting the plaintiff from the cruelty of his senior wife, 
all of which may be considered sufficient under clause (7) of section 2 of the Hindu 
Married Women's Right to Separate: Residence and Maintenance Act (XIX of 
1946) to constitute “ justifiable cause ” entitling her to separate residence and 
maintenance. : é 

The evidence in the case does not support the finding of the learned Subordi- 
nate Judge that the plaintiff has been the victim of systematic unkind and unsym- 
pathetic treatment at the hands of her co-wife and the defendant did not protect 
the plaintiff from the senior wife’s cruelty. The plaintiff, who was examined as 
P.W. 5, speaks to the incident of her being driven out of the family on a particular 
occasion after removing the jewels and states that in respect of the jewels there Was a. 
panchayat. In cross-examination, she says that she filed a suit because the defend- 
ant had settled properties on Pattammal, that if similar property was given to her 
she would agree to it and that the occasion referred to was the first occasion the- 
defendant had assaulted her, and prior to that they were on good terms. Her.charge 
is against her husband for assaulting her; but there is nothing in her évidence to. 
show that she was treated cruelly by the co-wife. The first wife has borne two. 
children to the defendant and there is nothing in the plaintiff's evidence as to any: 
ill-treatment by the co-wife. It may be that after the first wife came and lived 
with the defendant his, affection to the second wife might have waned, especially 
as the first wife had given birth to children. On the evidence, therefore, apart 
| from the plaintiff not establishing any cruelty on the part of her husband towards. 
her, she has also not specifically alleged much less proved that she has been sub- 
jected to cruelty by the first wife, or that she has been the victim of systematic 
unkind and unsympathetic treatment at her hands resulting in mental cruelty. 
Those findings of the learned Subordinate Judge are not supported by the evidence- 
and therefore cannot stand. 


The position is that the plaintiff was married as the second wife to the defendant. 
when his first wife was living and it will not be open to her to urge that being the 
second wife she should be allowed to live alone with her husband and that the 
first wife should not join the defendant. It is needless to point out that, except 
in very exceptional circumstances, co-wives do not generally live in good terms.. 
There are bound to be petty quarrels and jealousies between them, which are the 
natural consequences of marrying one who has already a wife. Not only Hindu 
law but Hindu society recognise the right of a husband to take more than one wife 
and the taking of a second wife happens ordinarily in cases where the husband. 
has no issue by the first wife or where by reason of her health or mental condition 
she is incapable of affording the husband the pleasure and happiness which the 
husband could expect from his wife. Hindu society however never favoured a. 
plurality of wives and in all cases where there has been süch plurality of wives, 
there would have been some justification for the subsequent marriage for any of the- 
grounds specified above, mostly to satisfy the desire of the husband to have a son 
to perpetuate his lineage, which is considered to be necessary for the spiritual 
benefit of the members of*the family. 


The learned Subordinate Judge relied on a decision of Panchapagesa Sastri, J., 
reported in Swarajya Lakshmi Mancharamma v. Satyanarayan!, for holding that the: 
facts of the present case could be brought under clause (7) of section 2 of Act XIX 
of 1946 as “ justifiable clause ” entitling the plaintiff to relief for separate residence 


and maintenance. In that case, the husband after marrying a third wife sent her- 


away to her father’s house and recalled his second wife to live with him. The- 
third wife instituted the suit for separate residencé and maintenance. But it was. 
held that clause (4) of section 2, which provides that if the husband marries again, 
a Hindu married woman would be entitled to separate residence and maintenance, 
would not apply as the marriage there was not subsequent to the marriage with. 
———ÓÓ———————————————————————— eo 
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the lady who was asking for separate residence and maintenance. In that case, 
however, the third wife alleged that at the. time of her: husband marrying her he 
had given a solemn undertaking that he would: have. nothing more to do with the 
second wife, that contrary to that arrangement he brought.her back and that there- 
fore she was entitled to relief under. Act XIX of.1946. The learned Judge stated 
that he was of the opinion that if the facts alleged by the third wife were true, that 
would be sufficient to enable her to claim separate residence and maintenance, 
that the husband could' not be compelled contrary to his solemn pledges and under- 
standing at the time of the marriage. with the third wife to resile from that and 
compel her to live with him along with his second wife, that it was no longer the law 
that cruelty or something like that should be proved to justify separate residence 
and maintenance and that sub-clause (7) was very wide in its language and was 
designedly intended to take in various circumstances in relation to the particular 
case Before the Court which might make it unjust to compel the lady to live with 
the husband. The learned Judge however observed ' 

“that advantage should not be taken of the generality of language to claim a right of separate 
residence and maintenance merely on the ground of domestic bickerings or incompatibility of temper 
or minor differences are not unusual in the married lives of parties and nothing more serious is made 
out." 

The suit was remanded for a finding as to whether the alleged understanding 
pleaded by the third wife was true. 


In the instant case the plaintiff cannot rely on section 2, clause (4), that is, she 
cannot claim separate maintenance on the ground of her husband having married 
again, since Pattammal was married before the marriage of the plaintiff, she being 
the first wife. The claim for separate residence and maintenance is not based in the ` 
plaint on section 2, clause (4) but is specifically founded on allegations of cruelty, 
which must be shown to be such cruelty as renders it undesirable for her to live with 
him, as provided under clause (2) of section 2. : 


How far and to what extent a subsequent marriage would entitle the first 
wife to separate maintenance under the Act was dealt with by Viswanatha Sastri, J^ 
in a judgment of his reported in Lakshmi Ammal v. Narayanaswami .Naicker*, where thé 
words ! marries again in section 2 (4) of the Act were held to be merely descriptive 
of the position of the husband as a twice-married man at the date when the wife's 
claim for separate maintenance is made under the Act and do not exclude a husband 
who had taken a second wife before the Act from its óperation. The words “ marries 
again” have been construed as applicable to all subsequent marriages contracted 
by the husband, whether before or after the Act, and the words are not confined 
to marriages contracted after the Act. The result is that a husband, who married 
more than one wife before the Act quite in conformity with the Hindu law, which 
permitted such marriages without any obligation on the husband's part to provide 
for separate residence and maintenance except in cases where it is established by 
evidence that the husband has been habitually cruel so as to endanger her personal 
safety or is suffering from any loathsome and contagious disease as leprosy, would 
now, in view of the decision in Lakshmiammal v. Narayanaswami JNaicker*, be liable 
to provide for separate maintenance, even though he could hot have contemplated 
any such liability or obligation at the time of his contracting the subsequent marriage. 
This is only to point out the hardship and the injustice that would result by the 
interpretation of the words “ marries again" as referring to marriages before the 
Act of Hindu husbands, though they have not contravened any provision of the 
law applicable to them on the date of the marriagés. I had occasion to refer to this 
decision in A.S. No. 596 of 1949 and expressed my inability tó agree with the view 
taken in this case and I observed that in view of the importance of the question, 
this matter has to be finally settled by a decision of a Bench. It appears to me that 
on a proper construction of the language in clause (4) of section 2, the words “ marries 
again ” could only refer to a future marriage, that is, marriage after the Act. This, 
in-my view, would be the reasonable and natural construction to be put upon the 
en ee 
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words without doing violence to the language or even to the spirit of the statute, 
-and the language does not admit of any ambiguity and is plain. To do otherwise 
would be to lead to inconvenient and unjust results which should always be avoided 
' in judicial interpretation of the words of a statute. With respect to Viswanatha 
Sastri, J., I am unable to agree with his conclusion. .But as the question does not 
directly arise for decision in this suit, I cannot refer it to be decided by a Bench. 
However, as and when such a question arises: for: consideration, it will be eminently 
necessary that this important question as to the scope of the Act with particular 
reference to the clarification of the cases of marriages which come unde clause (4) 
of section 2 should be considered and finally nerada; 


“The question that remains to be deterinined i in this case is, as to whethtr,! on 


thé facts of this case, the plaintiff could claim sepárate maintenance relying on , 


clausz (7) of section 2. The use of the general words ‘ ‘ justifiable catisé ” following: 


speciiic cases in clauses (1) to (6), though need not be confined to matters which 
arise from the cases mentioned in the other clauses, c6uld not however, be extended 
.so as to bring within it any and every cause however trivial and inconsequential, 
‘It ‘may’ be urged that they should be’ considered as ejusdem generis ; but in view of 
the category of cases mentioned in clauses (1) to (6) being. different, the words 
“ justifiable cause " may receive the plain and ordinary meaning and no limitation 
may ‘be imposed upon them.' However, in construing themi effect must be given 
to the intention of the legislature as gathered from the object and the circumstances 
under which the enactment.came to be introduced.. It cannot be denied that there 
has been a growing feeling in Hindu society that the rights of Hindu married women 


to separate residence and maintenance should statutorily be recognised and not : 


dependent on judge-made law and they should be at liberty to free themselves from 
cruel and ündesirable husbands and should not be compelled to live with their 
husbands when it becomes impossible for them to live without sacrificing their 
health.and happiness. Realising that Judicial decisions did not afford sufficient 
protection to married women in such cases, the enactment was rightly brought into 
. the statute-book enumerating the cases in which a Hindu married woman can be 
allowed separate residence and maintenance. The categories mentioned in clauses 
(1) t» (6) are themselves expressive of the justifiable causes, where a married woman 
could insist on her being provided separately, most of the cases having already been 
cons:dered to be reasonable and just by judicial decisions, excepting the case in 
clause (4), where remarriage was added as a ground to entitle the married woman 
to separate rights. In construing the words “justifiable cause ”, it must be: borne 
in mind that it should be such a cause as will make it impossible for the woman to 
live with the husband, as where he is suffering from a loathsome disease or where 
she is treated cruelly or deserted, or where he brings a concubine.in the house or 


habi-ually resides with her thus depriving the wife of her husband's cornpany, ` 


or waere he ceases to be a Hindu. In these cases, a Hindu married woman cannot 
be expected to live with her husband. But could that be applied to a case, where 
she Fas to live with ‘another woman married as she is to her husband such marriage 
being legal and recognised by the community? The mere fact that her, husband 
who is permitted under law to have more than one wife, desires to live, with all the 
wives together, which he would be entitled to do and which is the object. with which 
he marries more than one wife, would not be sufficient to justify her to live sepa- 
rately or claim separate rights. That is obviously the justification for the enactment 
in section 2, clause (4) that if the husband “marries again ”, the woman who was 
married earlier would be entitled to claim the rights under the Act. The contingency 
of the incompatibility of two wives, living together has already been provided under 
the Act and a further extension of the principle covered under clause (4) 'could 
not be sought for under thé general words ‘ ‘ justifiable cause.” If the Legislature 
had intended that not only a subsequent marriage would entitle the earlier married 
woman to separate maintenance but also all cases where there have been more than 
one marriage and it would be open to every one of the married wives to leave hér. 
bhuskand and claim separate residence and maintenance, and-if.such-was the inten- 
tion the language of clause (4) would have been made more clear and explicit. In 
e. 
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any event, the words “ justifiable cause ” could not bring in such cases. In cons- 
truing the provisions of this Act, it must be borne in mind that the law is to be 
applicable to Hindu married women and one , could not get away from principles 
governing Hindu marriages that marriage among Hindus is not a contract, but 
is a sacramient and'that a Hindu wife has to be with the husband, for marriage is a 
holy union for the performance of religious duties also and her presence with the 
husband in the performance of such duties is essential and separation of such a 
unjon, though for purposes of separate living cannot be countenanced except for 
valid reasons. "There can be no doubt that on the facts of this case there hàs been 
neither cruelty by the husband nor by the senior wife much less there is any proof 
of systematic unkind and unsympathetic treatment. Even assuming that there 
was some kind of unsympathetic treatment at the hands of her co-wife, it appears to 
me that that alone would not be “‘ justifiable cause ". But it may be that if there is 
habital cruelty from the first wife which the husband is not able to prevent, the 
second wife would be entitled to allege it as a ground for claiming the rights under 
the Act, as it is immaterial whether cruelty should proceed from the husband alone ; 
cruelty may proceed from any person in the house which the husband is unable 
to prevent and may sometimes passively bé allowing such cruelty against the second 
wife. That would more appropriately come within clause (2) of section 2 of the 
Act. “ Justifiable cause ” therefore must be some cause which should be considered 
to be real and serious by reason of which the position of the married woman becomes 
miserable and cannot be invoked for temporary bickerings, which are common 
in every Hindu family but are of a fleeting nature. In any event, sentimental 
incompatibility of the woman with the husband cannot be treated as “ justifiable 
cause " for claiming rights under the Act. 


. In the result, the appeal is allowed and the decree of the District Munsif of 
Kollegal dismissing the suit will stand. In the circumstances of this case, there will 
be no order as to costs. No leave. ' 


R.M. ' ' Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnk. Justice RAMASWAMI. 
The Public Prosecutor : .. Abpellant* 


2. i M 
Annadham Annamalai and others .. Respondents. 


Madras Maintenance of Public Order Act, "1949 (Act XXIII of 1949)—Jf a special law— Special and 
local laws—Distinction—Madras Act (XXIII of 1949)—— Creates fresh offences—Escape from police custody — 
When an offence—Arrest without authority or under improper or invalid authority—Resistence to arrest —If offence. ' 


The word ‘ offence’ means a thing punishable under the Penal Code or any special or local 
law. The special law contemplated are laws such as those that create fresh offences, i.¢., laws making 
punishable certain things which are not already punishable under the Penal Code. But other Acts 
are those that create no fresh offences but merely provide a sypplementary or alternative punishment 
of offences already primarily punishable under the Penal Code or which can be dealt with 
under the preventive or reformative provisions of the Code of Criminal Procedure. i 


The Madras Act I of 1947 (now Act XXIII of 1949) is not a special law. Tt can be considered 
a local law applicable to the State of Madras. A local law does not necessarily include all the rules 
made under the provisions of a local law. Where a local law declares a' breach of the rules made 
under its authority to be punishable, then a breach of such rules might constitute an offence witihin 
the meaning of section 40 of the Penal Code. 


A person cannot be convicted of escape unless the custody in which he was detained was lawful. 
A person about to be arrested is entitled to know under what power the constable is arresting him and 
if he specifies certain power which the person knows the constable has not got, he is entitled to object 
to such arrest and escape from custody, such custody not being a lawful one. 


A detention and a rescue by others and the esacpe by the detenu will attract the application 
of section 225-B, Indian Penal Code, provided the detention was lawful. 





: : - = => 
* Crl. Appeals Nos. 92 and 93 of 1951. 20... o, RISE November, 1952. 
e 


«654. | THE MADRAS LAW. JOURNAL REPORTS. ' [1953° 

Appeal under section 417, Criminal Procedure Code; 1898, against the acquitta ] 
-of the aforesaid respondents (accused) by the Stationary Sub-Magistrate, Cuddalore, 
in C.C. No. 2957 of 1949 on his file. e 


The Assistant Public Prosecutor (A. C. Muthanna) for the Appellant. _ 
_ A. Ramachandran of Row and Reddy for Respondents. ` 

The Court delivered the following » 

Jupement.—These are appeals against acquittal preferred by the Public 
-Prosecutor in C.C. No. 2957 of 1949 and 990 of 1949 on the file of the Stationary 
Sub-Magistrate, Cuddalore. D » S i 

"Both the appeals, relate to the same transactions and the facts are fully set 
. -out in C.C. No. 2957 of 1949 and dealt with below: - : : : 


The facts are: The District Magistrate of South Arcot had promulgated on 
17th July, 1948, an order of detention under section 2 (1) (A) of Madras Mainenance 
-of Public Order Act against Chottu alias Vasudeva (see Exhibit P-1). On the 
night of 26th November, 1948, at about 8-15 r.m., P.W. 2, Head Constable No. 81 I, 
attached to the N. V. Pattu outpost, got information that this Chottu alias Vasudeva 
-was in the house of Subramanian (accused 2) in East Chetti Street, in N. V. Pattu 
and proceeded there accompanied by P.Ws. 3, 4 and 5. This party was also accom- 
“panied by some of the villagers including P.W. 6. On reaching the house, P.W. 2 
found there accused 2 and 6 and questioned them about the presence of this Vasudeva 
-and not being satisfied with the reply, P.Ws. 2 and 3 got into the house and found 
"the said Vasudeva in the northern room and he was pulled towards the street door 
assisted by P.Ws. 4 and 5. Accused 2 and 6 protested and obstructed ànd the 
"womenfolk raised an alarm.and a crowd of 20 to 30 people gathered and they 
sided with the accused persons. In the course of this, this Chottu alias Vasudeva 
is stated to have made good his escape. On seeing this the people who obstructed 
` „also ran away. Only accused 2 was caught and taken to the Police station and a 
special report was given to the Circle Inspector by P.W. 2. Then a charge-sheet 
"was laid against eight persons for obstruction and resistance to a public servant . 
;in the discharge of his duties and rescuing. a person from lawful detention, offences 

under sections 353 and 225-B, Indian Penal Code. 


In C.C. No. 990 of 1947 the self-same witnesses were examined and the 
-evidence is practically the same as set out above. 
The accused one and all denied the offence and pleaded not guilty to the 
-charges framed against them and the main point taken was the legality of the appre- 
hension of this Chottu alias Vasudeva. . 

The substance of this contention was as follows : The detention order relied 
-on is a general order of detention and is not a warrant addressed to any person 
directing the arrest. P.W. 2 relied on Exhibit P-1 for the apprehension of this 
Chottu. The power to arrest without warrant a subject named in the detention 
-order arises under section 13 of the Madras Maintenance of Public Order Act 
-only when the person is reasonably suspected of having committed an offence under 
"the said Act. It is not the case for the prosecution that Vasudeva has committed 
-any offence under that Act nor was it a ground relied upon by the prosecution in 
-support of the power to arrest claimed by P.W. 2 and others. The prosecution 
has proceeded almost entirely on the footing that the detention order amounted 
"to an arrest warrant and was entrusted to Head Constable 811 for execution. Both 
these assumptions were unfounded because Exhibit P-r is only a detention order 

` -promulgated and did not empower any person to effect the arrest and inasmuch 
.as the: Head Constable left the outpost with intention to apprehend Vasudeva 
-only under this detention order and not because this Vasudeva was reasonably 
-suspected of having committed an offence. Section 23 of Police Act V of 1861. 
could not be invoked and which invocation was both belated and an after-thought 
-and not permissible as pointed out in Appasami Mudaliar v. King Emperor! | 
—————M—————M———BÉÓÉÉR————er 
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The learned Sub-Magistrate accepted this contention and acquitted.. the 
accused, though on the facts constituting the gravamen of the charge, vig., obstruc-- 
tion and escape, he found the prosecution case to be true. 5 AEN 


The point for consideration is whether the acts complained of fall within 
section 225-B and section 353, Indian Penal Code. | Section 225-B was substituted 
by the Indian Criminal Law Amendment Act X of 1886, section 24 (1).' This 
section was introduced to provide for cases referred to in Empress v. Shasti Churn 
Napit? and Queen Empress v. Kandhaia?, in which it was held that a person escaping 
from custody when being taken before a Magistrate for thé purpose of being bound 
over to be of good behaviour not being punishable under section 224 or section 225 
could not be punished, and for cases which section 651 of the old Clode of Civil Pro- 
cedure was intended to meet. The requirements of this section are, however, the 
same fis under section 224 or section 225. : 


The evidence requisite to prove the offence under section 225 is (1) that the 
person in question was detained in custody ; (ii) that such detention was in respect 
of an offence ; (iii) that such detention was lawful; (iv) that the accused rescued 
or attempted to rescue such person ; and (v) that he did so intentionally. There 
must be a clear finding as to the iritention with which the accused acted : Alawal, In 
re? ; Geevarghese Khathanar v. State*. It must be proved further that the case falls 
under a particular clause of the section. 1 


The word “ offence " means a thing punishable under the Penal Code or of 
any special or local law (section 40). A special law is defined in section 41 asa 
law applicable to a particular subject and a local law has been defined in section 42 
as the law applicable only to a particular part of British India (now Republic of 
India). Therefore, we have got to see whether Madras Act I of 1347, (hereinafter 
referred to as the Act) is a local law or a speciallaw. The special laws contemplated 
in sections 40 and 41 are only laws.such as the Excise, Opium and Cattle Trespass 
Acts, creating fresh offences, t.e., laws making punishable certain things which are 
not already punishable under the Penal Code. The Whipping Act is not a special 
law in this sense. It creates no fresh offence but merely provides a supplementary 
or alternative form of punishment for offences which are already punishable pri- 
marily under the Penal Code : Emperor v. Po Hanë and Arunagirinatha, In re.9 


The preamble to Madras Act I of 1947 states :— 


“ Whereas for the maintenance of public safety and to prevent and put dowr disorders involving 
menace to the peace and tranquillity of the Province, it is necessary to provide for preventive deten- 
tion, imposition of collective fines, control of meetings and processions, control of services essential 
to the life of the community and certain other purposes ; it is hereby enacted as follows .” 

This Act creates no fresh offences but merely provides the supplementary 
or alternative punishment for offences already primarily punishable under the 
Penal Code or which can be dealt with under the preventive or reformative provi- 
sions of the Code of Criminal Procedure. This is made clear by section 18 of the 
Act: MEL 


“The. provisions of this Act shall bé in addition to and not in derogation of any other Act, 


ix 


Ordinance or Regulation for the time being in force." 


Therefore, this is not a special law. On the other hand, it can be considered to 
be a local law applicable to the State of Madras. A local law does not necessarily 
include all the rules made under the provisions of a local law : Ganda Shah v. Queen 
Empress’? and Ma Khwet Kyi, In re8. Where a local law declares a breach of the 
rules made under its authority to be punishable, then a breach of such rules might 
constitute an offence within the meaning of section 40 of the Cade. Therefore, 
when the act in-respect of which .apprehension or detention, was made was in 
respect of an offence falling within a local law it will be a detention in respect ox 
———————————— —————————————————————ÓMMÀMMÓ—— M ——Á———— 
EB (1882) 8 Cal. E 3 (rora) 15 Gr. LJ. s. LA 
2. (1 L.R. . 67. 0 L.J. : LLR. : 
"gs odd 23 PLR. 47: p, Cr. L.J: 3: ' 87. we ae: Sm (1989) aee 
A.ILR. 1922 Lah. 73. : ‘J. 29 P.R. 1894 (Cr). : 
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an offence falling within the meaning of section 40 of the Penal Code, and a rescue 
by others and the escape by the detainee will attract the application of section. 
225-B, Indian Penal Code, provided the detention was lawful. 


Was the detention in this case lawful is the further point for our consideration? 
Section 2 of the said Act deals with the powers to make detention orders. The - 
detention order in this case has been marked as Ex. P-1 and it recites that 
‘Vasudeva was being detained in exercise of the powers conferred under sectiog 2 
(1) (2) of the Madras Act I of 1947 read with the order of the Government of Madras 
G.O. M.S. No. 907.(Public) General (E), dated 21st March, 1947 and that the 
attention of the said Vasudeva was being drawn to the general order of the Gevern- 
ment of Madras under section 2 (5) of the Act, a copy of which was being attach ed. 
Section 2 (5) states : ' DEL 

“So long as there is in force in respect of any person such an order as aforesaid directing that 


he be detained, he shall be liable to be removed to and detained in such place and under such condi- 
tions . . . as the Provincial Government may, from time to time by general or special order, specify." 


' Then section 2 proceeds to make provision for two sets of conditions: 


“ If the Provincial Government have reason to believe that a person in respect of whom such 
an order as aforesaid has been made directing that he be detained has absconded or is concealing 
‘himself so that the order cannot be executed, they may— 


(d) make a report in writing of the fact to..... a Magistrate of the first class.. ... 
. having jurisdiction in the place where the said person ordinarily. resides ; and thereupon the pro- 
visions of sections 87, 88 and 89, Criminal Procedure Code, 1898, shall apply in respect of the said. 
person, and his property, as if the order directing that he be detained were a warrant issued by the 
Magistrate ; i f f 
(b) by order notified in the Fort St. George Gazette, and published in such other manner as 
they think fit, direct the said person to appear before such officer, at such place and within such period 
as may be specified in theorder. . . .. .. ua . 
If the said person fails to comply with such direction provision is made for the punish- 
ment. Then, for persons, harbouring or concealing these persons ordered to be 
detained or persons reproducing or publishing statements, etc., made by persons. 
ordered to be detained, offences are enacted and punishments prescribed. Sec- 
tion 13 provides : 3 
“ Any police officer may arrest without warrant any person whois reasonably suspected of having 
committed an offence punishable under this Act,” oy 
Section 14 provides for attempts and abetments to contravene the provisions of 
‘this Act. In other words, aftér a detention order is made and the detainee is found 
to be absconding or concealing himself, provision is made in the Act for a report 
to a First Class Magistrate and then the detainee becomes a notified or proclaimed 
.offender and all the incidents attached to sections 87 to 89 of the Criminal Pro- 
cedure Code apply. Section 87 of the Criminal Procedure Code deals with pro- 
clamation and attachment, section 88 with the attachment of property and section 8g. 
with restoration of attached property of the proclaimed offender. In other words, 
by virtue of the report in writing to the First Glass Magistrate the detention order 
becomes as if it were transmuted into a warrant issued by a Magistrate and thereupon 
and thereafter the provisions of sections 87, 88 and 8g can be applied and if 
applied thereupon it will be open to any police officer to arrest the detainee wherever 
‘he may be found under the third category of section 54, Criminal Procedure Code, 
"wiz. a person who has been proclaimed as an offender either under the Criminal 
Procedure Code or by order of the State Government. If the provisions of sections 87 
to 89 have not been applied and the detention order remains at one stage asif 
it were a warrant issued by a Magistrate even then it would be a case falling 
within section 54, Criminal brun wd Code, or section 13 of this Act, viz., “any 
‘police officer may arrest without warrant any person who is reasonably suspected 
of having committed an offence punishable under this Act,” viz., becoming a detainee 
absconding or concealing himself after the Gazette notification had been made 
‘under sub-section (b) of clause (6) of section 2. of the Act and not complying with 
. the terms of the detention order and thereby committing an offence punishable 
under the Act. e- 97 ; 
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This. has not been the case here as it will be seen that beyond passing the 
detention order there is no evidence that action had been taken under clause (6) 


- of section 2 of the Act. This cannot be got over by invoking section 2 3 of the Police 


Act V of 1861, because as pointed out by the learned Sub-Magistrate, that section 
lays down nothing more than that 


* Tt shall be the duty of every police officer promptly to obey and execute all orders and warrants 
lawfully issued to him by any competent authority ; to collect and communicate intelligence affecting 
thé public peace ; to prevent the commission of offences and public nuisances ; to detect and bring 
offenders to justice and to apprehend all persons whom he is legally authorised to apprehend, and for 
whose apprehension sufficient ground exists ; and it shall be lawful for every police officer, for any 
of thespurposes mentioned in this section, without a warrant, to enter and inspect any drinking shop, 


‘gaming house or other place of resort of loose and disorderly characters.” 


It wijl be seen that none of the clauses applies to this case. This section does not 
cover the execution of an invalid warrant or extend a constable's powers of arrest ; 
Kartik Chandra v. Emperor’, Therefore, the apprehensionfof the person in question, 
Vasudeva, was not lawful and once the apprehension or detention is not lawful, 
it is well settled law that his own escaping as well as the rescuing of such a person 
by others is no offence. The person from whose custody the rescue is effected or 
escape made must have authority to lawfully detain the person rescued. Otherwise 
no offence is committed in effecting the rescue: Bolai De v. Emperor?, Kesar v. Emperor? 


Shridhar, Inre*, Vijoy Narain Singh, Yn red, Emperor v. Lachu Kamara®, and Bomesh v. 


Emperor", But ifthe person rescuing another who is arrested under zn illegal warrant 
uses more force than is necessary and causes unnecessary hurt to the public servant 
who has custody of that person, he will be punishable under section 353, Indian 
Penal Code. Mousi Lal, In re?. In this case it has been found by the Magistrate 
that no unnecessary force was used and that the force used by these rescuers was 
just the minimum necessary to obtain the apprehension of Vasudeva. 


This will also make the escape of Vasudeva from detention equally innocuous. 
À person cannot be convicted of escape unless the custody in which he was detained 
was lawful: Emperor v. Ramarao?, Khanu v. Emperor1?, and Jograj Mahto v. Emperor, 


A person about to be arrested is entitled to know under what power the 
constable is arresting him and if he specifies a certain power which he knows that 
the constable has not got, he is entitled to object to such arrest and escape from 
custody, such custody not being a lawful one. This has been well laid down in 
the decision of the House of Lords in Christie v. Leachinsky!?. It was held (affirming 
the judgment of the Court of Appeal) : ; 


* that an arrest without warrant can be justified only if it is an arrest on a charge made known 
to the person arrested and it is a condition of lawful arrest that the party arrested should know on 
what charge or on suspicion of what crime he is arrested ; therefore just as a private person arresting 
on suspicion must acquaint the party with the cause of his arrest, so must a policeman arresting 
without warrant on suspicion state at the time (unless the party is already acquainted with it) on 
what charge the arrest is being made or at least inform him of the facts which are said to constitute a 
crime on his part. Even if circumstances exist which may excuse this, it is still his duty to give the 
information at the first reasonable opportunity after the arrest.” 


This embodies only the sound rule embodied in section 80, Criminal Procedure 
Code, viz., that the Police officer shall inform the warrantee the substance thereof 
and if so required has got to show the warrant. This Court has laid down in 
Appasami Mudaliar v. King Emperor!?, that a person about to be arrested is entitled 
to know under what power the constable is arresting him and if he specifies a certain 
power which the person knows the constable has not got, he is entitled to object 
to such arrest and escape from custody, such custody not being lawftl one. See also 


gin E ah ee iri i e E 4. 


I. (1930) 38 LC. 844: 33 GrL.J. 706: 7-* (1945) t M.L.J. 334 : Cr.L.J. 220. 
apu E Pat. 171. 78. ALR. 19:8 Pat. 252 : ie CHI aki 

2. (1907) LL.R. 35 Cal. 361. 9. (1907) 7 Cr.L.T. 74. : 

3. A.LR. 1932 Lah. 263. 10. AIR. 1925 Sind 193. 

4. A.LR. r945 Rang. 141. I. ALR. 1940 Pat. 696 : 47 Cr.L.J. 220, 

5. 22 P.L.J. 29. 12. (1947) A.C. 573. M 

6. AIR. 1950 Ofissa 62 : 51 Cr.L.J. 679. 13. (1924) 46 M.L.J. 447* LLR. 47 Mad. 442. 
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Ramjit; In ret, Thus where an inspector of policed catches hold of the wrist: of the 
accused without, informing him for what ‘offence he was. being arrested . accused 
„wrenching himself free is not guilty of any Ginah under the Indian Penal .Code : 

Muneshwar Bux Singh' v. Emperor?.- d ss 


There is a long line of decisions that resistance to the execution of an unlawful 
order, or unlawful arrest or defective warrant making it out if tt is ex facie illegal is 
no offence. Where the Sub-Inspector asked the constable to bring the accused 
to thana by force and there was a scuffle. Held, as there was no direction for arrest 
accused not guilty of an offence under sections 224, 225, 353, Indian Penal Code, 
Gulabi Mahto v. Empéror?.. Under the Madras Gaming Act arrest of accuseg in a 
shop in the absence of proof that it was a common gaming house led to obstruction 
to arrest and it was held to be no offence, Kandaswami, Thevan, In re*. Where warrants 
have'not been duly signed or sealed or they are sought to be executed beyontl duly 
authorised and authorisable persons obstruction to execution of such warrants is not 
unlawful provided the force used is the minimum necessary : Jagannath v. King 
Emperor’, Fattu v. King Emperor*, Subbaramiah v. Emperor’, In re Bullikhan v. 
Mansab, Khan*, and Bansoroppa Singh v. Emperor’. ; 


Therefore, the acguittals made by. the learned Stationary Sub- Magistrate 
are, correct and. these appeals are dismisses 


RM. sd. v hc. . Mibi dismissed 


JN THE HIGH COURT OF TUDICATURE . AT MÁDRAS. 
PRESENT — MR, ie RAMASWAMI. 


nanak Aiya po, T ' : i .. ` Petitioner. * 


Stamp Act (I of 1899), sections 27 and uUe under —What amounts to—Onus of proof—-Persons 
fiable under. 
:oC5As the law stands two Courses are open, when a | document is sought to be registered on an 
deus. First of all, if the Registrar either from his own information or otherwise suspects 
tHat'the valuation given is an under-valuation with intent to cheat the Government of-the legitimate 
„duty, he can ask for particulars from the party and if satisfied with its under-valuation, can.refuse to 
"register the document:unless proper duty was paid. Secondly, in cases where the document gets 
registered and the information is subsequently received that the valuation shown is an under-valuation 
and that the legitimate stamp duty has been intentionally eyaded to defraud the State, it will be open 
to the Registrar to initiate: 2 prosecution under section 27 read with section 64. of the Indian Stamp 
Act; i 


“The burden of proof i is ; upon the prosecution to pe affirmatively and satisfactorily “that the 
terms of section 27 have not been complied with. Mere non-payment of a proper stamp duty does 
not make a person liable for prosecution under section, 64 of the Act unless it is proved that he had 
an intention of defrauding the Government of its stamp revenue. Section 64 (b) is not restricted 
to the scribe of the instrument but is wide enough to teach and punish the person who is in truth the 
author of the deed and is responsible for it though he writes the deed through the hand of another. 
Tt is not correct to say that a vendee of a sale deed will never be liable under section 64. (a) or (b) 
and that the executant of the document alone will be liable. i 


. Case-law discussed. : 


„Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High:Court will be pleased to revise the order of the Court of Sessions, 
"Coimbatore division, dattd 17th March, 1952, in C.A.' No. 1 of 1952, preferred 
against.the order of the Court of the Additional First Class a Kollegal, 
Hated 8th November, 1951, in C.C. No. 10 of 1951. C 


+ K.V. Ramaseshan for Petitioner. P 
"The Public Prosecutór (V.T. Rangaswami Abos for the Sis: pol 





TI ALR. 1938 All. 120 : 39 Cr.L.T. 360. 8. A.LR. 1932 All, 692: 34 oy 455 
2. ALR. 1939 Oudh 8r: 40 Or.L.J. 221. ' (1994) 66 M.L.J. 408. : 
.g.' A.L.R. 1940 Pat. 361. j . & ALR. 1938 Nag. 35. 
4. 1934 M.W.N. 616.7. -> 9. AIR. 1937 Pat. 603: 39 CrLJ., 2. 
5. ALR. 1932: ‘All. 227: “33 Cr. LJ. 887. . 
* Cr]: R.G. No. 614 of 1952. (ot January, 1953. 


e (Crl. R. P. Ng 510 of. 1952). 


M 
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: The Court made the following - ee ert S ege TAN 
Orver.—This criminal revision: case is preferred against the conviction and 
sentence in C.C. No. 10 of 1951 on the file of the Additional First Class Magistrate, 
Kollegal, from which C.A.No. 1 of 1952, was filed before the Sessions Judge, Coimba- 
tore, wherein the conviction was confirmed and the sentence was modified., 

The facts are : One Chinna Malappa executed a settlement deed Ex.’ P-10 
on 29th July, 1950. Itwas written by Venkataswami Aiya, karnam of Ikkadahalli 
village, Kollegal taluk. The document was registered as No. 1937 of 1950 of Book’ 
I of the Sub-Registrar of Kollegal.. The value of the property as set forth in the 
document is Rs. 2,000. The District Registrar initiated the prosecution of both 
these persons under section 27 read with section 64 of the Indian Stamp Act on the 
foot that the property had been grossly under-valued. The executant died on 
and August, 1950. The case against him abated. The enquiry proceeded against 
this scribe only. Both the Courts below found that this accused was guilty as 
charged and sentenced him to pay a fine. The Additional First Class Magistrate 
fined him Rs. 100 and the Séssions Judge reduced it to Rs. 50. 

This conviction is challenged in this criminal revision case on the following 
grounds, viz., (a) that there has been no valid sanction for the institution of the 
complaint, and (b) that the circumstances alleged against this scribe do not make out 
the offence contemplated by section 27 and section 64 of the Indian Stamp Act. 

Point (a) : There is no substance in this point because though it is quite true 
that originally under the Standing Orders 101 and 102, embodied in the Madras 
Stainp Manual containing the Indian Stamp Act and the Court-fees Act, with the 
Notifications issued thereunder and the Board's Standing Orders connected therewith 
(4th Edn. 1933) only Collectors and Revenue’ Divisional Officers are found to 
have been authorised under section 70 of the Indian Stamp Act to sanction pro- 


- secutions in respect of offences punishable under the Stamp Act. Subsequently 


the District Registrars have also been so authorised. Ex. P-r2 is the copy of the 
G.O; Ms. No. 3306, Revenue, dated 28th December, 1949, in which the Local 
Government accepted the recommendation of the Board of Revenue to authorise 
the District Magistrate under section 70 of the Indian Stamp Act to sanction prose- 
cution. Ex. P-r3 is copy of the proceedings of the Board of Revenue, Ref. No. 
3129-50, dated 17th May, 1950, empowering District Magistrate to sanction prose- 
cution. Therefore, there is no substance in the contention about tne want of proper 
sanction for the complaint being launched by the District Registrar. 


Point (b) : I shall now briefly consider the scope of sections 27 and 64 and 
Article 58 of the Indian Stamp Act to find out whether the facts of the instant case 
make out the'offence for which the revision petitioner has been convicted. ` 


Section 27 of the Indian Stamp Act requires that the consideration and other 
facts and circumstances which affect the stamp duty payable must be stated in 
the instrument. In the case of a settlement deed, the Article applicable is 58. 
The duty has to be paid on the amount or value of the property settled as set forth 
in such settlement. It is unnecessary to trace the chequered interpretations of this 
phrase “ as set forth in such settlement" because we have the authoritative Full 
Bench decision of this Court in Board of Revenue v. Venkatarama Aiyar!, wherein the 
previous decisions in Reference under Stamp Act, See. 46°, Reference under Stamp 
Act, Sec. 46% and Reference under Stamp Act, Sec. 464 of this High Court and the 
decisions of the other High Courts have been referred to. This Full Bench decision 
affirmed the view that stamp duty should be calculated on the value shown in 
the document itself. But at the same time it was held in that case that although 
the Registrar before whom.a document is presented for registration cannot embark 
on.the independent enquiry regarding the value of the property, yet he has power 
under section 35 of the Stamp Act, to refuse registration if the document is not duly 
stamped’; from which it would seem to follow that he can require the person 
seeking registration to furnish the particulars required for the calculation of the 

1.. (1950) 2 M.L.J. 219: LL.R. 1951 Mad. g3. (1885) LL.R..8 Mad. 453 (F.B.). 
119 (F.B.). dt ' ADT 4. (1896) LL.R. 20 Mad. 27. | ^ 
2. (1884) LL.R. 7 Mad. 350. e i 
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duty payable. For instance, he can refuse to accept the settlor’s evasive statement 
in the document, “ value for purposes of stamp and registration Rs. 3,000 ” when 
the true value of the property was rupees two lakhs. In this case it was also held 
that the word “ value” in.Article 58 means the market value of the property, at 
the time of the execution of the document and not its value to the executant when 
. he acquired it, that is, purchase or a nominal or fictitious value. It was also ' 
pointed out that if persons who conveyed property could value it as they pleased, 
the. Act would be purposeless, for little or no revenue.would be collected. Not- 
withstanding the above the stamp duty is only to be calculated on the value as 
set forth in the settlement. The principles.underlying the provisions of the Stamp 
Act with regard to valuation and estimation of the duty payable are that the Value 
of the property should be taken from the face of the document and that the revenue 
of the Government is protected by requiring the parties to make a true ang full 
disclosure of all facts and circumstances having any bearing on the duty payable 
failing which they must suffer the consequences of their false and defective statements. 
The learned Judges observed : 


* No machinery is set up in the Stamp Act for ascertaining tbe true value of the property or 
consideration, as the case may be, in every case that comes before the Registrar; and it would 
clearly be impracticable to cast the burden on the Registrar in each case to ascertain what the true 
market value is. If the stamp duty were payable only on a market value to be ascertained, then it 
would have to be definitely stated in the Act who was to ascertain the market value and what ‘rights, 
if any, an aggrieved party had by way of appeal, revision or the like.” ' 3 Aue 
^ "In other words, as the law stands two courses are open when a document is 
sought to be registered on an under-valuation. First of all if the Registrar either 
from his own information or otherwise suspects that the, valuation given is. an 
under-valuation with intent to cheat the Government of the legitimate duty, he can 
ask for -particulars from the party and if satisfied with, its under-valuation, can 
refuse to register. the document unless proper .duty was paid. Secondly in case , 
where the document gets registered and the information 1s subsequently received 
that the valuation shown is an under-valuation and that the legitimate -stamp 
duty has been intentionally.evaded to defraud the State, it will be open to the 
Registrar to initiate a prosecution under section 27.read, with section. 64. of the 
Indian Stamp Act. ' eur ts e Not e 
. . Inthe instant case what happened was this. P.W. 4 and D.Ws..1 and 2 are 
brothers, being the sons of the deceased. Chinna Mallappa. Chinna Mallappa 
executed Ex. P-ro, the document in question. P.W. 4, felt aggrieved,at the exe- < 
cution of Ex. P-ro because under that document his brothers D.Ws. 1, and 2 
got the properties mentioned therein. , Therefore, he preferred a, complaint.to the 
- Inspectar-General. of Registration stating that the properties in; Ex.;P-10 were 
deliberately under-valued ‘to avoid stamp duty. P.W. 2 the District Registrar 
at Erode investigated the complaint and sanctioned the prosecution of the executant 
Chinna Mallappa and the scribe, the petitionér before us, s FOE 
..' ‘But-whatever may be the-circumstances under which the prosecution is launched 
the burden of proof is upon, the prosecution to show affirmatively and satisfactorily 
that the terms of section 27. have not béen.complied with. In:.all, criminal cases: 
the onus of proving everything essential to establish the charge against the‘accused 
lies on the prosecution. The difficulty of proving a fact may affect the quantum of 
evidence demanded in the first instance but does not change the dominant pre- 
sumption of innocence. It is not necessary in all these cases for the accused to 
produce independent evidence... He is entitled to rely upon the evidence that has 
been produced on ‘behalf of the prosecution to. urge that such evidence. does not 
establish: the guilt: See Woolamington v. Director of Public Prosecutions}, (House of 
Lords) followed in Manchini v. Director of Public Prosecutions?, See also Mahadeo v. 
King’, ; fury , ie ; . 

Section 64 of the Stamp Act requires proof of-intention to defraud. Thus, 
a-person selling property ostensibly for Rs. 1,000 while the real consideration was 
DONNER IT a aE a a a Ag 

1. (1935) A.C. 462. .7 0: € | 9. 1936 M.W.N. Crl. 165 (P.C.). | 
2. 1942 M.W.N. Gyl. 140. ITI DEM 
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Rs. 1,000 in cash and Rs. 19,000 as deposit with the vendee to be drawn by the 
vendor, is guilty under section 64 (c) of the Stamp Act : Emperor v. Rameshar Das!. 
Mere non-payment of a proper stamp duty does not make a person liable for 
prosecution under section 64..of the Act unless it is proved that he had an intention 
of defrauding the Government of its stamp revenue: Brojendra Nath Bakshi v. 
Emperor®. In order to maintain a conviction under section 64, it is necessary to 
prove intention to defraud. This intent can only be inferred from the circumstances 
Ramchand v. Emperor®, Krishnaswami Iyer v. Emperor*, The ingredients of the offence 
under section ‘64 (a) of the Stamp Act are that the consideration quoted in the 
document is not the real consideration and the intention or effect was to defraud 
the Government of stamp revenue : Narasimha Iyer v. Tahsildar of Wallajah, North 
Arcort®. In fact the Board's Standing Order 103, runs as follows : 

“Jn dealing with cases care is necessary to discriminate between cases in which an intention 
to defraud is required to be shown and those in which it is not.” 
"Thus, in prosecution under section 64 or section 68 or for device to evade duty on 
receipt under section 65, the fraudulent intention must be established ; in other 
cases suck an intention is not a necessary element of the offence. 

Clause (b) of section 64 of the Stamp Act applies to a person who is employed 
or concerned in or about the preparation of a deed without complying with the 
requirements of section 27. The clause is not restricted to the scribe of the instru- 
ment but is wide enough to reach and punish the person who is in truth the author 
of the deed and is responsible for it, though he writes the deed through the hand 
of another person: Ghimandas v. Emperor’, A person who is the moving spirit in 
the matter of sale and who is the real purchaser though the deed is. nominally 
taken in the name of another and who engineers the whole thing and arranges for 
the wording of the sale deed, is a person concerned in or about the preparation of 
the instrument: In re Sengoda Goundan?, and In re Tribak Madho Kshirasagar?. 
It is not correct to say that a vendee of a sale deed will never be liable under section 
64 (a) or 64 (b) and that the executant of the document alone would be liable. 
If the vendee was concerned with the preparation of the conveyance and if the 
consideration was stated therein to be Rs. 300 instead of Rs. 2,000, which was the 
real value of the properties, and if there was no good faith, the vendee also will be 
liable under section 64 (6). Hence the scribe who scribes the deed without any 
knowledge of the fraud, does not commit an offence under this clause : Panchanan 
Roy v. Émferor?. The prosecution must therefore affirmatively and adequately 
establish that the scribe scribed the deed with intent to defraud oz with knowledge 
of the fraud. 

There has always been a general reluctance amongst lawyers to attempt to 
define fraud, and this is not unnatural when we consider the number of different 
kinds of conduct to which the word is applied in connection with different branches 
of law, and especially in connection with the equitable branch of it. “I shall not 
attempt," said the late Sir J.F. Stephen, * to construct a definition which will meet 
every case which might be suggested, but there is little danger in saying that whenever 
the words “ fraud,” or “intent to defraud,’ or “ fraudulently” occur in the 
definition of a crime two elements at least are essential ta the commission of the 
crime, namely, first, deceit, or an intention to deceive or in some cases mere secrecy ; 
and secondly, either actual injury or possible injury or an intent to expose some 
person either to actual injury or to a risk of possible injury by means of that deceit 
or secrecy.” This intent is very seldom the only or the principal intention enter- 
tained by the fraudulent person, whose principal object in nearly every case is his 
own advantage. The injurious deception is usually intended only as a means to 
an end, though it does not prevent it from being intentional. Therefore, it is only 
when there is an intention to deceive and by means of deceit to obtain an advantage, 
there is fraud. l ; 
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In the instant case the element of intent to defraud hás'not been satisfactorily 
proved. First of all, it has. not been shown what is the real market value of the 
land as contra-distinguished from the under-valuation charged. .This must be 
affirmatively and satisfactorily proved by the prosecution.. On the other. hand, 
the burden of it has been thrown.upon the scribe, the petitioner before us. The 
trial Court has stated : ' : i 


“It is in evidence that the accused who is the karnam of the village knows the value of the land 
in question. Exs. P-24 and 25 are useful in this respect. (How, no information is vouchsafed). . Phe 
accused cannot be, heard to say that the karnam he is, is ignorant of the value of lands in the village 
and hence that his intention was not to defraud the Government when he wrote the document in 
question." i ME "E 


i ' ' ET ; A e, - 
This is merely begging the question. Secondly, the accused:as a matter of fact 
„has taken upon himself the burden of showing that there was no under-valuation 
and examined D.W. 8, a village official and who is his own brother. "Thé trial 
Court dismissed his evidence in the following unsatisfactory manner : 

“For example D.W. 8 Balachandra Iyer is the. brother of the accused who also is. a village 
official. His evidence is interested. His records also are not clear.” : MEE ME 
On the other hand, there is a volume of respectable evidence on the side of the 
karnam that there was no such gross under-valuation as would by itself be proof 
of intent to defraud. Thirdly, it has not been shown that the karnam derived 
any advantage from this under-valuation, even assuming that there was an under- 
valuation which has not been affirmatively proved. It is quite true that the deriving 
of this advantage cannot be proved by direct evidence. But sufficient circumstances 
should be established to enable us to draw that only inference. : Threre-is no such 
evidence here. Qn d "n 


In these circumstances, the prosecution not having affirmatively and satis- 
factorily established that the scribe scribed the deed with intent to defaud or with . 
knowledge of the fraud, the conviction and sentence are set aside and the accused 
is acquitted. The fine amount, if collected, will be refunded. ; 


R.M. ; — bes Conviction set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice Sussa Rao. 


Chandrabhogi: and another ^ .. ‘Petitioners* 
v. : ' ' 
Gudappa Bhandary , o «+ Respondent. 


Court-Fees Act (VIL of 1870), Article 17-B and section 7 (iv) (f) —Scope of—Suit Jor partition and-accounts 
—Valuation—How made, _ l D , ` "LN 

.. It is settled Jaw that a relief for partition is not capable of valuation and therefore Article 17-B 
of Schedule II of the Court-Fees Act will apply. It is equally well established that a relief for account. 
ing is governed by section 7 (iv) (f). It has also been held that in a suit for rendition of accounts, 
where the amount is ascertained and a decree granted for a specific amount, the defendant should 
pay ad. valorem court-fee in an appeal against that decree. If a relief for partition and a relief for 
accounting are two distinct subject-matters they should be separately valued even though the reliefs 
are clubbed together in the same suit. But if the relief for accounting is implied in the relief for 
partition, it cannot be said that the former relief is in respect of a different subject-matter. In that 
-case, though it is framed as a separate relief, in effect and substance it will be part óf the same relief. 


. Parameshwar Dube v. Gobind Dube, (1915) I.L.R. 43 Cal. 459, followed. ` . 
, Ramaswami v. Rangachariar, (1940) 1 M.L.J. 32: LL.R. (1940) Mad. 259 (F.B.), relied on. 


. Kadiyala Peravadhannulu v. Peravadhannulu, (1949) 2 M.L.J. 402; Danukodi Nayakar, Yn re, (1938) 
1,M.L.]. 628, explained. |. i : E : 


Veluchami Pillai v..Sankaralingam Pillai, (1949) 2 M.L.J. 782 and Kamalam v. Saradambal, (1952) 2 
M.L.J. 47 (N.R.C.) referred. i E : 


Appeals sought to be preferred to the High Court agaisnt the decision of 
the Court of the Subordinate Judge of South Kanara in O.S. No: 201 of 1949 - 


* Stamp Register Nos. 1257 and 3174 of 1953. | 24th February, 1953. 
e ; 
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T. Krishna Rao, G. Kamath and A.V. Narayana Pai for Petitioners. euim 


The Court made the following Tr e 

Orver.—These are References under section 5 of the Court-Fees Act. O.S. 
No. 201 of 1949 was filed on the file of the Court of the Subordinate Judge of South. 
Kanara for division of the plaint B. Schedule immovable properties and C. Schedule 
mgvables into 16536 shares and for allotment to the plaintiff of 851 shares there- 
from and to direct the first defendant to account for the income cf the family pro- 
perties realised by him and sale-proceeds of the'clay sold by him from items 13. 
and J4 of the B. Schedule to defendants 99 to 102, and other incidental reliefs. 
The suit was valued in respect of the relief of partition at a sum of Rs. 100. On 
goth July, 1952, the learned Subordinate Judge passed a supplementary preliminary 
decisibn whereunder defendants 1, 4 and 8 were directed to render accounts to 
the family for the sale-proceeds of clay realised by them and they were also made. 
liable to pay the other members of the family their shares of Rs. 21,600 after- 
deducting their own share. Defendants 1, 4 and 8 preferred: separate appeals 
to the High Court. The appeal preferred by the first defendant is S.A. No. 3174 
of 1953 and that by defendants 4 and 8 is S.R. No. 1257. of 1953. Both the 
Memoranda of appeals were stamped on a fixed fee of, Rs. 100 under. Article 17-B. 
of the II Schedule to the Court-Fees Act. The' office took the view that as the- 
appeals were directed against the decree for specific amounts, ad valorem court-fee 
should be paid. 


The relevant provisions of the Court-Fees Act read as follows :— 
Article 17-B, Schedule. 11.— 


Plaint or memorandum of appeal in 
every suit where it is notpossible to 
estimate at a money value the subject- 
matter in dispute and which is not 
otherwise provided for by this Act, 


Section 7 (iv) (f) for accounts, 


Article 1, Schedule I.— 


Piaint or written statement, pleading, 
a set off or counter-claim or memoran- 
dum of appeal (not otherwise provided 
for in this Act) presented to any Civil 
or Revenue Court except those men- 
tioned in S. 3. 


When the plaint is presented. 
to or the the memorandum of 
appeal is against the decree of— 

A Revenue Court ss 

A District Munsiff's Court or 
the City Civil Court. ' . 

A District Court or Sub-Court. 


According to the amount at 
which the relief sought for is 
valued in the plaint or memo- 
randum of appeal, 


When such amount or: value 
exceeds one thousand rupees for 
every one hundred rupees or part 
thereof, in excess of one thousand 
rupees up to five thousand rupees. 

When such amount or value 
exceeds five thousand rupees, for 
every two hundred and fifty 
rupees or part thereof, in excess 
of five thousand rupees, up to ten: 


“thousand rupees. 


Ten Rupees. 
Fifteen Rupees. 


One hundred rupees ' 


Seven rupees, eight 
annas. 


Fifteen rupees. 


fuk 
n 


It is settled law that a relief for partition is not capable of valuation and therefore- 
Article 17-B of Schedule II will apply. It is equally well-established that a relief 
for accounting is governed by section 7 (iv) (f). It has also been held that in a 
suit for rendition of accounts, when the ‘amount is ascertained and a decree granted 
for a specific amount the defendant should pay ad'valorem. court-fee in an appeal 
against that decree. If a relief for partition and a relief'for accounting are two 
distinct subject-matters they should be separately valued, even though the two 
reliefs are clubbed together in the same suit, But if.the relief for accounting is 
implied in the relief of partition, it cannot be said that the former relief is in respect 
of a different subject-matter. . In that case, though it is.framed as z.separate.relief, ` 
in effect and in substance it will be part of the same relief. It is therefore necessary 
to ascertain the'scope of a relief for accounting in a suit for partition. Im 
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Parameshwar.Dube v. Gobind:Dube!, Fletcher, J., after considering the case-law on 
the subject summarised his view as follows at page 465 : : 

“The result of these authorities I think is that in an ordinary'suit for partition in the absence of 
fraud, or other improper conduct, the only account the karia is liable for is as to the existing state of the 
the property divisible. The parties have no right to look back and claim relief against past inequality 
of enjoyment of the members or other matters." Í . 

Jwala Prasad, J; in Jyotibati Choudhurain v. Lakshmeshwar Prasad Ghaudhuri?, 
stated the law thus: ' i . 


* Now such a karta is not responsible to the other members of the family for the management of 
the joint family property in respect of the income derived therefrom and the expenditure incurred 
by him. He is the sole master of the situation and is not in any way controlled by the junior mqnbers 
of the family. He has to use. his own discretion unfettered in any way, and controlled only -by his 
own sense of right or wrong. He is neither a trustee nor an agent and is not accountable to the 
members of the family. If any member happens to be dissatisfied with him, his remedy is to separate 
from the family and to ask for a partition." He is entitléd to his share jn the family properties, mov- 
able and immovable, including cash, that may be in existence at the time of partition. He cannot 
ask for an account of a preceding period, except for the purpose of determining the properties including 
cash in the hands of the karta sq as to be available for partition.” 


. "Later on the learned Judge proceeded to. state : 


“ He can be asked not to render an account as an agent on be half of the ‘other members, but only | 
to disclose the properties including cash in his hands and that might necessitate looking into tbe 
accounts. A disclosure of property is not rendition of account, the word “ account” in a suit for 
partition and-accounts against a, karta being used for convenience sake, and not in the legal sense to 
bring it within the expression used in section 7 (iv) (f) of the Court-Fees Act. Section 7 (iv) (f). applies 
to a suit for account. The test is: ‘Can a junior member, without claiming partition, bring a 
suit for accounts against a Karka?’ If he eannot, then the relief” as to accounts becomes subsi- 


diary to the principal relief of partition” 
I accept the aforesaid observations as a full statement of the law: on. thé subject. 
It will be seen from the said two judgments that in a partition suit a relief for accounts 
may be asked for under two circumstances : - Ni ' 
(1). for the'purposè of ascertaining the partible assets of the family and 
_ (2) for directing the manager to render accounts on the ground of fraud 
' er. improper conduct, ot we fu x 
‘Fhough the terminology used is similar in both the.cases, in substance the reliefs 
are essentially. different in content. In thé former, the relief of accounting is 
incidental and subsidiary to the relief of partition as the accounting is only for the ` 
purpose of ascertaining the assets, in the latter case, the relief for the rendition of 
accounts is a distinct. and separate matter and it is an accident that it is clubbed 
along-with the relief for partition in the same suit. ^: ' i 
. "Bearing the aforesaid principles in mind, I shall now proceed to consider the 
‘cases cited. In Ramaswami v. Rangachariar?, a Full Bench of this Court laid down 
the mode of valuation of tlie reliefs in'a suit for partition. "Theré a Hindu minor 
sued through his mother as next friend for partition of the properties of the joint 
family consisting of himself, his father and his three brothers and for possession 
of his one-fifth share therein. He also joined as defendants several other persons 
(strangers to the famil) either as'alienees of family properties or as creditors of 
the family. " l DN 
"1 His prayer&werefor: «° ° | ; 
` ‘ ND tay Fat ble Sey case . o d . * P Ss 
o0) an account of the movable and immovable joint family properties, 
_ (ii) the partition by,.metes and bounds of his one-fifth share, ' f . 
x .« (iii) the appointment ‘of a receiver to manage the properties. and collect 
rents and income till the disposal ofthe suit, ^ ^. i 
(iv) the costs of thesuit, and ^ > >s ; | ; 
.... (v) such, further and necessary ieliéfs'as in the circumstances might be 
. corisidered necessary and proper. TUN. Poo WES dg. fe eg E 


Hu 


"rl (1ors) LL.R. 43 Cal. 459. * "8. (1940) E M.L.J. 32 : LL,R. 1940 Mad. 259 
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“The learned Judge held that the relief for partition should be valued under 
Article 17-B, Schedule II of the Act. In respect of tlie alienations sought to be set 
aside and for possession of the properties alienated they directed that those reliefs 

“should be valued under section 7 (v) of the Act. In respect of the setting aside 
of decrees passed against the plaintiff in suits in which he had been eo nomine 
impleaded as a party, section 7 (iv-A) of the Act was held to -be appli- 
cable. In regard to the other transactions of his father impugned by the 
pldintiff it was held that no court-fee was necessary. The reason given was that a 
relief for declaration or cancellation of those transactions was incidental to the 
relief of partition. The aforesaid judgment therefore is an authority for the position 
that ih a suit for partition, if a relief relates to a distinct subject-matter it should be 
separately valued, and in a case where a relief is only incidental to the relief of 
partition, no separate court-fee need be paid. Mack, J., in Pervadhannulu v. Parvadan- 
nulul, appears to lay down a different principle. There a grandson filed a suit 
against the grand-father for a partition of the joint family property and for rendition’ 
of the accounts. The Court directed the defendant to pay asum of Rs. 20,000 on 
an account being taken of the outstandings due. In an appeal to the District Court 
he sought to value it under Article 17-B of the II Schedule of the Court-Fees Act. 
The learned Judge held, following the Full Bench decision in Denukodi Nayakar 
In re :? that the defendant should pay ad valorem court-fee on the subject-matter of 
the appeal. The learned Judge said : 


“ I am unable to see how for fiscal purposes the liability of a manager of a Hindu joint family 
business to account to other members of the joint family can be differentiated from an ordinary suit 
for account as between partners. The simple principle of valuation is contained in Article I, Schedule I 
of the Court-fees Act. In a plaint or memorandum of appeal court-fee is payable on the amount 
or value of the subject-matter in dispute.” i 


The facts are not clear. Itis not known on what basis the rendition of accounts 
was asked for in that suit. Ifit was a distinct relief on the ground of fraud or im- 
proper conduct of the grand-father I respectfully agree with the conclusion arrived 
at by the learned Judge ; but if the relief claimed was only incidental to the relief 
of partition, for the purpose of ascertaining the assets of the family, I regret my 
inability to accept the correctness of the decision. But Krishnaswami Nayudu, J., 
in Veluchami Pillai v. Sankaralingam Pillai®, srtikes a different note. In that case the 
plaintiff, a member of the joint Hindu family, instituted the suit for partition claim- 
ing a one-fourth share in the properties and paid a court-fee o? Rs. 100 under 
Article 17-B of Schedule II of the Court-Fees Act. The final decree provided that 
the plaintiff should receive a certain amount from the other parties to equalise the 
shares and he was also granted a decree for a specific amount in respect of his share 
of the profits. The plaintiff preferred an appeal and paid a court-fee of Rs. 100 
provided under Article 17-B of Schedule II. The learned Judge held that 
the decree for owelty and a share of tbe profits are incidents in a suit for partition 
and therefore the court-fee paid on the relief for partition was sufficient. To the 
same effect is the judgment of Chandra Reddi, J., in Kamalam v. Saradambal*. There 
the plaintiff brought an administration suit against her mother and her three 
sisters for partition of the plaint schedule property into four shares for delivery of 
separate possession of her share and for rendition of accounts of other assets and 
income from the family property. A court-fee of Rs. 10 was paid under Article 17-B 
of the Schedule II of the Court-Fees Act. A preliminary decree was made. The 
Commissioner appointed after looking into the accounts found that the second 
defendant who was virtually in management of the estate was liable to pay the plain- 
tiff Rs. 3,152-8-9. The second defendant filed an appeal against that judgment. 
The question was whether ad valorém court-fee should be paid on that amount ór 
whether the court-fee of Rs. 100 under Article 17-B of the Schedule II of the Court- 
Fees Act would be the correct court-fee. The learned Judge held that only the fixed 


1. (1949) 2 M.L.J. 402. 3. (1949) 2.M.L.J. 782. ^ > 
) x M.L.J. 628 : I.L.R. (1938) Mad. 4. (1952) 2 M.L;J. 47 (N.R.C). - -- 
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fee of Rs. 100 was payable... The learned Judge also accepted the principle that 
the accounting was only incidental to he relief of partition. * 


: I shall now Per to consider the cases ‘of the other High Cours. ‘in Zoll 
Prasad Singha Deo v. Jogendra Ram Rayt, Miller; J., held that in an appeal against a, 
final decree awarding .costs, only a fixed fee is payable under Article 17-B. .of 
Schedule II of the Court-Fees Act. To nipper his conclusion the learned Juss put 
the following illustration at page 191 : 


“ Suppose in a partitión suit a sum of money has been’ awarded to one of the parties as owelty 
money and the party’ against whom the payment of the owelty money has been directed is aggrieved 
by such a decree, then he is entitled to.prefer an appeal to this Court; and: it can hardly Be said 
in such a case although the matter arises in a partition suit,the Court-fees leviable would be the-amount 
of the owelty money which forms the subject-matter of the complaint i in the appeal.” 3 


: This decision. ‘also is in accordance with the. view expressed ` by the Jem 
Guage of this Court. Where the object of the appeal is to attack various-items 
allowed or.disallowed in the final decree, Broadway and: Martineau, JJ., held in 
Majidullah Khan v. Hamidullah Khan? that ad. valorem court-fee should be paid on the 
amounts entered in the various grounds of.appéal. ‘In Sukha Nand-v. Shiv Devi? 
the same High Court held that ad valorem court-fee should be paid on the sum claimed 
in appeal. In Ram Prasad v. Krishnanand Singh* it was held that where the appellants. 
sought to lessen the amount of charge on the properties which they claimed on 
partition they had to pay ad valorem court-fees on the amount for which they sought 
to secure liability. “The aforesaid three judgments certainly support the contrary 
' view. | But with great respect to the learned Judge I cannot accept that view as they 
did not consider the question whether the relief for the recovery of amounts was 
incidental to the general relief of partition. From the aforesaid discussion of the 

case-law the following principles emerge ; 


) 


(1) The court-fee payable for a relief of partition in a suit as well as in the 
appeal is only the fixed contre payable under Article M Schedule: TI of i 
‘Gourt-Fees Act. “|... 


‘(2) If the ‘relief of accounting or any other velit is an inherent sane of the 
main relief of partition and implied therein, it is not necessary to value that relief 
separately. The Court-fee paid on the relief for partition would cover the other 
relief also. In such a case, if the relief claimed in appeal is only that implied 
in the main relief for partition, the fixed court-fee under Article HP of Schedule II 
will suffice. 


-.(3) But if the relief for rendition of accounts relates toa different er 
matter such as a relief for accounting against a manager of joint Hindu family on 
the ground of fraud .or-improper conduct, a separate court-fee had to be paid 
both in the suit as well as' in the appeal. In such cases.the principle of the 
Full Bench decision in Danukodi Nayakar, In re :5 will apply and ad valorem coürt- 
fee is payable in appeal on.the amount decreed. 


"In ihe instant case the appeals relate only to the sum of Rs. 21, 600 eren dus 
the share of the other members in the sale-proceeds of the clay realised. by the 
appellants. That amount, therefore, only represents the value of the respondent's 
share in one of the assets of the family. Looking into the accounts by the Commis- 
sioner or the Court for ascertaining the value of that asset is incidental to the relief ' 
of- partition and is implied therein. I therefore hold that the appellants have 
correctly valued their relief in the appeals by, paying the fixed fee of. Rs. roo under 
Article 17-B, Schedule IT-of the. Court-Fees Act.. 

RM., 7 Eod mU uns 
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IN "THE HIGH. COURT OF JUDICATURE T MADRAS. : 
| PRESENT :— MR. P. V. RAJAMANNAR, Chief Justice AND Mr: JUSTICE VENKATA- 
RAMA ÁYYAR.;' a . ; ; T aen fd 


m 


Rechuri Suryaprakasa Rao and others ae QUNM CM poe "Ajpellants* |, “4 
1 L 3 V. mr, e vd £s N nå ee TE . "E . 
‘Gottumukkala, Venkataraju.and others ra .. Respondents. 


"Transfer of Property Act (IV of 1882), section 58 (c), ;Proviso—Afplicability—Sale with an agreement 
4o reconvey—Agreement not embodied in the document of sale—Sale or mortgage by conditicnal sale— Construction. 
If a Court.comes to. the conclusion that an ostensible sale taken along with an agreement is not 
in reality a sale but only a mortgage then it follows that the mortgage is a mortgage by conditional 
sale. It could not be any otber kind of mortgage or even an anomalous mortgage. | 
Kasturi Venkatasubba Rao v. Bikkina Veeraswami, (1946) 1- M.L.J. 342, followed. 
Ram Narayan v. Ramratan, A.I.R. 1934 Nag. 18, dissented from. 
Kuppa Krishna Hedge v. Mhasti Goli Naik, A.I.R.' 1931 Bom. 371, considered. ] 
The word ‘ deemed’ in the proviso has evidently been used because ostensibly the transaction 
is only a sale. When the condition of reconveyance is embodied in the same document it is open to the 
Court to hold that what purports to be a sale'is really a mortgage. "Then it can be said'that the sale 
is ‘deemed’ to be a mortgage. What the proviso. says is that. when the condition isinot embodied 
in the same document in no case shall a sale be deemed to be a mortgage. 
Appeal against the decree of the Court of the Subordinate Judge of Narasapur 
in O.S. No. 47 of 1947. e | : 
'P. M. Srinivasa Aiyangar for Appellants: — .. AN": 2 f 
Kasturi-Seshagiri Rao and Kasturi Sivaprasada Rao for Respondents. © ` >: 
The Judgment of the Court was delivered by . ; bus 
Rajamannar, C.7.—The plaintiffs in O.S. No. 47 of 1947 on the file of the Court . 
of the Subordinate Judge of Narasapur appeal against the:dismissal ‘of their suit 
for redemption of properties which they along with the fourth defendant conveyed 
to one Venkataramaraju under a deed of sale dated 20th January, 1932. On 
the same day as the sale deed there was an agreement to reconvey executed by the 
vendee under the sale deed. The contention on behalf of the appellants was that 
both these documents embody a single transaction which was either a mortgage by 
conditional sale or an anomalous mortgage. In'this view they claimed redemption 
of the same. There were also other allegations challenging the validity of the 
transaction; but the learned Subordinate Judge found against them and we arë not 


t 


_ concerned with them`in this appeal. ', -~ 


"The defence to the claim for redemption was twofold. The contesting res- 
pondent; namely, first respondent, who is the son of Venkataramaraju, pleaded 
that it was not open, in view of the Proviso to section 58 (c). of the Transfer of Pro- 
perty Act to contend that the transaction should be held to be a mortgage as the 
agreement to reconvey was not embodied in the document of sale. ,He also pleaded 
that even assuming that it was permissible to hold so, it was not the ‘intention of the 
parties that the transaction should be considered to. be a mortgage. The lcarned 
Subordinate Judge held in favour of.the, first respondent on both the points. 


In the appeal learned counsel'for the appellants tried to get over the. hurdle 

in the way of his success, namely; the Proviso to section 58 (c) in two ways. He . 

first contended that as the Proviso was only a Proviso to clause (c) of section 58, . 
it will be open to him to plead that the. transaction is another kind of mortgage, 
that is, a mortgage other than a mortgage by conditional sale. ` This point is covered 
by.a direct decision of.a Bench of this court in Kasturi Venkatasubba Rao v. Bikkina 
Veeraswami!. The learned Judge there repelled an exactly similar argument thus: 
“< This argument cannot be accepted. The construction suggested would inyolye reading into 
the proviso words.which are not there, and -it would-moreover stultify-the.new enactment as it would 
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leave the previous state of the law practically unchanged. For it would: not make much difference 
in the legal effect of a sale accompanied by a separate agreement for repurchase to provide that it 
shall not be deemed to be a mortgage by conditional salé but may be regarded as an anomalous mort- 
gage. We do not think that the proviso was intended to have that effect. Its object evidently was 
to shut out an enquiry whether a sale with a stipulation for re-transfer is a mortgage where the stipu- 
lation is not embodied in the same document.” ; deu : - . 


The learned Judges followed the ruling of the Rangoon' High Court in Ma 
Sein Nyo v. Maung Sant. With great respect to the learned Judges we entirely 
agree with this decision. No authority has been cited to us which takes a different 
view on this point. The argument of the learned counsel to the contrary proceeded 
on a misapprehension of the effect of holding a transaction which consisted of an 
ostensible sale and an agreement to reconvey to be a mortgage. It was evidently 
an implication underlying his argument that such a transaction could be held:to be 
any of the known kinds of mortgages. In this he erred because if a court came to 
the conclusion that an ostensible sale taken along with an agreement was not in 
reality a sale but only a mortgage then it followed that the mortgage was a mortgage 
by conditional sale. It could not be any other kind of mortgage. This is'evidently 
why, the Proviso was inserted as a Proviso to clause (c). ‘The Proviso does not say 
that such a transaction shall not be deemed to be a mortgage because if it can be 
deemed: to be a mortgage it could be only a mortgage by conditional sale. 


The next way in which counsel for the appellants sought to get over the proviso 
was to contend that “ shall be deemed to be" is an expression which does not 
necessarily prohibit a court from coming to the conclusion that even if the trans- 
action is contained in more than one document it nevertheless is a mortgage. - The 
argument was that if the condition to reconvey was not embodied in the document 
of sale the court will not presume that it was a mortgage, but in a proper case nothing 
prevented the Court from coming to that conclusion and giving effect to it. In 
- support of this contention he relied not upon any decided cases, but on observations 
in cases decided by other High Courts. Hefirst relied upon a passage in Kuppa 
Krishna Hedge v. Mhasti Goli Naik? where Patkar, J., made the following observations: 


* In case a mortgagor passes in favour of a mortgagee an.ostensible sale-deed and the intention 
of the p arties is to be arrived at by the construction of the document, the proviso says that the right 
of repurchase must be embodied in the same document, and that if it is embodied in more than one 
document the inference of a mortgage would not necessarily arise, and that no transaction should be 
deemed to be a mortgage by conditional sale unless the condition is embodied in the document of the 
ostensible sale." ; A , 
These observatións were not necessary to dispose of the case before the learned 
Judges which arose out of a document executed long before the Proviso was inserted. 
in the Act. Indeed there was only one document of sale in which the condition 
to reconvey was embodied. We do not think that the learned Judges were cons- 
truing seriously the effect of the Proviso. But we must say that so far as it goes we 
are'unable to. accept this construction as sound. Reliance was placed on these 
observations in Jaggarnath v. B. K. Ray?. But the learned Judges with respect, 
dissented from them (see page 669). In that decision the learned Judges held that 
the Proviso shows clearly that if the condition is not embodied in the document. 
which purports to effect the:sale, then it is not open to the court to treat the trans- 
action as a mortgage. ‘They also followed the ruling in Ma Sein Nyo v. Maung San, 
which was followed by the Bench of this Court in Kasturi Venkatasubba Rao v. Bikkina 
Veeraswami*. : 


. ` Learned counsel for the appellants then relied upon certain observations in 
Ram Narayan v. Ramratan?. Niyogi, A.J.C., said in that case : 


“That proviso cannot be interpreted as laying down any rigid rule that if the agreement to sell 
and the covenant of re-purchase aré embodied in more than one document the inference of a mortgage 
: would not necessarily arise, or that when the condition of repurchase is embodied in the document 
of sale the transaction should necessarily be regarded as one of mortgage." 
mc ee EE 

I. AIR. 1935 Rang. 212. 4. (1046) 1 M.L.J. 342. 
2. A.LR. 1931 Bom. 371 (372). 5. ALR. 1934 Nag. 18 at p. 19. 
3. (1946) LL.R. 25 Pat. 666. n "i 
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So far as the latter portion of the sentence is concerned we need not say any 
thing because in this case the conditions of repurchase is embodied in a separate 
document. But we must respectfully dissent from the learned Jucge’s observation 
contained in the first part of the sentence which implies that in spite of the proviso 
even if the agreement to sell and the covenant to repurchase cre embodied in 
more than one document, a Court could hold that the transaction amounted to a 
mortgage. 

* In a later decision of the Nagpur High Court reported in Samshar Khan v- 
Vithaldas1, these very observations of Niyogi, A.J.C., were not approved. The 
learned Judges said : | 

fn Ram Narayan v. Ramratan?, which was one of these cases, Nigyogi, J., suggested that the proviso 
to section 58 (c) could not be interpreted as laying down any rigid rule that if the agreement to sell. 
and the covenant of repurchase were emobided in more than one document the inference ofa mort- 
gage wbuld not necesarily arise. That point was not one that arose for consideration in that case 
and with the greatest respect we think that the only meaning that can be puz upon the proviso is. 
that where the condition for retransfer is not embodied in the document that effects or purports to 
effect a sale, the transaction shall not be treated as a mortgage.” 

It was held in that the rule laid down in the proviso is rigid and where the 
condition for retransfer was not embodied in the document of sale the. transaction. 
shall not be treated as a mortgage. . 

The decision of a single Judge in Saheba Deochand Kunbi v. Jagannath Gundharilal 
Kalar? was also cited to us and a passage in the judgment dealing with the proviso 
was relied upon. But it has no bearing whatever on the question which falls for 
decision in this case as the learned Judge was dealing with a case in which the: 
agreement to reconvey was embodied in the same document. | 


Learned counsel for the appellants relied upon the meaning of the word 
* deemed ” as given in law lexicons. “ Deemed” is a word with which we are 
sufficiently familiar. It has been evidently used because ostensibly the transaction 
is only a sale. When the condition of reconveyance is embodied in the same docu- 
ment it is open to the Court to hold that what purports to be a salz is really a mort- 
gage. Then it can be said that the sale is “ deemed " to be a mor-gage. What the- 
proviso says is that when the condition is not embodied in the same document in no: 
case shall a sale be deemed to be a mortgage. We see no substance in any of the: 
contentions raised on behalf of the appellants. 


We may mention that even on the merits the learned Subordinate Judge has. 
held that the transaction was not a mortgage. The appeal fails and is dismissed with 
costs of the first respondent. As the apppeal was filed in forma pauperis the appellants. 
shall pay to the Government the court-fee payable on the memorandum of appeal. 


R.M. ————— Appeal dismissed... 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR, Justice Sussa Rao. 


Lakshmi Ammal and others .. <Appellants* 
v. . 
Thangavel Asari .. Respondent. 


Hindu Widows’ Re-marriage Act (XV of 1856), sections 2 and 5—Hindu widow—Re-marriage—Forfeiture- 
of husband's property—Scope of. . 

A combined reading of sections 2 and 5 of the Hindu Widows’ Re-marriage Act indicates that. 
the forfeiture of the property by a widow on re-marriage is only confined to the category of cases. 
detailed in section 2. Under section 2 she forfeits her rights only in her husband's property which 
she is entitled to by way of maintenance or by inheritance or by virtue of any will. The interest: 
contemplated by the section is confined or limited to her lifetime. The section will not apply to the- 
absolute interest legally acquired by the widow. 


Bangaru Reddi v. Mangammal, (1946) 2 M.L.J. 377, relied on. 





1. LL.R. 1946 Nag. 278. 3. ALR. 1940 Nag. 84. 
2. A.I.R. 1934. Nag. 18. ; 
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. ‘Appeal against the decree of the Court ofthe Subordinate Judge of Tirunelveli 
in. Appeal Suit No. 81 of 1948 (A.S. No. 82 of 1948, District Court, Tirunelveli) 
"preferred against the decree of the Court of the District Munsif of Ambasamudram. 
in Original Suit No:-323 of 1946. (c : E 4 . 

'K. S. Sankara Aiyar and V. Sundaresan for ‘Appellants. 
R. Ramamurthi Aiyar for Respondent. BAN u 
The Court delivered the following ; #718 oe 


"* Jupcment.—The Second Appeal raises a question of the interpretation of section 
‘2 of the Hindu Widows’ Re-marriage Act (XV of 1856), hereafter called the Act,. 
‘and ‘its application. to the facts of the case. The facts are simple and are not in 
‘dispute. They may be briefly stated. One Mookan Asari, the elder brother of 
the plaintiff and the first husband of the defendant died. After his death, the 
"plaintiff instituted O.S. No. 239 of 1944 on the file of the Court of the District Munsif 
“of Ambasamudram claiming that the properties were joint family properties and 
that he was entitled to the same by survivorship. The defendant contended that 
. the properties were the separate properties of Mookan Asari and that she succeeded 
‘to the same as his'widow. ^ The suit was ultimately compromised and Exhibit A-6, 
' .dated 11th June, 1945, was the compromise decree made therein. Under the com- 
"promise decree, the properties described in the first schedule annexed to-that decree 
“were given absolutely to the plaintiff and the properties.particularised in the second 
schedule annexed thereto wére given absolutely to the defendant. The plaintiff 
.and the defendant were put in. possession of the properties allotted to their shares. 
-After Mookan Asari's death on 28th October, ‘1943, the defendant married -one 
‘Somasundaram Asari on 24th September, 1946. The plaintiff filed O,S. No. 323 
-of 1946 on the file of the District Munsif, Ambasamudram, for recovery of possession 
-of the items of property given to the defendant under the compromise decree on 
the ground that she forfeited all her rights in the said propertiés under the Act by 
reason of hı r second marriage. The learned District Munsif held that the defendant 
„did “not, forfeit her rights to. the properties given to her under the compromise 
decree by reason of her second marriage, whereas on appeal the District Judge held 
contra.” The result was that the suit was decreed with costs throughout. The 
«defendant preferred the above appeal. ah ; SN 


. c, At the outset it may, be convenient to consider what would have been the legal 
position apart from the Act if the widow had died and the succession opened. "The 
"plaintiff having been a party to the compromise decree and taken a benefit there- 
under would have been estopped from questioning the binding nature of the decree. 
-As the terms of the decree were clear and unambiguous and the parties thereto 
‘got absolute interest in the properties allotted to their respective shares, the plaintiff 
‘could not,haye questioned the defendant's absolute interest in the plaint, schedule . 
"properties. The plaintiff and defendant would have been bound by the terms of the 
decree. It is not necessary to speculate what Would have been the position ifa 
"person other than the plaintiff was the next reversioner. sul d 


Would the provisions of the Act make any difference? The governing provi- 
‘sions aressections 2 and 5 which read : jt : 


Section-2 : AlLrights and interests which any widow, may have in her deceased husband's property 
‘by way of maintenance, or by inheritance to her husband or to his lineal successors, or by virtue of 
-any will or testamentary disposition conferring upon her, without express permission to re-marry, 
‘only a limited interést in such property, with no power of alienating the same, shall upon' her re- 
marriage cease and determine as if she had then died ;" and the next heirs of her deceased husband 
or?other pergóris entitled to the property on her death, shall thereupon succeed to the same. | 4 
^ Section 5: Except as in the'three preceding, sections, is provided, a widow shall not, by reason 
-of her remarriage forfeit any property or any right to which she would otherwise be entitled 3 and 
“every widow who has re-married shall have the same rights of inheritance as she would have, had, 
shad such marriage been her first marriage” 5. 000 Go al oy ver kee a 
Learned counsel for the respondent relying upon the provisions of the aforesaid 
‘sections contended that the defendant forfeited rights in the properties. given to her 
iby. rgason. of her-re-marriage. His argument involved four steps *. V ,-, ~ 
e à 
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(1); Under the compromise decree the properties allotted to the defencant 

were in virtue of her pre-existing’ title. — ' : ES 
(2) She therefore came into possession of her husband's property by inheri- 

tance. i : | . ` 


o 


quantum of interest she possessed. therein is immaterial for the application of the 
‘provisions of section 2 of the Act. : 


' (4) Even if she had got an absolute interest under the compromise decree, 
the compromise in so far it gave her an interest beyond her lifetime would not kind 
the plaintiff and the property as there could not be an estoppel against the statuts. ` 


It may be useful at this stage to construe the relevant provisions of the Act 
unhampered by the facts of the case. A combined reading of sections 2 and 5 


(3) If she secured the properties by inheritance from her husband, ‘the , 


indicates that the forfeiture of the property by a widow on re-marriage is only confined , 


to the category of cases detailed in section 2. Under section 2 she forfeits her rights 
only in her husband's property which she is entitled to by way af maintenance or 
iby inheritance or by virtue of any will. In thé case of a will she does not forfeit 
.if under the will she is authorised to re-marry or an absolute interest is conferred 
on her. The words f 

*' shal] upon her re-marriage cease and determine as if she had then died; and the next heirs 


-of her deceased husband or other persons entitled to the property on her death, shall thereupon 
succeed to the same," E : 


afford the clue to the scope of the section. They indicate that the- interest. 
contemplated by the section is confined or limited to her lifetime. The section will 
not apply to an absolute interest legally acquired by the widow. This interpre- 
tation was accepted by Rajamannar, J., as he then was in Bangaru Reddi v. Mangam- 
mall. After reading the provisions of section 2 of the Act, the learned Judge said 
as follows :— P i 
“It is clear that this section has no effect on property belonging to the widow absolutely on the 
: date of the re-marriage. The rights'and interests which she may have in her decbased husband's 
property by way of mdintenance obviously refer to recurring rights as for example to payment of 
maintenance by the enforcement of a charge on her deceased husband's property. In the case of 


wills and other testamentary dispositions it is only the limited interest that ceases and determines. 


The words “ as if shé had then died " supply the criterion for adjudicating on the rights and disabilities 
of the widow on re-marriage. All the results which would follow the re-marriage are results which 
would ensue if she had died on the date of the re-marriage. In other words, if ske had only a limited 
and life interest then that would cease ; but if she had an absolute estate that would not cease.” 


T respectfully agree with the aforesaid observations. ^ 


But this would not conclude the point against the respondent, fo- his contentions, 
as stated above, namely, that under the compromise decree the defendant secu-ed 
her rights which she acquired by inheritance to her husband and that the decree in 
so far it gave her absolute interest would not bind him, require to be countered. 
In support of his contention that a title conferred-under a compromise decree is only 
an affirmation of a pre-existing title, the learned counsel appearing for the respon- 
dent cited before me a long catena of cases. I shall briefly deal with some of them. 
"Ihe leading case on the point is Rani Mewa Kuwar v. Ran; Hulás Kuwar?. The facts 
there were: Immoveable property partly situated in Rohilcund and partly in 
. 'Oudh belonged to the cómmon ancestor of the appellant and the respondent. By 
a deed of compromise they agreed to divide it In certain proportions, and the agree- 
ment was carried out in Rohilcund but.not in Oudh, where the respondent ‘was, 
and continued in possession. At the end of the nine years from the date of the deed 
of compromise, the appellant sued for possession of her share of the property in 
'Oudh. The Judicial Committee held that the claim rested on a title to the land 
acknowledged and defined by the contract and therefore the iuit for possession 
sis an time. The passage.reliedupon.is found on page 166 of.the repart, 
and it reads : ` ‘ 


4 


1. (m 2 MiLJ. 3775-5 7 =) 2. (1874) L.R. 1 LA. 157 (P.C.). 
s 4 ' " . à F 
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“The compfomise is based on the assumption that there was an antecedent title of some kind 
in the parties and the agreement acknowledges and defines what that title is.” k 
- I cannot understand the said statement as laying down a proposition of law that 
under all circumstances a title acknowledged under a compromise must necessarily e 
refer to the title asserted. There may be cases where the conflict of claims may be 
resolved by a compromise creating a new root of title. Indeed the decision of the 
Judicial Committee in Musammat Hiran Bibi v. Musammat Sohan Bibi! ; is an illus- 
tration of the other class of cases. There, the widow of a Hindu, adopted a gpm 
but remained in possession ‘of .the property of her husband. The adopted son | 
died before her. ` On the death of the widow, the widaw of the adopted son succeeded 
to her, whereupon one of the daughters of the original owner brought a suit fer her 
Share, of the property belonging to her father, questioning the adoption. The 
suit was compromised. Ina subsequent suit a daughter of the adopted son challenged 
the compromise decree on the ground that her mother had no power to comè to a 
compromise as it amounted to an alienation. The Judicial Committee held that 
the compromise was in no sense of the word an-alienation but a family settlement 
in which each party took a share of the family. property by virtue of thé independent 
title which was to that extent and by way of compromise admitted by the other 
.párties and therefore binding on them. "The same principle was applied by the 
Judicial Committee in Nathu Lal v. Babu Ram?. : NE 


. In that case there was a dispute between a widow and her husband's alléged 
coparcener. "The dispute was referred to arbitrators who gave an award. Under 
the award a share was given to the widow. Their Lordships held that though the . 
properties were originally claimed by the widow through her husband and though 
the gift was in settlement of a dispute arising therefrom, she got an absolute estate 
under the award. This case was explained by Wadsworth, J., in Kadiyala Naga- 
bhushanam v. Moyya Anandayya*, on the ground that the compromise was based upon 
an admission made by the widow that her husband and brother-in-law were un- 
divided. Even so, this affords another illustration of an independent title acquired 
by a widow under a compromise decree. In Khunni Lal v. Gobind Krishna Narain4, 

` their Lordships of the Judicial Committee followed their observations in Rani Mewe. 
Kuwar v. Rani Hulas Kuwars. The facts in that case may be briefly noticed: A, 
father and son constituted members: of a jont Hindu family. The father was con- 
verted to Muhammadanism in 1945. The father survived the ‘son. After the 
death of the father and the widows of the father and son, compromise was effected 
between the two daughters of the son on the one side and the grandson of the 
father on the other, under which a 84 annas-share was allotted to the daughters 
and a 7i annas share to the grandson. "The.daughter's share eventually devolved 
upon the respondents. In a suit by them for possession of the share'allotted to the 
grandson of the father against the appellant who was his successor in title, the afore- 
said compromise was relied upon to non-suit the plaintiffs. The plaintiffs contended. 
that the said compromise was in effect and in substance an alienation, and therefore 
it was not binding on them. In overruling the said contention, their Lordships 
made the following observations at page 367: . 
. "The true test to apply to a transaction which is challenged by the reversioners as an alienation 
not binding on them is, whether the alienee derives title from the holder of the'limited interest or life- 
tenant. In the ‘present case Kfiairati Lal acquired no right from the. daughters of Daulat, for “ the 
compromise,” to^use their Lordships language in Rani Mewa Kuwar v. Rani Hulas Kuwar', is based. 
on the assumption that there was an antecedent title of some kind.in the parties, and the agreement 
` acknowledges and defines what that title ik.” ` 3 
`. These observations were made to counter the argument that the grandson of the ` 
father derived title under the widow of the son.’ A compromise of conflicting 
claims may be based upon a recognition of a pre-existing title, but the compromise 
in resolving the conflict may create a title in a party either more or less than thé 
interest"claimed. Wadsworth, J., considered the aforesaid cases in: Kadivala Naga- 








x. (1914) 27 M.L.J. 149 (P.C). i . 4. (1911) at M.L. J. 645: LR. “38 LA. Bot 
2. -(1935)- L.R. 63 L.As3155-(P.G). © =  - LL.R. 33-All.356 (P.Q-- ee 7 
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bhushanam v. Mowa Anandayya^; The headnote gives a. summary of the facts as 
follows : bui T Woe qud E f 4 


. * A (brother of B) claimed properties which were alleged to belong to the joint family, by survivor- - 


ship and C and D claimed those properties as daughters of B who was alleged to have died as divided. 
member. As a result of a compromise between them, the claims of .C and D were in part recognised 


. and they were given some properties to be enjoyed by them as of.right (the terms used being Kakkn. 


and Bhuktham." 


The learned Judge on a construction, of the document and having regard to the. 
observations of the Judicial Committee in some of the aforesaid decisions, held that. 
the daughters got an estate similar to the one which they claimed, that is, the limited, 
estate of a female. I do not think the learned-Judge meant to lay down that even 
‘in a case where under the terms of a compromise decree an absolute interest is clearly, 
created, a court should hold that the daughter got only an estate similar to the one, 
She chimed. That was made clear by the learned Judge in explaining the decision . 
of the Privy Council in Nathu'Lal v. Babu Ram. The learned Judge observed : 


I do not think that this case is authority for holding that when a female puts forward a claim, 
consistent only with the claim to a limited estate and that claim is in part recognised by a compromise, 


, the estate which would be conveyed by the ‘compromise "would in the absence of anything to the 


2. (1935); L-R: 68 LA. 155 (P.C). 


contrary be presumed to be anything else than an estate similar to that which was claimed.” 
After noticing the cases cited-by the learned counsel the learned Judge sum-' 
marised the law on the subject as follows: ' B fie i 
“ The general result of decisions such as these is, that when a person puts‘forward’a claim based 
on a pre-existing estate and that claim is to some extent recognised by a compromise that compromise’ 
will be interpreted in the light of the claim which was put forward and the estate which will pass 
will be an estate similar to that which was claimed.” . 2 
I understand these observations to mean that where. the terms of a: compromise, 
or compromise decree are ambiguous it is open for a gourt to interpret the terms of 
the said document, having regard to the circumstances such as the claim put forward 
and the nature of the estate that would pass on the basis of that claim. The same 
learned Judge reiterated his view in Akkamma v. Pichamma?. ' There the last males | 
holder, Venkayya, died leaving a widow and two daughters. The widow made 
two-gift deeds, comprising the whole of the properties/which she got from her husband, 
in favour of her two daughters, the first defendant and thé plaintiff.' "Thereafter, 
Venkammá filed a suit against the nephews of Pichamma, the deceased widow’ of 
her brother-in-law, claiming possession of 3°80 acres alleged to have been given 
by the late Venkayya to Pichamma with a stipulation that she should enjoy the land 
during her lifetime and that thereafter it should pass to the plaintiff's family: The 
nephews of Pichamma contended that Pichamma was absolutely entitled to the land 
and had conveyed it to one of them by a deed of gift. The suit was compromised. 
Under the compromise the nephews of Pichamma were directed to deliver to 
Venkamma, 1556 acres out of the land in dispute and that they (the nephews) should 
be absolute owners of the remaining land. -After the death of Venkamma the 
appellant filed the suit for recovery of possession of the land got under the compio- 
mise decree. ‘The learned Judge having regard to the aforesaid circumstances held. 
that Venkamma got only a widow’s estate. The learned Judge observed at page 268 : 
“There is no such indication in the compromise with which we fre now concertied: . There 
was apparently no finding that Venkamma’s case was a bad one, nor was there any admission by. her 
from which it, could be inferred that she took what she got as a gift from persons'who.were absolutely: 
entitled. The very fact.that under the compromise she is merely. given possession of 1.56 acres; 
while the defendants are to be absolute owners of the balance, seems. a positive indication that the, 
compromise merely acknowledged the title which she claimed to the’ extent of 1.56 acres. It purports . 
to'confer no new title upon her." f NES ; m . ; 


The observations make it clear that the learned Judge.came to the conclusion ona. 
construction of the compromise decree having. regard to the surrounding circum-" 

stances. . . TEE a, capt oS: ete gs yl NC ACE 
‘From the aforesaid discussion of the.cases:the law. on the subject may be stated: 
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.. ` The well-settled rules of construction will apply to a compromise decree just 


like to any other document. - If the terms of the compromise decree are clear and.. 


unambiguous it is riot open to courts to read into them words which are not 
there. The entire document must be read together and the expressed intention 
of the parties is the guiding factor. A compromise decree in resolving the conflicting 
claims may itself be a foundation of a new root of title. It' may allot properties 
to the parties in affirmation of their respective claims. It may create an absolute 
interest or only a life-estate. Where the document is ambiguous it is open tosa 
' court to construe the document having regard to the surrounding circumstances 
to ascertain the intention of the parties. A court, therefore, to clear an ambiguity, 


may consider the claims of the parties, the quantum of interest they would derive — 


on the basis of those ‘claims and similar other circumstarices. In construing the 


document the binding riature of the document or the validity of the clauses contgined 
therein are not relevant. Bearing the aforesaid principles in view, if the terms 
of the document are looked into, there is no scope for any argument. ‘Under the 
compromise decree Exhibit A-6, the conflicting claims of the plaintiff and the. 
defendant were resolved. "Each of them was given the properties particularised 
in the schedules annexed to.the decree absolutely. The quantum of interest was 
defined by the same terms in the case of the plaintiff and the defendant.‘ It is not 
suggested that the plaintiff did not get an absolute interest in the property allotted 
to hit. : I would, therefore, hold that under Exhibit A-6 the first defendant got an 
absolute interest in the plaint schedule properties. f : 


-- . Under Exhibit A-6 the claims set up were not confirmed but a new title was 
created in diciding the conflicting claims.’ It is not possible to predicate that the 

' compromise was based upon the assumption that the properties were the self-acquired 
properties of the defendant's husband. l l v 


_. ^ There is no scope in this case for the application of the doctrine that there 
could not be an estoppel against the statute. The plaintiff, being the next heir 
of Mookan Asari, it was contended that under section 2 of the Act he would be 
entitléd to the property on the remarriage of the defendant and, therefore, the com- 
promise decree would not preclude him from asserting his right to the same. But 
the plaintiff-has not established that the properties were the self-acquisitions of 
Mookan Asari. f : 


In the result the decree of the lower Court is set aside and that of the District 

Munsif is restored with costs throughout. Leave granted. +e 

“RM. ` dio -< — Appeal allowed. 

. IN THE HIGH COURT OF JUDICATURE AT MADRAS. .,^ 

Present :—MRn. P. V. RAJAMANNAR, Chief justice AND MR. Justice VENKATA- 

RAMA, AYYAR. i | ; x 
Messrs. K. A. Meera Sahib Tharaganar and, Brothers - s. — Appellanis.* 

Income-tax Act. (XI of 1922), section 5 (8)-—Validity— Constitution of India (1950), Article 14. 

‘GAP There is nothing in section 5. (8) „of the Income-tax Act which is inconsistent with the right 

guaranteed under Article 14 of the Constitution. It cannot be said that the issue of directions by 


the Central Board of Revenue which is the chief income-tax authority under the Act is in the nature; 
of outside or executive pressure or interference and that it affects the independence and impartiality 
.of the_assessing officer. ; 4 ; : : 

© ++ ° Appealunder Clause 15 of the Letters Patent, against the order of the Honour- 
“able Mr. Justice Chandra Reddy, dated goth January, 1953, in W.P. No. 33 of 1953, 
presented to the High Court to issue an order in the nature of a writ of certiórari 
.or any other appropriate writ calling for the records relating to the compulsory 
revenue recovery proceedings taken by the fourth respondent the Tahsildar, Nangu-' 
“meri, Tirunelveli district, in pursuance of his order A-4, 1335 of 1951, dated 28th 
"November, 1952 and A-4, 1528 of 1951, dated 28th ‘November, 1952 and to quash 
he order therein, ete., + Res i f 4 


* Writ Appeals Nos. 8 to 15 of 1953. f : ` 6th February, 19534 _ 
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M. R. M. Abdul alien for. Appellants. :” -> : m 


The Judgment of the Court was delivered by: ; : 

Rajamannar, C.F.: These are appeals’ ‘under the Letters Patent against the 
judgment of Chandra Reddi, J+» dismissing a batch of applications under Article 226 - 
of the Constitution. The points raised in all these petitions were the same and the 
petitions were all disposed of by a common judgment. The relief sought by the peti- 
tiqner was the same in all the petitions and was in respect of proczedings taken for 
the enforcement of orders of assessment of “excess profits tax and income-tax. The 
petitioners were assessed to income-tax and excess profits tax for several years and 
against the orders of assessment they have preferred appeals to the Appellate Assis- 


' tant Commissioner of Income-tax and it is represented to us that the appeals are 


pending. Meanwhile, the petitioners have filed these applications to get rid of the 
same Orders.evidently provoked: by the proceedings taken: id the Income-tax autho- 
rities to collect the tax imposed on them.  . / 


The only ground on which our jurisdiction andak Article 236 is sought to be 
invoked is that the procedure contemplated by the Income-tax and Excess Profits ' 
Tax Acts offends against the constitutional guarantees contained in Part III of the 
Constitution, and in particular, the proceduré violates the right guaranteed by 
Article 14 of the Constitution. We have heard learned counsel at great length 
but must -confess that we are unable to see how Article 14 has any Applicanon 
whatever to the contentions raised on behalf of the petitioners. 


Broadly, the attack on the procedural provisions ofthe Toisas Act falls : 
into three heads: . Firstly, it was said that section 5 (8) of the Income-tax Act violates . 
the principle enunciated in Article 14 of the’ Constitution inasmuch as it affects the 
independence and: impartiality of the assessing officer. Section 5 (8) runs thus : 

** All'officers and persons employed in the execution of this Act shall observe and follow the orders, 
instructions and directions of the Central Board “of Revenue : 

Provided that no such orders, instructions or. directions shall be given so as to interfere with 
the discretion of the Appellate Assistant Commissioner, in the exercise of his Appellate functions. d 
At the oütset, we may observe that it is not alleged. by the appellants that in the - 
cases before us thére have been any orders, instructions or directions of the Central 
Board of Revenue which were followed by the assessing officer in. making the assess- 
ments on the appellants. The contention was that section 5 (8) of the Act contem- 
plates the issue of orders, instructions and directions by the Central Board of Revenue 


"and the very possibility of this happening would render the: entire proceedings of 


the assessing officers void as being a violation of the principle of equality of law 
embodied in Article.14 of.the Constitution. In thé first place, in our opinion, this 
provision, namely, section 5 (8) does not contemplate orders, instructions and 
directions from the Central Board of Revenue to the assessing officer in any parti- 
cular case. What is contemplated, we think, is the issue of general ordérs, instruc- 
tions and directions to guide the subordinate officers in the execution of the duties 
laid on them by the several provisions of the Act.” In the absence of any allegation 
that in the cases. before us, any officer had followed any order, instruction or direction 
of the Central Board of Revenue in making any order adverse to the appellants, 
we do not think it necessary to embark on a general discussion of the validity of 
this provision. Moreover, we-are also convinced that even if such orders, instructions 
and directions are issued in any particular case by the Central Board to the asséssing 
officer, the principle of equality before law is not infringed in any manner. It 
was said that the assessing officer was performing judicial; functions and therefore 
should not be subject to executive pressure or any extraneous influence. Assuming 
this is the correct position, we do not think the.issue: of directions by the Central 
Board of Revenue which is ‘the chief income-vax authority under the’ Act is'in the 
nature of outside or executive pressure or interference. Passages were cited to us. 
from Wade and Phillips on Constitutional law ànd Robson's Justice and Adminis- 
‘trative law. We are not concerned with any question of policy : as tc the desirability 
of having administrative tribunals to. deal -with -the-rights.‘of citizens. -Varying - 
views hávé beeh held by eminent jurists and public men on this matter, and it is. 


\ 


* 
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not the province of this Court to embark on a'discussion of the merits: or demerits 
of the system of administrative law. It suffices to say that there is nothing ‘in . 
section 5 (8) of the Income-tax Act which is inconsistent with the right’ guaran- 


. feed under Article i4 of the Constitution. Learned counsel was unable to cite 


any decided authority in support of his contention. ' 


: The second head of argument was based upon the fact. that the Income-tax 
Officer i$ not bound to disclose the material on which he finally makes the assessment 
and this circumstance also is inconsistent with, the right guaranteed under Article 
14. Here again we are unable to follow learned counsel. It is true that the 
Incóme-tax Officer is given’ wide powers to. ascertain the income of the asgessee, 
and the powers include the gathering of material without the knowledge’ of the ` 
assessee. This isa, well-known provision in taxing statutes.“ If the assessee is 
aggrieved by the order of assessment eventually passed by the officer, he “s not 
without remedy. He can appeal to the several tribunals prescribed under the Act 
ending with this Court and he can prefer an appeal from this Court to the Supreme 


: Court. "Thé appellants have resorted to the remedy provided by the Act, and have 


filed appeals. In our opinion, they have no. further right to attack the entire pro- 
ceedings on this ground. \ ns "ss - 


Lastly, it was contended that the appellants have been’ denied the right to be 
beard. "What counsel meant was that the appellants' were not given an opportunity 
to test the worth of the evidence upon which evidently the Income-tax Officer made . 


. the assessment. It is not for ús to say whether there should be provision enabling 


the ,assessee to lead evidence controverting the evidence which might have been 
gathered by the Income-tax Officer. All that we are called upon to decide is whether `- 
the procedure prescribed by the provisions of the Act as they stand is in any way 
in violation of any of the rights guaranteed by the Constitution. Learned, counsel 
"wanted to rely upon decisions of the Supreme Court of the United States on the due 


, process clause of the Fourteehth Amendment of the Constitution and the system 


-of assessment and the procedure relating to it followed in England and in the United | 
States. We refused to hear him on these points because we consider that these: 


l have no bearing on the question to be decided in this case. 


“As already mentioned, the’ appellants in this case are content with urging 
these general grounds attacking the validity of the provisions of the Income-tax Act 
‘and thé procedure -prescribed by them and have nothing whatever to say about 


‘the orders actually passed against them. Indeed, these orders are the subject- 


‘matter of appeals before the tribunal under the Act. 


‘We find no substance in any of the contentions raised on behalf of the appellants 
“ahd ‘the appeals are therefore dismissed. ie ' 


0. RM: m a o. - Appeal dismissed. 

v i [FULL BENCH.] , E | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 

. "PRESENT — MR; P. V. RAJAMANNAR, Chief Justice, Mr. Justice RaJAGOPALAN 


“AND Mn. Justice '"VENKATARAMA AYYAR. 


"D. Rajamannar and others: er : Appellants*. 
Court-Fees Act (VH of 1870), section 7 (iv-A) and Article 17-A (1) of schedule II (as amended in Madras) 
—Rule 2 of the rules framed by the Madras High Court under section 9, of the Suits Valuation Act—Effect of — 
Rule'if applicable to cases where fixed court-fee is leviable—Consiruction of rule. i : 
, Prima facie a suit for a mere declaration that a compromise decree is not binding on a plaintiff 
„and where no consequential relief is prayed for would fall under Article 17-A (1) of Schedule IE of the 
Court-Fees Act. | ` ` SALA i 


. Ita not correct ‘to so construe section 9 of the Suits Valuation Act as to confer a power on the 
High Court to provide for a separate class of suits not falling within any of the classes mentioned in the 


body of the Court-Fees Actor in the schedules. Nor can a rule framed under section 9 of that Act 





^ *S. R. No. 9182 of 1952. ' MN i . ‘ * 12th March, 1953. 
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7 provide whether court-fee should be.calculated on an.ad valorem basis or.on a fixed basis, Section 9 
of that Act deals with that class of suits which does not admit of being satisfactorily valued and provides 
, that the High Court may provide for the valuation of such suits. It does not interfere in any manner 
with the scheme relating to classification of suits provided’ in'the body of the Court-Fees Act and its 
< Schedules. If the rule were to' be construed to have this effect, it would. be in excess of the powers 
conferred by section 9 of the Suits Valuation Act, un" f p AT 


1 In a suit filed to obtain a declaratory. decree where no 'consequential relief 5 prayed, which does. 


mot fall within the category of suits provided for by section 7 (iv-A) of the Court-fees Act, court-fee is 
nog leviable on'an ad valorem basis on the value of the subjéct-matter of ‘the suit computed in accord- 
ance with Rule 2 of the rules framed by the High Court under section 9 of the Suits Valuation’ Act in 
1943. ' oe S 
S.R. No. 9132 of 1952, Appeal No. . of 1952, sought to be preferred 
to the High Court against the decree of the Court of the Subordinate Judge of 
‘Chittoor, dated 5th October; 1951, and passed in-O. S. No. 45 oz 1949. i 
Order of Reference made by Subba Raq: and Ramaswami, Jj.—(15th October, 
1952). -a l i ; 
. Onprn.—This was referred by one of us to a Bench of two Judges in view of the 
importance of the question raised. The facts are fully stated in te order of refer- 
ence and it is not necessary to restate them in detail. ' i 


~ 


O.S. No. 45 of 1949 òn the file of the Subordinate Judge’s Court of Chittoor ` 


was instituted by two of the daughter's sons-of one Chenchiah as presumptive 
reversioners to his estate for a declaration: that the compromise decree in O.S. No. 
‘10 of 1944 is not binding on the reversioners and for the appointment of a Receiver 
to the estate of late Chenchiah to manage his properties and to prevent waste. The 
suit was dismissed and the plaintiffs preferred an appeal. The master held that 
Rule 2 of the Rules framed under the Suits Valuation Act and Article 1 of schedule I 
of the Court-Fees Act applied to the first relief and that Court-fee should be paid 
ad valorem on the value of the propertys i.e., the subject-matter of the decree. A 
Bench of this Court consisting of Rajamannar, C.J., and Viswanatha Sastri, J., 
held in JVarasamma v. Satyanarayana1, that rule 2 of the rules framed under the 
Suits, Valuation Act would apply to, such a case. The learned Judges observed 
at page 76r: ; < : en : 


- 


_ “Even if the plaintiff in the subsequent suit be considered not to have been a party to the prior 
suit, still if he sues to set aside the decree in that suit, rule 2 of the Clourt-fees rules would govern 
the case and ad valorem Court-fee would be payable.” 7 M e ; a 
. The learned counsel for the appellants contended that the said rule 2 is 
invalid on the ground that the High Court has'no legal competence in making 
the rule so as to substitute the fixed Court-fee payable under Article 17-A of 
schedule II for one payable on ad valorem basis. 'The relevant provisions of the 
Court-Fees Act, the Suits Valuation Act and the rules framed under the Suits 


Valuation Act by the High Court may now be read : i 
Articlé "17-4 of Schedule II of the Court-Fees Act —— ` í 


Plaint or memorandum of ' “When the suit is presented to, or 7 . 
~ appeal in a suit :— a the memorandum of. appeal is A T 
(i) to obtain a declaratory against the decree of— E | 
decree where no consequential (a) District. Munsiff’s Court or ' , Fifteen, rupees. . 


Y 


relief is prayed. , the City Civil Court. oF Zi 
' ; i (b) District Court or'a Sub- Hundred rupees if the 
Court. : $t : : value for the purposes of 
E jurisdiction, is less than ten 
, thousand rupees; five 


> 


hundred rupees - if such 


me . value is ten thousand 
i. wer) rupeesor upwards.  : 

Section 9 of the Suits Valuation Act.— ho. : | 

* When the subject-matter of suits of any class; óther than suits mentioned in the Gourt-Fees 


Act, 1870, section 7,-paragraphs v and vi, and paragraph x, clause (d) is such that'in the opinion . 


of the High Court it does not'admit of being satisfactorily valued, the High Court may, with the 
previous sanction of.the-State Government, direct that suits of that class shall, foz the purposes of the 
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Court-Fees Act, 1870, and of this Act and any other enactment for the time being in force, be treatedi ^ 


as if their'subject-matter were of such value as the High Court thinks fit to specify in this behalf ", 
^c Kules for. valuation of certain classes of suits :— — — f 
` The preamble reads : E d 


** Whereas the subject-matter of suits of the class hereinafter mentioned is such, that in the opinion. 
of the High Court, it does not admit of being satisfactorily valued, the High Court‘under „and by 
virtue of the authority conferred on it by section 9 of the Suits Valuation Act (VII of 1887), - and. 
with the previous sanction of the provinvial Government, issues the following directions with regagd. 
to the valuation of such suits for purposes of the Court-Fees Act (VII of 1870) and of the Suits Valuation: 
Act", | : i : i i i A 
* (ii) In'suits for a declaration or for an injunction consequent on a, declaration- that a decree- 
for money or any other property having a money value is not binding on the plaintiff who was*not a 
party to the decree, the subject-matter of the suit'shall for purposes of jurisdiction and court-fee be, 
valued at the amount or value of the property for which the decre& was passed ”. Ro eda 


[I e 
“ Under section 9 of the Suits Valuation Act, the High Court has: power to 
specify the value of the subject-matter of suits of any class under the Act, except. 


. those specifically exernpted, if in its opinion the subject-matter does not admit of 


being satisfactorily valued. Such valuation is for: the purposes of the Suits 
Valuation Act, the Court-Fees Act and any other enactment for the time being. 


, in force. The Court-Fees Act and the schedules provide for two classes of suits. 


(i) suits in tegard to which ccurt-fee is payable on the ad valorem basis and! 
(ii) suits in respect whereof fixed court-fee is payable. 


In regard to the former suits under the Court-Fees Act, the subject-matter is: 
valued on different principles-market, notional and arbitrary values (see section 
7). In the case of suits covered by Article 17-A, schedule II, the couri-fee 
depends'upon the forum as well as the value for purposes of jurisdiction. But, 


. in either case, the court-fee is not on ad valorem but on a, fixed basis, though. 


varying with the value of the subject-matfer for purposes of jurisdiction. . Though 
under section 9, the High Court is given power to fix. the valuation of the 
subject-matter of a suit for the purposes of the Suits Valuation Act and the 
Court-Fees Act, it does not. either expressly ór by necessary implication confer on 
it a power to change the principle adopted'by the Court-Fees Act for fixing the 
court-fee. It cannot convert the ad valorem basis into fixed basis or, vice versa ; 
nor does rule 2 framed by the High Court attempt to alter the basis. The rule 
only sáys that in cases of suits for a declaration that a decree for any property, 
having a money value, is not binding on the plaintiff, who is nota party to the 
decree, the subject-matter of the' suit shall for purposes of jurisdiction and court- 
fee be valued at the value of the property for which the decree was passed. But 


it does not say that the court-fee should be calculated ad valorem on the value of : 


the subject-matter of the suit. The rule framed by the High Court is consistent 
with the scheme of the Court-Fees Act. To illustrate, the fixed court-fee payable 
under Article 17-A of schedule II will depend upon the value fixed by the’ High 


Court for purposes of jurisdiction under rule 2, i.¢., if such à suit is filed in the | 


District Gourt or' a Subordinate Court, court-fee of Rs. 100 has.to be paid if 
value fixed by the High Court for purposes of jurisdiction is less than Rs. 10,000: 
and Rs. 500 if such value is Rs. 10,000 or upwards. The rule therefore is valid. 
but it does not compel a party to pay under Article 1 of schedule 1 of the Court- 
Fees Act ad valorem Court-fee on the value so fixed. We cannot there with 
great respect agree with the observations made, by the learned Judges in JVara-. 
-samma v. Satyanarayana*, but as the question relates to one of Court-fee it is not 


advisable to have: two conflicting Bench decision on the same question. It is : 


necessary to have an, authoritative decision of a Full Bench. We, therefore,’ 


refer the following question to the Full Bench: `- . 


“Whether, in a suit filed to ‘obtain a.declaratory decree, where no consequential relief is prayed: 
or in an appeal filed against a decree in that suit, the plaintiff or the appellant, as the case may be,. 
is liable to pay court-fee on the ad valorem basis on the value of the subject-matter of the suit fixed: 
under rules 2 of the rules for the valuation of certain classes of suits framed by-the High Court.” 
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-The papers will be placed þefore the learned Chief Justice for r constituting a 
F ull viii ` i 


è 7. Kothandaramayya for FD 


e Government Pleader (P. Satyanarayana Raju) for the State. 
The Court answered the reference as follows :— 
. Rajamannar C, J.—The question referred to the Full Bench is as follows : 


** Whether, in a suit filed to obtain a declaratory decree, where no consequential relief is prayed 
or in:an appeal filed against a decree in that suit, the plaintiff or the appellant, as the case may be, 
is liable to pay court-fee on the ad valorem basis on the value of the subject-matter of the suit fixed 
under Rule 2 of the Rules for the valuation of certain classes of suits framed by the High Court.” 

The question has been amply discussed’ first by the Master, then by: Subba 
Rao, J., on a reference to him under section 5 of the Court-fees Act and again 
by a Division Bench consisting Subba Rao and Ramaswami, JJ. It is not therefore 
necessary to state at great length the various arguments which could be put forward 
for either point of view. : 


The proposed appeal atises out of a suit filed in the Court of the Subordinate 
. Judge of Chittoor by two of the daughter's sons of one Chenchiah Chetti for a. 
declaration that the compromise decree passed in O.S. No. 10 of 1944 on the file 
of the same Court was-not binding on them and for the appointment of a receiver 
to'manage the properties of the late Chenchiah Chetti. The plaintiffs were not 
parties to the pr'orsuit. Thatsuit was brought by one of the daughters of Chenchiah 
Chetti against the other daughters and Vediah Chetty, the husband of the first 
‘ daughter, for partition of the properties. In that suit the plaintiff therein claimed 
that certain. properties belonged to the estate of Chenchiah Chetti and did not 
belong to Vediah Chetti who was claiming them as his own. . It ended in a com- 
promise decree under which Vediah Chetti and his children were given a large 
number of items. Ht is in espect of this compromise decree that the plaintiffs now 
seek for a declaration that it is not binding on them as reversioners to the estate of 
Chenchiah Chetti. f 


Before us jt is common ground that the relief of appointment of a receiver was 
not consequential on the decláration that the compromise decree was not binding 
on the plaintiffs. It was also practically admitted by the learned Government 
Pleader that the suit did not fall within section 7, clause (iv-A) of the Court-Fees 
Act as amended by the Madras Legislature. We must therefore take it that the 
suit was ri ightly framed as a suit for a mere declaration that the compromise was: 
not binding on the plaintiffs. Prima facie such a suit would fall under Article 17-A 
(1) of Schedule 11 to the Court-Fees Act which runs thus : 


* Plaint or Memorandum of Appeal in a suit to obtain a declaratory decree where no conse- 
quential relief is pray: ed." 


The proper fee leviable for-such a suit under that, Article depends upon i fs 
the Court to which the plaint is presented and secondly, when the plaint is presented 
to a District Court or a Sub-Court according to the value for purposes of jurisdiction. 
If such*value is less than Rs. 10,000 the fee is Rs. 100. If sach value is Rs. 10,000, 
or upwards the fee is Rs: 500. SAT 


The question for consideration i is, wast is the effect of Rule 2 of the Rules 
framed by the High Court of Madras in exercise of the power conferred on it _by 
section 9 of the Suits Valuation Act. The rule runs as follows : 

“In suits for a declaration or for an injunction consequent on a declaraticn that a decree for 
money or any. other property having a money value is not binding on the plaintiff who was not a party 


to'the decree, the subject-matter of the suit shall for purposes of jurisdiction and court-fee be valued 
at the amount or value of the property for which the decree was passed ; , 


** Provided that if the value of the property or the interest which the plaintiff seeks to be declared’ 
not liable for the decree,is léss than the value of the decree the plaint : shall be valued as if i it were one for 
-the possession of such property or interest.” | 
This rule came into operation on and from rst November, 1943. ` There can be no 
doubt that the present suit does fall within the scope of this Rule. This is a suit 
85 . 
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for a declaration that a decree in respect of property having a money value is 


: mot binding on the plaintiffs who were not parties to the decree. 


< The value of the subject-matter must therefore be computed at the value of 
the property for which the decree was passed. Undoubtedly, this value will 
determine the Court: which will be competent to entertain the suit. The: rule 
provides that the value so computed will also bé the value for purposes of court-fee 
payable. The answer to this question depends entirely on the provisions of the 


Court-fees Act., y 


'' The actual amount or rate of court-fee leviable on a plaint is found in‘ the ` 
‘Court Fees Act only in two schedules. Under Schedule. I, the fee is calculatgd on 


an ad valorem basis. Schedule II provides for cases in which a fixed fee is leviable. 


In the'body of the Act section 7 embodies the rules as to the computation of the * 
amount of fee in certain classes of suits according to the value of the claim or*relief .. 
sought. When, the value -of the claim or relief is ascertained according to these 


rules, for a calculation of the proper fee one has to turn to Article I of Schedule I., 


"That Article provides iuter alia for a plaint presented to any Civil Court not otherwise 
provided for in the Act. . The words “not otherwsie;, provided for in this Act" ' 
should not be understood to refer to anything except a provision for the actual fee 
leviable. It does not refer to the provision for computation of values. - If there is 
any other Article in either Schedule I or Schedule II which provides for a fee on any 
particular class‘of plaints, then that provision will govern and Article I of Schedule I 
‘will have no application. Otherwise, it will apply. To give an example, there is 
no provision otherwise in Schedule I or Schedule II for.a plaint in a suit for possession 
of land. Therefore, for such suits Article I of Schedule I will apply so far as the 
rate of court-fee is concerned: The fee will have to be calculated at the proper 
rate on the amount as computed under section 7 (v) of the Act. Likewise, a suit 
for relief under section 92 of the Code of Civil Procedure is specifically provided for 
in Article 17 (iii) of Schedule II. The proper fee is a fixed fee, of Rs. 50.. .To such 
a plaint Article I of Schedule I will not apply. Now as I have already mentioned 
above there is a specific provision for a suit to obtain a declaratory:decree where 
no consequential relief is prayed in Article 17-A (1) of Schedule II. To a suit of 
that class Article’ I of Schedule I will have no application. It must follow on a , 
plain reading of the material provisions of the Court-Fees Act including the 
Schedules that the fee cannot be calculated on an ad valorem basis. ' . 
. In my opinion it is not correct to so construe section 9 of the Suits Valuation 
Act as to confer a power on the High Court to provide for a separate class of suits 
not falling within any of the classes mentioned in the body of the Court Fees Act 
or in the Schedules. Nor can a rule framed under section 9 of that Act decide 
whether court-fee should be calculated on an ad valorem basis or on a fixed fee basis. 


“The object of the Suits.Valuation Act is to prescribe the method of valuing certain 


suits for the purposes of determining the jurisdiction of Courts with respect thereto. 
The Act contemplates suits in which thé court-fee value may be different from the 
value for purposes of jürisdiction. A suit for possession of land must be valued 
for purposes of court-fee according to the rule laid down in section 7, paragraph (v) 
of the Court-fees Act. “But the value of such a suit for purposes.of jurisdiction may 
be different if the Provincial Government makes rules for determing the value of 
the land for purposes- of jurisdiction on a different basis (section 3°(1)). Under 
section 8, as regards certain classes of suits the.value as determinable for. the com- 
putation of Court-fees and the value for purposes’ of jurisdiction are ‘the same. 
Section. 9 deals with that class of suits which does not admit of being satisfactorily 
valued: and provides that the High Court may provide for the valuation of such 
suits. The section then declares that the valuation so computed shall be the valua- . 
tion both for the purposes of the Court-fees Act and for the purposes of the Suits 
Valuation Act. ' E i. ee ; . 

°° Ido not therefore read rule 2 framed under section 9 of the Suits Valuation Act 
as interfering in.any manner with the scheme relating to the classification of suits 


‘provided in'the body ‘of the Court-Fees Act and its schedules. Take, for instance, 


a’ suit to obtain a declaration that an alleged adoption is invalid. “Such a suit in 
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terms falls within paragraph (iii) of Article 17-A of Schedule II and a.fixed fee is 
Jeviable thereon. It will not. be open, by a rule made under section 9 of the Suits 
Valuation Act, to take such a suit out of Árticle 17-X (iii) of Schedule II and make it 
*.a suit for which court-fee is leviable ad valorem. If the rule were to be construed 


to have this effect, it would be in excess of the powers conferred by section 9 of the 
‘Suits Valuation Act. i 


. e. This reference to a Full Bench really became necessary because of the obser- 
vations cóhtained iri the decision of a Division Bench of this Court to which I was 
a party in Narasamma v. Satyanarayana!. That was a suit in which the plaintiff. . 
prayed for the cancellation of the decree in a suit to which she was zo nomine a partye, 
"What she alleged was that'she was impleaded in that suit as a major while she was 
, still a minor. Actually she had engaged a pleader for her, and she gave evidence 
dn the suit. It was contended that the suit fell within Article 17-A (1) of Schedule II 
because the decree must be deemed to be void ; but it was held that the suit fell 


"within section 7 (iv-A) of the Act. Viswanatha Sastri, J., who delivered the judg- 
‘ment of the Berich, observed thus : i 


“ The distinction between a decree to which the plaintiff was a party and a decree to , which he 
“was not a party and the distinction between void and voidable decrees, may be relevant in connection 
with other branches of the.law, as for instance,-in determining the petiod of limitation applicable to a 
-suit to set aside the decree and the rights of innocent third parties who have acquired for value an 
interest in the subject-matter of the suit. But so far as the Court-Fees Act is concerned, a suit by a 
“party to the decree, which is ex facie regular and within the jurisdiction of the Court, to have it declared 
' void as against him is taken out of Article 17-A of Schedule II and section 7 (iv) (c):and brought 
vwithin section 7 (iv-A) of the Act.” > |. un 
I may point out that on behalf of the Government the only provision relied upon’ 
"was section 7 (iv-A) of the Court-Fees Act and. the arguments were confined to a 
«discussion of that provision and Article 17-A (1) of Schedule II of the Act. But 
the learned Judge apparently thought that ad valorem court-fee would be payable 
-on the value of the subject-matter of the suit under rule 2 of the rules framed under 
-section 9 of the Suits Valuation Act above mentioned. The learned Judge expressly . 
mentioned the fact that the rule was not brought to the notice of the Bench by the 
learned counsel in the case. , Strictly speaking, in view of the decision of the Bench 
that the suit would be governed by section 7 (iv-A) of the Act, it was not necessary 


to deal with rule 2 framed under the Suits Valuation Act. As the learned Judge 
.said : i ; 7 : T 


|... * Whether the suit is governed by section 7 (iv-A) of the Act or Rule 2 of the Court-Fees Rules 
-ad valorem court-fees must be paid on the market valuz of the lands in Schedules A and B of the plaint 


which formed the subject-matter of the previous decree.” . 


In my opinion the decision in JVarasamma v. Satyanarayana!, cannot'be considered ' 
-as an authority on the applicability of the rule now under consideration to a suit 
for a declaration that a decree in a suit to which the plaintiff was not a party is not 

. ‘binding on him. Having been a party to that decision I am free to say that the 


¿contentions now put forward before us as regards the scope of that rule were never 
before us in that case. : 


I would answer the question referred to us as follows :— $ 


** In a suit filed to obtain a declaratory decree where no consequential relief is prayed, which does 
‘not fall within the category of suits provided for by section 7 (iv-A) of the Court-Fees Act court-fee 
“is not leviable on an ad valorem basis on the value of the subject-matter ‘of the suit computed n accord- 
rance with Rule 2’ of the rules framed by this Court under section g of the Suits Valuation Act in 1949." ° 


: Rajagopalan, J.—1 agree. LBP 1 . | 
` Venkatarama Ayyar, J.—1. agree. -` 


R.M. m "Reference answered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR, Justice BASHEER AHMED SAYEED. 
Tirukoilur Sri Viratteswarar Devasthanam by its trustees K. M. 
Velayudham Pillai and others .. Petitioners* 
; v. s . E 
R.M.M.S.T.C.T. Ramanathan Chettiar and -others ; xs Respondents e 
Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), Sections, 57 and 93-—Scope 


—Disputes under— Jurisdiction of Civil Court —If ousted—Whether operates retrospectively. 


. . Neither section 57 nor section 93 of the Madras Hindu Religious and Charitable Endowments: 
Act, 1951, would, on a reasonable construction of the language employed therein, amount to an ouster- 
of the Jurisdiction of the Civil Court. Merely because a provision 15 made giving power to the Deputy 
Commissioner to enquire into disputes of the nature described in section 57 it is too much to say that 
the Givil Court has lost its jurisdiction to try suits in which such disputes arise. 


Sectión 93 does not appear to have any retrospective effect and refers qnly to suits to be filed after- 
the new Act came into force and probably such suits cannot be filed , under this Act without exhausting: 
the remedies provided in the special Act. . . 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the ‘order of the District Court, South Artcot, dated 20th March; 
1952; in O. S. No. 15 of 1951... ust ^ 

T. V. Balakrishnan for Petitioner. | 

. K. Parasurama Aiyar for Respondents. 

'The Court delivered the following 


Jupcment.—Defendants are the petitioners and being aggrieved by the anda 
of the learned District Judge of South Arcot on the preliminary issues ed by hirn,. 
they have preferred this civil revision petition., 


The preliminary issues on which the order in question lis been Based are- 


` to the following effect : (1) Whether under section 57 of the Madras Hindu Religious. 


and Charitable Endowments Act (Act XIX of 1951), the District Court had juris- 
diction to try a suit without. the matter being first enquired into by the Deputy 
Commissioner. The second issue was whether section 57 of the Act was itself 
ulira vires of the powers of the legislature. On both the issues the learned District. 
Judge found that the District Court had jurisdiction to try the suit that it was 
maintainable in his Court and also held that there was no need for referring to. 
the High Court'the question as to the validity of section 57 of the Hindu Religious. 
and Charitable Endowments Act (Act XIX of 1951). After giving this’ finding: 
he has posted the case for. trial. i 
The learned counsel for the, petitioners, Mr. T.V. Balakrishnan, contends- 
that section 57 is a bar to the maintainability of the suit in the District Court.. 
Section 57 of thé Act provides for a procedure to be followed by the Deputy Com- 


_ missioner in the case of certain disputes and matters. The section says that : 


“ Subject to the rights of suit or appeal hereinafter provided the Deputy Commissioner shall have: 
power to enquire into and deĉide the following disputes and matters: (a whether an institution is a 
religious institution ; (b) whether a trustee holds or held office as a hereditary trustee; (c) whether 
any property or money is a religibus endowment ; (d) whether any’ property or money is a specific 


endowment; and (f), whether any institution or endowment is wholly or partly of a religious or- ' 


secular chhracter, and whether any property or money has been given wholly or partly for religious or- 
secular uses,’ 

The contention of the learned counsel is that since this section lays down that 
the Deputy Commissioner shall have power to enquire into and decide the kind of dis-- 
putes that have arisen in the present suit before the District Court, a suit is not 
maintainable in the District Court before any such enquiry had been conducted. 


. and concluded by the Deputy Commissioner. Relying on this section he would 


urge that the jurisdiction of the Court is ousted in so far as the suit related to the- 
question as to whether the property in dispute is a pae endowment or whether: 
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ithe institution is wholly or partly of a religious nature. It must be observed that 
the enquiry by the Deputy Commissioner is nothing more than a preliminary enquiry 
"which does not become final. In support of his contention reliance is placed by 


* him upon section 93 of the same Act. ‘It runs: z 


** No suit or other legal proceeding in respect of the administration or management of a religious 
institution or any other matter or dispute shall for determining or deciding which provision is made 
in this Act be instituted in any court of law, except under, and in conformity with, the provisions of 
this, Act.” . f "ES rd 5 e 
This section 93 provides that after the Act has come into existence, no suit shall be 
instituted-in any Court of law except under and in conformity with the provisions 
of thi Act, Neither section 57 nor section 93, would, on a reasonable construction. 
of the language employed: therein, amount to an ouster of the jurisdiction of the 
‘Court, in so far as the present suit is concerned. Merely because a provision is . 
made giving power to the Deputy Commissioner to enquire into the disputes of 
the nature described in section 57, it,is too much to say that the Civil Court has lost 
its jurisdiction to try suits in which such disputes arise. Similarly even section 93 
does not appear to have any retrospective eflect so as to prevent the trial of a suit 
already. filed and pending at the time the Act came into force. It has reference . 
only to suits to be filed under the new Act and possibly such suits cannot be filed 
under this Act after the Act has actually come into effect without exhausting the 

"remedies provided in the special Act. But before the Act came into force, it cannot 
be said that suits could not have been filed for determining the relevant merits in 
regard to the disputes as to whether any property is specific endowment or whether 
any religious institution is wholly or partly religious or secular. There is no section in ~ 
the new Act which makes section 93 retrospective in effect. The other section that 
has been relied upon by the learned counsel for the petitioners in this connection 
is section 109 and sub-section (j) and the explanation thereto. A reading of the 
language of sub-section (j) and explanation thereto in section 103 does not lend : 
any support to the contention of the learned counsel for the petitioners that the 
present suit cannot be maintained in the District Court. All that section 103, in 
my view, aims at is to safeguard the existing rights, reliefs and remedies between 
the parties to these pending suits. It does not establish the contention of the 
learned counsel that before proceedings in the civil courts are further proceeded 
"with the matter should be sent back to the Deputy Commissioner for enquiry and 
then the parties should be given a right to proceed on appeal to the Commissioner 
“and thereafter to proceed with a suit in a civil Court. I do not think that such a 
construction is at all reasonable to be placed upon the language in sub-section (7) to 
section 103 and explanation thereto, which.is in the nature of a saving clause. 
It. could never have been the intention of the legislature, that pending suits should . 
be taken out of the jurisdiction of the civil Courts and that the new machinery, 
namely, the Deputy Commissioner, who is practically an executive officer intended 
to facilitate the enquiry in regard to the matter in.disputes enumerated in section 57, 
should have authority, which would in effect be much greater than the authority 
of the civil Court, to adjudicate upon disputes between the’ parties. 


On a consideration of the sections referred to by the learnet counsel for the 
petitioners and after a careful consideration of the order passed by the learned 
District Judge, 1 am inclined to agree with the learned District Judge that the 
District Court has jurisdiction to try the suit and I do not think that this petition ` 
calls for any interference on my part. The petition is, therefore, dismissed with 
costs. , A . 

RM. . : . Revision dismissed. 
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/.IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| Present :—Mr. Justice Mack. m 


Ponnuswami Gounder m s . J .. Appellant* ° 
2. . Wa gi 
 Rengaswamy and others f .. Respondents. 


Workmen's Compensation Act (VIII of 1923), section 2 (1) (d)—'" Dependant wholly or in part “— What, 
constitutes—Earnings insufficient for maintaining even the deceased —If makes the parent not dependent on Such 
earnings. ` : . uz 

_ Whether a person is partially dependent on the earnings of a deceased workman is a.matter- 
essentially of fact to be decided in the circumstances of each case. No general principle of law*could : 
be laid down to cover cases, even of a similar nature. . NICHE 

It is extremely difficult to lay down any hard and fast rule about what is sufficient for the main- 
tenance of an individual person, and to work out an excess out of his earnings available for the father 
and mother and the other members of the family to enjoy. In cases of poor working families,’ parti-. 
cularly those living jointly all the earnings come into a cómmon pool and it may often happen that 
the common pool is actually quite insufficient to maintain the members at a bare standard of exis- 
tence. Merely because of it, the parent cannot be said to be not dependént on the son's earnings. 

. . Observation of Chandra Reddy, J., in St. Joseph's A. and M. Works v." Maria Soosai, (1952) 2° 
M.L.J. 436 doubted and distinguished. _ : : 


. Appeal against the erder of the Court of the Additional Commissioner for 
Workmen’s Compensation, Chepauk, Madras, dated the goth December, 1949, . 
in Case No. 389 of 1948. : 


wo T. S. Krishnamurthi Aiyar for Appellant. 


R. Krishnaswami Aiyar for Respondents. 


The. Court delivered the following 


Jupcment.—The appellant is a P.W.D. contractor. who appeals against an. 
order by the Commissioner for Workmen's Compensation directing him to pay a. 
sum of Rs. 550 as compensation to the father of a road employee who was killed by 
a stone-roller while working on road laying. The accident was reported by the. 
Superintending Engineer of the P.W.D. to the Commissioner and an enquiry 
was held by the Revenue Divisional Officer, Tindivanam, under rule 23 (1) of the 
Workmen's Compensation Rules. The enquiry disclosed that the deceased had a 
father, mother and a minor brother aged 11 and a minor sister aged 2 alive. There 
is on record a statement by the father recorded by the village magistrate and state-. 

. ments recorded from the contractor and one of his witnesses by the Revenue Divi-, 
sional Officer. According to the father’s statement, the son was 25 years old, but.. 
according to the contractor he was 16. According to one of the contractor's wit- 
nesses, the deceased was àn emaciated boy who was prior to his employment by- 
him as a road cooly earning six annas daily as wages. The report of the Revenue. 
Divisional Officer, accepted by the Commissioner, was to the effect that the deceased 
was earning at least eight annas a day and as he was living with his parents his’ 
father was partially dependent on him. . . 


No appearance has been, made on this appeal by the respondent-father, who. - 
engaged an advocate, Mr. R. Krishnaswami, who, however, reported no instructions. 
when this appeal was taken up for hearing two weeks ago. I allowed some time 
for appearance by any other advocate as Mr. Krishnaswami said that the papers 
were taken from him, but no appearance has yet been made. : i f 


D 


Mr. Krishnamurthi Aiyar for the appellant has contended that, in the circum-> 
stances, the father cannot be deemed to be even partially dependent on his son's 
earnings. He has relied on a decision reported in St. Josephs A. and M. Works v. 
Maria 'Soosai!, by Chandra Reddi, J., in which some English decisions were consi- 
dered. -The facts there were rather different, the deceased workman being a 
- child of tender years, working as a cleaner on a daily wage of four annas. In that 
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case the finding of the Commissioner that the.father of the child was partially 
dependent on his earnings was reversed on the ground that the earnings of the child. 
far from being an asset to the family were not sufficient to maintain him and, in 
e fact, that the father had to spend a portion of his own earnings on the maintenance 
of his son. Whether a person is partially dependent on the earnings of a deceased 
. workman is a matter essentially of fact to be decided in the circumstances of each’ 
case, ' Á 


“ In Main Colliery Co. v. Davies1, thé son killed was 16 years old and was earning: 
on an average -8sh. a week but lived at home’ with his father and mother and gave 
them all his wages. ‘They fed him, clothed him and housed him and gave him a 
little pocket money. The father was a collier earning about 25sh. a week. The 
County Court Judge, held that he was a partial dependent and awarded him com- 
pensation. This finding was reversed in the Court of Appeal but the House of 
Lords restored the finding of the County Court Judge. The Earl of Halsbury, L.C., 
made the following observations which. appears to be particularly appropriate to a. 

' Hindu joint family: ~- i o 

T Therefore, the burden being upon the father of the family the father of the family in his turn 
obtains from the wages of those who are being maintained by him a partial contribution to the general 

family fund. Why is not the father in the discharge of that burden partly depeadent upon the ear- 

nings which he receives from his children? I am not able to answer that questior. ` It appears to me 

_ that he must be relying or dependent—call it what you please—for the means by which he discharges. 

fe oe Pv upon the funds supplied to him, or partly supplied to him, by the children who earn 

ose funds. . . : 


Lord Shand, who concurred in the decision.said he ágreed with the County Court. 
Judge in thinking that there was mutual dependency between tlie parties—that 

each depended to some extent upon the other—and that the father was to some 

extent dependent upon his son's^wages. It was emphasised in that decision that 
` each case must depend on its own "facts. 5 AS 


.. In Peart v. Bolckow Vaughan :&? Go.?, two cases were considered by the Court of 
Appeal, both, it would appear, somewhat similar. .In the one case the deceased 

was I4 years old earning 15sh. 3d. a week and the father earning £3 11sh. a.week. 

In the second case a boy aged 1r was contributing irsh. rod. a^week and the 
father £1.a week. The County Court Judge found in the former case that the 

father was entitled to compensation but not in the latter case. The Court of Appeal, 
confirmed his findings of fact decided after taking into consideration all the circum- 

stances of the case and not merely by striking a balance between the earnings and 

cost of living per head. The Court of Appeal also held that the County Court 

Judge was entitled to apply' his judicial experience and knowledge-'of the standard 

of living among the industrial population of the district over which he has juris- . 
‘diction, and is also entitled to and “should take into consideration not only the 

present earnings of the deceased, but any prospective increase of earnings in the 

near future. : v. * 


- Coming to the fácts of the present case we have'a poor family eking out its 
livelihood by doing cooly work, the father claiming he earns only eight annas a day, 
though he probably in fact.earns a little more than this on' days he can get work 
and the son also earning eight annas a day. : It is extremely difficult to lay down. 
any hard and fast rule about what is sufficient for the maintenance of àn individual 
‘person, and to work out an excess out of his earnings available for the father and 
‘mother and the other members of the family to enjoy. I find it not easy with great 
respect to express complete concurrence, with the following observation of Chandra. 
Reddy, J., who-considered the two decisions I have cited and also scme:others : 

- * The principle deducible from the various decisions is that when the earnings of the deceased: 
'workmen were,hardly sufficient for his ‘maintenance and no balance left which. would contribute : 
-to the family fund the parent cannot be said to be a dependent within the meaning of section: 2, clause 


(1) 0.” 
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In cases of poor working families, particularly those living jointly all the earnings 
come into a common pool and it may often happen that the common pool is actually 
quite insufficient. to maintain the members at a bare standard of existence.: 


I have given careful consideration to the case of the respondent although he * 
.has not been represented by an Advocate. It is unreasonable to, expect a cooly . 
"working in the mofussil several miles away Yo engage an advocate on any substantial : 
fee to make an appearance in this Court and fight out the matter of compensation: 
Nor can fairly make any inference that from the fact that the advocate he engaged | 
reported no instructions, he had not a good case to present in this Court. I can see 
mo legal grounds for any interference with the finding of fact by the learned Com- 
‘missioner. Section 30 specifically lays down that no appeal lies against any*order 
¿unless a substantial question of law is involved in the appeal. It cannot be said 
‘that in view of the undisputed material in the case, there was insufficient evidence 
ito justify the learned Commissioner’s finding. í M 


. _ . -The appeal is dismissed but without any ordet as to costs. : | 
R.M.' | : | | f l Appeal dismissed. - 


[THE SUPREME COURT OF INDIA] 
[Criminal Appellate Jurisdiction.] 
PRESENT :—MEHRCHAND MAHAJAN AND S. R. Das, JJ. 


‘Magga and Bhagga i a Appellants** 
. U. " B , 
‘The State of Rajasthan ... Respondent. . 


Criminal Procedure Code (V of 1898), section 284 and 285—Person not summoned chosen as assessor —Effect 
-—Trial commenced with three assessors—Subsequent absence of one for some time and substitution of another for 
-him—Completion of trial with all the four assessors—Validity—Irregularities if cured by section 537. 


The trial for an offencé under section 302, Penal Code, ‘began on 22nd March, 1952. . Three 
assessors had been summoned for that date. Of these two were present while the third did not come. 
Thereupon one person who was present in the Court premises and whose name was in the list of 
.assessors but who had not been summoned in the manner prescribed by the Code of Criminal Procedure 
“was. chosen as an assessor. The trial then began with the three assessors so chosen (4, B.and C). 
On the 6th June, 1952, A, one of the assessors absented himself and one D was asked to sit in the place 
-of A as an assessor with the result that an the 6th June, 1952, there were three assessors, viz., B and C 
who had been sitting from the beginning of the trial and D who was introduced for the first time that 
«day. On the 23rd June also B, C and D sat as assessors. On 27th June, however, A re-appeared 
and was allowed to sit and since that date four assessors sat throughout. Eventually all the four 
-assessors gave their opinion on the rst July, 1952, when the trial came to an end and the accused 
was convicted. It was contended that the trial was bad as it took place in defiance of the provisions 
«of sections 284 and 285 of the; Code: of Criminal Procedure and: that such an illegality could not be 
-cured by the provisions of section 537 of the Code. : 


! Held, (i) the circumstance that the formality of issuing a simmons was not gone through in respect 

-of one of the assessors. chosen was a mere irregularity which was curable under section 537 of the. 
‘Code of Criminal Procedure as there was no failure of justice caused on account of that irregularity 

and the trial on that account cannot be held to be bad. ` 


King-Emperór v. Ramsidh Rai, (1938) 39 Cr.L.J. 725, approved. Balak Singh v. Emperor, ALR.” 
.1918 Pat. 420, explained and Uistinguished, . J: 725, agp i y sa a 


(ii) It is no doubt true that section 285 enjoins on the Judge a duty to find whether there is 
:sufficient cause for the non-attendance of an assessor and whether it is not practicable to enforce his 
-attendance and ordinarily the proceedings must represent on their face whether this duty has been 

performed but such an omission on his part does not necessarily vitiate the trial. When a Judge 

proceeds with the trial in the absence of one or two of the assessors with the aid of the. remaining 
.assessor Or assessors, it may be presumed that he has done so because he was satisfied that it was not 
practicable to enforce the attendance of the absent assessor or assessors and that there was sufficient 

-cause for his or their non-attendance. If, however, there is evidence to the contrary effect, the matter 
: may be different. Failure to record an order indicating the reasons for proceeding with the trial 
with.the remaining assessors can at best be an irregularity or an omission which must be held to be 


:Such as to come within the reach of section 537, unless in fact it has occasioned a failure of justice. 
r 
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(ii) The Criminal Procedure Code does not authorize a trial commenced with the aid of three 
mamed assessors to be conducted and completed with the aid of four assessors. The substitution of 
one assessor by another and an addition to the number of assessors appointed at the commencement 

e of the trial is not sanctioned by section 285, Criminal Procedure Code, nor is it authorised by section 284. 
'On the other hand the language of section 285 (1) read with the provisions of section 285 (2) implicitly 
bans the holding of such a trial. 


On Appeal under Article 134 (1) (c) of the Constitution of India from the 
Judgment and Order dated the 27th October, 1952, of the High Court of Judicature 
for the State of Rajasthan at Jodhpur (Wanchoo, C.J. and Bapna, J.), in D.B. 
Criminal Murder Reference No. 2 of 1952, arising out of the Judgment and Order 
dated the ist July, 1952, of the Court of the Sessions Judge, Pali, in' Criminal 
Original Case No. 2 of 1951. ; : 


H. J. Umrigar, Advocate, appointed by the Court, under rule8 of Order 21, 
Supreme Court Rules, 1950, for Appellants. 


Porus A. Mehta, Advocate, for Respondent. 


The Judgment of the Court was delivered by 


Mahajan, J.— This is an appeal under Article 134 (1) (c) of the Constitution 
of India, by Magga and Bhagga, who have been convicted under section 302, 
Indian Penal Code, for the triple murders of Ganesh, Gheesa and Hardas. 


The case relates to ari incident which took place on the night between the 
3rd and 4th April, 1951. Gheesa and Ganesh, deceased, Ratna, Govind, another 
‘Ganesh who is a witness in the case, and Hardas had gone to “ Imaratia " a well 
in village Gadwara on that night to keep watch over the crops there. Gheesa slept - 
in one shed near the well, while Hardas slept in another shed some distance away, 
and Ratna slept in a third shed near the entrance gaté. Ganesh, deceased, Ganesh 
(P.W.), and Govind slept on the threshing floor further away from the well. Some 
time after midnight Ratna woke up on hearing the cries of Gheesa. It is alleged 
that he then saw the two accused beating Gheesa, accused Magga having in his 
hand a farsi and accused Bhagga having a katari and an axe. Hardas, who 
woke up on hearing the'cries, rushed to the aid of Gheesa and thereupon the two - 
accused, Magga and Bhagga, fell upon him and attacked him with'farsi and axe. 
Ratna ran away and hid himself near the well. On an alarm being raised, one 
Krishna who was working on a nearby well came and witnessed the attack on 
‘Hardas. The accused after finishing Gheesa and Hardas went to the threshing 
floor where Ganesh, deceased, was sleeping. There Magga asked Bhagga to hit 
Ganesh with the axe and Bhagga immediately hit Ganesh with the axe and he 
fell down. Thereafter Magga hit Ganesh two or three times with the farsi on the 
legs and Bhagga cut the neck of Ganesh with the katari. Govind (P.W.) entreated 
on behalf of Ganesh but he was threatened and was told that if ne did not keep. 
quiet he would also be killed. Without injuring Govind and Ganesh, P.Ws., the . 
.accused then left the place. : i 


Information of the incident was carried to the village by Ratna and a report 
-of it was made to the police at 11-30 A.M. on 4th April, 1951. In the report it 
"was stated that “ Bhagga and Magga are standing at their house with swords and 
are saying that they would kill more persons. , Village people are surrounding 
them outside the house." "The Sub-Inspector of Police, when he arrived at the 
village, found the house of the accused surrounded by the villagé people. The 
-door of the house was closed from inside and the accused were standing on the 
‘chabutra inside. Magga had a farsi in his hand and Bhagga had an unsheathed 
‘sword. The Sub-Inspector got the door opened, arrested the accused, and took 
‘possession of che farsi and the sword. He also recovered the axe and a katari 
"which were bloodstained. The clothes of the accused :were also taken possession 
-of after the arrest and they appeared to have bloodstains on them. 


The accused pleaded not guilty. They admitted their partrership in culti- 
vation at " Imaratia": well with -the -deceased but denied that any quarrel took 
place between" them: and the other partners about the cutting of the erop? They 
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also denied that they had gone to the well armed with various weapons and had 
committed the murder of Gheesa, Hardas and Ganesh. ; 


." The Sessions Judge on the evidence led, by the prosecution felt satisfied that, : 
the prosecution case-was proved beyond all reasonable doubt. It was held that 
the murder was brutal and advantage had been taken of the persons who were 
sleeping to kill them. In the result the appellants were convicted under.section 302, 
Indian .Pènal Code, and sentenced to death.. ‚The sentence of death | passed on them 
by the Sessions Judge was confirmed by the High Court after examining the éviderfce’ 
afresh: In the High Court a contention was raised that the whole trial was vitiated 
inasmuch as it had not been conducted in accordance with procedure prescribed, by 
law. This contention was negatived on the ground that the irregularities” com- 
mitted in the course of the trial were such as were cured by the provisions of sec- 
tion 537, Criminal Procedure Code.: As the objection raised concerned the validity 
of the trial the case was certified as a-fit one for appeal to this Court. 

The facts which concern the validity of the trial, shortly stated, are these : . 
The trial began on 22nd March, 1952. "Three assessors had been summoned for 
that date. Of these two were present while thé third did not come. ‘Thereupon 
one. person who was present in the Court premises.and whose name was in the 
"list of assessors. but who had not been summoned in the manner prescribed by the 
Code of Criminal Procedure was chosen as an assessor. The trial then began-with 
'the three assessors so chosen, viz., Jethmal, Balkrishna and Asharam. On the 6th 
June, 1952, Jethmal, one of the assessors, absented himself and for some reason, 
which is not clear from the record, one Chimniram was asked to sit in place of 
Jethmal as an assessor with the result that on the 6th June, 1952, there were three 
ASSESSOTFS, UiZ., Balkrishna and Asharam, who had been sitting from the beginning. 
of the trial and Chimniram who was introduced for the first time that day.” On the 
agrd Jurie also Chimniram, Balkrishna and Asharam sat.as assessors. On 27th. 
June, however, Jethmal re-appeared and was allowed to sit and since that date 
four assessors sat throughout, viz., Jethmal, Chimniram, Balkrishna and Asharam. 
Eventually all these four assessors gave their opinion on the first July, 1952, when 
the trial came to ad end. ‘It was contended that the trial was bad as it took place 
in defiance of the provisions of sections 284 and 285 of the Code of Criminal Procedure 
and that such-an illegality could not be cured by the provisions of section 537 
of the Code. 

* In order to judge of the udis of this objection it is necessary to set out the- 
provisions of the Code relevant to this matter. Section 284 provides that, 
“When the trial is to be held with the aid of assessors, not less than three and, i£ 
possible, four shall be chosen from the persons summoned to act as such.” ' The- 
section as it originally stood required that “two or more shall be chosen as the 
Judge thinks fit,” so that there had to be a minimum of two assessors. In the year: 
1923, that provision was amended so as to make,a minimum of three assessors an. 
essential requisite for a trial to be held with the aid of assessors. A trial com~ 
menced with less than three assessors. is not authorised by the provisions of this 

_ section as it now stands. Therefore, unless a case comes within the provisions of 
the next following section 285, a trial held in defiance of the provisions of section 284. 
would not be legal. Section 285, however, has no application to cases where a trial. 
is commenced with less than three assessors. (Vide Balak Singh v. Emperor! ; ; 
Sipaitar Singh v. King-Emperor?.) Section 285 provides: . 

(a) „If in the course of a trial with the aid of assessors, at any time before the finding, any- 


assessor i is from any sufficient cause, prevented from attending throughout the trial, or absents himself,. 
and it is not practicable to enforce his aren dane, the trial shall proceed wih the aid of the other 


assessor Or assessors. ' de. none 
-(2) *If all the assessors aré 'prevented from attending or absent themselves, t the proceedings shall 
be stayed: ‘and a new trial shallbe held:with the aid of fresh assessors."'. poy os 
In cases contemplated: "by this! section a trial commenced: with the aid of three: 
assessors can be continued ‘and’. finished with the aid of ess than three assessors.. 


a LAN 
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This section, however, does neither authorise the substitution of an assessor for.an 
absent. assessor, nor does it authorise an addition: of an assessor to the number of 
assessors during the course of the trial. : The.effect of the ‘provisions cf sections 284 
and 285 is that a trial cannot be validly commenced with less than three assessors 
chosen in the manner prescribed by the Code, but once validly commenced it can 
be continued in certain cases: to a finish if some though not all, of the persons origi- 
nally appointed, attend throughout the trial. If all of them do not attend, then a 
fre$hi trial has to be held. An addition in the number of the assessors or a change 
or substitution in their personnel during the course of the trial is not warranted 
by the Code ; on the other hand, it is implicitly prohibited. The procedure pres- 
cribed iby-section 285 (1):is not of a-permissive nature. It has to be followed if the 
conditions prescribed are fulfilled, and like section 285 (2) it isof a mandatory charác- 
ter.: No scope is left in these provisions for the exercise of the discretion of the 
Judge for supplementing these provisions and for holding’a trial in a manner different 
from the one prescribed and far conducting it with the aid of some assessors originally 
appointed, and also with the aid of some others recruited during the trial: Section 
309 provides that when a trial is concluded, the Court may'sum up the evidence for 
the prosecution and defence and shall then require each of the assessors to state his 
opinion orally and shall record such opinions. Sub-clause (2) of this section enacts. 
that the:Judge shall then give judgment, but in doing so shall not be bound to conform 
to the opinions of the assessors. Sections 326 and. 327 enact the method and manner 
of summoning assessors and jurors. Section 537 provides as follows: ~ : 

“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII or on appeal or 
revision on account— Br 

(a) of any error, omission or irregularity in the complaint, summons, warrant, charge, procla- 
mation, order, judgment or other praceedings before or during trial or in any inquiry or other proceed- * 
ings under this Code, or... 

(c) of the omission to revise, any list of jurors or assessors in accordance with section 324, or 
. . (d) of any misdirection in any charge to a jury, unless such error, omission, irregularity or 
misdirection has in fact occasioned a failure of justice.” ; ] 

The first objection that was taken in the High Court to the validity of the 
trial was that Asharam who had not been summoned as an assessor could not be 
appointed as such and hence it should be held that the trial commenced with a 
minimum of two assessors in defiance of the provisions of section 284. What 
happened was this: On the date fixed for the trial there was a deficiency in the- 
number of persons who had been summoned and who appeared to act as assessors, 
the Court then sent for Asharam whose name was in the list of assessors and ordered. 
him to sit as an assessor. The High Court took the view, and we think rightly, 
that the circumstance that the formality of issuing a summons was not gone through. 
was a mere irregularity which was curable under section 537 of the Code, as there. 
was no failure of justice caused on account of that irregularity and that the trial on. 
that account could not be held to be bad. This view is im accord with the decision: 
of the Calcutta High Court in King-Emperor v. Ramsidh Rait, with which we agree. 
We are constrained, however, to observe that the High Court did not fully appreciate 
the decision of the Patna High Court in Balak Singh v. Exiperor*, when it said that 
that decision held a trial bad where a person was chosen as an assessor who had' 
not been summoned. In that case during the examination of the first witness only 
one qualified assessor was present in Court, and capable of acting as such, the judge: 
ordered another person who happened to be present in Court but was not in the 
official list of assessors to act as an assessor, and it was held that as the trial commenced. 
with only one assessor and not with two duly qualified assessors the trial was abortive 
and contrary to law. No exception could therefore’ be ‘taken tó the rule stated 
in this decision.’ nos SU gulis s f a 
"The second objection against. the validity of the triàl taken before the High, 

€ assessors 


Court was'founded on section 285.’ It was contended that when one of th 
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appointed. absented himself the Court was bound, under section 285, to ascertain 
before proceeding further with the trial whether the absence of the assessor was due 
to sufficient cause and whether it was practicable to enforce his attendance and that 
the judge in this case failed to observe this condition which alone entitled him to* 
continue the trial with the remaining assessors and that the defect was fatal to the 
validity of the trial. The High Court held that though there was non-compliance 
with the provisions of section 285 in the case, this irregularity was cured by sec- 
tion 537 as it had not in fact caused failure of justice. We agree with the High 
Court in this conclusion. It is no doubt true that the section enjoins on the Judge 
a duty to find whether there is a sufficient cause for the non-attendance of an 
assessor and whether it is not practicable to enforce his attendance and ordfnarily 
the proceedings must represent on their face whether this duty has been performed 
but we think that such an omission on his part does not necessarily vitiate the trial. 
We are further of the opinion that when a judge proceeds with a trial in the absence 
of one or two of the assessors with the aid of the remaining assessor or assessors, it 
may be presumed that he has done so because he was satisfied that it was not practi- 
cable to enforce the attendance of the absent assessor or assessors and that there 
"was sufficient cause for his or their non-attendance. If, however, there is evidence 
to a contrary effect, the matter may be different. Failure to record an order indi- 
cating the reasons for proceeding with the trial with the aid of.the remaining 
assessors can at best be an irregularity or an omission which must be held to be such 
as to come within the reach of section 537 unless it has in fact occasioned a failure 
of justice. It could not be seriously argued that such an omission can lead to such 
a result. 


Finally the learned counsel contended, also relying on section 285, that the 
Sessions Judge had no jurisdiction or power to substitute an assessor or to reinstate 
the absent assessor, or to add to the number of assessors. When the point was 
raised before the High Court, it fully realized that there was no provision in law 
"which permitted such substitution of an absent assessor by another assessor or 
the. subsequent reinstatement of an absent assessor as had been done in this case. 
It, however, felt that the irregularity was of the same nature as non-compliance 
with the provisions of section 285, and as such was cured by section 537 of the Code. 
In regard to the addition of an assessor during the trial it said : 

.. * We have not been able to find any reported case where an assessor had been added in the 
middle of the trial as has been done by the learned Judge. That is perhaps due to the fact that no 
Judge ever did such an obviously silly thing, but considering that the trial, in any case, continued 
with the aid of two assessors who were there throughout, there was, in our opinion, substantial com- 
pliance with the mode of trial provided in the Code and the irregularity committed by the addition of 
‘Chimniram in June, 1952 is curable under section 537 as it did not occasion any failure of justice. 
The Sessions Judge was still the Court of competent jurisdiction to try the case and all that he did 
was to add unnecessarily one more assessor to advise him when he had no business to do so. 


We can ignore his presence altogether and as the irregularity has not caused failure of justice, the trial 
will not be vitiated.” ^ 


In our judgment, the High Court was in error in this view. The Sessions Judge 
during the progress of the trial not only made a change in the personnel of the 
assessors originally appointed and also added to their number, but he actually 
took the opinions of all the four assessors as required by the provisions of section 309 
of the Code, and acted in accordance with those opinions in convicting the two 
appellants. It is plain that a unanimous verdict of four assessors is bound to weigh 
much more with a judge than the opinion of two persons. We have not been 
able to understand how the High Court could ignore the presence of assessors 
altogether who had given their opinions and which opinions had been accepted 
by the Judge. The opinion of an assessor is exercised in the judicial function 
imposed upon him by law, and the Judge is bound to take it into consideration 
and he cannot dispense with it. The Judge considered this trial as if he had 
commenced it with the aid of four assessors, and taking into consideration their 
opinion, he convicted the appellants. It.is difficult to assess the value which 
the Judge gave to the opinions of the assessors at the time of arriving at his finding 
and the High Court was' in error in thinking that it did no harm and caused 
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no prejudice. We cannot subscribe to the view of the High Court that the trial 
should be taken as having been conducted with the aid of the two assessors as 
sanctioned by section 285, Criminal Procedure Code. That is not what actually 
happened. It is difficult to convert a trial held partly with the aid of three assessors 
and partly with the aid of four assessors iato one held with the aid of two assessors 
only. At no stage was the trial held with the aid of two assessors only. The third. 
substituted assessor attended a part of the trial and the added fóurth assessor 
also attended a part of it. None of these two were present throughout. Thus the 
trial when it concluded was a different trial from the one which was commenced under 
the provisions of section 284, Criminal Procedure. Code.To a situation like this we 
thinlesection 537 cannot be called inaid. Such a trialis not known to the Code and 
it seems implicitly prohibited by the provisions of sections 284 and 285. What 
happened in this case cannot be described as a mere error, omission or irregularity 
in the course of the trial. It is much more serious. It amounts to holding a trial 
in violation of the provisions of the Code and goes to the root of the matter and 
the illegality is of a character that it vitiates the whole proceedings. As observed 
by their Lordships of the Privy Council in Subramania Iyer v.  King-Emperor!, 
disobedience to an express provision as to a mode of trial cannot be regarded 
as a mere irregularity. In Abdul Rahman v. King-Emperor®, the distinction 


between cases which fall within the rule of section 537 and those which 


are outside it was pointed out by Lord Phillimore. There it was said that the 
distinction between Subramania lyer's case? and that case in which there was an 
irregularity in complying with the provisions of section 360 of the Code, was fairly 
obvious. In Subramania lyer's caset the procedure adopted was one which the 
Code positively prohibits and it was possible that it might have worked actual 
injustice to the accused but that the error in not reading the statements of wit- 
nesses to them was of a different character, and such an omission was not fatal. In 
Pulukurti Kotayya v. King-Emperor® their Lordships again examined this question. 
That was a case where there had been a breach of the provisions of section 162, 
Criminal Procedure Code, and it was held that in the peculiar circumstances of that 
‘case it had not prejudiced the accused and the case therefore fell under section 537 
and that the trial was valid notwithstanding the breach of section 162. Sir John 
Beaumont in delivering the decision of the Board made the following observations 
which bring out the distinction between the two sets of cases :— | 


“ There are, no doubt, authorities in India which lend some support to Mr. Pritt’s contention 
and reference may be made to Tirkha v. Nanak^, in which the Court expressed the view that section 537, 


“Criminal Procedure Code, applied only to errors of procedure arising out of mere inadvertence, and 


not to cases of disregard of, or disobedience to, mandatory provisions of the Code, and to In re Madura 
Muthu Vannian?, in which the view was expressed that any failure to examine the accused under 
section 342, Criminal Procedure Code was fatal to the validity of the trial, and could notbe cured under 
section 537. In their Lordships’ opinion this argument is based on too narrow a view of the operation 
of section 537. When a trial is conducted in a manner different from that prescribed by the Code (as in Subramania 
Iyer's case*), the trial is bad, and no question of curing an irregularity arises ; but if the trial is conducted 
substantially in the manner prescribed by the Code, but some irregularity occurs in the course of such 
conduct, the irregularity can be cured under section 537 and nonetheless so because the 
irregularity involves, as must nearly. always be the case, a breach of one or more of the very 
comprehensive provisions of the Code. The distinction drawn in many of the cases in India 


' between an illegality and an irregularity is one of degree rather than of kind. This wiew finds support 


in the decision of their Lordships’ Board in Abdul Rahman v. King Emperor®, where failure to comply 
with séction 360, Criminal Procedure Code, was held to be cured by sections 535 and 537. The 
present case falls under section 537, and their Lordships hold the trial valid notwithstanding the 
breach of section 162.” 

In our judgment, the trial conducted in the present case was conducted in a manner 
different from that prescribed by the Code and is bad and no question here arises 
of curing any irregularity. The Code does not authorize a trial commenced 
with the aid of three named assessors to be conducted and completed with the 
aid of four assessors. The substitution of one assessor by another and an addition 


1. (1901) 11 M.L.J. 233: L.R. 28 LÀ. 257: 3. (1947) 1 M.L.J. 219: LR. 54 LA. 65 
I.L.R. 25 Mad. 61 (P.C.). ' (P.C.). 
2. (1926) 52 M.L.J. 585: L.R. 54 I.A. 96 4. (1927) LL.R. 49 All. 475. 
P.C.). "s . 5. (1922) 43 M.L.J. 402 : I.L.R. 45 Mad. 820. 
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to the number of.assessors appointed at the commencement of the trial is not sanc- 
tioned by section 285, Criminal Procedure Code, nor is it authorized by section 284. 


. On the other hand, the language of section 285 (1) read with the provisions of section ' 


285 (2) implicitly bans the holding of such a trial. It is not possible to say with any e 
degree of certainty to what extent the. opinion of the outgoing and the incoming 


‘assessors who did not attend the whole of the trial influenced the decision in the 
.case ; but as such a trial is unknown to law, it has to be presumed that it was illegal. 


Mr. Mehta for the State Government contended that under section 309 (2) the 


Opinion of assessors is not binding on the sessions‘judge and their presence or ab- 


sence does not affect the constitution of the Court and that as at this trial at least 


"two of the assessors originally appointed sat throughout the trial it should be held 


that the trial was substantially a trial conducted in accordance with the provisions 
of the Code. The learned counsel did not go to the length of urging that q trial 


“without the aid of any assessors whatever was a good trial under the Code. Such 


a contention, if raised, would have to be negatived in view of the clear provisions 


‘of section 284 and of sub-section (2) of section 285. The appointment of at least 


three assessors is essential for the validity of a trial of this character at its commence- 
ment, and once validly commenced, in certain events, it can be validly concluded 
if at least one of them remains present throughout, while others drop out ; butia trial 
conducted in the manner in which it was done in this case is wholly outside the 
contemplation of the Code and it is not possible to hold that it was concluded accord- 
ing to the provisions of the Code. The provision in the Code that the opinion 
of .the assessor is not binding on the sessions judge cannot lend support to the con- 
tention that the sessions judge is entitled to ignore their very existence. As already 
pointed out, though he may not be bound to accept their opinions, he is certainly 
bound to take them into consideration. ‘The weight to be attached to such opinions 
may well vary with the number of assessors. 


Mr. Mehta to support his contention placed reliance on the majority decision 


- of the Madras High Court in King-Emperor v. Tirumal Reddi!. In that case the 
. trial continued for about seven weeks. During that period one of the assessors 


was permitted to absent himself during two whole days, and five half days respec- 
tively, at first, so that he might visit his mother on her death-bed, and subsequently, 
to perform the daily obsequies rendered necessary by her decease. He then resumed 
his seat as an assessor and continued so to act until the termination of the trial, all 
the depositions recorded in his absence having been read by him on his return. At 
the conclusion of the trial the sessions judge invited the opinion of each assessor, 
and recorded. it. The opinion of each was that all the accused were guilty and the 
judge concurring in that opinion, convicted the accused. On appeal it was con- 
tended that the judge had acted contrary to law in allowing the assessor who had 
been absent to resume his seat as an assessor and in inviting and taking into consi- 
deration his opinion in deciding the case. It was held by the majority of the Court 
that the finding and the sentence appealed against had been passed by a court of 
competent jurisdiction within the meaning of section 537 of the Code and that the 
defect in the trial did not affect its validity and was cured by that section as the 
irregularity had not in fact occasioned a failure of justice. Mr. Justice Davies took 


.a different viéw. This decision was clearly given on the peculiar facts and circum- 


stances of that case and i$ no authority in support of the view contended for by 
Mr. Mehta. i ; 

For the reasons given above we are constrained to hold that the trial of the 
appellants conducted in the manner above stated was bad and the appellants 
have to be retried in accordance with the procedure prescribed by the Code. 

In the result we allow this appeal, quash the conviction and sentence passed 
on the appellants, and direct their retrial by the sessions Judge in accordance with 
the procedure prescribed by the Code. - ' 

. Agent for Respondent : G.H. Rajadhyaksha. 
G.R./;K.S. . —— ` Appeal allowed. 


I. (1901r) 11 M.L.J. 241 : LL.R. 24 Mad. 523. , «* 
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[THE SUPREME COURT OF INDIA:] 
[Civil Appellate Jurisdiction.] ' 
PRESENT :—MEHRCHAND MAHAN AND 8. R. Das, A 
Buddu Satyanarayana and others ' POCHE ax "Abpellants* 
Konduru Venkatapayya ‘and others fe es Respondents. 


Inam—Grant to temple—Archakas and their predecessors-in-title i in long Possession of properties and rendering 
services—Presumption of lost grant in favour of archakas—If permissible. 


Madras Hindu Religious Endowments Act (1I of 1927), Chapter VI-A—Proceedings for ejestment —-Archakas 
asserting adverse rights—If entitled to equitable relief and be allowed to remain in possession. and appropriate income 
Jor reasonable remuneration and expenses of services. ! 


Aepresumption of an origin in some lawful title may in certain circumstances be made to support 
possessory rights long and quietly enjoyed where no actual proof of title is forthcoming but that pre- 
sumption cannot be made where there is sufficient evidence and convincing proof of the nature ofthe 
grant and the person to whom'it was made. In the face of the entries in the Inam Register and the 
. Statement filed in the inam inquiry by the Archakas’ predecessors-in-title clearly indicating that the 
inam grant was made in favour of the temple by the grantor no presumption of lost grant can be made 
in favour of the Archakas. 


In a proceeding for the framing of a scheme relating to a temple it may be permissible to take into 
account the claims moral if not legal, of the Archakas to reasonable remuneration for their services and 
‘expenses and to make some provision for protecting their rights (for-instance by allowing them to 
remain in possession of the land and appropriate the income). But in proceedings for ejectment 
under, Chapter VI-A of the Madras Hindu Religious Endowments Act, 1927, where the Archakas 
Actually asserted an adverse right in the face of the honest admission of their predecessors-in-title, such 
conduct cannot but be regarded as disentitling them from any claim founded on equity, even if it were 
permissible for the Court in a suit of that description to give such relief as can be given in proceed- 
ings for framing a scheme. 


On appeal from the Judgment and Decree dated the 15th December, 1948; 
of the High Court of Judicature at Madras (Subba Raoand Panchapakesa Ayyar, JJ.) 
in Appeal No. 474 of 1945, arising out of Judgment and Decree dated. the 31st 
July, 1945, of the Court of the Subordinate Judge of Tenali, in Original Suit No. 24 
of 1944. 


M. C. Setalvad, Attorney-General for India (JV. POr and K. R Chou- 
dhury, Advocates, with him) for Appellants. 


K. S. Krishnaswamy Aiyangar, Senior Advocate (M. Badhe bank, Advocate, 3 


with him) for Respondent No. r. 


The Judgment of the Court was delivered by 


Das, J—This appeal arises out of a suit for recovery of possession of cer- 
tain immoveable properties measuring about 93 acres and 33 cents which are more 
fully and particularly set out and described in Schedule A to the plaint. That 
suit was instituted by Konduru Venkatapayya, respondent No. 1, in his capacity 
as the Executive Officer appointed by the Government on the 15th July, 1942, 
in respect of Sri Somasekharaswami Temple at Kotipalle, hamlet of Donepudi, a 
temple notified on the 26th October, 1939, under the provisions of Chapter VI-A of 
the Madras Hindu Religious Endowments Act (Act II ef 1927). The suit was 
instituted in forma pauperis. The claim for ejectment of the defendants was founded 
on the allegation that the properties belonged to the temple, having been given 
toit by an Inam grant made in 1770 A.D. by Janganna Rao, the then Zamindar 
of Rachur, that the defendants 1 to 16 and their predecessors were Archakas 
rendering Nitya Naivedya Deeparadhana services and as such were in possession 
of the properties for and on behalf of the temple and that defendants 17 to 43 
were the lessees under the Archakas and that the defendants 1 to 16 were wrong- 
fully claiming the properties as their own and the other defendants claimed to be 
in possession of portions of the properties as their lessees. The plaintiff instituted 
this suit after having given registered notice to the defendants to make over pos- 


session of the suit properties to the plaintiff as the Executive Officer of the temple . 
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but the defendants were still continuing in such possession im spite of such notice. 
The defendants filed written statements raising. various contentions and issues 
to which it is not necessary now to refer. The learned Subordinate Judge by 


' ^ his judgment.dated the 31st July, 1945, decreed the plaintiff's suit. Some of the , 


defendants pr'eferred an appeal to the High Court but the High Court dismissed. 
the same. ‘Those defendants obtained leave of the High Court to appeal to. the 
Federal Court and that appeal has now come up for hearing before us. . 


The only two points which were raised before us, as before the High Couft, 
are (ry whether the Inam grant was made in favour of the temple or whether the 
grant was made in.favour of the Archakas burdened with the duties of service, 
and (2) what right did the grant confer on the grantee—whether it was a grant 8f the 
land itself or only of the melvaram interest in the properties. bes 


"Re, 1—It is urged by: the learned Attorney-General that as the ‘defendants 


` © and their predecessors have been in possession of the properties from ancient times. 


it should be presumed that their possession originated in some lawful title con- 
ferred on them... In short, the contention, founded .on several judicial decisions, is 
that the principle of a lost grant should be applied in this case in favour of the 
Archakas who have been in quiet possession for over a century and a half. There 
is no doubt, on the authorities, that a presumption of am origin in some lawful 
title may ‘in certain circumstances be made to support possessory rights long and 
quietly enjoyed where no actual proof of title is forthcoming but it is equally well 
established that that presumption cannot be made where there is sufficient evidence 
and convincing proof of the nature of the grant and the persons to whom it, was 
made. It is true.that the original grant is not forthcoming but turning to the 
- evidence we find two documents which appear to us to be decisive on the question. 
' of title. The first one is Exhibit P-3, a copy of the relevant entries in the:Inam. 
Register. of 1860: : This Inam Register was prepared after enquiries made by 
the Inam Deputy Collector and the statements furnished at that time by the then. 
Archakas were taken into consideration for preparing the register. The copy 
of the statement filed by the then Archakas before the Inam Deputy Collector 
was exhibited in this case as Exhibit D-3. In the Inam Register (Exhibit P-g), under 
the several columns grouped under the general heading “ Class, extent and value 
of Inam ”? this Inam is classified in column 2 as Devadayam. In column 3 are 
, Set out the survey: numbers together with the word ‘ Dry’ indicating the nature 
. of the land comprised within the survey numbers. The areas are set out in column 5. 
` The heading of.column 7 is. * where no survey. has been made and no assessment . 
fixed. by. Government, the cess paid by the ryot to the Inamdar, or the average 
‘assessment of similar Government land should be entered in column (7)? Under 
this héading are set out the amounts of respective assessments against the three 
survey numbers totalling Rs. 198-13-9. We then pass on to the next group -of 
columns under the general heading “Description, tenure and documents in support 
of the Inam.” Under column 8 “description of Inam’ is entered the remark “ For 
the support of a Pagoda. Now kept up.” The entry in column g shows that 
the Inam was free of tax,i.e., sarvadumbala. Under column 10 headed ““ Hereditary, 
unconditional for life only or for two or more lives" is mentioned ‘ Permanent.’ 
The name of the grantor a9 stated in column 11 is Janganna Rao and the year of 
grant is fasli 1179 A.D. 1770. In column 13 the name. of the temple is set out 
as the original grantee. The name of the temple and the location of the temple : 
are also set out under columns 16 and 17. Turning now to the statement Exhibit 
, D-3 caused to be written and filed by the then Archakas during the Inam Inquiry 
held in 1859-60 Sree Somasekharaswami Varu is given as the name of the Inamdar 
and the present enjoyer. » The name of the temple is also set out under columns 3, 
5, 6 and r2. Under thé heading * Income derived from the Inam whether it is 
sarvadumbala or jodi. If jodi the amount” in column 13 is stated “ Sarvadumbala 
Inam. Cistaccording to the rate prevailing in the neighbouring fields—Rs. 266-3-1.” 
_ This statement (Exhibit D-3) bears the-signature of the Karnams and. the witnesses. 
It will be noticed that neither in the Inam Register Exhibit P-3 nor inthe statement 
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Exhibit D-3 is there any mention of the Archakas as the grantee or for the matter of 
that having any the least interest, personal or otherwise, in the subject-matter 
of the Inam grant. The two exhibits quite clearly indicate that the Inam grant 

« Was made in favour of the temple by the grantor and that in the face of this definite 
evidence and proof of the nature of the grant no presumption of a lost grant can be 
made in favour of the Archakas. We, therefore, in agreement with the High 
Court, hold that the deity was the grantee and the first question raised before us. 
myist be answered against the appellants. 


. Re. 2—The learned Attorney-General next contends that assuming that the 
Tnam grant was made in favour of the temple it was only a grant of melvaram interest 
and that the Archakas who have the kudivaram rights cannot be ejected. He relies 
strongly on an unreported judgment of the Madras High Court in Appeal No. 213. 
of 1942, The Board of Commissioners for the Hindu Religious’ Endowments, Madras v. 
Parasuram Veeraraghavacharyulu and others, where it was held : 

“ The records of the Inam settlement really contain only one clearindication as to the precise 
extent of this grant. The statement at the Inam Inquiry Exhibit V upon which the decision of the 
Inam Commissioner was presumably based contains a column headed “ Income realised from the 
Inam Sarvadumbala’: and in that column we find the entry “Rs, 14 servadumbala*. On its face this: 
entry seems to show that the income of the Inam was Rs. 14 free from all charges.- We find, however, 
from the Inam Register, Exhibit IV, that the assessment of the Inam on the basis of the enjoyment 


of 16:97 acres is also Rs. 14. This seems to indicate that the extent of thc Inam was the amount of 
the assessment. 


* * * * * * 

It seems, therefore, that the decision must rest on the recital in Exhibit V that the income of the 
Inam consists of Rs. 14, read along with the recital in Exhibit IV that the assessment on the land also 
comes to Rs. 14. On these materials we confirm the findings of the learned District Judge, although 
we do not accept his reasoning, and hold that the grant is a grant of melvaram only.” 

The facts of that case appear to us to be different from those in the present 
case. The Archakasin that case were found to have the kudivaram rights from 
before the Inam grant was made. In the copies of the Inam Register and Inam 
Statement filed in that case the Archakas were shown as the grantees and the present 
enjoyers of the Inam grant and the amount shown under the heading in column 2 
of the Inam Register as the assessment was the same as the amount shown under 
column 3 of the Inam Statement under the heading ““ Income derived from Inam." 
In the case before us the Archakas are nowhere mentioned in either Exhibit P-3, orin 
Exhibit D-3, there is no evidence that they had any title to Kudivaram rights and finally 
the amount of assessment shown under colunin 7 of the Inam Register Exhibit P-3; 
is Rs. 198-13-9 whereas the amount shown as income derived from the Inam 
asshown1n column 13 of the Inam Statement ExhibitD-3 is Rs. 266-3-1. Apart from: 
these points of distinction the decision relied on by the learned Attorney-General! 
appears to us to be of doubtful authority. As will appear from the passages quoted! 
above, the decision rested mainly, if not entirely, on the fact that the amount 
of assessment and the amount of income were the same and the conclusion was 
drawn that the Inam grant comprised only of the revenue assessment,’ i.e., of 
melvaram rights. We are unable to follow the reasoning. Whether the Inam 
comprised the land itself, that is to say, both melvaram and kudivaram rights or 
only the melvaram rights the entries had to be made in the Inam Register in the 
same form and even in the case of the grant of the land itself comprising both the- 
rights the amount of assessment had to be set out under column 7 of the Inam 
Register for it is not suggested that à different form had to be used where the- 
grant comprised both the rights. It follows, therefore, that no inference tbat the- 
Inam grant comprised only melvaram rights can be inferred from the fact that 
under column 7 only the amount of assessment is set out, and, therefore, the rea-. 
soning on which the decision relied on by the learned Attorney-General was 
founded cannot be supported as correct. Indeed, that decision has been dissented 


from by another Bench of the Madras High Court in Yelamanchili Venkatadri and’ 


another v. Vedantam Seshacharyulu and others!. In the present case the High Cour 
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"was, in our opinion, clearly right in preferring the last mentioned decision to the 
unreported decision mentioned above. Having regard to the different entries 
under the different columns in Exhibit P-3 and Exhibit D-3, there is no éscape 
from the position that this Inam grant in favour of the temple comprised both the 
interests in the land. pue 


An argument was sought to be raised by the learned Attorney-General that 
the grantor Janganna Rao was only the Collector of the revenue and as such could 
not grant more than what he had got. Reference was made to the Kistna Distrfct 
Manual by Gordón Mackenzie but it appeared that the person therein mentioned 
"was not the same grantor as we are concerned with in this case and the point was 
not pursued and riothing further need be said about it. due (mo HP 


Finally, the learned Attorney-General submits that these Archakas who 
were rendering services faithfully from generation to generation from ancient*times 
should not, in equity, be ejected from the entire lands and that they should be 
allowed to remain in possession of the lands and be permitted to appropriate to 
themselves the expenses of the services and a reasonable remuneration and the 
rest of the income should be made over to the temple as its property. Reference: 
was made to two unreported decisions of the Madras High Court in Appeal No.: 
218 of 1946, Dandibhotla Kutumba Sastrulu v. Kontharapu Venkatalingam, and in, 
Appeal No. 709 of 1944, Buddu Satyanarayana v. Dasari Butchayya, Executive Officer 
of the temple of Sri Malleswaraswami Varu, China Pulivaram. In a proceeding for 
the framing of a scheme relating to a temple it may be permissible to take into 
account the claims, moral if not legal, of the Archakas and to make some provision 
for protecting their rights, but those considerations appear to us to)be-entirely out. 
of place in a suit for ejectment on proof of title. If the two decisions lay down, 
asit is contended they do, that the principles which may have a bearing on a 
proceeding for framing of a scheme or for enforcing the scheme that is framed may. 
be.applied to a case of the kind we have now before us it will be difficult for us to 
uphold them either on authority or on principle. Further what is the conduct of 
the Archakas defendants appearing on the record of this case? Although they 
are Archakas they actually asserted an adverse right in the face of the honest 
admission of their predecessors-in-title, made in the Inam statement Exhibit D-3.. 
Such conduct cannot but be regarded as disentitling them from any claim founded 
on equity. .The explanation put forward for, the first time in paragraph 7 of their 
present statement of case filed in this Court explaining the absence of a claim to the 
‘property by their predecessors at the time of the Inam Inquiry, namely, respect for 
the ‘deity enjoined by Agama Shastra is not at all convincing. Further, the giving 


of such equitable relief must depend on questions of fact, namely, the income of, 


the property, the reasonable expenses and remuneration for the services, the amounts 


‘appropriated by them all this time and so forth which have not been investigated 


into in this case, because, no doubt, this question of equitable relief has been put 
forward as a last resort after having lost their battle. We do not think in the 
circumstances of the case any indulgence should. be shown to the Archakas even 
if it were permissible for the Court in a suit of this description to give such relief. 


The result, therefore, is that this appeal must fail and is accordingly dismissed 
with costs. | d | 


Agent for Appellants DOS. Subramaniam. 
Agent for Respondent No. 1: M.S. K. Aiyangar. 
G.R./K.S. | Appeal dismissed" 
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J&gadambal and: another : . .. Respondents. 


Hinds Law—Dancing girl—Inheritance to—Married and dasi daugitters—Preference— 


blic 


In the absence of proof of existence of a custom governing succession to the estate 
of a Mancing girl by which a dasi daughter excluded a married daughter, the case has to 
rest on rules of justice, equity and good conscience as no clear text of Hindu law applies 
to such a case. A just rule to apply in such a case is one ,of propinguity according to 
which the married and dasi daughters would take the mother's property :n equal shares. 


A -community living.in one particular district may have evolved a particular custom but 
from that it does mot follow that the community living in another district is, necessarily 
following the same custom. i 4 


. A dasi daughter admittedly married to the idol and living a life of prostitution cannot 
‘claim preference as a ‘maiden over her married sisters to succession under the Mitakshara 
text. It is inconceivable that when the sages laid down the principle of preference concerning 
unmarried daughters they ‘would have intended to include a prostitute within the ambit 


"of that text. 


On Appeal from the Judgment and Decree, dated the 16th September, 1949, 


of the High Court.of Judicature at Madras (Subba Rao and Chandra Reddi, JJ.) 


in Appeal No. 162 of 1946 arising out of Judgment and Decree, dated the 30th 
November, 1945, of the Court of the Subordinate Judge of .Tanjore in Original 
Suit No. 34 of 1945. ; ; ae m 


S. Ramachandra. Iyer, Advocate, for Appellant. 


T. R. Srinivasan, Advocate, for Respondent No. 1. l 


The Judgment of the Court was delivered by . 

` Mahajan, J.—One Thangathammal who was.a dasi' (dancing girl) lived in 
the Tanjore district in Madras State and died possessed of some properties. She 
left her surviving three daughters, Saraswathi, Jagadambal and Meenambal. 
Jagadambal filed the suit out of which this appeal arises against her sisters for 
partition of the movable and immovable properties set out in the plaint and’ for 
allotment of a third: share to her therein. She alleged that her mother was mar- 
ried to one Thyagaraja Pillai, that the properties in suit were the stridhanam 
properties of her mother who died intestate on 26th July, 1943, and that accord- 
ing to the law or custom of the community to which the parties belonged she and 
"her sisters were entitled to share equally the properties.of her mother. ` 


Saraswathi Ammal, the 1st defendant, contested the suit. She pleaded that her 
mother was not a married woman but a dasi who followed her hereditary occupa- 
tion and was attached to Shri Saranatha Perumal temple at Tiruchurai in the 
‘Tanjore district, that of the three daughters the plaintiff and the 2nd defendant mar- 
ried and lived'with their husbands, while she (1st defendant) was duly initiated as a 
dasi in the said temple and remained unmarried and that according to the law 
and custom of the community, the mother's property devolved solely on her to the 
exclusion of'the plaintiff and the 2nd defendant. The 2nd defendant supported 
the 1st defendant's case. "The material issue in the suit was issue No. 1 which 
"vas in these terms:— : à i 


* Civil Appegl-No. 105 of 1952, a 5 ce 3 27th February, 1953. 


CM of dasi daughter excluding married daughters not broved—Rule of succession" ap- 
e. ' 
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“Who is the proper -heir of Thangathammal. Whether according to custom as set up 
by the plaintiff, all the daughters are heirs, or according to the custom put forward by the 1st 


defendant, the unmarried daughters alone are entitled to inherit." 


The subordinate judge dismissed the suit holding that. Thangathammal was. 
a dasi and not a married.woman, that according to.the custom of the dasi com-- 
munity in South India, a dasi daughter is regarded as a nearer'heir to the mother 


, than a married daughter and that the 1st defendant was entitled to remain in posses-- 


sion of the suit properties. Against this decision an appeal was taken to the High: 
Court. The High Court reversed the decree of the subordinate judge and held 
that the custom pleaded by the 1st defendant was not proved and that the rule'of pro-- 


` pinquity of Hindu law as a rule of justice, equity and good conscience, govetned 


the succession and the married and dasi daughters were equally entitled to the in-/ 
heritance. It was further held that a dasi daughter was not in the statuseof a: 
maiden or unmarried daughter for purposes of succession to.stridhanam property... 
Leave to appeal to the Supreme Court was granted under Article 133 of the Con-- 
stitution. 2r v , 

» After hearing the learned’ counsel for the appellant, we feel no hesitation in: 
concurring with the decision of the High Court. It was contended that the High 
Court was in error in holding. that the custom set up by the defendant was not- 
proved. To prove the custom that a dasi daughter was a. preferential heir and’ 
excluded her married sisters reliance was placed on the evidence of some members 
of the'community and reference was also made to certain instarices: : The same-. 
kind of evidence was led by the plaintiff in support of her case. The evidence of” 
both the parties on the issue of custom. is of an unsatisfactory and inconclüsive: 
character and from it no inference can be drawn of the existence of a uniform, 
certàin and ancient custom prevailing in the community ori this point. 


“Out Of the defendant's witnesses, the first witness, Rajagopal Pillai, de-- 


. posed that his wife was the daughter of dasi Kamakshi who had six daughters of 


whom three were married and three were dasis, that on Kamakshi's. death; her- 
dasi daughters alone would take the inheritance and that his wife-would be ex-- 
cluded. This statement does not hurt him in any way as his wife will not be- 
bound by what he might state. His bald assertion about the custom in the com-- 
munity is not of much value. He does not disclose any source of his information. 
In cross-examination he-admitted that he did not know a single specific instance- 
where such a custom was enforced. The second'witness on the point is thé first 
defendant. Shé stated that one: "Tulasi's sister Mangalam got no share in her 
mother"Ammani's properties. In cross-éxamination it was admitted that Mangalam: 
died about forty years ago, i.e., some time before the defendant was born. She: 
could therefore have no personal knowledge about Ammanii’s instance. No writ-- 
ten record of that inheritance is forthcoming.  Mangalami's son 'Govindaswami 
Pillat appeared: as D.W. 3:. He deposed that Mangalam's mother Ammani had 
divided her properties. between her dasi daughters in her lifetime. "The instance- 
therefore is nof an instafice concerning succession and cannot-be treated as relevant 
in this enquiry. The 1st defendant further deposed to an instance.in Srirangam 
when succession opened out on the death of dasi Chellappa. It was said that her 
property was taken by her dasi daughter Visalakshi tothe exclusion of her married' 
daughters Marakatham and Rukmini and that the: assets were worth a lakh of | 
rupees: One would have.expected some written documents about that succession 
if it. took place in the manner deposed to. In the absence of any.evidence from the- 
descendants of Chellappa and in the absence of any documentary evidence regard- 
ing that succession it is difficult to place any reliance on this so-called instance. 
Defendant No. 1 stated that her knowledge of it was only from hearsay, arid the-_ 
requirements of section 32 of the Evidence Act not being fulfilled, her ‘evidence- 


-on this point cannot be treated as admissible. The third witness, about whom 


reference has already been made, apart from deposing-as to Mangalam’s instance: 
(9 j 


| P 
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also deposed about the instance of dasi Meenakshi. Her daughter. Jeevarátnam is 


married to the witness. ‘He said that Meenakshi’s dasi daughters inherited her pro- 
‘perty and that his wife was excluded. The only property alleged: to belong to 
Meenakshi was a house, the value of which is not known. . The succession is said to 
have occurred over twenty years ago. None of the daughters of Meenakshi have 
been examined as witnesses in the case, to enable the court to find out the details 
apout it and merely on the statement of this witness the instance cannot be held 
proved. The fourth witness for the defendant is her non-contesting sister. She 
said nothing.on the question of custom. She, however, stated that she was not 
entitled to a share in the assets of her mother. When asked why she was making 
“that statement, she said that she was saying so because her husband and some elders 
(whose names were not disclosed) had told her so. Evidence of this character on 
the question of custom cannot be seriously considered. Venugopal Pillai is the 
fifth witness for the defendant. He is the husband of the second defendant. His 
evidence regarding the instance of Chellappa is purely hearsay. He deposed that 
he had learnt that a dasi’s married daughter is not entitled to claim a share' as she 
is not her heir in the presence of a dasi daughter and therefore he told his wife not 
to claim a share. He did not disclose the source of his information. Janaki 
Ammal, the sixth witness, is a dasi. She deposed that she has. five daughters cf 
‘whom two are married, one is a dasi and the other two are young girls and that 
:according to their caste custom her properties on her death wouid devolve on her 
dasi daughters and that the mafried daughters must remain content with the 
‘presents given at their marriage. In cross-examination she admitted that she 
was deposing about the caste custom not from any specific instance in which the 
custom was observed but at the request of the defendant, and that she had heard 
‘of this custom from her elders whose names she did not disclose. She further 
admitted that she had an uncle living but she did not even ask him about the 
‘custom. The witness, it appears, knows nothing about the custom and is. giv- 
ing evidence in order to oblige the defendant. The next witness who gave 


. evidence on the issue is D.W. 8, Kamalathammal, a dasi. Her mother was also 


a dasi. She deposed that her mother’s properties were divided between her and 
her other dasi sister and Amba, her third sister, who was married, was, not 
given a share. In cross-examination she admitted that Amba never asked for 
a share. Neither was Amba produced, nor any written municipal records show- 
ing that the witness actually inherited the property of her mother to the exclu- 
sion of Amba. It is difficult to hold this incident proved merely on the vague 
testimony of this witness.  Pappathi Ammal, the next witness in. the case, is also 
a dasi. She deposed that her father's mother's property devolved on her two dasi 
daughters on her death and that there was no married daughter in existence. 
This evidence is of a neutral character and is not of much use on the question of 


. custom pleaded in the case. Apart from asserting that in this community dasi’s 


property devolves on her death only on the dasi daughters tó the exclusion of 
married daughters, she cited the instance of Chellappa, a "dasi of Srirangam. It 
was elicited in cross-examination that Chellappa left a house-and landed proper- 
ties. No explanation is forthcoming why documentary evidence of revenue re- 
cords about this instance has been withheld. .Oral evidence as to instances which 
‘can be proved: by documentary evidence cannot safely be relied mpon to establish 
custom, when no satisfactory explanation for withholding the best kind of evidence 
is given. The last witness, the case is Rajamani Ammal, another dasi who does 
service in Sri Ranganathaswami temple. She also referred ta the ‘instance of 
Chellappa.:. She said that her jewels which were worth Rs. 1,000 would pass on 
her death:to her dasi. daughter. She went to the length of ‘say: ng that ifra dasi 
leaves an only child who is a married woman, even then her properties will pass 
to a next heir such as a cousin and not a married daughter. This is all the evi- 
dence led iby: the defendant to prove custom. On this meagre and unsatisfactory 
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materiál:we cannot hold. that. the custom pleaded is provedi The opinion evidence. 
is not of a.convincing character and evidence.as to specific instances in support of 


the custom is really nil. . -.° LEE E , PaL Ngat qe d 
"^ Our, attention’ was also drawn to a decision of the Madras High Court in 
Shanmugathammal v. Gomathi Ammal*. In that case’ thé 'plaintiff, a member 
of the.dasi community, claimed to succeed to her’ deceased maternal aunt and 
pleaded that the three. surviving sisters of thé deceased who were impleaded as 
defendants were not entitled to inherit because one of them hàd been adopted by 
another dancing girl and’ thé other two had become married.’ The issue raised in 
the case was whether the custom ‘set ‘up by.the plaintiff that among dancing wémen 
married ‘women are'excluded by a woman who. continues to bé a dasi is true, valid 
and enforceable. ‘Certain. dasis gave.evidence in support of the custom.e No 
evidence" whatever ‘was given to the.contrary and the custom. pleaded was held 
proved in thé circumstances of'that case. Emphasis was laid on the circumstance 
that theré was no evidence whatsoever against the plaintiff and defendants 2 and'3 
who denied the existence of the custom in their written statements did not venture 
to deny it on oath in the. witness box. The dasi community concernéd in that case 


“was a small one consisting originally of twenty houses of which only seven or 


eight were then in existence and in that situation it was said that the custom might 
well be one that was well recognized and so much a part of thé consciousness’ of 
the community, that any dispute like the present dispute amongst so small a body 
of woinen would be an extremely rare occurrence and therefore impossible of proof 
and that the plaintiff could not reasonably be expected to search the presidency 
for witnesses to speak to some similar dispute in other places. In our opinion, 
that decision does not furnish a good judicial instance in respect of thé custom 
pleaded in the present case. There is no evidence that the customs of that small 
community of dasis aré applicable to the community of dasis in the present case 
which form a cónsiderable community in this district. Moreover, the case was 
decided on the peculiar circumstances of that case on very meagre materials and 
did not, lay down any general customs of dasis on this point. i : 

It is unnecessary to examine the plaintiff's evidence in detail. .Suffice it to 


. Say that it is more than sufficient to rebut the evidence led by the defendant and 


it neutralizes its effect, if any. In the absence of proof of existence of a custom 
governing succession the decision of the case has to rest on the rules.of justice; 
equity and good conscience because. admittedly no clear text of Hindu law applies. 
to such a case. The High Court thought that the just rule to apply was one of 
propinquity to the case, according to which the married and dasi daughters would 
take the, mother’s property in equal shares. No exception can be taken to this ` 
finding given by the High Court. No other rule was suggested to us leading to a 
contrary;result. — - MUT A gh z 


It was argued: that the dasis have a distinct status in Hindu society and that 
a rule has béèn evolved by judicial decisions under which the state of degradation 
by itself furnishes a rule of preference in a competition between dasi daughters 
and married daughters. The judicial decisions referred to concern the com- 
murity.of prostitutes and the rule evolved concerning them has been abrogated 
by later decisions. It was contended that though the said ‘rule had been abroga- 
ted; and “was ‘no longer applicable to that community: concerning which it was 
evolved, it should by analogy be applied to cases of succession to dasis. Narasarina 
v. Gangu? -was the first case Cited. There, an adopted: niece of a prostitute 
dancing girl.was:préferred' to: a brother remaining in caste. Tt was said that the 
legal relation between a prostitute dancing girl and her undegraded relátions re- 
maining in-caste becomes severed and they dre therefore not entitled t6 inherit the 
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estate. In Subbaraina Madali v. Balakrishnaswami Naidu,’ the next case cited, 
the facts were that a deceased woman Palani inherited the property in- dispute 
from her mother Nagu, who inherited it from her mother Mottai, who again in- 
herited it from her father Arunachalam. Arunachalam had two brothers Rama- 
swami and Mathurbutham and the question in that case was whether Mathurbu- 
tham’s daughter Seethai or Ramaswami’s datighter’s son Marudamuthu Mudali 
wgs the heir of Palani. The learned judges held that Mathurbutham’s daughter 
was preferential heir to Ramaswami’s daughter's son. It was pointed out that the 
rule of preference based on degradation was no longer good law. - It was, however, 
added that in cases of dancing girls the law remained as it was before. Our, atten- 
tion was also drawn to certain observations in Subbaraya Pillai v. Ramaswami 


- Pillai? at page 177, and to the decision in Balasundaram v. Kamakshi Ammal.> 


In the former case the learned Judges rejected the broad- proposition that degrada- 
tion of a woman in consequence’-of -her unchastity.-entails in the eye of the law 
cessation of the tie of kindred, between her and the members of_her natural family 
andi also between her and the members -of' her husband's family. We think that 
decision on this point is sound in law. Degradation of a woman does not and can- 
not sever the ties of blood and succession is more often than not determined by 
ties of blood than by the moral character of the heir. . 


In Balasundaram v. Kamakshi Ammal? it was held that the property acquired. 
by the mother had been acquired by her as a married woman and notwithstanding 
her lapse into unchastity, it devolved on her daughters clothed with the ordinary 
character of property acquired by a Hindu female, that is to say, the daughters. 
tookalife'estate init. ^ -> n : DS 


The learned counsel attempted to persuade us to hold the custom pleaded 
proved by the assistance of decisions given in analogous cases and by applying 
the principles of the rules said to have been enunciated in some of them. - Those: 
cases were decided on their own facts and in some of them a. rule was enunciated: 
that degraded people are'a class by themselves and their degraded relations are: 
preferential heirs to the undegraded ones. As already said, we cannot subscribe: 
to the view that any such rule can be evolved merely on logical grounds. Its. 
existence can only be justified on the basis of established custom. No trustworthy 
evidence has been led in this case to, establish that the daughters of a dasi by: 
marriage lose their right of inheritance and form a separate community. The 
correct approach to a case where a party seeks to prove a custom is the one pointed. 
out by their Lordships of the Privy Council in Abdul Hussain Khan v. Sona 
Dero^* It was there said that it is incumbent on a party setting up a custom to: 
allege and prove the custom on which he relies and it is not any theory of custom 
or deductions from other customs which can be made a rule of decision but only 
any custom applicable to the parties concerned that can be the rule of decision. 
in a particular case. It is well settled that custom cannot be extended by analogy. 
It must be established inductively, not deductively and * cannot be established 
by a priori methods. Theory and custom are antitheses, custom canñot be a matter- 
of mere theory but must always be a matter of fact and one custom cannot be 
deduced from another., A community living in one particular district may have: 
evolved a, particular custom but from that it does not follow that the community 
living in another district is necessarily following the same custom. 


The last point taken by the learned counsel was that under Hindu law the- 
ist defendant as a maiden was entitled to preference over her married sisters. 
Defendant No. 1 was admittedly married to the idol and.she has been on her own: 


showing living a life of prostitution. The text of the Mitakshara dealing with the: 


7 477 (917) 34 MIL. 48: L.R. 45 L.A.. 
10: T.L.R. 45 Caf. 450 (P.C.). 


1. (1917) 33 M.L.J. 207. 
2. (1899) I.L.R..23 Mad. 171. 
3. (1036) :71 M:L.J. 785. 
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éase of'a-virgin cannot be applied to-her case. - [Vide -Tara-v. Krishna] -- Tt is 
inconceivable that-when the sages laid down the principle of preference concerning 
unmarried daughters’ they would have intended to-include.a prostitute within the | 


ambit of that text. - Jeu ERES m 
- "For the reasons given above we see no force in this appeal and it i$ distnissed 
with costs. i la; 
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ES PRESENT :—M. PATANJALI SASTRI, Chief Justice, B. K, MUKHERJEA, 
Viran .BOSE, GHULAM HASAN AND N. H. BHAGWATI, JJ. , 
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‘The Election Commission, India : . `- Eo n Appellant® 
'Saka:Venkata Rao . ` f .... Respondent. 
"The Union of India ‘ : |. Intervener. 


. | Constitution of India (19050), Article 133" (3)—Scope—Decision of single “Judge, on 
.question involving interpretation of the Constitution—Grant., of certificate of fitness for 
appeal —Right of appeal—Artidle 226—Jurisdiction and powers under—S. cope—A rticles:190 (3). . 
and 192 (1)—Apphicability only to disqualifications arising after election. i » 


«m While it is true that constitutional questions, could be raised in appeals filed. without a 
'certificaté under Article 132 of the Constitution, the terms of that Article make it clear that, 
“an appeal is allowed from "any judgment, decree or final order of a High Court” provided; 
"of course, the requisite .certificate is given, and no restriction is placed on the right of appeal 
having reference to the number of Judges by him such judgment, decree or final order was 
passed. Had it been intended to exclude the right of appeal in the case of a judgment, etc., 
"by one Judge, it would have'been easy to inclüde a reference to Article 132 also in the opening 
words of Article:133. (3) as in the immediately preceding clause. "The whole scheme of the 
appellate jurisdiction of the Supreme. Court, -clearly indicates that questions relating to the 
interpretation of the Constitution are placed in a special category irrespective of the nature 
-of the proceedings in which they may: arise, and a right of appeal-of the widest amplitude is 
allowed in cases ‘involving such “questions. ‘An appeal to the Supreme Court against the 
judgment of a single’ Judge ofthe High Court.i$ mot barred under Article 133 (3) of thé 
‘Constitution, : Pas ESQ FM E EV Mac 
©- - The power of a High Court under Article 226 of the Constitution of India, 1950, is to be 
-exercised. “throughout. the territories in relation to which it exercises jurisdiction"; that ‘is 
to say, the writs issued by the Court cannot.run beyond the territories subject to its: jlurisdic- 
tion.." The person or, atithority to whom the High Court is empowered, to issue such writs 
"must. be "within thosé territories," which clearly implies that they must be amenable to its 
jurisdiction either by residence ór location within those territories. ud Me pue i os 


A! E “or 'autlíbrity." permanently located and normally carrying on its activities 
«elsewhere; (as : Or instance"the Election -Commission at ‘New Delhi) exercises jurisdiction 
within those territorial limits (as in Madras State) so as to affect the rights of parties 
‘therein’ (in an election, dispute) cannot be regarded as "functioning" within the territórial 
limits of the High Coürt and being therefore amenable to its jurisdiction under Article 226. 
The rule that cause' of’ action attracts‘ jurisdiction in suits is based on statutory’ ‘enactment 
and cannot apply: to ‘writs issuable undér Article 226, which makes‘no reference to any cause 
‘of action or "where it arises but insists on the presence, of the person or authority “within 
ithe territories" in’ relation tó Which the High Court exercises jurisdiction, .. `. 


__ | Articles 190 (3) and‘ 192 (1).are applicable only to disqualifications to which a member ` 
becomes subject: after he ‘is elected ‘as Such, and neither the Governor nor, Election 


Commission has jurisdiction to enquire into the disqualification of a member, which arose long 


_ ‘before his election.. 
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2 


On Appeal from-the' Judgment and Order dated the 16th September, -1952, of 

the High Court'of Judicature at! Madras (Subba Rao, J.). in, Writ Petition No. 599 

of 1952, filed under thé. Special Original Jurisdiction. of, the pe Court under 
Article 226 ‘of the Constitution. of India.:' |,, «4 

| M.C: Setalvad, Attorney-General for India and 6. x. J GE Advocate; with 

him, for Appellant and Intervener. © 5 uau, 


B ‘Mohan Kumaramangalam, Advocate, ios Reien NE 
_, The Judgment , of the. Court a Was delivered by . OEC B 


. ^" Patonjali Sastri, CJ. —This is an appeal from. an order of a single’ Judge 
of tht High Court of Judicature at: Madras issuing a writ of prohibition restraining 


the Election Commission, a statutory authority constituted by the President and. ` 


having its, offices permanently located at New Delhi, from enquiring into the 
alleged ann | of the. respondent for membership of the Madras Legis- 
lative Assembly. 


The respondent: was convicted. by the A Judge of East. Godavari and 
sentenced to a term of seven years’ rigorous imprisonment in 1942, and he was 
released on the occasion of the celebration of the Independence Day on 15th August, 
1947. In June, 1952, there was to be a by-election to a reserved seat in the 
Kakinada constituency of the Madras Legislative Assembly, and the respondent, 
desiring to offer himself as a candidate but finding himself disqualified’ under 


section 7 (b) of the Representation of the [People Act, 1951, as five years had 


not elapsed from his release; applied to tlie Commission on 2nd April, 1952, for 
exemption so as to enable him to contest the election. . No reply to the application 
having been ‘received till 5th May, 1952, the last day for filing nominations, the 
respondent filed his nomination on ‘that day, but.no exception was taken to it 
either by the Returning Officer or any other candidate at the scrutiny of the 
nomination papers. The election was held on 14th June, 1952 and the respondent, 
"who secured the largest number of votes, was declared elected on 16th June, 1952. 
"The result of'the'election was published in the Fort St. George Gazette (Extra- 
ordinary) on 19th June, 1952, and the respondent took his seat as a member of the 
Assembly on 27th June, 1952. Meanwhile, the Commission rejected the respon- 
dent's application for exemption and communicated such rejection to the respon-. 
dent by its letter dated 13th May, 1952, which however was not -eceived by him. 
On 3rd July, 1952, the Speaker of the Assembly read out to the House a communi- 
cation received from the Commission bringing to his notice, "for such action as 
he may think fit to take", the fact‘that the respondent's application for exemption 
had been rejected. A question as to the respondent's disqualification having thus 
been raised, the Speaker referred, the question to the Governor of Madras who 
forwarded the case to the Commission for its ‘ ‘opinion” as required by Article 192 


of the Constitution. The respondent having thereupon challenged the competency ' 


of.the reference and the action taken thereon by the Governor, the Commission 


notified the respondent that his.case would be heard*on 21st August, 1952... 


Accordingly, the Chief Election Commissioner (who was the sole Member of the 
Commission for the time being) went down to Madras and heard the respondent's 
counsel and the Advocate-General of Madras on 21st August, 1952, when it. was 
agreed that, in case the petitioner's counsel desired to put forward any further 
representations or arguments, the same should be sent in writing so.as to reach 


, the Commission in Delhi by 28th August, 1952, and the Commission should take . 


' them into consideration before giving its opinion to the Governor, 

- On the-same day (21st August, 1952), the respondent appl: ed. to the High 
Court under Article 226 of the Constitution -contending that Article 192 of the 
Constitution Was applicable only where a member became subject to a disqualifi- 
‘cation after he was elected but not where, as here, the disqualification arose long 
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before, the .eleetign, in "which : case the orily remedy was to chalenge the validity of 
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the election before án Election Tribunal: He accordingly. prayed for the issue.of 
à writ of mandamus or of prohibition directing the Commission.to:.forbear" frons 
proceeding with the reference made by the Governor of Madras; who! was not, 
however, made a party to the proceeding.: On receipt of the rule misi-issued by 
the High Court, the Commission demurred to the jurisdiction of the Court to issue 
the; writs asked for, on the ground that the: Commission was not “within the 
territory in relation to which the High Court exercised jurisdiction". A further 
objection to the maintainability of the application was also raised to the efféct 


_ that the action of the Governor in seeking the opinion'of the Commission: could 


not be chàllenged in view.of the immunity provided under Article 361 (1), and 


that the Commission itself, which had not to “decide” the question of disqualifica-- 


tion, but had merely to- give its “opinion”, could not be proceeded against under 
Article 226: On ‘the merits, the Commission contended that Article 192 wis, on 
its true construction, applicable to cases of disqualification arising both before and 
after the election and that both the reference of the question as to the respondent's 
disqualification to the Governor of Madras and the latter's reference of thé same 
to ‘the Commission ‘for its opinion were competent and valid. LUE pps ' 


The application was héard by Subba Rao, Ji, who ovetruled thé preliminary 
objections and held that Article 192 on its true construction applied only to cases 
of süpervening. disqualifications and that the Commission had, therefore, no 
jurisdiction to deal with the respondent's disqualification which árose long before 
the election- took place. He accordingly issued a writ prohibiting the Cormis- 
sion from proceeding with the enquiry in regard to the question réferred to it by 
the Governor under Article 192, ` The learned Judge, ‘however, ‘granted’ a’ certifi- 
cate under Article, 132 that the case involved substantial questions of law as to the 
interprétation of the Constitution,.and the Commission has accordingly preferred 
this appeal. i l | ee 


.^ A preliminary objection: was raised by Mr. Mohan Kumaramangalam, who 
argued the-case for the respondent, with, marked ability, that the appeal brought 
from the judgment of a single Judge was barred under Article 133 (3) of the 
Constitution despite the certificate granted by the learned- Judge overruling the 


same-objection which was also raised before him. It has been urged that, so far 


as civil matters are, concerned, thé more comprehensive-provisions in Article: 133 
(1) (c) for the grant of.a certificate of-fitness for appeal to the Supreme ‘Court 
completely’ overlap Article 132 (1) -which relates only to one. specific. ground, 
namely, a substantial question of law being involved as to, the interprétation of 
the Constitution; and that the Court's. power, therefore, to grant a certificate of 
fitness, on any: ground, including the ground, referred to above, must*be. deemed to 
arise under Article-133 (T) (c), with the, result that the ‘exercise of such power 
is excluded by the-opening. words; ,0f clause (3), of that article which bars am 
appeal from the judgment, decree or final order of one Judge of a High Court. 
The argument was soaght to be reinforced by reference to clause (2) of- that 
Article-and the proviso to; Article 145 (3). both. of which contemplate appeals 
involving substantial questions of law as to the interpretation of the Constitution 
being brought without a certificate having been obtained under Article 132..- The 


argument has no force. While it is true that constitutional questions could’be - 


raised in appeals; filed without a certificate under Article 132, the terms of: that 
Article make it clear that an appeal is allowed from “any judgment, decree ‘or’final 
order of a High :Court” provided, of course, the requisite certificate ‘is given; 
and no restriction is placed on, the right-of appeal having reference.to the number 
of Judges by whom.such judgment, decree or. final:order was passed. ,, Had, it 
been intended to excludé.the right of -appeal.in the case, of a judgment, etc., by 
one Judge, it, would have been easy.to include a reference, to Article 132. also in 
the .opening words of Article 133,-(3), as in the immediately preceding clause. 


. If the respondenj's contention were accepted, not only would Article 132 become 


dA 
e 


redundant so far.as it relates to:civil proceedings, but the object of the Explanation: 
to that Article, which was designed:to supersede the decision of the Federal Court, 
in.S. Kwppuswami. Rao:v. The King! and.thus to secure:a speedy. determination 
* of constitutional issues going. tothe. roót of :a case, would be defeated,:as the 
explanation is not made applicable-to the same expression “final order".used im 
Article.133, (1). The. whole;scheme of the appellate: jurisdiction of the.Supreme 
Court clearly indicates that questions relating to the interpretation of the: Consti4 
tufion are placed in a special category. irrespective of.the nature of-the proceedings 
in.which they:may arise, and'a right:of appeal of. the widest amplitude is allowed 
in cases involving: such: questions., :We ‘accordingly: overrule the preliminary 
objection and hold ‘that the appeal is maintaindble.: s s^ 7 8. Dog 
urning:now to the question: as to tbe powers:of/a High Court under 
Article 226, it will be noticed that-Article 225 contirities to the existing' High Courts 
the same jurisdiction and: powers as they póssessed immediately before the com- 
mencement of the Constitution. Though there had been sorne conflict of ‘judicial 
opinion on the point, if. was authoritatively decided: by, the Privy Council ‘in the 
Parlakimedi case? that the High Court of, Madras—the.High Courts of: Bombay: 
and Calcutta were in the same position—had no. power to issue what were known 
as high prerogative writs beyond, the local: limits of its original civil jurisdiction, 
and the power to issue such writs within those limits was derived by, the, Court 
as successor, of the Supreme, Court which had been exercising jurisdiction over the 
Presidency Town of .Madras and was replaced by the. High Court established in 
pursuance of the Charter Act of: 1861:,,The other High Courts in India had no 
power to issue such writs at all. In that situation, the makers of the Constitution, 
having decided to provide'for certain basic safeguards for the people in the new 
set-up, which they called fundamenta} rights, evidetitly thought it necessary. tò 
provide also a quick and inexpensive remedy for the enforcement of such.rights. 
. and, finding that the prerogative writs, which/the Courts in England had deve- 
loped and 'used. whenever urgent necessity’ demanded immediate and decisive 
interposition, were peculiarly suited fon the purpose, they conferred, in the States’ 
sphere, new-and wide powers-on the High Courts'of'issuing directions, orders, or 
„writs primarily for the enforcement of fundamental rights, the power to isstie such 


directions, etc., “for any other purposé"'being also included with a view. apparently ` 


to place all the High Courts'in this country in soméwhat the same positión as the 
Court of King’s Bench in Ehglarid: ‘But wide as weré the powers thus conferred, 
a two-fold limitation was ‘placed upon their“exercisé. ‘ In the first place, the power 
is to be exercised “throughout the- territories in relation ‘to: which, it. exercises. 
jurisdiction”, that is to say, the ‘writs issued. bythe Court, cannot! rin ‘beyond 
„the territories subject to its jurisdiction. , Secondly; the pérson dr àuthority to 
whom the High Cotürt'is:empowered to’ issue ‘stich’ writs'mist.be “within. those 
territories”, which clearly implies. that théy must be^amenàble to its jurisdictióir 
either by residence or location within'those territories: |" ~ des. Er 
Such limitation is indéed"& logical’ tónseqüérice Gf the. origin earid..devélap- 
ment of the power tö issue: prerogative’ writs’ as a spécial remedy in England. 
Such power formed no part'of the original or the jappellate jurisdiction ‘of. the 
Court of:King’s‘Bench. As'pointéd out:by Prof! Holdsworth’ (History of English 
Law, Vol. I, p. 212, et seq.) thesé writs'had' their origin in thé exercise of the King's. 
prerogative power ‘of superintendence Over. the. due observance of thé’ law by his. 


officials and tribunals, and were issued by the Court of King's Bencli— habzas ` 


corpus, that the King may. know whether his subjects were lawfully imprisoned 


or not; certiorari, that he may know whether any proceedings commenced against 
them are conformable, to. the, law; mandamus; to ensure’that his officials did stich 
` . SIS | . i E CENTIES 
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' acts as ‘they were botirid to do ‘under the law; and prohibition; to-oblige the-in- 


ferior tribunals in: his realm to function within the limits: oftheir “respective 
Jurisdiction.. See also: the introductory remarks. in ‘the: judgment in the Perlaki- 
medi case’. These writs were thus specifically directed to the persons. or authori: * 
ties against whom redress was sought and were made returnable -in the Court 
issuing ‘them and, in'case of disobedience, were enforceable "by- attachment’ for 
contempt.'. These characteristics of the special form;of remedy ‘rendered it'neces- 
sary for its effective use ‘that the. persons ór authorities to whom the Court was 
asked to-issue these.writs should be within the limits of its territorial jurisdiction. 
We are unable to agree with the learned Judge below that if a tribunal or authori- 
ty permanently locatéd and normally carrying on its: activities elsewhere exercises 


` jurisdiction within those, territorial limits so as to. affect. the rights: of parties 


therein, such tribunal or. authority must bejregarded. as “functioning” within the 
territorial limits of the High Court and being therefore amenable to its. jurisdic- 
tion under Article 226. oe ne "U OX 


^^. Tt was, however, urged by the tespondent’s counsel that the High Court had 
jurisdiction to issue’a'writ' to the Commission at New Delhi because the question 
referred to, it for ‘decision ‘related: to the - respondent’s right to sit and vote in 
the Legislative Assembly at Madras and the parties to the dispute also resided in 
the State of Madras. The position, it was claimed, was analogous to the Court 
exercising jurisdiction over persons otitside tlie limits of its jurisdiction, provided 
the cause of action aróse within those limits. Reliance was placed upon the 
‘following observations of the Privy Council'in the Parlakimedi case! : : 


"The question of jurisdiction must be regarded as one of substance and that it would not 
have been within the competence of the Supreme Court to claim jurisdiction over such a 
matter às the present of issuing’ certiorari to the Board of Revénue on the strength o£ its 
lócation in the Town. Such a view would give jurisdiction to the Supreme Court in the 
matter of the settlement of rents of ryoti holdings in Ganjam between parties not otherwise . 
subject to its jurisdiction, which it would not have had over the -Revenue Officer who dealt 
with the matter at'first instance". — KA i "2 i 
We cannot accede to this argument. The rule that cause of action attracts jurisdic- 
tion in suits is based on statutory enactment and cannot apply to writs issuable 
under Article 226 which makes no reference to any cause of action or where it 
arises but insists on the presence of the person or authority “within the territories” 
in relation to which the High Court exercises jurisdiction. Nor is much assistance 
to be derived from the observations quoted above. "That case arose out of proceed- 
ings before a special.Revenue Officer for settlement of fair rent for certain hold- 
ings.within the Zemindary Estate of Parlakimedi situated 'beyond the local limits 
of the original civil jurisdiction of the Madras High Court. Dissatisfied with the 
settlément made by the Revenue Officer, the ryots appealed to: the Board of 
Revenue which had its offices at Madras. - The appeal was accepted by a single 
member of the Board who reduced the rent as desired by the ryots. The Zemindar 
appealed by way of revision to the Collective Board which sanctioned an enhance- 
ment. Thereupon the ryots applied to the High Court for the issue of a writ of 
certiorari to bring up and quash the proceedings of the Collective Board which 
passed the order complained of in the Town of Madras. The Privy Council con- 
sidered the question of jurisdiction from two separate standpoints :— 

“(a) independently ofthe local civil jurisdiction which the Hieh Court exercises 
over the Presidency town; or , ; e " ` 
j a . (b) solely by, reason thereof, as an incident of the locatión of the Board of Revenue 
within the town"; MEE MELDE aa R 
On question (a), they examined the powers of the Stipreme Court at Madras 
to issue certiorari beyond the Presidency Town under clause 8 of the Charter of 
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1800, as it was suggested. that the High.Court succeeded: to the jurisdiction and 
powers of. the Supreme.Cotrt which had been granted ‘the :samie. powers of issuing 
prerogative writs as the Court of King’s. Bench i in ‘England: Eu ipd the Pro» 
vince, and they recorded. their conclusion. thus: ' 


E E r 


"Their Lordships are not of opinion. that the Supreme Court would have had’ any EETA 

tion to correct or control a country ‘court of. the “Company deciding a dispute between Indian 
inhabitants of Ganjam about the rent payable for land in that district. `‘ 
Then, dealing with question (b). dnd referring to their decision in Mrs. Annie 
Besant’s case! that the High Courts of Calcutta, Madras and Bombay:had power to 
issuescertiorari in the exercise of their pm Jurisdiction, they held chat the principle 
could not be applied . 


E 


“te the settlement of rent for land in Tois merely on the basis ọf the, ication of the 
Board of Revenue as a body which is ordinarily resident or located within the town of ‘Madras, 
or on the basis that the order complained of was made within the town. I= so, it would seem 
to follow that the jurisdiction af the High Court would be avoided by ,the removal of the 
Board of Revenue beyond the outskirts of the town and that it would never attach but for 


the circumstance that an appeal is brought to, or proceedings i in revision akên by the "Board 
of Revenue". 


Then followed. the passage already abid on which the respondent's counsel 1 aid 
special stress. It will thus be seen that the decision is no autho-ity for dispens- 
ing with the necessity of the presence or location, within the local limits of the 
Court's jurisdiction, of the person of authority to whom the writ is. to be issued, 
as the basis of its power to issue it. Their Lordships considerec, in the peculiar 
situation they were dealing with, that the mere location of the appellate authority 
alone in the Town of Madras was not a 'sufficient basis for the exercise of juris- 
diction whereas both the subject-matter, viz., the settlement of rent for lands in 
Ganjam, and the Revenue Officer authorised to make the settlement, at first ins- 
tance were outside the local limits of the jurisdiction of the High Court. If the 
Court in Madras were recognised as having jurisdiction to issue the writ of certio- 
rari to the appellate authority in Madras, it would: practically be recognising the 
Court’s jurisdiction over the Revenue Officer in -Ganjam and the settlement of 
rents for lands there; which their Lordships held -it never had. That was the 

“substance” ‘of the matter they were looking at, and their obse-vations lend no 
support to the view that if the subject-matter or the cause of action and the ` par- 
ties concerned were within the territorial limits of the jurisdiction, the High Court 
could issue prerogative writs to persons or ‘authorities who are not within those 
limits. : In any case, the decision did not turn. on the construction of,a statutory 
provision similar in scope, purpose or wording to Article 226 of the. Constitution, 
and is not of much assistance in the construction of that Article. i 


It was said that it could not have been contemplated that an inhabitarit of 
the State of Madras, feeling aggrieved’ by a threatened interference with the exer- 


cise of his rights in that State by an authority located in Delhi and acting with- . 
out jurisdiction, should seek his remedy under Article 226 in the Punjab High | 


. Court. It is a sufficient answer to this argument. of intónvenience to say that, the 


language of the Article being reasonably plan, it is Wet to eue as to what 
was or was riot contemplated, M 


Our attention has been AE to certain decisions of Higli Courts dealing 


‘with the situation where. "the authority claiming to exercise jurisdiction , over a: 


matter at first instance is located in one, State and the appellate authority is loca- 
ted in another State. It is not necessary for the. purposes of this appeal to decide 


“which High. Court would haye, Dass in, Such circumstances to issue. prero- 


gative writs under Article 226, ce scii E a 
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br Inithe view we haveexpressed above as.to the-applicability.of. Article 226 to 
the present case, it.is unnecessary to enter upon a discussion of the question whe- 
ther! Article 192. (1) applies only to members who, having been already: elected, bave 
become subject to a disqualification. by reason.of events happening after their elec- * 
tion; but having .heard the point fully argued before, us, we think it right to 
express our opinion thereon, especially as- hoth sides have invited. us to- do.s ;so in 
view of its general importance. . que th try ene Ag d SUC B 


. The relevant provisions of the Constitution ‘on which the determination ‘of 
the: ‘question’ turns are as follows : a rie a ; 


*'190. (3) If à member of'a House of. the Legislature rd m aa D 


(a) becomes. subject to any of the disqualific 
Article 191; or J y o e di quali ations mentioned in clause Qu ot 


(b) resigns his seat by writing under his hand addressed io the ‘Speaker, or the 
_ Chairman, as the case may be, : : 


his seat shall thereupon becomé vacant, us " "ao Md ; - 
191. (1) A’ person shall be disqualified for being liosan as, and for being; a “member 
of the Legislative Assembly or Legislative Council of a State— 


(a) if he holds any office of profit under the Government of India or, the Government 
of any State specified in the First Schedule, other than an office declared by the: Legislature 
of the State by law not to disqualify its holder; , 


(b) if he is of unsound mind and stands so declared by a competent court; 

(c) if he is an undischarged insolvent; . : 

(d) if he is not a citizen’of India, or; has voluntarily acquired the citizenship of a 
feria State or is under any acknowledgment of allegiance or adherence to a foreign: State; 


“(e) if he is so disqualified by or. under any, law made, by. Parliament. 


192. (1) If any question :arises as to whether. a member.of a House of the Legislature 
of 'à State has become subject to any of the disqualificationg mentioned in clause (1) of 
Shalt zu p question shall be ie prid for the’decision of the Governór and his decision 
‘shall be fina ] 


ms (2) Before giving any decision on any. such question, the Governor shall obtain the 
‘opinion of the Election -Coimission! and shall act-according to such opinion. . 


193. If a person sits or-votes as a member of the Legislative Assembly or the Legislative 

Council of a State.......... ; when he'knows that he is not qualified or that he is disqualified 
(for membership thereof, .or that he is prohibited from so doing by the provisions of any law 
‘made by Parliament or the Legislature of the State, he shall bé liable in respect of each 
day on which he so sits' Or ‘votes to a penalty of five tundred rupees to be recovered as a debt 
“due to the State. . 
“4 Ag has been stated already, the segede s conviction and sentence in 
1942 disqualified him both: for being ‘chosen as, and for being, a ‘member of the 
Legislative -Assembly under Article 191 (1) (e) read with section 7 of the Repre- 
sentation of the People Act, 1951, passed by Parliament, the period of five years 
‘since. his release on August 15, 1947, not having elapsed: before the date.of the 
election. ‘The respondent having thus been ‘under a. disqualification -since before 
his nomination on. March 15, 1952,- could. he be said to have “become” subject to 
that disqualification wifhin the meaning of Article 192? . The rival contentions 
of the parties centred round the true interpretation to be placed on that word 4 in 
the context of thé provisions quoted above. | f 


The Attorney-General argued that the whole deus of .the provisions 
dealing with “disqualifications of Members”, viz., Articles 190 to 193, should be 
read together, and a8 Articles 191 and 193 clearly cover both pre-existing and super- 
vening disqualifications, Articles 190 and 192 should also be similarly understood 

.as relating to both kinds of disqualification, According to him all these provisions 
together constitute an integral scheme whereby disqualifications are laid down and 
machinery for determining questions arising’ in regard to them is also provided. 
The use of the word “become” in Articles 190 (3) and 192 (1) is not inapt, 
in the context, to include within its scope pre-existing disqualifications also, as be- 


` . coming subject toa disqualification is predicated ‘of "a member of a House of 
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Legislature”, and a. person; who;' being' already disqualified, gets elected, can, not - 


inappropriately, be said to "become" _ subject to the disqualification as a member 
as soon as he is elected. The argument is more ingenious than sound. Article 191, 
which lays down the same set of disqualifications for election as well’ as for conti- 
nuing as a member, and Article 193 which prescribes the penalty for sitting and 
"voting when disqualified, are naturally phrased in terms wide enough to' cover both 
pre-existing and supervening disqualifications; but it does not necessarily follow 
that Articles 190 (3) and 192 (1) must also be.taken to cover both. Their mean- 
ing must depend on the language used which, we think, is reasonably plain. In 
our ppinion these two Articles go together and provide a remedy when a member 
incurs a disqualification after he is elected as a member. Not’ only do the words 
“becomes subject” i in Article 190 (3) and “has become subject” in Article 192 (1) 
ándichte a change in the position of the member after he was'elected, but the provi- 
sion thàt his seat is to become. thereupon Vacant, that is to say, the seat which the 
member.was filling theretofore becomés: vacant on his becoming disqualified, fur- 
‘ther reinforces the view that the Article contemplates only a sitting member: incur- 
ring the disability while so sitting. The suggestion that the language used in Arti- 
‘cle 190 (3) can equally be applied to a pre-existing disqualification as a member 
can be supposed to vacate his seat the moment he is elected is a strained and far- 
fetched construction and cannot be accepted. The Attorney-General admitted 
‘that if the word “is” were substituted for “becomes” or “has become”, it would 


more appropriately convey the meaning contended for by him, but he was, unable 
‘to say why it was not used. 


It was sad that on the view that Articles: 190 (3) ai 192 ( i deal with 
"disqualifications incurred after election.as a member, there would be no way of 
“unseating a member who became subject to a disqualification after his nomination 


“and before his election, for, such a disqualification is no ground for challenging the: 


-election by an election petition under Article 329 of the Constitution read with 
‘section 100 of the Representation of the People Act, 1951. If this is an anomaly, 
it arises out of a lacuna in the latter enactinent which could easily have provided 
“for such a contingency, and it cannot be pressed as an argument against the respon- 


-dent’s construction of. the constitutional provisions. On the other hand, the ' 


‘Attorney-General’s contention might, if accepted, lead to conflicting decisions by 
the Governor dealing with a reference under Article 192 and by the Election Tri- 


‘bunal inquiring into am election diu under section 100 of the Parliamentary ` 


statute referred to above. x 


For the reasons indicated we agree with die learned Judge below in 1 holding 
“that Articles 190 (3) and 192 (1) are applicable only to disqualifications:to which 
a member becomes subject after he is elected as such, and that neither the Gov- 
rnor nor the Commission has:jurisdiction to ‘enquire into the Fespondeats dis- 
qualification which arose long before his eléction. 


As, however, we have held that the High Court was not cémpetent under 


“Article 226 to issue any prerogative writ to the appellant Commission, the appeal is, 


:allowed and the writ of prohibition issued by the learned Judge is quashed. We 
:make no order as to costs. 


Agent for. Appellant and Intervener: G. H. Rajadhyaksha 
Agent for Respondent: d D'HÜFOMURIOHE.. m 


"5 GRIKS. ` ‘Appeal allowed. 
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[Civil Appellate Jurisdiction. ] 


Jo Present —M. PATANJALI, SASTRI, Chel Justice, B. K, Moins, Vivian 6 ° 
Bose AND N. H. BHAGWATI, JJ- 3 E 


.Asrumati ‘Debi . i ENT m S Appel 
. "8 g, f ' wa : : 
Kumar Rupendra Deb. iRaikot and others ' f " S Respondents. 


Letters Patent: (Calcutta); clause 13—Order under for transfer of suit to. High Court . 
to be tried in its Extraordinary Original Civil Jurisdiction—I g. “Idaman! under clattse 15 
for bur poses of appeal. . 


An ‘order under clause 13 of the- Letters Patent ( Calcutta) allowing an applicatien for 
tfansfér of a suit to the High Court to be tried in its Extraordinafy Original Civil Jurisdiction 
is. not’ a “judgment” within the meaning of clause 15. of the ‘Letters Patent for purposes of 
appeal. Meaning of, the word “Judgment” and - -conflicting decisions thereon. considered. 

On Appeal by Special Leave from the Judgment and Order dated the 16th 
May, 1951, of the High Court of Judicature:at Calcutta (Harries, C.J. and Das, J.) 
in Appeal from Original Order No. 136 of:1949 arising out of Judgment ‘and Order 
dated the 25th April, 1949, of the said High Court (Banerjee, J.) in Extraordinary 
Suit No.2 of 1948. 


N. C. Chatterjee, Senior Advocate (B. Sen, Advocate, with him), for 
Appellant. ; E SP 

S. P. Sinks, Senior Advocate (A. K. Dutt, Advocate, with him), for . 
Respondent No. 


. The ud of the Court was delivered by 


Mukherjea, J.—This appeal, which has come before us on special eave: is 
directed against a judgment of an Appellate Bench of the Calcutta High Court, 
dated the 16th of May, 1951, by which the learned Judges dismissed an appeal taker 
against an order, made by a ‘single Judge on the Original Side of that Court, under 
clause 13 of the Letters Patent, on the paluleary. ground that the appeal was not 


'" competent in law. | = 


There is no dispute dicus the material facts of "s case which lie within a shart 
compass. On 7th ‘August, 1947, a suit was filed by the respondent Kumar 
Rupendra Deb Raikot in the Court of the Subordinate Judge at Jalpaiguri in West 
Bengal,—being Title Suit No. 40 of 1947,—for recoyery of possession of a large 


' estate known as Baikunthapur Raj situated in that district, on the allegation that 


he being the eldest son of late Prosanna Deb Raikot, the last holder of the estate, 
became entitled to the properties on the death of his father under a.custom:of the 
family which excludes all females from inheritance and follows the rule of lineal 
primogeniture in matters of succession. Prosanna died in December, 1946, andi 
Asrumati Debi, the appellant before us, is admittedly his widow. There was no 
son born to her and her only child is a daughter named, Prativa. According to: 
the plaintiff respondent. his mother Renchi Debi, who, is Lepcha by birth” was’ 
another lawfully wedded wife of Prosanna and was married to the latter in what 


' is known as the ‘Gandharba’ form, Prosanna had three sons by this wifé, the: 


plaintiff being the eldest. . "Asrumati, it is alleged, took possession of the bulk of 


the properties comprised in the estate on the death of her husband, although she: 


had no legal right to the same and it was to evict her from these properties that this: 


‘suit was brought. Besides Asrumati, the plaintiff also impleaded three other 


agnatic relations of the deceased (who are defendants Nos. 2 to 4) and also his: 
own two younger brothers as defendants-to the suit. 


———— M ——M M et 
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femalés : were. excluded: from hene. .The defendants 2 to 4 also filed written 


statements, challenging the legitimacy of the plaintiffand his claim to succession, , 


and put forward Wan, own rights as. xr Ded the customary law obtaining i in the 
fmily. 


On 30th April, 1648, ‘the. plaintiff cred an n application 1 in the Original Side. 


of the High Court of Calcutta under clause 43 of the Letters Patent, -praying - for 
transfer of, the suit filed. in the Jalpaiguri Court to'the High Court.to be tried in its 
Extraordinary Original Civil: Jurisdiction, . This. application was heard by 
Banetjee, J., sitting singly and by his order dated the. 25th of April; 1949, the 
learned Judge.-allowed . the application, substantially on the ground’ that having 


regard to the atmosphere of prejudice that was created inthe locality by. thé sup- ` 


porters of the defendant, who, wielded a considerable influence in the district, the 


plaintiff might have a legitimate apprehension that he would not get, fair trial in ` 


the district court. n J 


Against this. decisión the defendant No. 1 took, an appeal to the Appellate 
Bench of the High Court of Calcutta and the learned Judges (Trevor Harries, C.J. 
and Das, J.) dismissed the appeal. on the ground that the order appealed against 
was not a 'judgmerit within the meaning of clause 15 of: the Letters Patent, It 
is the propriety of this decision that has been challenged. before us in this appeal. 


The High Court of Calcütta'in holding the appeal before it to'be incompetent 
based its decision entirely upon an earlier pronouncement of 'a Division Bench of 
the same Court, where it was held by’ Mookerjee, A.C.J., sitting with Fletcher, J., 
that an order for transfer of a suit made under „clause 13 of the Letters Patent was 
not a ‘judgment’ within the meaning of clause'15, see Khatizan v: Sonairant'. 
Reliance was placed by the learried Judges for this view upon the pronouncement 
of Sir Richard’ Couch, C.J., in the’ well-known and often cited case of the The 
Justices of the Peace “for Calcutta v..The Oriental Gas Company”, where the 
learned Chief Justice said ‘as follows :— 

“We think that ‘judgment’ in clause 15 means a UM which affects the merite of the 
question between the parties by determining some right or, liability. It may be either final 
or: prelitninaty, or interlocutory, the difference between them bring that a final judgment deter- 


mines the-whole cause, or, suit, and a- preliminar ry or interlocutory judgment determines only 
a part of it, leaving other matters to be determined". 


The-identical question, whether'an' order. for transfer under clause 13 of ihe 4 


Letters Patent.is a ‘judgment’ for purposes of appeal,,was pointedly faised before 
the Madras and the-Rangoon High Courts; and while the Madras High Court, vide 
Krishna Reddy v.. Thanikachala*, answered the question in the affirmative, a defi- 
nitely negative answer was giyen, by the Rangoon High Court, vide, In re Dayabhai 
v. Murugappa Chettiart. ‘The Madras, decision „purports to: be-in ageotdance with 
the view enunciated by a Full Bench of that court in- Tuljaram v. Alagappa® where 


Sir Arnold White, C.J., sitting with Krishnaswami Aiyar and Ayling, JJ., formu- ` 


lated a definition of ‘judgment’ ina comprehensive manner differing from the wide 
interpretation put upon the term in the earlier case of DeSouza v..Coles*. “The 
test seems to me" thus observed the learned; Chief Justice, “to be«not what is.the 
form, of the adjudication, but what is its; effect. on. dhe suit or proceeding in which 


it is. made: , Tits effect, whatever:its form may. bẹ, and whatever may be.the nature ` 
of 'the application on. -which ‘it is made, is to put an end to the Suit or proceeding 
it ama Naat a eee 
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‘0 far as the court before’, "which the suit ór proceeding is pending i is córicérned; 

or if its'efféct; if it is'mot coniplied with, is to put an end to. the suit or proceeding, 
T think the adjudication ‘is’ a judgment. within’ the meaning’of the, clause": This. 
décision, it. may be pointed but, has not ‘only' been adhered’ to in Madras since then ° 
without any comment, but the „Calcutta "High Court has in several“ instances 
manifested a niarked leaning towards it, vide Mathura Sundari v. Haran Chandra; 
Chandi Charan v. Jnanendra? and Lea Badin’ v. Upendra Mohan Roy Chaudhury.: 

, On the other hand, a Full Bench, (In re Dayabhai v. Murugappa C. héttiar*) 
of the Rangoon High Court presided over by Page, CÉ; took’a view “altogether 
different from: that ofthe Calcitta ‘and the Madras High Courts as régarde the 
meaning of the word ‘judgment’ i in claüse 13 f the Rangoon Letters Patént; which 
corresponds to clatise 15 of the Letters Patént of the Calcutta and Madras; High : 
‘Courts: It was held by thé Full Bench of the’ ‘Rangoon High’ Court that the: term . 
“judgment in the Letters Pátent means àiid is a/'decree in a suit/by which: the 
rights of the parties in'the'suit are deterinthed:' In other Words, ‘a ‘judgment’ is 
not what is defined in-section 2 (9) of thé: Civil: Procedure Code as being the 
‘statement given by the Judge of the grounds df a déċree or order, but iŝ'a judgment 
in its final and definitive sense embodying a decree. A final judgment is an 
‘adjudication which conclusively determines the rights of the parties with regard 
to àll matters in issue in the suit, whereas a preliminary Or interlocutory ‘judgment 
isa decree by ‘which the right to the relief claimed in the suit is decided but under 
which further proceedings are necessary before a suit in its entirety can be disposed 
of. Save and except’ finial and préliminary judgments thus defined, “all other 
decisions are ‘orders’ and. they, do not come, within the: description of ‘judgments’ 
under. the relevant clausé of the Letters Patent. No. ‘order’, is, appealable unless 
an appeal is expressly provided against it by the Civil Procedure Code or some 
other Act of the Legislature. , In this view an ‘order’ for transferring a suit from 
a subordinate court to, the High Court could not possibly be regarded as a ‘judg- 


- ment’, and consequently no appeal would lie against such an. order. . This definition 


of judgement has been accepted in several cases by the Nagpur ‘High Court, vide 
Kunwar Lal Singh v. Uma Devi,’. Shankar Deo v."Kalyani? and. substantially this 
seems to be the view of the Allahabad High Court also, vide Shahzadi Begam v. 
Alakh Nath... A Full/Bench,of the Lahore High. Court, vide Shaw Hari v. S. onah 
Malbeli Ram’, however, has refused to- -accept this view and ‘has preferred to follow 
the tests enumerated by the Calcutta and the Madras High .Courts.> The Bombay 
High Court accepted the Calcutta view from’ the very, beginning, yide Sonebai v. 
med aha 

“In view of this widé divergence of ‘judicial opinion; it may bé' necessary for | 
this: court at some’ time or other to examine carefully the principles upon which the 
different views mentioned above purport to be based and'attémpt to determine with ` 
as much definiteness as possible the true: meaning and scope óf the word ‘judgment’ 
as it occurs in clause 15 of the ‘Letters Patent of the Calcutta High Court:and in the 
corresponding ‘clauses of the ‘Letters: Patent of the other High. Courts.” We are, 
however, relieved from embarking on Such enquiry in the present CaSe'as We are 
satisfied that in none of the views referred to above could an order of the character 
which we have before us, be regarded as'a ‘judgment’ within the meaning of clause 
15 of the Letters Patent. ` 


Couch, C.J., as- said already, defined m to be ‘a accion sitis: detet: 1 


minés some right .or liability: affecting the merits of the! controversy between the 
‘parties. It is trite that’: according: to the learned Chief, Justice’ an ‘adjudication, in 
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order that it might rank as a ‘judgment’, need hot decide thé case.on its merits, but 
it must be the final pronouncement of the court making it, the effect of which is to 
dispose of or terminate the suit or procéeding. This will be»apparert frómi the 
follówing observations, made by Couch, C.J.,"in the coursé of his judgment in the 
case referred to above: ^. pn peat go Wachs pat Cus: 

"Tt is, however, said that this Court has already put a wider cónstruciion upon the word 
"judgment in clause 15 by entertaining: appeals in cases where the' plain? has been rejected as 
insufficient, or as showing that the clam:is barred by limitation, and also.in cases where 
orders have been made in execution. : These however are both within the above definition of 
a judgment, and it by no means follows that, because we hold the~order in the present case 
not te be appealable, we should be bound to hold the same in the.cases referred to. For 
example, there is an obvious difference‘ between an order for the admission of a plaint and 
an order for its rejection. . The former..determines nothing, but is merely the first step 
towards putting the case in a shape for determination. -The latter determineg finally so far 
as the Court which makes. the order is concerned that the suit, as brought, will not lie. Thé 
decision, therefore, is a judgment in the proper sense of the term". 

It cannot be said, therefore, that according to Sir Richard Couch every judicial 
pronouncemént on a right or liability between the parties is to be regarded as a 
‘judgment’, for in that case there would be any number df judgments in thé course 
of a suit.or proceeding, each one of.which could be challenged by way of appeal. 
The judgment niust be the final pronouncement which puts an end to the proceed- 
ing so far as the court dealing with it is concernéd.': It certainly involves the deter- 
mination of sonie right or liability, though it may not be necessary that there must 
be a decision on the merits. ` This view, which is implied'in the observation of Sir 
Richard Couch, C:J., quoted above, has been really made the basis of the definition 


of ‘judgment’ by Sir Arnold White, C.J., in the Full Bench decisicn ofthe Madras | 


High Court to` which reference has been made, vide Tuljaram v. Alagapfpa'. 
According to White, C.J., to find out whethér an order is a ‘judgment’ ór ‘not, we 
have to'look to its effect upon the particular suit or proceeding in which it is made. 
If its effect is to terminate the suit or proceeding, the decision would be a ‘judgment’ 
but not otherwise., As this definition covers not only decisions in suits or actions 
but ‘orders’ in other proceedings as well which start with applications; it may be 
said that any final order passed on an application in the course of-a suit, e.g., 
granting or refusing d party's prayer for adjournment of.a suit or for examination 
of'a witness, would also come-within the'definition: "This seems to be the reason 
why the learned Chief Justice qualifies thé general proposition laid down above 
by stating that, . EE < isc ee ee E G 
' “ani adjudication on an application, which ig nothing more ‘than a step towards obtaining 
a final adjudication in the suit, is not a judgment within the meaning of Letters Patent". © 
As stated already, it is not our purpose in the present case to frame an 
exhaustive definition of the word ‘judgment’ as used ‘in clause 15 of the Letters 
Patent. We have indicated what the essential. features of a ‘judgment’ are 
according to both the Calcutta and the Madras High Courts and all that'we need say 
is, that in otir opinion, an order under clause 13 of the Letters Patent does not 
satisfy. the tests of a "judgment" as formulated by ‘either of these High Courts. 


. The question that requires determination in an application under Clause 13 
of the Letters Patent is, whether a particular.suit should be removed from. any 
court which is.subject to the superintendence of the High Court and tried and 
determined by the latter as a court of extraordinary original jurisdiction. , It is 
true that unless the parties to the suit-are agreed on this point, there must arise a 
controversy between them which has to be determined by the court. In:the present 
case, a single judge of the High Court has decided this question in favour of the 
plaintiff in' the suit’; but a decision on any and every point in dispute between the 
parties to a suit is not necessarily .a ‘judgment’. The order in the present case 
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neither affects the merits of:the controversy between the parties in.the suit itself, 
nor does it terminate or dispose of the suit, on any ground. An order for transfer 
cannot be placed in.the same category as an order rejecting a plaint.or one.dis- 
missing a suit on a preliminary ground as has been referred to by Couch, C.J., in 
his observations quoted above. An order directing a plaint to be rejected or; takèn 
off the file amounts to a final disposal of the suit.so far as the court making the 
Order is concerned. That süit is completely.at an end and it is immaterial that 
another suit could be filed in the same or another court after removing the defe?ts 
which led to the'order of rejection. On the other hand, an order of transfer 


l „únder clause 13 of the Letters Patent, is, in the first place, not at all an order made 


by the court in which the suit is pending. In the, second place, the order* does. 


“not put an end to the suit- which remains perfectly alive.and that very suit is to 


be tried by another court, the proceedings in the latter, to be taken only frofn the 


“stage at which they were left in the court in which the suit was originally filed. 


Mr. Chatterjee in the course of his arguments placed considerable reliance 
upon the pronouncement. of the Calcutta High Court in Hadjee Ismail v. Hadjee 
Mahomed', where it was held by Couch, C.J., and Pontifex, J., that an order 
refusing to rescind leave to sue granted under clause 12 of the Letters Patent was: 
a 'judgment' under clause 15'and could be,challenged by way of appeal This 


. decision was followed by the Bombay High Court in Vaghoji v. Camaji?; and it 


is argued by Mr. Chatterjee that there is no difference in principle between an 
order of that description and an order transferring a süit under clause 13 of the 
Letters.Patent. The contention of Mr. Chatterjee undoubtedly receives support 
from the judgment of the Madras High Court in Krishna Reddy v. Thanikachala? 
where precisely the same line of reasoning was adopted. In our opinion, this. 
reasoning is not sound’ and there is an essential difference between an order 
rescinding -or refusing to rescind leave to sue granted under clause 12 of the 
Letters Patent and one removing a suit from a subordinate court to the High 
Court under clause 13 of the Letters Patent, and this distinction would be apparent 
from the observations of Arnold White, C.J., in the Madras Full Bench case, vide 
Tuljaram v. Alagappa* mentioned above, to which sufficient attention does not 
appear to have been paid-by the learned Judges of the same Court who decided 


„the later case. Referring to the decision of the Bombay High Court in Vaghoji v. 


Camaji?, White, C.J., observed as follows: 


“As regards the Bombay authorities I may refer to Vaghoji v. Camaji?, where ib was 
held that: an appeal lay from an order dismissing a Judge's summons to show: cause why 
leave granted under clause.12 of the Letters Patent should not be rescinded and tlie plaint 
taken off the file. Here the adjudication asked for, if made, would have disposed of the suit. 
So also would an order made under an application to revoke à submission to arbitration. I 
think such an order is appealable." . F3 


Leave granted under clausé.12 of the Letters Patent constitutes the very 
foundation of.the suit which is instituted on. its basis, If such leave is rescinded, 


the suit automatically comes to an end and there is no doubt that such order would . 


be.a judgmerit. Tf, on the: other hand, an order is made dismissing the Judge’s 
summons to show cause why the leave should not be rescinded, the result is, as 
Sir Lawrence Jenkins pointed out, vide Vaghoji v. Camaji?, that.a decision on a 
vital point adverse to the defendant, which goes to the very root of the suit, 
becomes final and decisive against him so far as the court making the order is. 


down in the Calcutta cases., We need not expréss.any final opinion as to the 
propriety or otherwise of this view. It.is erioügh, for our purpose to state that 
theré is a difference between an order refusing to rescind leave granted -under 
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. concerned. This brings the order within the category of a ‘judgment’ as laid - 
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clause 12 of thé eters Patent ‘and: one: under. clause:13 directing the. removal’ of 
a suit from one court to another, and there'is:no-goodireason to” hold that the 
, Principle applicable to one applies to the other also. . ; 


. The result, therefore, is that, in: our opinion, the view, aken by the ‘High Court i 


is right and this appeal. should. fail, and is-dismissed. with costs: 


Agent for Appellant: P. K. Bose. Taye c ede [| 
* Agent for Respondent. No. 1 Sukumar’ Ghose. for P. C. Dutt NAH 
G,R.[K.S,, LN B we m si Appeal dismissed. 
: ; 
(THE SUPREME COURT OF INDIA. 1 " 
ec” [Civil Appellate’ Jurisdiction.) |. | 
PRESENT :—MEHRCHAND. MARA TAN AND S: R. Das, JJ. * 

Namdeo Lokman Lodhi.. — ' BERUS IE d Appellant* 

Narmadabai and others’ ep a Respondents., 


' Transfer of Property, Act - av of 1882), section 111 (g)-—Notice if necessary for 
determination of lease for non-payment of rent where lease was executed before 


the coming into force of the Transfer of Property Act, section 114-Discretion to grant — 


relief against forfeiture. 


Section 111 (g) of the Transfer of Property Act cannot be made to. govern a lease 
which was executed in the year 1870. The lease is excluded from the provisions of the 
Act by section 2. The amendment made by Act (XX of 1929), not being retrospective 
cannot touch such a lease. 

The provision as to notice in writing as a preliminary to a suit for ejectment based on 
forfeiture of a lease is not based on any principle of justice, equity or gcod conscience and 
cannot govern leases made prior to the coming into force of the Transfer of Property Act, 
1882, or to lease executed prior to 1st April, 1930. 


Yn exercising the discretion under section 114 of the Transfer of Property Act to'grant 
relief against’ forfeiture for. non-payment of rent, each case must be judged by itself, the 
delay, the conduct of the parties and the difficulties to which the landlord has been put : should 
be weighed against the tenant, 


On appeal from, the Judgment and Decree, dated the 23rd June, 1949, cf the 
High Court of Judicature at Bombay (Chagla, C.J. and Gajendragadkar, J.) in 


Appeal No. 557 of 1945 from Appellate Decree against the Judgment and Decree, 


dated the 19th March, 1945, of the Court of Small Causes, Poona, in Civil Appeal 
No. 175 of 1943, arising from the Decree, dated the 31st March, 1943, of the Court 
of the Extra Joint Sub-Judge of Poona in Suit No. 858 of 1941. 


C. K. Daphtary, Solicitor- General for India (J: B. Dadachanji, Advocáte, with © 


him), for Appellant. 
V. M. Tarkunde, Advocate, for Responderíts. 


The Judgment of the Court was delivered by A 


Mahajan, J.—This is an appeal by Defendant No: 1 from: the decree of the 
High Court of Judicature at Bombay in Second Appeal No. 557 of 1945, whereby 
the High Court confirmed the decree of the lower courts granting possession of 
land to the respondents on the forfeiture of a lease. Re appeal is^confined to 
survey No. 86|2 at Mündhava in Poona district. 

The principal question arising for decision. in the appeal is whether notice as 
contemplated by section 111 (g) of.the Transfer of Property Act is necessary for 
the determination of a lease for non-payment of rent even where such lease was 
executed before the coming into force of the Transfer of Property Act. The only. 
other question that falls for determination is whether the High Court should have 
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interfered with the discretion of the lower courts in refusing relief against-forfei- 


+ ture in-the circumstances: of. this case... ; ^ n.: jek A EN 


Survey Nos. 86|1 and 86|2 together correspond to old Pratibhandi.No.'71.: -On 
1st July, 1863, Ramabai, while she was in financial difficulties, passed a permanent 
lease of both these numbers to one Ladha Ibrahim Sheth. The lessee paid. a 
premium of Rs. 999 for the lease, and also agreed to pay.a yearly rent of Rs. 80 
to Ramabai during her lifetime and after her death a yearly amount equal tw the - 
assessment of the two lands to the heirs of.Ramabai. The lease provided that in 
default of payment of rent the tenant's rights would come to an end.’ On 18th 
August 1870 Ladha Ibrahim sold his tenancy rights to one Girdhari Balaram Lodhi 
for Rs. 7,999. The sale deed provided that in default of payment of rent to Rama- 
bai or. her heirs, the purchaser would have no rights whatsoever left over the pro-. 
perty.” On.the same day the purchaser passed a rent note in favour of. Ramabai; 
The rent note provided for the payment of the agreed rent, in the month of Poush 
every yéar, and stated that in case of default the tenant or his heirs would have no 


right over the land. -Defendant No. l.and the other defendants are the grandsons 
of Seth Girdhari Balaram. : PEE 4 i x 


In spite of the nullity clause.in the lease it appears that the lessee has been 
more or less a habitual defaulter in the payment of rent.: In the year 1913,.rent for 
six years was in arrears. Vinayakbhat filed Suit No. 99 of:1913 in the Court of the 
II Class Sub-Judge, Poona, against the present defendants for possession of the 
demised premises on the ground of forfeiture. A number of defences. were raised 
by them. Inter alia, it was, pleaded that asino notice had been given to them. the. 
forfeiture was not enforceable. These contentions were negatived but the Court 
granted relief against forfeiture. Defendant No. 1 was a minor at that time and 
became a:major in or about:19257; 36 Ei uc a NO P 

., In the year 1928 again rent, for two years was in arrears,’ Vinayakbhat filed 
Civil Suit No. 258 of. 1928 against the present defendants for possession on the 
ground of forfeiture. The plaintiff subsequently waived the forfeiture by accept- 
ing three years’ rent which by then had fallen in arrears and costs of the suit.- 
|, Jn the year 1981 rent for:three years again fell into arrears. The amount was 
then ,sent by money order and the landlord ‘accepted it. ^. eae E 

: In the year'1934-again rent for three years temained: unpaid. At'that time 
proceedings were started by'Government for the: acquisition of the Old 'Survey 


: No. 72. The landlord claimed that he was entitled to the whole compensation . 


money as fhe tenant's rights had ceased by forfeiture for non-payment of rent. 
Defendant No. 1 through his pleader sent a notice to "Vinayakbhat to come and 
take the arrears.of rent. He agrééd and accepted the'arrears of rènt and the for- 
feiture was again waivéd. As a.result of this the defendants got. Rs. 32,000 by 
way of compensation for,the permanent tenancy rights in Old Survey No. 72, 
while, Vinayakbhat got Rs. 1,400 for compensation for the acquisition of. his rights 
as landlord in that land... CT "E 

In, 1938 rent for four years was again in arrears. "Vinayakbhat filed Civil 
Suit No. 982 of 1938 in the Court of First,Class Sub-Judge at Poona against all 
the present defendants for possession of Survey Nos. 86]1 and 86|2 on, the ground 
that the lease had determined by forfeiture for, non-payment of rent. In that suit 
Defendant;No. 1 pleaded that there was no forfeiture because no rent was fixed 
in respect of the suit property and also because it was for the plaintiff to recover 
rent and not for the:defendants to go to the plaintiff and pay it. These conten- 
tions were negatived., It was held that forfeiture-had occurred but relief against . 
forfeiture was again granted. | Des c n | if 
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- On plaintiff's appeal in “this case, the learned. District Judge refused’ to MEE 
with the discretion of the trial judge in granting relief against:forfeiture;but'obser- 
ved that the defendants . having. obtained relief against forfeiture thrice before, 
should not expect to get it it for a ‘fourth time if ey again make defautt į in the pay- 
ment Of rent. oan x E S Aenea ; 


The default whieh: has ‘given rise to “the ER Suit occurred on 28th just 
1941 and the plaintiff filed-the suit out of'which: this appeal arises for possession on 
the ground of forfeiture and for the-arrears of. tent which rémained' unpaid. It 
was alleged ‘in the‘ plaint’ that the rent duéon 28th January, . 1941, was not paid). 
though demarided. ’ Plaintiff asked for possession of “Survey! Nos., 86|1 and 862 
after removal of the structures thereon. Defendarit No. I: pleaded ‘that-as.a result 
of pastition rights: in Survey No. 86[2 had fallen to ‘his share, that according to the 
terms of the rent note it was for the plaintiff to approach the defendants and: not for 
the defendants to'gó'to the plaintiff and pay it, that as'the plaintiff'did not ‘approach 
the defendants and no demand for rent was made, no forfeiture occurred, that 
Defendant No: 1 did' offer the rent’ to the: plaintiff; but thé plaintiff fraudulently 
refused to accept it, that-the plaintiff ought,to have sejit a "noticé | according to law if 
he wanted to enforce the tight of forfeiture and. that without prejudice to the dbove 
contentions: he should bé granted relief against, forfeiture. 


. "The trial court decreed. the plaintiff's: suit and negatived the A LG raised 
by the: defendants. - In: awarding possession of the’entire property to. the plaintiff 


the trial court imposed a candition that’ Defendant. No. 1 should ‘continue to be 


in possession of the two structures in Survey No. 86|2 till the end of March, 1950:. 
On the question whether. a: notice was necessary before the lease could be terminated, 
the trial: court expressed the view that.the provision-in the rent note that on non- 
payment of rent the rights, of the tenant would come to ah end was a clause of 
nullity and not merely a clause of forfeiture and that:the lease was therefore deter- 
mined under section 111. (b) and’ not-imder section -111. (g) of the Transfer of 
Property Act and that no notice as required by: section 111 (g).was necessary for 


terminating the. lease in suit. On the issuecwhether :forfeiture. should be-relieved' : 


against, the trial Court said. that relief could-havesbéen: given to the lessee against 
forfeiture under section 114 had it not been: for-the* fact. that the.defendants had 
- disentitled thertiselves to relief by, contumacious rconduct on: their part, that. ever: 
this paltry rent had never been paid in time:düring the last twenty years at any 
rate, and that.after Defendant No. 1, had. attained, majority and got the estate in 
his charge i in,1922-23 he had uniformly defaulted i in..the payment of, rent. and that 
the defendants, raised totally false, defences andjin every suit a false excuse was. set 
up in an attempt to justify 1 the arrears.of rent: ^ '; iios eee 


: In pursüance of the trial court's:decree plaintiff took possession of: fiall the ae 
lands i in April, 1943, except'orié acre which he took possession on 13th September, 
1943. Defendant No. 1: remained in possession’ of 'the.two struotüres on. Survey 
No. 86|2. ` Against the decision of the ttal judge Defendant No.’ Lialone filed an 
appeal to the District. Judge of Poona: Thé lower. appellate cotrt'confirmed the 
decree of the trial court with two inodifications; Defendant Nod. 1 was'bllowed to 
remove the ‘buildings on Survey No: '86|Z'atid” also the:trees therein-within three 


months. On the issue whether a notice was' necessary, the-appe‘late court: found . 


that the lease came; tosan énd-not under sectionil1h:(b) but undér-section-111 (g) 


of the Transfer of. Property. Act, but that {rio-notice of forfeiture. was-netessary as: 


the lease.had been executed: prior-to the coming into: forcéiof, the Transfer of, Pro- 
perty ‘Act. . The appellate court saw-no valid, reason: for; interfering: with the find- 
ing of Mie mial oN on: iua aketen conceiiing re gene POET | i, : 


- 
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objections. .. An application was: indde for leave to appeal to. ne Supreme Court and 
it was granted with reference tò S..No: 8612. - EAS : E py arn 


' The law with regard tò the determination of a'lease by’: forfeiture:is'contained 
in section 111 (g) of the Transfer of Property Act; Under that provision a'lease “ 
is determined by forfeiture in case the lessee breaks an express condition ‘which’ 
provides that on, breach thereof the lessor may re-enter, or in case the lessee re- 
nounces his character as such by setting up a title in a third persori.or, by : claiming 
title in himself, or the lessee is adjudicated an insolvent and the lease provides that 
the. lessor may re-enter on the happening of; such event and a certain further act 
is done by the lessor as thereinafter mentioned. Prior to its amendmerit” by, Act 


XX of 1929, this sub-section further provided 2. u is : 


"And in any , of: ‘these cases , the lessor or, his transferee, does some act showipe his 
intention to determine the lease." 


By Act XX of- 1929, this sub- ‘section W was amended and the amended, sub- section 
now reads: 


“And in any of these caesi the lessor or his. ‘transferee gives notice an writing to the 
lessee of his intention to determine the lease.” 
` Section 111 (g) in terms makes the further act an integral condition of the 
forfeiture. In other words, without this act there is no completed forfeiture at 
all. Under the old section ‘an overt act evidencing the requisite intention was- 
essential. As the law starids to-day under the ‘Act, notice in writing by the landlord 
is a condition precedent to'a forfeiture and the right of re-entry. "Section 63 of 
Act XX of 1929 restricts the operation of this amendment to transfers-of property 
made after 1st April, 1930. The lease in this case was executed before the ‘l'ranst« / 
of Property Act came into force in 1882, The amendment thereforé made in this 
sub-section by Act XX of 1929 not being retrospective, cannot touch.the present 
lease and it is also excluded from the reach of the Transfer of Property. Act by.the 
provisions of section 2. The position was not. seriously disputed in the High 
Court:or before us that the statutory provisions of section 111 (g) as such cannot 
be made to govern the present lease which was executed in the year 1870.. Tt was 


' however strongly argued that the amendment made in‘ 1929 to section 111 (g) 


of the Act embodies a principle of justice, equity arid good conscience and. notwith- 
standing section 2 of the Act, that principle was applicable in this case and there 
can be no forfeiture unless notice in writing to the lessee of his intention to determine 
the lease by the lessor had been given. 


‘It is axiomatic that the Courts must apply the principles of justice, equity and 
good conscience to transactions which come up before’ them for determination even 
though the statutory provisions of the Transfer of Property Act are not made appli- 
cable to these transactions. It follows therefore that the provisions of- the Act 
which are but a statutory recognition of the rules of justice, equity.and good con- 
science’ also govern those. transfers. If, therefore, we are satisfied that the 
particular principle to which the legislature has. now given effect by the amendment 
to section 114 (g) did'in fact represent'a principle of justice, equity and good 
conscience, undoubtedly the case will have to be decided in accordance with .the : 
rule laid down in thé section, although in express terms it has not been made appli- 


' cable to leases’executed prior to' 1929 -0r even prior to the pa of PiOpenty 


Act coming into force. - : m 
“The main point for consideration. thus is | whether the sade provision in- 

diodutédi in sub-section ( 9). of section 111 of the Transfer of Property Act'in 1929 

is but a statutory recognition of a principle óf justice, equity and good conscience; 


‘or whether it is merely a procedural and technical rule introduced in the section by 


the legislature and is not based on any well-established principles of equity. ' The 

High Court held, and we think.rightly, that this-provision in sub-section (g) of 

section 111 in regard. «to. notice was, not based, upon any principle of justice, equity 

and good conscience. - In ue first’ instance it may be observed that. it is, errone: 
e 
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‘ous to suppose that every provision in the Transfer of Property Act and every 
amendment effected is' necessarily based on principles of justice, equity and good 
conscience. It has to be'seen in every case whether the particular provisions of 
the. Act relied upon restates a known rule of equity or whether it is merely a new 
rule laid down by the legislature without reference to any rule of equity and what 
is the true nature and character of the rule. Now, so far as section 111 (g): 
Ofethe Act is concerned, the insistence therein that the notice should be given in 
writing is intrinsic evidence of the fact that the formality is merely statutory and 
it cannot trace its origin to any rule of equity. Equity does nct concern itself 
with «uere forms or modes of procedure. If the purpose of the rule as to notice 
15 to indicate the intention of the lessor to determine the lease and to avail himsel£ 
of thg tenant's breach-of covenant it could as effectively be achieved by an oral 
intimation as by a written one without in any way disturbing the mind oi a chancery 
Judge. The reqtirement as to written notice provided in the section therefore 
cannot be said to be based on any general rule of equity. That it is not so apparent 
from the circumstance that the requirement of a notice in writing to complete a 
forfeiture has been dispensed with by the legislature in respect to leases executed 
before Ist April, 1930. Those leases are still governed by the unamended -sub- 
. section (g) of section 111. All that was required by that sub-section was that 
the lessor was to show his intention to determine the lease by some act indicating 
that intention. The principles of justice, equity and good conscience are not 
Such a variable commodity, that they Change and stand altered on a particular 
date on the mandate of the legislature and that to leasés made between 1882 and 
1930 the principle of equity applicable is the one contained in sub-section (g) 
as it stood before 1929, and to leases executed after Ist April, 1930, the principle 
of equity is the one stated in the sub-section as it now stands, Question may also 
be posed, whether according to English law a notice is a necessary requisite to 
complete a forfeiture. 


The English law on the subject is stated in Foa’s General Law of Landlord 


and Tenant. (7th edition) at page 316 in these terms :— 


“In no case can the lessee take advantage of the proviso for re-entry in order to avoid 
‘the lease, even where it is in the form (not that the lessor may re-enter, but) that the 
‘term shall cease, or that the lease shall be void for ‘all purposes,’ or ‘absolutely forfeited’ ; 
for expressions of this kind only mean that the tenancy shall determine at the option of the 
lessor.............. This has been usually. expressed by saying that the lezse is voidable and 
mot void; but the true principle appears to be that the lease does become void to all intents 
"and purposes, though this is subject to the condition that the party who is seeking to set up 
its invalidity is not himself in default, for otherwise he would be “taking advantage of his 
‘own wrong. It follows that where the proviso makes the lease void, the landlord‘ must, in 
order to take advantage of it, do some unequivocal act notified to the lessee, indicating his 
intention to avail himself of the option given to him. The service upon the lessee in possession 
‘of a writ in ejectment is sufficient." " ' 


The Law of Property Act, 1925, by section 146 has consolidated the law in 
England on this subject. The provision with regard to thegiving of notice before 
a right of re-entry accrues to the landlord is expressly excluded by sub-section 11. 
in cases of ‘re-entry on forfeiture for non-payment of rent. ` In England it is not 
necessary in case of non-payment of rent for a landlord to give notice before a 
forfeiture results. It cannot, therefore, be said that what has been enacted in 
sub-section (g) of section.111 is.a matter which even to-day in English law is 
considered as a' matter of justice, equity and good conscience. In English law 
the bringing of an action which corresponds to the institution of a suit in India is 
itself an act which is definitely regarded as evidencing an intention on the part of 
the lessor to determine a lease with regard to which there has been a breach of 
covenant entitling the lessor to re-enter. Vide Toleman v. Poribury! and- 
iPrakashchandra Daš v. Rajendranath Basuts zw imo i soc a 


` 
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In India there is a substantial body of judicial authority for the proposition 
that in respect of leases made before the Transfer of Property Act forfeiture is- 
incurred when there is a disclaimer of title or there is non-payment of rent. Any 
subsequent act of the landlord electing to take advantage of a forfeiture is not a 
condition precedent to the. right of action for ejectment. The bringing by a. 
landlord of a suit for ejectment is simply a mode of manifesting his election. 
The principle of these cases rests upon the ground that the forfeiture is complete: 
when the breach of the -condition or the denial of title occurs. But,as it is left 
to the lessor’s option to take advantage of it or not, the election is not a condition. 
precedent to the right of action and the institution of the action is a sufficient 
manifestation of the election. The same principle is applied for actions for relief 
on the ground of fraud. [Vide Padmanabhaya v. Ranga’, Korupaly v. 
Narayana?.| In Rama Aiyangar v. Gurusami Chetti®, it was said that as the 
lease was not governed by the Transfer of Property Act, the institution ci the 
suit was a sufficient determination of the lease and no other previous act deter- 
mining the same such as a notice to quit was necessary for maintaining the action.. 
The same view was expressed in Venkatachari v. Rangasami Aiyar^. In 
Venkatarama Aiyar v. Ponnuswami Padayachi*, it was observed that the forfeiture 
will not be produced merely by the unilateral act of ceasing to comply with the 
conditions upon which the property is held, but it must involve also some expression. 
of intention to enforce the forfeiture on the part of the lessor. In other words, 
the lessee cannot by his unilateral act terminate the lease and cannot take advantage- 
of his own wrong. That is an intelligible principle and is based on a maxim of 
equity. But the defaulting lessee cannot claim the benefit of a notice in writing 
to complete the forfeiture he has incurred. The lessor has to simply express am 
intention that he is going to avail of the forfeiture and that can be done by the: 
filing of a suit, as in English law, in all cases not governed by the Transfer of 
Property Act. , 

Again in Ramakrishna Mallya v. Baburaya?, it was said that in an ejectment 
suit based on leases executed prior to the Transfer of Property Act, no act on the 
part of the landlord showing that he elected to take advantage of the forfeiture 
for non-payment of rent was necessary. The contrary view expressed in 
Nourang Singh v. Janardan Kishore’, that the institution of a suit for ejectment 
could not be regarded as a requisite act to show the intention of a landlord to 
determine a lease within the meaning of section 111 (g), was dissented from in 
Prakashchandra Das v. Rajendranath Basu’; and it was said that there is no: 
special reason why the lessor's election must be made at some time prior to the 
institution of a suit and that it was difficult to find a raison d'etre for the view 
that the cause of action has.not completely accrued if the election is made at the 
moment when the suit is instituted, i.e., the moment the plaint is presented. The 
cause of action for the suit can arise simultaneously with the presentation of a 
plaint. In our opinion the provision as to notice in writing as a preliminary to 
a suit for ejectment based on forfeiture of a lease is not based on any principle 
of justice, equity or good.conscience and cannot govern leases made prior to the- 
coming into force of the Transfer of Property Act, 1882, or to leases executed 
prior to 1st April, 1930. The rights and obligations under those leases have to 


. be determined according to the rules of law prevailing at the time and the only rule 


applicable seems to be that'a tenant cannot by his unilateral act and by his own: 
wrong determine the lease unless the lessor gives an indication by some unequi- 
vocal expression of intention on his part of taking advantage of the breach. Om 


A ———————————————————————————————————— 


1. (1910) 20 M.L.J. 930: LL.R. 34 


4. (1919) 36 M.L.J. 532. 
eS AL 5. A.LR. 1935 Mad. 918. 

2. (1913) 25 M.L.I. 315: LL.R. 38 6. (1912) 24 T.C. 139, 
NS 7. (1917) LL.R. 45 Cal, 469. 
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no principle of equity is a tenant entitled to.a notice. in writing telling him that 
the lease has been determined. The High Court was therefore right in the view 
that it took of the matter and. there.are no valid reasons for taking..a contrary 
view. : DET | 
Considerable reliance was placed by Mr. Daphtary on the decision of Chan- 
drasekhara Aiyar, J., sitting singly in the ‘case of Umar Puiavar v. Dawood 
Rowther*, wherein the learned Judge said that section 111 (g) as amended: ii 
1929, embodied a principle of justice, equity and good conscience and must be held. 
to govern even agricultural leases and where there was a forfeiture Dy denial of 


the fandlord’s title, a notice in writing determining the lease was necessary. It’ 


was there observed that the principle so embodied in the sub-section as a result of 
the amendment becomes, so to say, a principle of justice, equity and good:conscience. 
The learned Judge for this view placed reliance on the decision in Krishna Shetti 
v. Gilbert Pinto?; in which it was said that the Transfer of Property Act was 
framed by eminent English lawyers to reproduce the rules: of English law, in so 
far as they are of general application and rest on principle as well as authority andi 
its provisions are binding on us as rules of justice, equity and good conscience. 
With respect, we are constrained to observe that this is too broad a statement to 
make. It seems that the attention of the learned Judges was not drawn to the 
fact that the provision as to notice for determining a lease for non-payment of 
rent was not a part of the English law. It also does not seem to have been fully 
appreciated that the rule enunciated in sub-section (g) of section 111 prior to its 


amendment in 1929 and which still governs leases executed before 1st April, 1930, | 


on the reasoning of the decision would also be a rule of justice, equity and good 
conscience and according to it the institution of a suit for ejectment would be 
sufficient indication on the part of the landlord for determination of the lease 
and a notice in writing as required by the amended section would not be a pre- 
requisite for institution of such a suit. In our judgment, this case was wrongly 
decided and we are unable to support it. ' 


As pointed out by Napier, J., in Krishna Shetti v. Gilbert Pinto?, the courts 
should be.very careful in applying statutory provisions and the assistance of the 
Transfer of Property Act as a guide on matters which have been excluded from 
the purview of the Act by express words should not be invoked, unless the 
provisions of the Act embody principles of general application. 


Mr. Daphtary also placed reliance on certain observations contained in the 
Full Bench.decision in Brahmayya v. Sundaramma?. There it was said that 
although section 106 of the Transfer of Property Act does not apply to leases 
for agriculfural purpose by virtue of section 117 of the Act, nevertheless the rules 
in section 106 and in the other sections (sections 105 to 116) in Chapter V of 
the Act are founded upon reason and equity and they are the principles of English 
law and should be adopted as the statement of the law in India applicable also to 
agricultural leases. In our opinion, the above statement is again formulated in 
too wide a language. S. 105 gives a statutory definitien of the word "lease". It 
enunciates no principle of equity. The relation of lessor and lessee is one of 
contract and in Bacon's Abridgment a lease is defined as a contract between the 
lessor and the lessee for the possession and profits of land on the one side and 
recompense by rent or other consideration on the other. The statute has given 
a more comprehensive definition of the term. Section 107 makes registration 
of a lease compulsory. This section again does not concern itself with any 
principle of justice or equity. Section 108 (j) enacts that the lessee may transfer 
absolutely by way of mortgage or sub-lease the whole or any part of his interest 





1. (1946) 2 M.L.J. 229: A.I.R. 1947 Mad. 654. i 
Mad. 68. . 3. (1948) 1 M.L.J. 96: L.L.R. (1948) 
2. (1919) 36 M.L.J. 367: LL.R. 42 Mad. 757: A.LR. 1948 Mad. 275 (F.B.). 
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in the property and any transferee of such interest or part may again transfer it. 
The'law in India and England on this subject is not the same and it cannot be 
said that this sub-section enacts or enunciates any general principle of equity. 
Parts of sections 109, 110 and 111 contain mere rules of procedure or rules of a 
technical nature. These certainly cannot be said to be based on any principles 
of.equity. In our judgment, therefore, the statement in this decision that 
sections 105 to 116 of the Transfer of Property Act are founded upon principles 
of reason and equity cannot be accepted either as correct or precise. Of course, 
to the extent that those sections of the Act give statutory recognition to principles 
of justice, equity, and good, conscience they are applicable also to cases,not 
governed by the Act. 


Reference was also made to the decision of the Bombay High Court in Tjatya 
Savla Sudrik v. Y eshwanta Kondiba Mulay’, where it was said that the principle em~ 
bodied in section 111 (g) of the Transfer of Property Act that in the case of 
forfeiture by denial of landlord’s title a notice in writing determining the lease 
must be given is a principle of justice, equity and good conscience which must be 
held to govern even agricultural leases. In that case it was contended that 
following upon forfeiture which had been. incurred a suit was filed by the plaintiffs 
in eviction and nothing more needed to be done by the plaintiffs. For this 
contention reliance was placed on two earlier decisions of the Bombay High Court, 
Venkaji Krishna Nadkarni.v. Lakshman Devji Kandar? and Vidyavardhak Sangh 
Co. v. Ayyappa?. This-contention was negatived in view of the decision of 
Chandrasekhara Aiyar, J., above referred to, and also in view of a binding 
decision of a division bench of that Court in Mahiboobkhan Muradkhan v. 
Ghanashyam Jamnaji^, The learned Chief Justice in the judgment under appeal 
has explained the distinction between the present case and that case and has not 
followed ‘his own earlier decision in arriving -at his conclusions’ here. With 
respect we think that that decision did not state the law on the point correctly. 
Under English law the institution of a suit for ejectment has always been corisi- 
dered an unequivocal act on the part of the landlord for taking advantage of the 


default of the tenant and for enforcing the forfeiture in case of non-payment of ` 


rent, and even in other cases except where statutory provisions were made to 
the contrary. : 


Reference was also made to the observations of their Lordships of the Privy 
Council in Aditya Prasad v. Ram Ratan Lal’, Their Lordships dealing with the 
question whether a certain document created a charge upon a village observed that 
the appellant could not redeem it without paying both the mortgage debt and the 
amount subsequently raised and it was said that the provisions of the Transfer 
of Property Act on the point were identical with the principles of justice, equity 
and good conscience. The observation made in that case must be limited to that 
case and cannot be held as applicable to all cases irrespective of the nature of the 
provisions involved: Similar observations are contained in another decision of 
their Lordships of the Privy Council in Mohammad Raza v. Abbas Bandi Bibis, 
which concerned the proviSions of section 10 of the Transfer of Property Act 
which recognizes the validity of a partial restriction upon a power of disposition 
in the case of a tránsfer inter vivos. It was held that there was no authority 
that.a different principle applied in India before the Act was passed and that 
under English law a partial restriction was not repugnant even in the case of a 
testamentary gift. ` i 





‘1, LL.R. (1951) Bom, 293: 52 Bom. 1949 decided by Chagla, C.J. and Shah; J. 
.R. 909. 22 - . on 21st, April, 1949, (unreported), 

2. (1895) I.L.R. 20 Bom. 354-(F.B.). 5. - (1930) 59 M.L.J. 342: I«R. 57 
3. (1925) I.L.R. 49 Bom. 842: 27 Bom.: I.A. 173: I.L.R. 5 Luck.- 365 (P.C.). 
L.R. 1152. , PA 6. (1932) 63 M.L.J. 180: L.R. 59 T.A. 
4. (1949) F.A. -Nos. 149, 153, 154 of - 236: LL.R. 7 Luck. 257 4P.C.), 
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© Lastly Mr. Daphtary drew our attention to the decision in Roberts v. Davey", 
which relates to a licence. There it was observed that it was necessary for the 
licensor to have done some act showing his intention to determine the licence and 
until such act was shown, it continued in force. Littledale, J., in this case 
said that the instrument was, j 

“a mere licence to dig, and did not pass the land. An actual entry, therefore, was 
unnecessary to avoid it; but by analogy to what ig required to be done, in order to determine 
aefreehold lease which, by the terms of it, is to be void on the non-performance of covenants, 
it seems to follow that, to put an end to this licence, the grantor should have given notice 
of his intention so to do". | ` 

«The basis of the decision was that some act amounting to an exercise of the 
option had to be proved before the licence was determined. This decision 
therefore does not in any way affect the decision of the High Court in this case. 


On the question whether the tenant should have been given relief against 
forfeiture the High Court held that the matter was one of discretion and both the 
lower Courts had exercised their discretion against the appellant and that being so, 
unless they were satisfied that the discretion was not judicially exercised or was 
exercised without proper materials they would not ordinarily interfere with it in 
second appeal. It was said that the non-payment in this case seems to have 
become chronic and that this was not a case’ for the exercise of equitable 
jurisdiction, | 

Mr. Daphtary contended that the High Court failed to appreciate the rule 
applicable for the exercise of the discretion in such cases and that the rule is that if 
at the time relief is asked for the position has been altered so that relief cannot be 
given without causing injury to third parties relief will be refused, but if that 
position is not altered so that no injustice will be done there is no real discretion 
and the Court should make the order and give the relief. Reference was made 
to the decision of Page, J., in Debendralal Khan v..F. M. A. Cohen?, wherein it 
was said that the Court normally would grant relief against forfeiture for non- 
payment of rent under section 114 of the Transfer of Property Act and that if 
the sum required under the section was paid or tendered to the lessor at the 
hearing of the suit the Court has no discretion in the matter and must grant relief 
to the tenant. We do not think that the learned Judges intended to lay down any 
hard and fast rule. Indeed the learned. Judge proceeded to observe as follows:—- 
3 “In exercising the discretion with which it is invested under section 114 a Court in India 

is not bound by the practice of a Court of Chancety in England, and I am not disposed to limit 
the discretion that it possesses. Those who seek equity must do equity, and 1. do not think 
merely because.a tenant complies with the conditions laid down in section 114 that he-becomes 
entitled as of right to relief"; — : > i 
^ Tn our opinion, in exercising the discretion, each case must be judged by 
itself, the delay, the conduct of the parties and the difficulties to which the landlord 
has been put should be weighed against the tenant. "This was the view taken by 
the Madras High Court in Appayya Shetty v. Mahammade Beari, and the matter 
was discussed at some length. We agree with the ratio of that decision. It is 
a maxim of equity that a person who comes in equity must do equity and must 
come with clean hands and if the conduct of the,tenant is such that it disentitles 
him to relief in. equity, then the Court's hands are not tied to exercise it in his 
favour. Reference in this connection may also be made to Ramakrishna Mallya 
v. Babwuraya^, and Ramabrahmam v. Rami Reddi5 Dots 

The argument of Mr. Daphtary that there was no real discretion in the Court 
and relief could not be refused except in cases where third party interests 
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itifervené is completely negatived by the decision of the House of Lords in Hyman 
+i Roset Relief was claimed in that case under thé provisions of section 14- (2) 
of. the Conveyancing ‘Act;"1881, against’ forfeiture. for breaches of covenant in 


-the leasé. “The ‘appellants offered as the terms on which relief should be granted 


‘to deposit a sum sufficient to ensure the restoration of the premises to their former 
condition at.the end.of the term and make full restitution. It was argued ‘that 
the matter was one of discretion and the Court should lean to relieve a tenant 
against, forfeiture and if full recompense can be made to the landlord the reli&f 
should be granted. Lord' Loreburn in delivering the opinion of the Hoüse 
observed as follows:— -> n. 

^. "f desire, in the first instance to point out that the discretion given by the section is very 


. wide. The, Court is to consider all, the circumstances and the conduct of the parties. Now 


it seems to me that when the Act is so express to provide a wide discretion, meanifig, no 
doubt, to prévent one man from forfeiting what in fair dealing belongs to some one else, 
by taking advantage. of a*breach from which he is, not commensurately and irreparably 


damaged, it is not advisable to lay down any rigid rules for guiding that discretion. I do 
not doubt that the rules enuriciated by the Master of the Rolls in the present case are use- 
ful maxims ‘in general, and that: in general they reflect the point of view from .which 
jtidges would regard an application for relief. But I think it ought to be distinctly under- 
stood that there may be cases :in which any, or all of them may be disregarded. If it,were 
otherwise the free discretion given by the statute would be fettered by limitations which 
have! nowhere been enacted. It is one thing to'decide what'is the true meaning of the 
language contained in an Act of Parliament. It is quite a different thing to place condi- 
tions upon a free discretion, entrusted by statute, to the Court where the conditions are 
not based upon statutory enactment at all. It is not safe, I think, to say ‘that the Court 
must: and will always insist upon certain ‘things when the Act dogs mot: require them, and 
thè facts. of some unforeseén. case: may make the Court wish ‘it had kepi a free hand.” ' 

“With great respect we think that the observations cited above contain sound 
principles of law. Weare, therefore, unable to accede to the contention of Mr. 
Daphtary that though sectión 114 of, the Transfer of Property Act confers a 
disérétion on the Court, that discretion except in cases where third party interests 
intervene must always be exercised’ in favoür of the tenant irrespective ‘of the 


conduct of the tenant. It'is clear that in this case the tenant is a recalcitrant 


‘tenant and is a habitual ‘defaulter, For the best part of 25 years he has never 


paid rent’ without being sued in Court. ‘Rent has been in arrears ‘at ‘times for 
six years, at other times for three years and at other times for four years and 
so on;and every time the landlord had to file a suit in ejectment which was always 


resisted on ‘false defences. . No rule of: equity, justice or good conscience cari be , 


-snvoked in the case of antenant of this description. | He cannot always be allowed 


to’ fake advantage “of: his. own wrong and to plead relief against forfeiture .on 
evety occasion, particularly when he was warned by the Court of appeal on a 
previous occasion. He had already had relief three times: on equitable grounds 


and it is time that the Court withheld its hands and ordered his ejectment. . In - 


this situation the High Court was fully justified in finding that in second appeal it 


would. not interfere with the discretion of the, Courts below in refusing to grant . 


relief against eforfeiture. - 
The resült, therefore, is that this appeal fails and is dismissed with costs. 
ae Agent for Appellant : Ratnaparbhi Anant Govind.’ 
a Agent for Respondents: Rajinder Narain. te P 
G.R.|K.S. x E. zu Appeal dismissed. 
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ue SUPREME COURT OF INDIA.) 
[Civil Appellate Jurisdiction. ] 


ý Present :—-MEHRCHAND MAHAJAN AND N. H..BHAGWATI, JJ. 
“Hiralal and others ' | : us Appellants* 
Badkulal and others , .. Respondents. 


Practice—Suit for balance due on mutual accounts—Defendants signing in plaintiffs’ 
asia books aa eta the d balance due on mutual dealing—Defendant holding 
back,his own account books contending that omis of proof was on the plaintiffs—Pro riety 
-and effect—Suit based on eden: uc WA P d PIS 

Where a suit was filed for recovery of a certain amount and interest due on the foot of 
emutual dealings evidenced by the defendants acknowledging the amount due by -signing 
“in the -plaintiffs’ ledger but the defendants who did not admit the claim kept back their own 
‘account books contending that it was no part of the defendants’ duty to produce the books 
-unless they were called upon to do.so and that the onus rested on the plaintiffs to prove 
their case. | 

Held: (1) It was an inversion of sound practice for those desiring to rely upon a 
„certain state of facts to withhold from the Court the written evidence in their possession which 
would throw light on the proposition. Murugesan Pillai v. Manickavasaga Pandara, (1917) 
'L.R. 44 I.A. 98 and Rameshwar Singh v. Bajit Lal Pathak, (1929) 57 M.L.J. 565: A.I.R. 
1929 P.C. 95, relied on. — : ; o MEN 

(ii) An unqualifed acknowledgment like the one in the suit and the statement of account 
-under which the entry had been made were sufficient to furnish a cause of action (as on an 
-account stated) to the plaintiffs for maintaining the present suit. Gulam Murtaza v. 
.Fasiumnissa, (1934) I.L.R. 57 All, 434, overruled. ` ' d TE 

On Appeal from the Judgment and Decree dated the 23rd July, 1951, of the 
-Court of the! Judicial Commissioner, 'Vindhya Pradesh in Civil First Appeal 
No. 26 of 1951, arising out of the Judgment and Decree dated the 14th March, 1951, 


cof the Court of the District Judge, Umaria, in Case No. 32 of 1951. l 
N. S. Bindra, Senior Advocate (S. L. Chhibber, Advocate, with him), for 


-Appellants. 

S. P. Sinha, Senior Advocate (K. B. Asthana, Advocate, with him), for 
‘Respondents. EM ES 

The Judgment of the Court was delivered by D 

‘Mahajan, J.—The suit out of which, this appeal arises was instituted by the 
-plaintiff-respondents in the Court of the district Judge of Umaria, for recovery 
-of Rs. 34,000 principal, and Rs. 2,626 interest, due on foot of mutual dealings. 
The suit was dismissed by the District Judge but was decreed on appeal by the 
Judicial Commissioner of Vindhya Pradesh. .A certificate for leave to appeal to 
"this Court was granted as the case fulfilled all the conditions and requirements in 
force relating to appeals to the Supreme Court. ' 

: The defendants did not admit the claim and it was pleaded that no accounts 
were explained. to them when the signatures of Bhaiyalal and Hirzlal were obtained 
in the plaintiffs’ ledger on 3rd September, 1949, acknowledging the suit amount 
‘as due from them. It was further pleaded that no suit could be based merely on 
:an acknowledgment of the debt. In paragraph 4 of the written statement it was 
alleged that the plaintiff No. 2 Dipchand having threatened to bring a suit against 
defendants 1 and 2 whose financial position was bad and. having represented that 
plaintiff No. 1 Badkulal would be angry and abuse. plaintiff No. 2, and having 
-assured on oath by placing his hand on a deity in a temple tha: nó suit shall be 
"brought, and that amount o£ interest would be reduced, asked defendants 1 and 2 
-to sign the khata, who. signed the same without going through the accounts, on 
'the faith of these statements made by. Dipchand ànd that the defendants were 








*Civil Appeal No. 168 of 1952: ^ ` 738 . 12th March, 1953. 
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not bound by these signatures. In paragraph 9 of the ntes statement it was. 


` alleged that in fact Rs. 15,000 or 16,000 as principal sum were due to plaintiffs. 


from defendants but the suit had been filed for a much larger sum than due. 
Issue 1 framed by the District Judge was in these terms: 

"Did.the defendants Hiralal and Bhaiyalal sign on Bhadon Sudi 11 Samvat 2006 in 
the capacity of manager and head of the family, on the khata of the plaittiff, after under- 


standing the debit and credit accounts and accepting Rs. 34,000 as the correct-Balance due 
to the plaintiffs." 


It would have been more correct had a separate issue been framed on the tWo 


.points compositely mentioned in this issue. Be that as it may, the form in which. 


the issue was framed is not material for the decision of the appeal.. Issue 7, was 
in these terms: . : ; 

“Did the plaintiff Dipchand obtain the signature of defendants 1 and 2, in their bahi 
under the threat of instituting a suit and giving the assurance of the suit being not filfd and 


leaving the interest which is incorrect and very much exaggerated, by sàying that Badkulal 
shall be very angry with him.’ 


The frame of the issue shows that the learned Judge at this stage made no 
effort to ascertain or apprehend the nature of the plea taken in the written statement. 
He seems to have acted more as an automaton than as a Judge in the discharge of 
his responsible duties. Before framing an issue like this it was his duty to exa- 
mine the parties and to find out the precise nature of the plea involved within 
these facts; in other words, whether the defendants wished to plead in defence 
fraud, coercion, undue influence or a mistake of fact entitling them to reopen the 


accounts. Mr. Bindra for the appellants was unable to tell us what real plea was 


involved in the facts stated under this issue. ae ‘ 

The manner in which the learned Judge dealt with this issue lends support 
to our view. that he did not at all apprehend what he had to decide. It was held 
that the defendants did not sign the entry after understanding, settling, and 
adjusting of the accounts, but that plaintiff, Dipchand obtained their signatures 
without explaining the accounts to them. 


The fact that the entry was signed by both the defendants who represented 
their family was not denied. Hiralal, defendant, in the witness box admitted 
that the defendants deal in gold, silver and kirana and maintain regular books of 
account. It was also admitted that two or three muneems are in their employ 
for maintaining regular books of the business dealings. Hiralal was questioned 


“How much money was due from the defendants-firm to the plaintiff-firm?". 


The answer was evasive, viz., “He could not say. how much was due". . When 


‘questioned about his accounts, he replied that he' had not filed them as he was 


ill. He further deposed that he had looked into his accounts and Rs. 10,000 to 
Rs. 15000 as principal and interest were due but he could not say what was the 
correct amount. When asked whether on the date of signing the acknowledgment 
he looked into the books to see what amount was due from him, his answer was 
in the negative. He further said that even'after receiving notice he did not look 
into his own accounts to check as 'to-what the correct balance was. A leading 
question was put to him whether on Bhadon Sudi 11 Samvat 2006 there was am 
entry of Rs. 34,000 in the defendants’ khata as being the balance due from them: 
to the plaintiffs. The answer was again’ evasive. He said “I could not sav 
whether there was any such entry. in his books." In these circumstances there 
was no justification for throwing" out the plaintiffs" suit on the ground that the 
accounts were not explained to the defendants by the plaintiffs. The defendants 
had written the accounts in their own books from which the true balance could be 
ascertained.. An inference from the statement of Hiralal can easily be raised’ 
that the balance entry of Rs. 34,000. also existed in his own books. Mr. Bindra 
tried to get out of this situation by urging that it was no part of the defendants” 
duty to produce the books unless they were called upon to do so and the onus 
rested on the plaintiffs to prove their case. This argument has to. hé negatived' 


we 
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in view of the observations of their Lordships of the Privy Council in M urugesam , 
Pillai v. Manickavasaga Pandara^, which appositely apply here. This is what 
their Lordships observed: f a 

"A. practice has grown up in Indian procedure of those in possession of.important docu- 
ments or information lying by, trusting to the abstract doctrine of the onus of proof, and 
failing, accordingly, to furnish to the courtg the best material for its decision. With re- 
gard to third parties this may be right enough—they have no responsibility for the conduct 
of the suit; but with regard to the parties to the suit it is in their Lordships’ opinion, an 


ifversion of sound practice for those desiring to rely upon a certain state of facts to ' 


withhold from the court the written evidence in their possession which would thrów light 
upon the proposition.” f 


eThis rule was again reiterated in Rameshwar Singh v. Bajit Lal Pathak’. 

On the evidence of the parties it is clear that both parties are businessmen: 
and each party has been maintaining accounts of their mutual dealings, and they 
met on 3rd September and in the plaintiffs’ book the defendants signed an entry- 
on page 58 of the ledger which runs thus :— 

"Rs. 34000 balance due to be received up to Bhadon Sudi 11 Samvat 2006 made by 
check and understanding of accounts with Hiralalji's books." 

This acknowledgment was made below a number of entries made in this khata 
on the credit and debit side and the mutual dealings had continued since several 
years. The acknowledgment is signed by Hiralal and Bhaiyalal, with the following 
endorsement: ' 

“After adjusting the accounts Rs. 34,000 found correct payable.” 

In these circumstances we'are not able to understand the view of the district 
Judge that it was not proved that the accounts were explained to the defendants 
by Dipchand. . It was unnecessary to do $o because the defendants themselves were 
keeping accounts and they would hot have signed the balance foz Rs. 34,000 with 
the endorsement above cited, without reference to their own books orin the man- 
ner suggested in the written statement. Plaintiff Dipchand in the witness box 


supported the ‘plaintiffs’ case as laid in the plaint. “He deposed that: s cee 
“This accounting was done by my mutieem Puranlal and Ram Prasad, muneem ‘of Hira- 
lalis us Muneems ‘explained and Hiralál' sighed ‘after understanding it.” 


In cross-examination he said that muneems were checking thé accounts and ` 


when both the muneems said that so much was the balance, Hiralal then signed 
and that Hiralal and Bhaiyalal themselves did not check any account. The 
learned district Judge and Mr. Bindra criticized the evidence of this witness and 
it was urged that he had made false and highly improbablé statements with regard 
to the manner and circumstances in which the entry was signed. The discrepancies 
in the statement relate to matters of no consequence. In our opinion, his evidence 


along with the entry was sufficient to hold the plaintiffs’ case proved when the best. : 


evidence of their own books to disprove the plaintiffs’ case had been withheld by 
the defendants. No satisfactory explanation .had been given .for the: non- 
"production of the defendants’ books, and the evidence.given by Hiralal:does not 
do much credit to him. ' ° . 


Mr. Bindra contended that it should have been held that Bhaiyalal:did not sign 
at the same time when thé entry was written but he signed later.on. On this 
point Hiralal deposed that when he signed Bhaiyalal was. not present, that he 
signed afterwards, that Kulai muneem came with the bahi saying that Badkulal’ 
and Dipchand had quarrelled among themselves that there should also 'be the sig- 
nature of Bhaiyalal, that Bhaiyalal questioned him as to why the witness had 
signed, that he replied that Dipchand had told him after pointing his hand towards 
God that he would take no action so long as he lived, so he did not check, nor any 
one explained him the accounts, that on this he asked Bhaiyalal to sign and om 
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A. 98: LL.R. 40 Mad. 402 (P.C.). P.C, 95." : ! bpas PESE 


91 è 


wy 
328 THE MADRAS. LAW JOURNAL REPORTS. [1953 * 


vhis asking he signed. It was for Bhaiyalal to explain his signature by going into 


' the witness box but he did not give evidence in the case and there is no explana- 


tion why he did not do so. Mr. Bindra's contention therefore that it should be 
held that. Bhaiyalal was not present when the acknowledgment was signed cannot 
be sustained. ; EE : 2 


| The defendants tried to support their case by the statements of Kulai Prasad, 
muneem, and the other two muneems Ram Prasad and Puranlal. So: far as Kulai 
Prasad is concerned, he was in the plaintiffs’ service and. was dismissed by Bad- 
kulal, plaintiff, on 31st March 1950. Much reliance cannot be placed on the 
statement of a' dismissed and disgruntled employee. He stated that Hiralal,was 
not made to understand any accounts and Dipchand assured him on oath that he 
would raise no trouble during his life'and asked Hiralal to sign and that Bhaiyalal 
signed on a different date. This evidence is:óf a partisan character and no reli- 


i T 


: ‘ance cán be placed on it. ' ' 2 


Ram Prasad stated that he did not check the accounts of the plaintiffs 
from Bhadon Samvat 2006 and that Hiralal did not sign in his presence. . In 
cross-examination he admitted that there,were mutual dealings between the par- 
ties.and that Hiralal might.have signed.after accounting was done. He pretended 
ignorance of what happened on Bhadon Samvat 2006. | 


B 


As regards Puranlal, he stated that after looking into the accounts and after 
mutual talk, Ex. P:-l was written. on ^Dip Chandis,asking, that accounts might 
'háve been told by Dipcliand on the basis of the statement which he had with him, 
thatino accounts were‘explained. He further stated that Hiralal said to Dipchand 
“Please see me”, on which Dipchand replied after raising his hand towards the 
temple “I shall not do.anything unfair in, my, lifetime.” In cross-examination he 
admitted that the words “signed Bhurey, Naik Raghunandan Prasad:Bakalam Hira 
Lal”, and the words “after adjusting the accounts. Rs. 34,000 found correctly. pay- 
able signed Hiralal” were written by Hiralal;himself. It was further elicited in 
cross-examination that the „witness had forged a receipt and for forging that re- 
ceipt he was sentenced to one year’s imprisonment in a criminal case started by 
Badkulal, plaintiff. This evidence therefore is not of much consequence in this 
eases 0 2S 0 " qal Eco 

Im these circumstances we are satisfied. that the District Judge not.only ap- 
-proached the decision of the case from an erroneous point of view but he also in- 
correctly appreciated the material on the record.: The learned Judicial Commis- 
sioner. was therefore perfectly justified in reversing his decision and in holding : 
that on 3rd September, 1949, there was an adjustment of accounts actually done 
‘by the muneems and accepted by the principals and the story. of coercion and mis- 
‘representation was,false. =: ' |. - VE 2 ES 

'-" Mr. Bindra néxt urged that the plaintiffs’ suit should have been dismissed 
‘because 'it could not be maintained merely on the basis of an acknowledgment of 
liability, that such an acknowledgment coüld only save limitation but'could not 
furnish a cause of action où which a suit could be maintained. „The Judicial 
‘Commissioner took ‘the view, that an unqualified acknowledgment like the one in 
the suit, and the statement:of the account under which the entry had been made, 
“were; sufficient to furnish a catise of action to the plaintiffs for maintaining the 
present suit. We are satisfied: that no exception can be taken to this conclusion. 
‘It was held by the Privy Council in Maniram v. Seth Rupchand', that an uncondi- 
tional acknowledgment implies a promise to pay because that is the natural infer- 
ence if nothing jis’ said’ to the-¢ontrary.. It is what every honest man would . 
mean to,do. In Fateh’ Chand v. Ganga Singh? the same, view, was taken. . It 
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observed that the three-expressións “balance due", “account adjusted"' and 
“balance struck" must mean that'the parties had been through thé account: The 
defendant there accepted the statement of account contained in the plaintiffs’ ac- 
count book, and made it his own by signing it and it thus amounted to an "accounts 
‘stated between them" in the language of Article 64 of the Limitation Act. The 
sfme happened in the present case. The acknowledgment which forms the basis of 


the suit was made in the ledger of the plaintiffs in which earlier mutual accounts had . 


"been entered and truly speaking, the suit was not based merely on this acknowledg- 
ment but was based on the mutual dealings and the accounts stated between them 
and was thus clearly maintainable. ; KA NEU d 


. Mr. Bindra drew our attention to a decision, of the Allahebad High Court 
in Ghulam Murtaza .v. Fasihunnissa?, "whérein: it was held that even if an ac- 
‘knowledgment implies ‘a promise to pay it cannot be made the basis of Suit and 
‘treated as giving rise to a fresh cause of action. We have examined the decision 
cand’ we are satisfied that it does not lay down'good laws" ^ — ^ /., l2 

For the reasons stated above this appeal ‘has no merits and we -accordingly 
‘dismiss it with costs. we ete Ho E fag 3 
Agents for Appellants: Govind Saran Singh. I 
Agent for Respondents: A.. D. Mathur.. TEC 
' GRIKS. siji i juu ere que ^ Appeal dismissed. 
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SUPREME COURT OF INDIA. - 
| [Civil Appellate Jürisdiction.] "' M ; 
PRESENT —“MEHRCHAND, MAHAJAN AND S. R. Dag.]]. |, 


"Messrs. "Trojan & Coipany ` I. I MS Fd Appellant* 
RM: N. N. Nagappa Chettiar, . DES pueda Respondent. 


.  Damages—Stockbroker selling shares without:disclosing his knowledge, of. the. probable 
slump in the market —Right of purchaser to damages—Principles for assessing—Interest— 
Right to. ` ba eae te ee KA er 

Where a stockbroker is: found to, be guilty of£;fraud in selling some, shares owned by 
himself to a constituent without disclosing .his knowledge of “the probable slump in the 
“market, the constituent is entitled to recover as damages the loss suffered by lim. Ordi- 
narily the market rate of the shares on the date when the fraud was‘ practised would re- 
present their real price in the absence of any.other circumstance. If, however, the market 
"was vitiated or was in a state of flux or panic in consequence of the very fact that was 
fraudulently concealed, then the real value of the shares has to be determined on a consi- 
-deration of a variety of circumstances, disclosed by the evidence led by the parties. "Thus 
"though ordinarily the market rate on the earliest;date when the Feal. facts begame known may 
"be taken as the real value of the shares, nevertheless, if there.js no market or there is no satis- 
factory evidence of a market rate, for some time which may safely be taken as the real value 
“then if the representee sold the shares although not bound to do so, and if the re-sale has, taken 
place within a réasonable time and on reasonable terms and has not been unnecessarily delayed, 
“then the price fetched at the re-sale may well be taken into consideration in determining re- 
-trospectively the true market value of the shares on-the crucial date. If there is no, market 
at all or if the market rate cannot, for reasons referred to above, be taken as the real-or fair 
-value of the thing and the representee has mot sold the things, then in ascertaining the: real 
cor fair value of the thing onsthe date when deceit was practised subsequent events, may be 
“taken into consideration: provided such subsequent events are not attributable to extraneous 


‘circumstances which supervened on account of the retaining of'the thing. 
M t H 
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“Ini the case. of money obtained or retained by fraud interest ig allowed by a Court of 


equity. 


On Appeal from the Judgment and Decree, dated the 17th March, 1950, of 
the High Court of Judicature at Madras (Horwill and Balakrishna Ayyar, JJ.) im, 


.O.S.A. No. 34 of 1947, arising out of Judgment and Decree, dated the 18th April, 


1947, of the said High Court (Clark, J.) in the exercise of the Ordinary Originat 
Civil Jurisdiction of thé High Court in C.S. No. 208 of 1940. 


V.-Rangachari, Senior Advocate (K. Mangachary and Murugappa Chettiar, 
Advocates, with him), for Appellant. 


, K. Krishnaswami I yengar, Senior ‘Advocate (K. Parasuraman, Advocates with 
him), for Respondent. 


The Judgment of the Çourt was delivered by . 

Mahajan, J.—The disputé in this appeal is between a constituent and a firm 
of stock brokers. Sometime before April, 1936, the plaintiff, then, a young man, 
came into possession of property worth about 2 lakhs of rupees on a partition 
between him and his brothers. In the hope of getting rich by obtaining quick 
dividends by speculating on the stock-exchange he through the defendant firm 
and certain other stock-holders entered into a series of speculative transactions 
and it seems he did not fare badly in the beginning. But subsequent events tell 
a different tale. 


In 1937, two iron and steel companies in North India, viz., Indian Iron & 
Steel Co., Ltd., and the Bengal Iron & Steel Co., Ltd., merged into one concern and 
a new issue of shares was made. The scheme was that for every five shares which 
a person held in the Indian Iron Co., Ltd., on 22nd April, 1937, one fully paid-up 
share would be given to liim at a price of Rs. 25. The market price at the time 
this scheme was announced was about Rs. 55 per share. A wave of speculation 
followed this announcement and there was a boom in the market. Prices of 
Indian Iron shares were going up to unreal.heights. "To stabilize the. situation 
thus created by heavy speculation, three members of the committee of the Calcutta 
Stock Exchange presented a petition to the Committee on 5th April, 1937, to close 
the Calcutta Stock Exchange for a while. On the same evening plaintiff's stock- 
broker Annamalai Chettiar who was carrying on business in firm name Trojan & 
Co., had ‘telephonic conversation with one Ramdev Chokani, a member of the 
Calcutta Stock Exchange on this subject and from this conversation hé gathered 
that a sharp fall in the prices of Indian Irons was likely. At that time Annamalai 
Chettiar had on his hands somé 5000 of these'shares. ‘Shortly after this conversa- 
tion and after business hours the same night, between the hours of 7-30 and.8-30, 
Annamalai Chettiar rang: up the plaintiff.and suggested to. him that it would. be 
a good thing for'him to buy these shares. The youthful plaintiff in his anxiety to 


get rich quickly accepted the suggestion and purchased ‘these ‘shares, some at 


Rs. 77 and others at, Rs., 77-4-0. Another. firm of brokers, Ramlal & Co., had 
also in their hands another 4000 of these shares. They too found in the plaintiff 


a ready buyer. They also,contacted him on the phone after Annamalai had done 


so, and sold him 4000 shares'that they held. Out of the lot which the plaintiff 
purchased from the defendants he sold 1300, shares to Ramanathan Chetti at cost 
price. | IM . - 

On the 6th, April, the Committee, of the Calcutta Stock Exchange’ Associa- 
tion passed a resolution closing the stock exchange on the 8th and 9th April. 

From the 6th April onwards the market sagged and the prices came down, 
at first gradually and then literally at a run. The result of it was, that the plain- 
tiff had to sell at a very heavy loss. 

The. defendants made demands on the plaintiff for the, price of those shares.. 
Between 5th April ‘arid 20th April, 1937, he made payments to defendants of 


A 
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various amounts totalling iRs. 60,000. A lot of 700 shares was sold by the plaintiff 
to Pilani & Co., and on 19th April, 1937, he instructed the defendants for sale of 
the remaining 3000 shares at the best price obtainable. The defendants sold 2000 
*shares on 20th April, 1937, for prices ranging between Rs. 47-4-0 to Rs. 44-12-0 
per share. The remaining 1000 shares were sold by him through Messrs. Ram- 
lal & Co., at Rs. 42-8-0 per share.on 22nd April, 1937. . The resuit of it was that 
on 22nd May, 1937, when the accounts between the plaintiff. and the defendants 
were settled it was found that plaintiff was heavily indebted to them in the sum of 
Rs. 51,712-7-0 and the credit balance of Rs. 64,000 that he had with the defendants 
at the end of March, 1937, had been wiped off. .For-tlie amount found due he 
passed a promissory note in favour of defendants, Ex. P-33. After giving. cre- 
dit for payments received on the promissory: note the defendants filed a: suit against 
him (O.S. No. 150 of 1937) on the Original Side of- the Madras High Court 
and obtained an ex parte interim order for attachment before judgment and at- 
tached plaintiff's: movable and imtnovable properties at Madras, and also at Kot- 
taiyur in Ramnad District. Owing to the attachment proceedings the firm of Ram- 
lal & Co. filed a petition for adjudication of the plaintiff as an insolvent. On 
‘22nd September, 1937, Trojan & Co. also filed a petition for the same relief. An 
order adjudicating the plaintiff an insolvent was made by the High Court on 5th 


‘October, 1937, on the petition of Ramlal & Co. 


In the course of the insolvency proceedings :defendants: tendered proof of 
their claim on the promissory note, Ex. P-33. The Official Assignee having 
acquired knowledge about the telephonic conversation that had passed between 
Annamalai Chettiar and Ramdey Chokani on the evening of the 5th April, 1937, 
came to the conclusion that the insolvent had been a victim of a fraud perpetrated: 
by the defendants and dismissed their claim. . Defendants-firm was guilty of 
fraud both in respect of the failure to disclose the fact that the Indian Iron shares 
or most of them belonged to one: of its partners, Annamalai .Chettiar and also on 
account of the failure on. its part to. disclose. its ‘knowledge of the likelihood. of a 
slump in the market because of. the notice given by its members to close the stock 
exchange. to, 


On an application made to the High: Court against the order of the Official. 


Assignee it was set aside by Mockett, J., and he directed that the claim of the de- 
fendants be disposed‘ of on'a Court motion, the claim ‘being heard as if it were a 
suit. In pursuance of this direction Trojan and Co.; on 29th September; 1938, 
filed an application in the High Court, No. 313 of 1938. , The Official. Assignee 
representing the estate of the plaintiff denied its liability on, the promissory note 
on the ground of fraud. On 15th March, 1940, Somayya,,J., dismissed the claim 
of the defendants.. He:held the defendants-firm guilty of fraud in both respects. 
From this there was an appeal,which was dismissed on 12th August, 1942. The 
defendants applied for leave to appeal to. His, Majesty in, Council, but leave ‘was: 
application was also dismissed sometime in, October, .. 1943. 

On: the 28th September, 1940; when the appeal from the decision of Somayya, 


refused. Defendants then applied to, the Privy Council for special leave and that 


J., was still pending, the Official: Assignee as representing the estate of the. plain- ` 
tiff filed the suit out.of which this appeal arises against Trojan & Co. for an. 
account of the transactions between himself as principal and the defendants as’ 
agents and claiming damages for loss sustained by him and for various other ` 


reliefs. The: suit embraced in. particular claims: in respect of four ‘transactions. 
The first. related to the 5000, Indian Iron-shares.. Thé second referred :to a 
transaction of Associated Cements. On. 22nd March, 1937, the plaintiff had sold: 


through the defendants 50 shares, in Associated Céments.at Rs. 180-8-0' per share. : 


On 30th March,. 1937, he had similarly sold a further 200 shares:'in. Associated: 
Cements: at Rs. 183 per share. The plaintiff did not have ôn hand even d'sinple 
share in Assdciated Cements. It became-necéssary for him therefore. to “cover 
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the sales". On 21st July, 1937, defendants purchased. on plaintiff's account 100 
shares at Rs. 161-12-0 per share. On ist September, 1937, they purchased a 
further 150 shares at Rs. 151 ashare. The difference between the prices at which 


these shares had' been sold and bought amounted to Rs.:6,762-8-0 and for this 3 


amount the defendants gave the plaintiff credit by adjusting it towards the promis- 
sory note account. In respect of this transaction the case of the Official Assignee 
was that the purchase which had been made by the defendants was not only 
unauthorized, but contrary to instructions and was not valid and binding on the 
plaintiff as it had been made after the cominencement of the insolvency. No claim 
was made in the alternative that if this contention failed,.the plaintiff was entitled 
to recover the amount credited towards. the promissory note on the ground of 
failure of consideration. The third transaction related to 300 shares in Tatag, and 
the fourth one was in respect of shares in Ayer Mani Rubber Co. The last claim 
was abandoned at the trial and the claim on the third transaction was'decreed' in: 
favour.of the plaintiff and the correctness of the order of the trial Judge was not 
canvassed in the appeal before the High Court. The amount decreed as regards 
these 300 shares was in the sum of Rs. 1,050. - f 

The defendants denied' liability for the entire claim and pleaded that they 
were not guilty of any fraud and that in any case the plaintiff was not entitled to 
claim any damage; as he could have easily sold away all his shares soon after 
his purchase without incurring any loss, and that he retained them in order to 
make profit. | 

The suit was first heard by Bell, J., who decreed the claim of the plaintiff on 
9th March, 1943. The defendants appealed. The appellate Court set aside the 
decision of Bell, J., and remanded the suit for fresh disposal on 25th August, 1944. 


: Meantime, that is to sdy, ón 21st February, 1944, the adjudication of the plaintiff 


was, annulled and on his application he was brought on the record in the place of 
the Official Assignee and he'continued the suit. Clark, J., who tried the suit after 
remand gave a decree in favour of the plaintiff for the sum of Rs. 61,787-9-0 with 
interest at the Court rate of six per cent. per annum from 1st September, 1937, 
until payment or realization with costs. Against this decree the defendants pre- 
ferred an appeal. The appellate Bench modified the decree of Clark, J., and 
reduced the amount of the decree by a sum of Rs. 9,100. Each party was made to 
pay proportionate costs throughout. Leave to appeal to this Court against the 
decree was granted and the appeal is now before us under the certificate so granted. 

. As above stated, the claim in respect of Aver Mani rubber shares was aban- 
doned at the trial and the claim on the third transaction relating to 300 shares in 
Tatas was decreed for thé sum of Rs. 1,050 and the correctness of this order was 
not canvassed in the appeal before the High Court. The two claims discussed in 
that Court were in respect of the transaction of 5,000 Indian Iron shares and im 
respect of the transaction made in Associated Cements. The dispute before us so 
far as the Indian Iron shares are concerned, has narrowed down to the question of 
quantum of damages in respect of 3000 out'of'the 5000 shares that were trans- 
ferred by the defendants tó the plaintiff on the night of the 5th April, 1937, 1300 
out:of-these shares having been sold at cost price by the plaintiff the day after the 


. purchase, and “700 having been sold to Pilani & Co., and regarding which the 


plaintiff's claim was rejected in the High Court and plaintiff preferred no further 
appeal. E > 

o The finding “of Somayya, J., that the defendants firm was guilty of fraud , 
both in respect of the failure to disclose the fact that the Indian Iron shares or 
most of them belonged to one of its partners, Annamalai Chettiar, and also on' 


-account of its failure to disclose its knowledge of the probable slump in the market 


by reason of the notice given by three members of the stock exchange to tempo- 
rarily close it was: not contested before Clark, J., and it was conceded that that 
finding had becorge final. ` The main question convassed at this trial was whether 


I] TROJAN É CO..U. NAGAPPA CHETTIAR (s.c.) (Mahajan, F.). 733; 


the plaintiff had suffered any damage as a consequence.of.this fraud and if so, 
how were the damages to be measured. In the plaint plaintiff claimed that he was 
entitled to be recompensed for all loss and damage which he had suffered. A. 
sum of Rs. 45,042-9-0 was credited in his account in respect:.of the sale of 3000: 
shares made on 20th and 22nd April, 1937.. He claimed the whole of this amount. 
as damages on this count; in other words, according to the plaintiff, the damage: 
suffered by him was to be measured according to the difference between the pur- 
chase price of the shares and the price for which they were ultimately sold. The- 
shares were bought on 5th April at Rs. 77 and Rs. 77-4-0 and sold at prices rang- 
ing between Rs. 42-8-0 and Rs. 47-4-0 on the 20th.and 22nd April, 1937. This. 
method of meastiring damages was successfully challenged by the defendants be-. 
fore the trial Judge. Clark, J., in spite of holding that measure of damages in: 
a case like this could not be as suggested by the plaintiff, estimated the damage: 
suffered by him at the difference between the rate at which the plaintiff purchased! 
the shares and the rate at which he actually sold them, on the ground that the- 
price at which he sold. them was more than the fair value of! these shares realizable- 
on the 5th April, 1937, between bona fide purchasers and sellers having knowledge: 
of the real state of affairs. 


Before the appeal bench of the: “High Court it was akan that the trial' 
Judge was in error in his assessment: of the real value:of these shares on 5th, April,. 
1937, and that in any case they could not be valued at four different rates. Tt: 
was urged that damages had been over-estimated. This contention was negatived. 
and it was held that in the circumstances of this:case it could not be said that the 
plaintiff acted unreasonably i in holding « on to the shares for the time that he did: 
and that the defendants had by their own double dealings pue the pasen in; 
a difficult position. ` 


The learned counsel for the appellant raea before us the contentious: 
raised by. him in the High Court and urged that the true measure of damages in" 
actions like this, is the difference between the price paid and the real. value of the- 
shares at the time of the transaction, and that any ldss caused to the plaintiff by- 
his retaining the shares after that date could not be decreed. It was strenuously- 
contended that had the plaintiff sold the remaining’ shares like the 1300 he sold,. 
he would not have suffered any damage whatsoever, as the market price of these- 
shares on the 6th and 7th was not below the cost price. It was said that the loss. 
that the plaintiff suffered was merely due.to the circunistance that he retained. 


the shares for a fortnight, and was not as a consequence of the fraud: T.astly, it: , 


was contended that even if it could be held, that the market on the 6th.and 7th: 
was affected by the very fact concealed from the plaintiff, its effect disappeared by: 


the 10th April when the fact became fully known and damage should have been .. 


assessed on the difference between the market price of these shares, which ruled’ 
at Rs. 62 per share on 10th April, 1937, and their cost price. 


Now the rule is well settled that damages due either for breach of EE 
or fór tort are damages which, so far as: money can compensate; will give the- 
injured party reparation for the wrongful act and for all the natural and direct: 
consequences of the wrongful act. Difficulty however arises in. measuring the- 


amount of this money compensation, A general principle cannot be laid down for: 


measuring it, and every case must to some extent depend upon its own circum- 
stance, It is, however, clear that in the absence of any special circumstances the: 
measures of damages cannot be the amount of thé loss ultimately süstained by the 
representee. It can only be the difference between the price which he paid and” 
the price which he would have received if he had resold them'ein the market: 
forthwith after: the purchase provided of course that there was a fair market then. 
The question to be decided in such a case is what could the plaintiff have obtained’ 
if he had resold forthwith that which he had been induced to purchase by the- 
fraud of the défendants. In other words, the mode of dealing with damages im 
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such a case is to see what it would have cost him to get out of the situation, i.€., 
how much worse off was his estate owing to the bargain in which he entered into. 
The law on this subject has been very appositely stated in McConnel v. Wright, 
by Lord Collins in these terms :— : em 

' “As to the principle upon which damages are assessed in this case, there:ig no doubt 
about it now. It has been laid down by several judges, and particularly by Cotton, Lj. in 
Peek v. Derry?; but the commonsense and principe of the thing is this. It 
is sot an action for breach of contract, and, therefore, no damages in respect d 
prospective gaing which the person contracting was entitled by his contract to expect to come 
in, but it is an action of tort—it is an action for a wrong done whereby the plaintiff was tricked 
out of. certain money in^fis pocket; and therefore, prima facie, the highest limit of his dama- 
ges is the whole extent, of his loss, and that loss is measured by the móney which was in 
his pocket and is now in the pocket of the company. That is the ultimate final, highest stan- 
dard of.his loss. But, in so far as he has got an equivalent for that money, that loss isedimi- 
nished; and I think, in assessing the damages prima facie the assets as represented are taken 
to be an equivalent and no more for the money which was paid. So far as the assets are 
an equivalent, he is not damaged; so far as they fall short of being an equivalent, in. that 
proportion he is damaged." : 

The sole point for determination therefore in the case is whether the shares 
handed over to the plaintiff were an equivalent-for the móney paid or whether 
they fell short of being the equivalent and if so, to what extent. Ordinarily the 
market rate'of the shares on the date when the fraud was practised would repre- 
sent their real price in the absence of any other circumstance. If, however, the 
market was'Vitiated or was in a state of flux or pani¢ in consequence of the very 
fact that was fraudulently concealed, then the real value of the shares has to be 
determined on a consideration of a variety of circumstances, disclosed by the. evi- 
dence led by the parties. Thus though órdinatily the market rate on the earliest 
date when the real facts became' known may be taken as the real value of the 
shares, nevertheless, if there is no market or there is no satisfactory evidence of a 
market rate for some time which may safely be taken as the real value, then if the 
representee sold the shares, although not bound to do so, and if the resale has 
taken place within a reasonable time and on reasonable terms and has not been 
unnecessarily delayed, then-the price fetched at the resale ‘may well be taken into 
consideration. in determining retrospectively: the true market-value of the shares 
on the crucial date. If there is no market at'all or if the market rate cannot, for. 
reasons referred to above, be taken as the real or fair value of the thing and the 
representee has not sold the things, then in ascertaining the real ot fair value of 
the thing on the date when deceit was practised subsequent events may be taken 
into account, provided such subsequent events are not attributable to extraneous 
circumstances which supervened on account of the retaining of the thing. "These, 
we apprehend, aré' the well settled rules for ascértaining the loss and damage 
suffered by a party in such circumstances. M a a fra 

If.damages had been measured on the rules above stated by the Courts below, 
this Court would have then respected the concurrent finding on this point as the 
‘question of assessment af damages primarily is a.question of fact and the con- 
current findings of the Courts below on such points except in'very exceptional 
circumstances are not reviewed by this Court. We however find that in spite of 
“the, circumstance that the Courts below correctly enunciated. the rule of measuring 
damages in such cases, they estimated them on the difference between, the cost 
price and the price realized at the sale on the 20th and 22nd at foür different rates. 
"These four rates could obviously not represent the true value of the shares on the 
5th. Moreover the finding that the true.value of these shares was lower than 
“what was actually realized on their resale on the 20th and 22nd is not based on any 
evidence whatsoever.’ Such: a finding could only be arrived at on the basis of 
evidence on the record and by reference to that evidence, and this has not been 
edone. The High, Court did. not make an attempt to find out to what extent 
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the value of the''shares fell short of being an equivalent for the-money taken 


from the plaintiff. Without determining .ithis- crucial issue we think it. was not ` 


right to estimate the.damage on the vague finding. that the true value of the shares 
was lower than.the value which.they fetched at the resale on the 20th and 22nd. 
In this situation, we havé no alternative but to arrive.at our own finding on this, 
question: in,spite of the-concurrent finding and we have to find as to. what could 
be said to have been the true value of these shares on the relevant date. In other. 
Words, the question for our determination is what the market-value would have 
been .on 5th April, of these shares if all buyers and sellers had information that 
the market was to be closed on 8th and 9th April to enable settlement of outstand- 
ing transactions to be effected, and had appreciatéd the éffect of that decision. In 


the words of Buckley, J., in Broome v. Speak’, it is indeed a difficult question to 


answer but that difficulty is no ground for. refusing to answer it as has been done. 
by the Court below. l kalih 


. Tn order to determine-the real price of these 3000 shares sold to’ plaintiff 
by concealment of certain facts, the first question that needs decision -is whether, 
the market for these shares the rate’prevailing wherein would prima facie be a-true 
index of their value, had been affected by the very fact concealed of which the 
plaintiff complains.. In this case from the proved facts it is clear that the market 
rate of these. shares: was seriously affected by reason of^the impending decision: 
of the stock exchange for-closing it to stop the wave of speculation that had taken 
the frenzy of the market by reason of the merger of the two steel companies doing 
business in northern India. The market reports for the week encing 19th March, 
show that the Indian Irons were standing at or around Rs. 55. By Saturday the 
3rd April after the announcement of the terms of the merger by reason of the 
keen speculation the shares were being dealt at around Rs..73. On Monday the 
5th April the price was Rs. 77. On Tuesday the 6th, the day when the decision 
was taken to close the markét for two days, these shares touched Rs. 79, but by 
the close of business fell back to Rs. 72, a sudden drop of Rs. 7.; On Wednesday 
the 7th April in the Calcutta market they closed at Rs. 58, a drop of Rs. 14 in a 
day. These sudden rises and falls in the market during the couzse of these two 
days are sufficient indication of the. fact that the drop was due tc the decision of 
the stock exchange to close the exchange for two days. "There is no evidence that 
any other factor was then disturbing the market rate of these shares. The share 
market report of the defendants themselves issued on 10th April, 1937, amply 
bears out this fact. In this report it was stated as follows:— 

“The outstanding feature of the Indian markets during the week under review was the 
sudden landslide in Indian Iron and Steel shares, which proved infectious to the other sec- 


tions of the market. The week opened with a cheerful bullish sentiment and Indian Iron and 
Steels touched Rs. 80. At this dizzy height, the markets lost their equilibrium and frenzied 


selling resulted in a sensational decline of about 25 points. The heavy liquidation was due . 


to a predominance of weak-holders that had come into the market at a late stage. Further, 
selling was accentuated by the ‘decision of Calcutta Stock Exchange to close the Calcutta 
market on the Bth and 9th April to enable brokers to make deliferies and effect settlements 
for transactions in Indian Iron and Steel shares, Heavy volume of busiress has been out- 
standing between brokers on account of the delay in getting'certificates. Prospect of im- 
mediate delivery of share certificates scared off weak-holders and prices declined on heavy 
liquidation.” | y . . 

It is clear therefore that the decision of the Calcutta stock exchange to close 
the Calcutta market on 8th and 9th affected the market prices considerably. The 
Calcutta market on the 7th dropped from 72 to 58, as already stated. The decision 
of the Calcutta stock exchange was published in the Hindu of Madras on the 
evening of ‘the /th. From the statement of account, Ex: P-41 -filed by 
Trojan & Co. on 7th, about half'a:dózen transactions in these shares took place 
through them. Most of the trafisáctions, it'appears, were ‘by smal. holders of 100 
T ———————————————— — = 
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‘scrips or so, who unloaded their shares between 71 to 60.per share. On the 8th: 


three transactions took place at Rs. 62. No transaction took place between 8th 
and 14th. There were two transactions on the 14th at Rs. 56, and: there was a: 
transaction -on the.15th at Rs. 57-8-0. On the.20th Trojan & Co. .sold 2000 
of the plaintiff's shares at rates varying between Rs: 44-12-0 and Rs. 47-4-0. 


According tó the statement of account of another broker, Ramlal & Co., there 
were about 16 transactions in these shares on the 7th. Most of them were sold i in 
lots of 100 or 200 and the sale price of these shares ranged from Rs. 74 to 64. 
On the 8th there were a few transactions, the rates varying between Rs. 57 to 
Rs. 66. There was a transaction on the 9th at Rs. 60. There were two or three 
transactions on the 10th also near about this rate. No. transaction after the 10th 


-made by this company has been exhibited on the record. "Ex: PAD is 


another weekly share market report of Trojan & Co. issued on 1 17th April, dus. 
It states as follows :— 
"In the. first place, "Indian Trons are very cheap around, Rs. 46. The company is doing 
extremely well and the stage is seb for a steady rise to Rs. 70. ` zu 
Indian Iron.and Steels fluctuated between Rs. 55 to Rs. 60 and closed at Rs. 47. The 
recent hectic speculation has brought its own nemesis.” . 

This report proves that: there was really no nin as it appears from the. 
evidénce on the record in Madras between the 8th and 17th which was a Saturday, 
and on the 17th the prices seemed to be settling down at Rs. 46. On the 19th 
the plaintiff gave to the defendants an order to sell his 3000 shares and it was 
said “Please retain this order till executed". The defendants were only able to 
dispose of 2000 of these shares on the 20th at prices varying between Rs. 44- 12-0 
to Rs. 47-4-0.. The remaining 1000 shares the plaintiff was able to sell, through 
Ramlal & Co. ‘at Rs. 42-8-0.on 22nd April, 1937. It is quite possible and proba- 
ble that had the plaintiff placed an order before the 19th, say on'the 16th‘or 17th; 
with the defendants or with Ramlal & Co., he might have been able to sell these 
1000 shares also at about the.same price as he was able to dispose of his 2000 
shates. No member of the:.deferidants-firm gave evidence -ïn .the . case. 
Plaintiff went into the witness box and stated that had he known what-the defen-. 
dants knew, he would not have purchased thé shares. - The information was with- 
held -from him that these sharés were likely to go: down. He said that he was 
told by the defendants to sell the shares but no purchasers were available and in 
spite of his keenness to liquidate them he was not able to do so before the 20th 
and 22nd, that he approached Trojan & Co., the defendants-firm for selling them 
but they were not able to sell more than 2000 shares, Considering the whole of 
this material, we are satisfied that the market rate prevailing on the:Sth, 6th.and 
7th had been affected by reason of the decision of the Calcutta stock exchange to 
keep the market closed on the 8th and 9th and the market did not settle’ down 
till about the 17th or 18th and the prices then ruling can in tlie circumstances of. 
this case be said to be their^true market price.'.Ín-our judgment, Rs. 46 per 
share was thesreal price of these shares when they were put in the plaintiff's pocket 
and he got Rs. 46 for each, share in. lieu of what he, paid for either at Rs. 77 or at 
Rs,.77-4-0. He is entitled to commission also which-he would have to pay on the 
sale of these shares. The difference between these two rates is the damage that 
he has suffered and he is entitled to'it. . For the reasons given above we modify 
the-order- passed -by Clark, J., and by the appellate Bench of the High.Court to 
the extent: indicated , above and we estimate the plaintiff's damage at, Rs. 93, Wo 
on. account; :0f the 3000, shares at the rate-of Rs..31 per‘ share. : 


The second question canvassed’ before the: High -Court and also before us, 
was in respect of the Associated: Cement. shares,” As above stated, the "plaintiff's 
account was credited in the'sum of Rs. 6,762-8-0 on account of the purchase of 
these-shares. Plaintiff had pleaded that the transaction was not authorised: by 
him and that it had been madé in ‘contravéntidn of his instructtons. He had 
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claimed compensation on the ground ‘of breach of instructions, he did not in the 
alternative claim on the ground of failure of consideration the amount credited by 
the defendants in the promissory note account and which credit disappeared by 

* reason of the failure of the suit on the promissory note, At the hearing of the 
case before Bell, J., the contention that the purchase was unauthorized was aban- 
doned by counsel and the same position was adopted before Clark, J. During 
cross-examination of the plaintiff it was elicited that he either instructed the 
défendants to purchase the shares or at any rate ratified the purchase which the 
defendants had made on bis behalf. It was argued before the appellate bench of 
the High Court that having pleaded one thing and having led evidence in support 
of that thing but later on having been forced to admit in the witness box that the 
true state of things was different the plaintiff had disentitled himself to relief as 
regards these shares and he could not be granted the relief that he had not asked 
for. The High Court negatived this contention on the ground that though a claim 
for damages in respect of a particular transaction may fail, that circumstance was 
no bar to the making of a direction that the defendants should pay the plaintiff 
the money actually due in respect of that particular transaction. It also held that 
the plaintiff's claim in respect of this item of Rs. 6,762-8-0 was within limitation. 
We are unable to uphold the view taken. by the High Court on this point. It is 
well settled that the decision of a case cannot be based on grounds outside the 
pleadings of the parties and it is the case pleaded that has to be found. Without 
an amendment of the plaint the Court was not entitled to grant the relief not asked 
for and no prayer was ever made to amend the plaint so as to incorporate in it an 
alternative case.. The allegations on which the plaintiff claimed relief in respect 
of these shares’ are clear and emphatic. There was no suggestion made in the 
plaint or even when its amendment was sought at one stage that the plaintiff in 
the alternative was entitled to this amount on the ground of failure of considera- 
tion. That being so, we see no valid grounds for entertaining the plaintiff's claim 
as based on failure of consideration on the case pleaded.by him. In disagreement 
with the Courts below we hold that the plaintiff was wrongly gran-ed a decree for 
the sum of Rs. 6,762-8-0 in respect of the Associated Cement shares in. this suit. 
Accounts settled could only be re-opened on proper allegations. s 


The next point canvassed in the Courts below was in respect of the claim of 
the plaintiff regarding interest on the amount found due to the plaintiff from 5th 
April, 1937, to the date of the suit. It was contended that no interest could be 
allowed on damages because to do so would amount to awarding damages on 
damages which is opposed to precedent and principle. Clark, J., however, 
'awarded interest by placing reliance on certain English decisions which enunciate 
the rule that an agent who receives or deals with-the money of his principal impro- 
perly and in breach of his duty or who refused to pay it over on demand is liable 
to'pay interest from the time when'he so receives or deals with the same or from 
the time of the demand. We think it is well settled that interest is allowed by a 
Court of equity in the case of money obtained or rétained.by fraud. As stated 


in Article 423 of Vol. I of Halsbury,-the agent must also pay interest in all cases : 


of fraud and on all bribes and secret profits received by him during his agency. 
Their Lordships of the Privy Council in Johnson v. Rex!, observed as follows:— 
“In order to'guard against any 'possiblé' misapprehension of their Lordshi S' vi the 

desire to say that in their opinion there can be no doubt whatever, that made BN b» 
fraud and retained by fraud can be recovered with interest, whether the-proceedings be taken 
in " coe? equity, or a Court of law, or in a Court, which has jurisdiction both equitable 
and legal. oe MS zo TROU ee d 

The appeal Court affirmed the view of Clark, J.,:on this point. The learned 
counsel for the appellant contended that the decisions relied upon ‘coritéfri>casés 
‘where the agent had' retained some money of his principal in his hands but that 
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in the present case the claim was mierely for damages." This contention is'falláci- 
ous. .By reason of the transaction brought about by fraudulent concealment plain- 
tiff paid to the defendants a sum of Rs. 60,000 in cash which he would not have 
parted with otherwise and he also lost the money which stood at his credit with® 
the defendants. It is thus:clear that the agents had a large sum of the plaintiff 
with them which they would not have acquired but by reason of the fraud that 
they practised on him. In this view of the case we see no force in the contention 
of the learned counsel and-we repel it. . . ° 


The only other point that was argued before us was in respect of future in- 
terest. It was not denied that plaintiff was ‘entitled to future interest as allowed 
to him at the rate of 696 on the amount found due. It was however argued that 
the plaintiff should not have been allowed interest for the period of one yegr and 
six months during which the decree stood satisfied. The facts are that on 9th 
"March, 1943, a decree for Rs. 51,805-1-0 carrying interest at six per cent. was 
passed in favour of the plaintiff. On the 11th May, 1943, an amount of Rs. 71,000. 
due under this decree was paid by the defendants to the.Official Assignee. This 
amount was returned by the Official Assignee to the defendants on 12th Septem- 
ber, 1944. after that decree had been set aside. Meanwhile the plaintiff's adjudi- 
cation had been annulled and he had been brought on the record on 16th March, 
1944. It was contended that during the period when the money remained with 
the Official Assignee who was the plaintiff no future interest was payable as the 
decree stood satisfied during that period. The High Court rejected this conten- 
tion on the ground that when this money was paid into Court, it was coupled with 
a prayer that it should not be paid out to the creditors of the insolvent’s estate 
pending disposal of the appeal, and therefore as the money was not distributable 
amongst the insolvent's creditors, interest for this period had been rightly allowed. 
In our opinion, this view cannot be sustained. So far as the defendants’ judg- 
ment-debtors are concerned they had done their part and paid the money to the 
decree-holder and had thus satis&ed the decree. It was open to the, Official 
Assignee, the decree-holder, not to take the money on the condition on which 
it was given to him and if he had not taken the money from the defendants 
he could then justly have claimed future interest on this amount, but having 
taken the money and kept it, it could not be said that during this period anything 
was due to the plaintiff from the defendants. The defendants certainly had paid 
the decretal amount and whether the plaintiff or his predecessor in interest was 
able to use it or not was a circumstance wholly immaterial in considering whether 
future interest should or should not be allowed. In our judgment, the plaintiff 
was not entitled to future interest at the rate allowed for one year and six months 
period, beginning from 9th March, 1943, and ending with 12th September, 1944. 

The appeal is therefore allowed to the extent indicated above. The decree 
of the High Court will be modified and plaintiff will be entitled to damages in the 
sum of Rs. 93,000 on the 3000 Indian Iron Shares. The decree given to the 
plaintiff in respect of Rs. 6,762-8-0 is set aside over and above the decree for 


' Rs. 9,100 in his favour set aside by the High Court. In the calculation of future 


interest the plaintiff will not be allowed interest from 9th March, 1943, to 12th 
September, 1944. In the result the decree given to the plaintiff in the sum of 
Rs. 61,787-9-0 is reduced to Rs. 42,175:* He will get interest at six per cent. 
per annum from 5th April, 1937, until payment or realization except for a period 
of one year and six months, Plaintiff will get proportionate costs throughout. 
Agent for Appellant: Ganpat Rai. 
Agent for Respondent: M. S. K. Sastri. 


*? G.RJKS., | Decree modified. 
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xd EEE [THE SUPREME COURT OF INDIA: ” 
_ [Criminal Appellate Türisdiction.] no ne 
. PRESENT :—M. PATANJALI , SASTRI, Chief Justice, B. K.. MUKHERJEA, 
VIVIAN Bose, GHULAM HASAN AND N, H. BEAGWATI, JJ. eu ' 
Poppatlal Shah, Partner of Messrs. Indo-Malayan Trading 


Company n | rs Appellant* 
v. turo x 
The State of Madras, represented by the Deputy Commercial Tax 
Officer, Sowcarpet, Madras . 2 ' `.. Respondent. 
The Union of India, The State of Bihar, The State of Punjab, The ^ — 
State of Mysore, The State of U. P., The State of Travancore- 
Cochin, The State of Madhya Pradesh, Husain Kasain Dada — — 
(India), Ltd.’ i ' i Interveners. 


Government of India Act (1935), section 100 (3) and S chedule VII, List II, Entry No. 48 
—Power of Provincial Legislature to pass S ales-tax ` Statute—Limits. 
Madras General Sales Tax Act (IX of 1939), before amendment by Madras Act (XXV 
of 1947) —Section. 2 (h) —"Sale"—Construction. . ELE: . 
By virtue of section 100 (3) of the Governmetit of India Act, 1935, which corresponds 
to. Article 246 (3) of the Constitution. of India, 1950, a Provincial Legislature could not pass 
a taxation Statute which would be binding on any other part of India outside the limits of 
the province, but it’ would be quite competent to enact a legislation imposing taxes on tran- 
sactions concluded outside the province, provided that there' was sufficient and a real territorial 
nexus between such: transactions and the taxing province, This principle is applicable to 
sale-tax legislation. —— À - GS RM : 
. » The mere fact that the contract of sale was entered into within the province of Madras 
does not make the transaction, which was completed admittedly within another province, 
where the property in the goods passed, a sale within the province of Madras according to 
the’ provisions of the Madras General Sales Tax Act (before its amendmert in 1947) and no 
tax could be levied on such a transaction under the provisions of.the Act. A contract of 
sale becomes a sale under the Sale of Goods Act only when the property in the, goods is 
transferred to the buyer under the terms of the contract itself. The presence of the goods 
within the province at the time of the contract would undoubtedly make zhe sale, if subse- 
quently completed, a.sale-within the province by reason of the explanation added by Madras 
Act XXV.of 1947 to section 2 (A) of the Madras General Sales Tax Act. -But in respect of 
stich transactions prior to the amendment, assessment of sales-tax is illegal and not warranted 
by the provisions of the Act. A conviction of an assessee for an offence under section 15 
of the Madras General Sales Tax Act- in respect of such illegal assessment is: unsustainable. 
(1952) 2 M.L.J. 593, reversed. ; CM T. ; $ : 
‘Appeal under Articles 132 (1) and 134 (1). (c) of the Constitution of India 
from the Judgment and Order, dated the 29th August, 1952 of the High Court of 
Judicature at Madras (Rajamannar, C.J., and Venkatarama Ayyer, J.}), in Cri- 
minal Appeal No,-129 of. 1952 arising out of the Order, dated the 25th February, 
1952, of the Court of the VII Presidency Magistrate, Egmore, Madras, in C. T. 
No. 1358 of the Calendar for 1950. . aes ; 
2 B. Somayya, Senior Advocate, (C.. R. Pattabhi Raman, Advocate, with him), 
for Appellant. | . : NAR ig 2 
V. K. T. Chari, Advocate-General of Madras, (V. V. Raghavan and Alladi 
Küppuswamy, Advocates. with him), for Respondent. ° 5 us 
For the Interveners: o Er 
. M. C. Setalvad, Attorney-General for India, (G. N. Joshi and.P. A. M. ehta, 
Advocates, with him), for the Union of India. OMS ME 
- B. K. P. Sinha, Advocate, for the State of. Bihar. = .' ^. d Ae 
S. M. Sikri, Advocate-General of Punjab, (M. L. Sethi, Advocate, with him), 
for the State of Punjab. . LA Es 
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| *Criminal Appeal No. 92 of 1952. ‘+ 80th March, 1953. 
; a dae #.(1952) 2 M.L.J. 593. uu Ux 
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A. R. Somnatha' Iyer, Advocate-Genetal of Mysore; (R. Ganapathy Iyer, 
Advocate, with him), for the State of Mysore. n 
K. B. Asthana, Advocate, for the State of U. P. . 

f T. N. S'ubramania Iyer, Adyocate-General of Travancore-Cochin, (M. R.* 
Krishna Pillai and Balakrishna Iyer, Advocates, with him), for.the State of 
Travancore-Cochin. | i : "ND. 

V. N. Sethi, Advocate, for the State of Madhya Pradesh. " . 
Hajarnavis, Advocate, for Intervener. No. 8. a 


The Judgment of the Court was delivered by ee 


Mukherjea, J—This appeal, which has come before us on a . certificate 
granted by the Madras High Court under Articles 134 (1) (c) and 132 Q1) of 
the Constitution, is directed against an appellate judgment of a Division Bench of 
the High Court of Madras, passed in Criminal Appeal No. 129 of 1952, by which 
the learned Tudges affirmed an order of the Seventh Presidency Magistrate, Mad- 
ras, dated 25th February, 1952, convicting the appellant of an offence punishable 
under section 15 of the Madras General Sales Tax Act and sentencing him to pay 
a fine of Rs. 1,000; in default to suffer imprisonment for a period of 3 months. 


The appellant is a partner of a firmi of merchants called *Indo-Malayan 
Trading Company" which has its Head Office in the City of Madras and carries 
on the business of selling and purchasing groundnut oil, sago and kirana articles. 
For the period—Apri! 1, 1947, to December 31, 1947—the company was assessed 
to sale tax under the Madras Act TX of 1939 for an amount of Rs. 37,771, annas 
odd on a total turnover of Rs. 37,75,257 and for failure to pay the same. proceed- 
ings were instituted against him under the provision of section 15 of the Act 
which resulted in his conviction as mentioned above. The course of business, 
which is usually followed by the companv and which was actually followed dur- 
ing the period for which assessment is made, is as follows: The company receives 
orders in its Madras Office from Calcutta merchants for -supply of certain arti- 
cles. These articles are purchased in the local markets and thev are despatched 
to Calcutta by rail or steamer. The railway receipts and bills of lading are taken 
in the name of the vendor company and so also are the insurance policies, and 
they are sent to the companv's bankers in Calcutta who deliver the same to the 
consignees on payment of prices and other charges. The sole point that requires 
considération is, whether in these circumstances the sale transactions were liable 
to be taxed under the General Sales Tax Act of Madras? 68s 


. Before the High Court both the parties seem to have accepted the position 
that if on the facts stated above, which were not disputed bv either side, the sales 
could be held to have taken place within the province of Madras. the tax could 
legitimately be levied on them but not otherwise.. The parties differed, however, 
as regards the test to be applied, in determining whether the sales did take place 
within the province of "Madras or not. On behalf of the appellant the conten- 
tion raised was that the place of sale in regard to all the transactions was - Cal- 
cutta, as the’ property in the goods sold, admittedly passed to the purchasers, 
in that city. The contention of the respondent State on the other hand was that 
the true test for determining the locality of the sale was not where the property . 
in the goods sold passed, but where the actual transaction was put through. As 
the company had its Head Office in the City of Madras, its accounts were main- 
tained there and the goods were delivered to the common carrier in that citv, the 
sale, according to the respondent, must be deemed to have taken place in Madras 
‘even though the property in the goods sold passed outside the province. 
The High Court accepted this contention of the respondent State. In the 
opinion of the learned Judges, the word “sale” has both a legal and a. popular 
meaning. In the legal sense; it imports passing of property in the goods and it is 
e 


e ° 
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in this sense that the word is usedrin the Sale of Goods Act. In the popular sense, 
‘however, it signifies the transaction itself which results in the passing of property. 
-As«the object of the Legislature in'the Sales Tax Act:is to impose a tax' on the 
^occasion' of the ‘sale, ‘it is inimateriál:that the salé has been completed outside the 
‘province. "The place. where the property passes is, it is said,.a matter of no cor- 
cern to the taxing authority.and iri Such context the popular meaning of the word 
"is more appropriate and should.be.adapted. -The further contention raised.on be- 
‘half of the- appellant, that tf this,view was accepted, the sale tax would have to 
-be regarded as being extra-territorialin its operation and as such ultra vires the 
Provincial Legislature; was repelled by the High Court:on the authority of. the 
"well-known decision of the Judicial Committee in: Wallace Brothers, etc; & 
Company: v. The Commissioner of .Income-Tax, Bombay.*. - , dein : 
It is the propriety of this decision that has been challenged beforé us and 
the contentions raised by Mr. Somayya, who appeared in support of the appeal, 
“are, of a two-fold character. The learned counsel has àrgüeéd in the first ‘place 
that the Provincial Legislature functioning under the Government of India Act, 
1935, was constitutionally incompétent to enact a legislation of this character which 
‘according to the interpretation put upon it by the High Court is capable of ope- 
‘rating on sale transactions concluded outside the province. The other conténtion 
‘is that on a proper construction of the relevant provisions of the Madras Sales 
Tax Act the High Court ought to have held that they do not authorise the impo- 
‘sition of sale-tax in respect of a transaction of sale where property in thé goods 
“sold passes outside the province. ` E MS FA ae 
cx The first. contention appears to us to.be unsustainable.’ Section 100 (3) of 
‘the Government of. India Act, 1935, upon which Mr. Somayya, relied and which 
corresponds to Article 246 (3) of.the Constitution runs as follows: NE 
. “Subject to.the two preceding sub-sections, the. Provincial Legislature has and the 
Federal Legislature has not, power to make laws for a province or any part thereof‘ with 
respect to any of the matters enumerated in List II in the Seyenth, Schedule." REORUM 
"The entry in the Provincial List. that is: relevant- for our. purpose is.Entry No. 48 
.and that speaks of ‘taxes on the sale of goods and on advertisements’, The entry 
does not suggest that a legislation imposing tax on sale of gcods can be.made 
only in respect of sales taking place within the boundaries of the province ; and all 
„that section 100 (3) provides is that a law could be passed by,a Provincial Legis- 
‘lature for purposes of the province itself: It admits of no dispute that a Provin- 
cial Legislature could not.pass a-taxation statute which would be binding on any 
other part of India.outside the limits of the province, but. it would be quite’ com- 
petent to enact a legislation imposing taxes or transactions concluded outside the 
„province, provided. that there, was sufficient and. a real. territorial nexus, hetween 
‘such transactions and the taxing province. This principle, which, is based upon 
the decision ‘of the Judicial Committee in Wallace Brothers, etc. & Company v. 
"The Commissioner of Income-Tax, Bombay: has *been held by this Court to be 
applicable to sales tax legislation, in its recent decision in the Bombay Sales Tàx 
Act Case (The State of Bombay v. United Motors (India), Ltd? and its pro- 
priety is beyond question. As a matter of fact, the legislative practice 
in regard to sale tax laws "adopted. by the Provincial Legislature prior 
.to: the coming into force of.the Constitution has been to: authorise imposition 
of taxes. on sales and purchases "which were related in some manner’ with ..the 
taxing province by reason of some of the ingredients of the transaction having 
taken place within the province or by reason of the production.or location of 
goods within it at the time when the transaction took place. If in the Madras 
‘Sales Tax Act the basis adopted for taxation is the location of- the place of. busi- 





1, (1948) 2 "M. L. J. 62: I. R. — 2.- Since reported in (1953) S.C.J.-.373, 
75 LA. 867 (148) FER. 1 (P.C). © — 7 5^ aem 
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ness ot of the goods sold, within the Province'of Madras, undoubtedly it would ' 
be'a valid piece of legislation to which no'objection on constitutional grounds 
could be taken. The controversy, therefore, narrows down to the short point 
as to What exactly has been adopted as the basis of the levy of sale tax by the 


. Madras Legislature. -This leads us to the question of interpretation of the Statute 


"which is involved in the second point raised by Mr. Somayya. : 


‘Tt isa settled rule of construction that to ascertain the legislative intent, all 
the constituent parts of a statute are to be taken together and each word, phrase or 
sentence is to be considered in the light of the general purpose and object of the 
‘Act itself. The title of the Madras Sales Tax Act describes it to be an Act, the 
object of which is to provide for the levy of a general tax on the sale of goods in 
the province of Madras and the very same words are repeated in the preamble 
which follows. The title and preamble, whatever their value might be as aids to 
the construction of a statute, undoubtedly throw light on the intent and design of 
the Legislature and indicate the scope and purpose of the legislation itself. The 
title and preamble of the Madras Sales Tax Act clearly show that its object is to 
impose taxes on sales that take place within the province, though these words do 
not necessarily mean that the property in the goods sold. must pass within the 
‘province. The expression “sale of goods” is a composite expression consisting 
of ‘various ingredients or elements. Thus, there are the elements of a bargain or 


' -contract of sale, the payment or promise of payment of price, the delivery of 


‘goods and the actual passing of title, and each one of them is essential to a tran- 
saction of sale though the sale is not completed or concluded unless the purchaser 
becomes the owner of the property. The question is what element or elements 
have been accepted by the Madras Legislature-as constituting a sale in the province 
upon which it is the object of the statute to levy tax. Section 2 (h) gives the 
definition of ‘sale’ and it is ‘defined as meaning, 

"every transfer of the property in goods by one person to another in the course of trade 
or business for cash or for deferred payment or other valuable consideration, but does not 
include a mortgage, hypothecation, charge or pledge". ' 

Unmistakably the stress is laid in this definition on the element of transfer 
of property in a sale and no other. . The language gives no indication of the 
popular meaning of sale in which, according to the High Court, the word was used. 
Tt is to be noticed that there was no provision by way of explanation of this defi- 
nition, in operation, at the material time to indicate in what cáses a sale would be 
regarded as taking place within the Province of Madras, although the property 
in the goods sold did pass outside the boundaries of the province. Such expla- 
nations were added by the Madras Act XXV of 1947 and one of these explana- 
tions, namely, Explanation 2, provides as follows: 

*"Notwithstanding anything to the contrary in the Indian Sale of Goods Act, 1930, the 
sale or purchase of any goods shall be deemed, for the purposes of this Act, to have taken 
place in this Province, wherever the contract.of sale or purchase might have been made— 


(a) if the goods were actually in this Province at the time when the contract of sale 
or purchase in respect thereof was made, or 


] (b) in case the contract was for'the sale or purchase of future goods by description, 
then, if the goods are actually produced in this Province at any time after the contract of 
sale or purchase in respect thereof was made." ` : 


‘It would be clear from this that these transactions were not considered by the 
Legislature to constitute sales within the province of Madras under the defini- 
tion itself, but by resort to a legal fiction they were declared to be so, not- 
withstanding any provision in.the Sale of Goods Act to the contrary which, 
-it was assumed, would otherwise be applicable. The explanation further shows. 
“that in defining “sale” in section 2 (^), thé Legislature had'in mind a sale in the 
Province of Madras and as these words occur in the title and preamble of the 
-Act it was not deemed necessary to repeat them in the definition or the charging 
‘sections. ` Section 3 i$ the charging section:in the Act and it provides for the 
e 
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"levy of a' tax on the total tufnovér of a dealer for a particular year. `A "turnover" 
is defined to be the aggregate amount for which goods are'either bought or sold. 


The charging séction purports to levy a tax on the sale of ‘goods and the tax is on 


g) 


e the. sale of goods in the. Province of Madras as-defined in section 2 (h) of the 
Act read in the light: of its title and preamble. | 


In our opinion; the mere fact that the, contract for sale was Bene into 
«within the province of Madras does not make the transaction, which was com- 
pfeted admittedly within another. province, where the property in the goods passed, 
a sale within the Province of Madras according to’the provisions of Madras 
Saleg Tax Act and no tax could be levied upon such a ‘transaction under the 
provisions of the Act. A contract of sale becomes a sale tinder the Sale of Goods 
Act only when the property in the goods is transferred to the buyer under the 
terms of the contract itself. The presence of the goods within the province at the 
time of the contract would undoubtedly make the sale, if subsequently completed, 
a sale within the province by reason of the explanation added by Act XXV of 
1947; but as this explanation was not in operation during the relevant period 
with ‘which we are concerned, the assessment of sale tax, in our opinion, on the 
„transactions during this period is illegal and not warranted by the provisions of 
the Act. It is worthwhile to mention in this connection that except for the period 
in question no tax was attempted to be levied on similar transactions of the ap- 
pellant by the taxing authorities in any of the previous years, though the Act 
came into operation as early as the year 1939. Tt is not disputed also that the com- 
pany is paying sale tax on its transactions with the Calcutta merchants since the 
explanation added by Act XXV of 1947 came into force. In our opinion, the 
appeal should be allowed and the conviction and sentence passed by the Courts 
below should be set aside. 'The fine and sales: tax, if'actually paid, should be re- 
funded to the appellant.. j 

Agent for Appellant: M. S. K.- “Aiyangar. 

Agent for Respondent and the Interveners—The Union of India, the State of 
Punjab, the State of Mysore, the State of Travancore- Cochin and the State of 
Madhya Pradesh: G. H. Rajadyaksha. 

Agent for Intervener: No. 8: Kajinder Narain. 

Agent.for the State of Bihar: R. C. Prasad. 

Agent for the State of Uttar Pradesh: C. P. Lal. 

Agent for Intervenor No. 8: Rajinder Narain. V x i 

G.R|KS. . REGENS . Appeal allowed. 

[THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction. ] 

PRESENT ——M. PATANJALI SastRI, Chief Jwstice, B. K. WADA TEN, 

Vivian Bose, Guuram HASAN AwD N. H. PEEG WARY JJ. 


"The nS of Bombay and another. sp z Appellants* 
‘The United Motors (India), Ltd. & others’ . n : Respondents. 
Union of India, and the States. of. Bihar, Madras, ‘Mysore, ; f 

West Bengal, U. P., Punjab and Travancore-Cochin ^ .. Inte?vesiers. 


Constitution of India (1950), Articles 245 and 286—Scope—Power of State to enact 
'sales-tax legislation—Limits—Inter-State trade— Power to levy sales-tax—Bombay Sales Tax 
Act (XXIV of 1952)—Constitutional validity—Riules under—R. 5 (2) —V alidity. 

Constitution of India (1950), Article 226—Relief sought under an allegation of infringe- 
ment of fundamental rights—Proper procedure. 


It is always desirable, when relief‘ under Article 226 is sought on allegations of infringe- . 


ment of fundamental rights, that the'Court should satisfy itself that such allegations are 

well founded before proceeding further with the matter. 

1T ———m—H————————————————————————————————— 
*Civil Appeal. No, 204. of “1952. KI dé "i : 30th March, 1953. ' 
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"The Legislature of any. State has under Article 246 (3) of the Constitution: read with 
„Entry 54 of List II of the Seventh Schedule to the Constitution, the exclusive power .to 
‘make laws “for such State or any part thereof” with regard to “taxes on the sale or purchase 
of goods other ‘than newspapers". The expression “for such State or any ‘part thereof” 
“cannot be taken to import into Entry 54 the restriction that the sale or purchase referrede 
to must take place within the territory of that State. ‘All that it means is that the laws 
, Which a State.is empowered to make must be for the purposes of that. State. In the case 
of sales-tax . ib is not necessary that the sale or purchase should take place’ within the 
“territorial limits of the State in the sense that all the ingredients of a sale like the agreement 
.to sell, the passing of title, delivery of the goods, etc., should have a territorial connecfion 
with the’ State.” Broadly speaking, local activities of buying or selling carried on in the 
, State in relation to local goods would be a sufficient basis to sustain the taxing power of the 
x „provided of course, such activities ultimately resulted in a concluded sale or purchase 
“to be taxed. ` ; ' . s 


Article 286 (1) (a) of the Constitution read with the Explanation prohibits: taxation 
‘of sales or purchases involving inter-State-elements by all States except the State iff which 
‘the goods are delivered: for the purpose of consumption therein (‘‘consumption” must be 
understood as having reference not merely to the individual importer or purchaser but_as 
contemplating distribution eventually to consumers in general within the State). The 
latter State is left free to tax such sales or puicháses, which power it derives not by virtue 
of the Explanation but under Article 246 (3) read with! Entry 54 of List II. All buyers 
Uwithin the State' of delivery from out of State sellers, except -those buying .for' re-export 
-out of the State, would be within the scope of the Explanation and liable to :be taxed by the 
State on their inter-State transactions. Clause (2) of Article 286 was not intended to 
affect the power of the delivery State to tax -inter-State sales or purchases of the kind 
mentioned in the Explanation. E 4 m ert 2 D 


The delivery State would tax both local and inter-State dealers equally without discrimi- 
‘nation against either and that is thé only measure of protection which Article 286 “would 
‘reasonably be supposed to accord to inter-State sales or purchases when it is construed in 
-the light of Articles 301 and 304, we : -e ME 


The Bombay Sales-Tax Act (XXIV -of 1952). does not contravene the provisiotts of 
Article 286 (1) (a) of the Constitution and the Act is intra vires. Rule 5 (2). (1) of the 
Rules under the Act making a distinction between the modes of transport sold or purchased 
in the course of inter-State trade is ultra vires the rule-making authority and therefore 

"void. But it is clearly séverablé from rule 5 (1) (i) the exemption under which: can be 
“allowed to stand. 


It cannot be said that the provisions of sections 5 and 10 of the impugned Act fixing 
minimum taxable turnover for general tax and special tax respectively are. discriminatory 
and void under Article 14 read with Article 13 of the Constitution. i 


Taxing Statutes imposing tax on subjects divisible in their nature which do not exclude 
in express terms subjects exempted by the Constitution, should not for that reason, be 
declared wholly wltra vires and void, for in such cases, it is always feasible to separate taxes 
levied on authorised subjects from those levied on exempted subjects and to exclude the 
latter in the assessment of the tax. In such case the Statute itself must be allowed to 
stand, the taxing authority being . prevented by injunction” from imposing the tax on’ 
subjects exempted by the Constitution.. $ h : ` 


As under the Bombay Sales-Tax Act-the tax is imposed op ultimate. analysis, on receipts 
from individual sales or purchases’ of goods ‘effected during the accounting period; and it is 
therefore possible to separate at the assessment the receipts dérivéd from' individual 'sales 
"or purchases and allow the State to enforce the Statute with. respect -to the.constitutionally 
taxable subjects, it being assumed that the State intends naturally to keep what it ‘could 
lawfully tax, even when it purports to authorise the taxation of what is constitutionally 
exempt. Severability in such cases includes separability in enforcement ‘and this principle 
should be applied in ‘dealing with taxing statutes in this country. Punjab Province.v. 
Daulat Singh asd others, L.R. 73 I.A. 59: 1946 F.L.J. 41: (1946) 1 M.L.J. 426; 1946 
F.C.R. 1 (P.C.) and Romesh Thappar v. The State of Madras; 1950 S.C.R. 394: 1950 
'S.C.J. 418: (1950) 2 M.L.J. 390 (S.C.)., distinguished. UO DE PA 
^ . Per Bose, J., dissenting:—Article: 286 : (2) cannot be interpreted in the light of 
Article 304 (a). The two Articles deal with different things. Article 286 is concerned 
-with ‘sales and purchases while, Article 304, relates to goods imported from other States. 
Apart from the Explanation to Article 286, a sale or a: purchase can be taxed even though 
the ‘goods are never actually.delivered and even if they. never „reach the, taxing State for 
the right is to tax the sale or purchase and that is something quite independent of actual 


‘delivery. Article 286 has to be construed without reference to Article 304. 


The only- purpose: of the Explanation to Article 286 is to explain where the-sifus of'a 
sale is and'it is limited to sub-clause (2) of clause (1) of Article 286.7 The* Explanation 
e i Es ; 
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does not govern clause (2) of Article 286. Clause (2) has a different abject, ts purpose 
is to prohibit taxation on sales and purchases which take place in the caurse of inter-State 
trade or commerce, | ‘ . M on : 

Explanation 2 to definition of "sale" in.the Bombay Sales Tax Act directly offends 
clause (2) of Art. 286 and as the ban imposed by that clause has not been lifted by Parlia- 
ment, the provision is ultra vires. Thè rules framed under thé Act which came into force 
simultaneously even assuming ‘that they -exclude:all sales which are exempt under the 
Constitution cannot save the Act. In detiding as:to the validity of the Act the rule under 
if must be ignored. When the question is whether an Act of the Legislature is ullra vires, 
ee no scope for the applicability of the severability.and separability rule even in taxing 

tatute. Accordingly the impugned Act is ltra vires the Constitution -of India. 


Per Bhagwati, J.:—Article 286 and Article 304 (a) refer to different ‘states of' affairs 
and one cannot constitue the provisions of Article 286 with reference to the provisions of 
Article 304 (a). The explanation to Article 286 (1) (a) and Art. 286 (2) lifts the 
transaction of sale or purchase covered by the explanation to Article 286 (1) (a) out of 
the category of the transactions in the course of inter-State trade or commerce assimilating it 
to a transaction of sale or purchase which takes place inside the delivery State thus investing 
it with the character of an intra-State sale qua the delivery State, f . 

On appeal under Article 132 (1) of the Constitution, of India from. the Judg- 
ment and Order, dated the 11th December, 1952 of the High Court of Judicature at 
Bombay (Chagla, C.J. and Dixit, J.), in Miscellaneous Application No..289 of 1952. 

M. P. Amin, Advocate-General of Bombay, (M. M: Desai anc G. N. J oshi, Ad- 
vocates, with him), for Appellants. . E EOM 

H. M. Seervai and J. B. Dadachanji, Advocates, for Respondents. 

For the Interveners: qe AN De 
M. C. Setalvad, Attorney-General for India, (Porus A. Mehta, Advocate 
with him), for Union of India. mn TA 
` Lal Narain Sinha, Advocate, for State of Bihar. - E tos . 
V. K. T. Chari, Advocate-General of Madras, (Alladi Kugpuswamy, Advo- 
cate, with him), for State of Madras. ‘ 


A. R. Somnatha. Iyer, Advocate:General of Mysore, (R. Ganapathi Iyer, 
Advocate, with him), for State of Mysore. à ' 


B. Sen, Advocate, for State of West Bengal. EE 
. K. L. Misra,. Advocate-General of ‘Uttar Pradesh, (K. B: Asthana, Advo- 
cate, with him), for State of U. P. 


S. M. Sikri, Advocate-General of Punjab, (M. L. Sethi, Advocate, with him), 
for State of Punjab. i 7 


TON. Subramania Iyer, Advocate-General’ of Travancore-Cochin, (M CURE 
Krishna Pillai, Advocate, with him), for State of Travancore-Cochin. ' 


The Court delivered the following Judgments :— RN 

Patanjali Sastri, C.J.—This is an appeal from the judgment and order of 
the High Court of Judicature at Bombay declaring the Bombay Sales Tax Act, 
1952, (Act XXIV of 1952), ultra vires the State Legislature and issuing a writ in 
the nature of mandamus against the State of Bombay: and the Collector of Sales 
Tax, Bombay, appellants herein, directing them to forbear' and desist from en- 
forcing the provisions of the said Act against the respondents who are dealers in 
motor cars in Bombay. “ 


The Legislature of the State of Bombay enacted the Bombay Sales Tax 
Act. 1952, (hereinafter referred to as “the Act”) and it was brought into force on 
October, 9, 1952,- by notification issued-under section. 1 (3) of the Act, except 
sections 5, 9, 10 and 47 which came into operation on November 1, 1952, as noti- 
fied under section 2 (3). On the same day the Rules made by the State Govèrn- 
ment in exercise of the power conferred by section 45 of the At also came into 
force. reer, A : eye 


- - 
. 


| Article 19 (1) (g) of the Constitution. 


n 
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|: . On November 3, 1952,:the Respondents.1 to 6, who are companies incorporat- 
ed under the Indian Companies Act, 1913, and Respondent No. 7, a partnership 
firm, all of whom are carrying on business in Bombay of buying and selling motor 
cars, présented a petition to the High Court under Article 226 of the Constitution 


challenging the validity of the Act on the ground that it is ultra vires the State. 


Legislature, inasmuch as it purported to tax sales and purchases of goods regard- 
less of the restrictions imposed on State legislative power by Article 286 of the 
Constitution. It was also alleged that the provisions of the Act were discriming- 
tory in their effect and, therefore, void under Article 14 read with Article 13 
of the. Constitution. The respondents accordingly prayed for the issue of a 
writ in the nature of mandamus against the appellants preventing them from en- 
forcing the provisions of the Act against the respondents. A further ground of 
attack was added by: amendment of the petition to the effect that the Act Being 
wholly ultra vires and void, the provisions requiring dealers to apply for, regis- 
trátion in some cases and to obtain a licence in some others as a condition of carry- 
ing on their business, infringed the fundamental rights of the respondents under 


X, Id the affidavit filed in answer the appellants traversed the allegations ' in 
the. petition- and contended,.inter' alia, that the Act was a complete code and pro- 
vided for special machinery for dealing with all questions arising ünder it, includ- 
ing questions of constitutionality, and, therefore, the petition was not maintain- 
able, that the present case was not an appropriate one for the issue of a writ under 
Article 226 as the validity of the imposition of a tax was questioned, that no assess- 


ment proceedings having been initiated against the respondents and no demand. 


notice having been issued, the respondents had no cause of action, and that, pro- 
perly construed, the Act and the Rules did not contravene Article 286 or any other 
provisions of the Constitution and did not infringe any fundamental right of the 
respondents. 3 


“The petition was heard by a Division Bench of the High Court consisting 
of Chagla, C.J., and Dixit, J.. Chagla, C.J., who delivered the judgment, Dixit, J., 
concurring, overruled the preliminary objection distinguishing the decisions cited 
in support thereof by pointing out that the principle that a Court would not issue 
a prerogative writ when an adequate alternative remedy was available could not 
apply where, as here, a party came to the Court with an allegation that his funda- 
mental rights had been infringed and sought relief under Article 226. The learned 
Judges however thought, in view of the conclusion they had come to on the ques- 
tion of. competency of the State Legislature to pass the Act, it was “not neces- 
sary to consider the challenge that has been made to the Act under Articles 14 and 
19" and expressed no opinion on the alleged infringement of. the respondents" 
fundamental rights. D UM : * 


On the merits, the learned Judges held that the definition of "sale" in the 
Act was so wide as to include the three categories of sale exempted by Article 286. 
from the imposition of sales-tax by the States, and, as the definition governed 
the charging sections 5 and 10, the Act must be taken to impose the tax on such 
sales also in contravention of Article 286. The Act must, therefore, be declared 
wholly void, it being impossible to sever any specific offending provision so as to 
save the rest of the Act, as "the definition pervades the whole Act and the.whole 
scheme of the Act is bound up with the definition of sale". The learned Judges 
rejected the argument that the Act and the Rules must be read. together to see 
whether the State has made a law imposing a tax in contravention of Article 286, 
remarking that “if the Act itself is bad, the Rules made under it cannot have any 
greater efficacy". Nor was the Government, which was authorised to make rules 
for carrying out the purpose of the Act, under an obligation to exclude the, ex- 


empted sales. The Rules, too, did not exclude all the three categories of exempted 
e 


* 
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. 6 : 
sales but only two of them, and even such éxclusion"was hedged'roünd with condi- 
tions which the -rule-making authority had no power to impose under ‘the Con- 
stitution. On all these grounds the whole Act was declared ultra vires and void; 
and a writ was issued as prayed for by the respondents. 


In view of the importance of the issues involved, notice of the' appeal was 
issued to the Advocates-General of States ‘under Order 41, rule, 1, and many of 
them intervened and appeared before us.’ The Attorney-General of India, to 
whom notice was also sent, intervened on behalf of the Union of India. We 
have thus had the assistance of a full argument dealing with all aspects of the 
casg. ° 


The Advocate-General of Bombay, appearing on behalf of the appellants, 
tookestrong exception to. the manner in which the learned Judges below disposed 
of the objection to the maintainability of the petition. He complained that, hav- 
ing entertained the petition on the ground that infringement of fundamental rights 
was alleged, and that the remedy under Article 226 was, therefore, appropriate, the 
learned Judges issued a writ without finding that any fundamental right had in 


fact been infringed. Learned counsel for the State of West Bengal also represented - 


that parties in that State frequently got petitions under Article 226 admitted by alleg- 
ing violation of some fundamental right, and, the Court sometimes issued the 
writ asked for without insisting on the allegation being substantiated. We are of 
opinion that it is always desirable, when relief under Article 226 is sought on allega- 
tions of infringement of fundamental rights, that.the Court should satisfy itself 
that such allegations are well founded before proceeding further with the matter. 
In the present case, however, the appellants can have no grievance, as the respon- 
dents’ allegation of infringement of their fundamental right. under Article 19 (1) 
(g) was based on their contention that the Act was ultra vires the State Legislature, 
and that contention having been accepted by the Court below, there would clearly 
be an unauthorised restriction on the respondents’. right to carry on their trade, 
registration and licence being required only to. facilitate collection of the tax im- 
posed. As Mr. Seervai for the respondents rightly submitted, the fact that the 


Court below left the question undecided, though the point was concluded by the ' 


. decision of this Court in Mohammad Yasin v. The Town Area Committee, Jalala- 
badi, which was brought to the notice of the learned Judges, was not the fault 
of the respondents and gave no real cause for complaint. . i 


Before considering whether the appellant State has made a law imposing, 
or authorising the imposition of, a tax on sales or purchases of goods in disregard 
of constitutional restrictions on its legislative power in that behalf, it is necessary 
. to ascertain the scope of such power and the nature and. extent cf the restrictions 
placed upon it by Article 286. The power is conferréd by Article 246 (3) read 
with Entry 54 of List II of the Seventh Schedule to the Constitution. The 
Legislature of any State has, under these provisions, the exclusive power to make 
laws "for such State or any part thereof" with respect to "taxes on the sale or 
purchase of goods other than newspapers". The expression “for such State or 
any part thereof" cannot, in our view, be taken to import into Entry 54 the 
restriction that the sale or purchase referred to must take place within the terri- 
tory of that State. All that it means is that the laws which a State is empowered 
to make must be for the purposes of that State. As pointed out by the Privy 
Council in the Wallace Brothers case? in dealing with thé competency of the Indian 
Legislature to impose tax on the incomé arising abroad to a non-resident foreign 
company, the constitutional validity of the relevant statutory provisions. did. not 
turn on the possession by the legislature of extra.territorial powers but on the 
existence of a sufficient territorial connection between the taxing State and what it 
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seeks to tax." In the case of sales-tax it is not necessary that the sale or purchase - 
should take place within the territorial limits of the State in the sense that all the 
ingredients of a sale like the agreement to sell, the passing of title, delivery of the 
goods, etc., should have a territorial connection with the State. Broadly speaking, 
local activities of buying or selling carried on in the State in relation to local goods 
would be a sufficient basis to sustain the taxing power of the State, provided of 
course, such activities ultimately resulted in a concluded sale or purchase to be 
taxed. - * 

In exercise of the legislative power conferred upon them in substantially 
similar terms by the Government of India Act, 1935, the Provincial Legislatyres 
enacted sales-tax laws for their respective Provinces, acting on the principle of 
territorial nexus referred to above; that is to say, they picked out one or more of 
the ingredients constituting a, sale and made them the basis of their sales-tax legis- 
lation. ` Assam and Bengal made among other things the actual existence of the 
goods in the Province at the time of the contract of sale the test of taxability. In 
Bihar the production or manufacture of the goods in the Province was made an 


.additional ground. A. net of the widest range perhaps was laid in Central 


Provinces and Berar where it was sufficient if the goods were. actually “found” 
in the Province at any time after the contract of sale or purchase in respect thereof 
was made. Whether the territorial nexus put forward as the basis of the taxing 
power in each case would be sustained as sufficient was a matter of doubt not having 
been: tested in a Court of law. And such claims to taxing power led to multiple 
taxation of the same transaction by different Provinces and cumulation of the 
burden falling ultimately on the consuming public. This situation posed to the 
Constitution makers the problem of restricting the taxing power on sales or 
purchases involving inter-State elements, and alleviating the tax-burden on the 
consumer. At the same time they were evidently anxious to maintain the State 
power of imposing non-discriminatory taxes on goods imported from other States, 
while upholding the economic unity.of India by providing for the freedom of 
inter-State trade and commerce. In their attempt to harmonise and achieve these 
somewhat conflicting objectives they enacted Articles 286, 301 and 304. "These 
articles read as follows: NEM 


286. (1) No law of a State shall impose, or authorise the imposition of, a tax' on the ` 


sale or purchase of goods where such sale or purchase takes place— M 
(a) outside the State; or | . 
(b) in the course of the import of the goods into, or export of the goods out of, the 
territory of India. m ' ; ; 


Explanation.—For, the purposes of sub-clause (a), a sale or purchase shall be deemed 
to have taken place in the State in which the goods have actually been delivered as a direct 
result of such sale or purchase for the purpose of consumption in that State, notwithstanding 
the fact that under the general law relating to sale of goods the property in the goods has 
by reason of such sale'or purchase passed in another State. . 

(2) Except in'so far as Parliament may by law otherwise provide, no-law of a State 
shall impose, or authorise tke imposition of a tax on the sale or purchase of any goods 
where stich sale br purchase takes place in the course of.inter-State trade or commerce: 

Provided that the President may by order direct that any tax on the sale or purchase 
of goods which was being. lawfully levied, by the Government of any State immediately 
before the commencement of this Constitution shall, notwithstanding that the imposition 
of such tax is contrary to the provisions of this clause, continue to be levied until the 
thirty-first day of March, 1951. 4 E 

(3) No law made by the Législature of a State imposing or authorising the imposition 
of a tax on the sale,or purchase of any such goods as have been declared by Parliament 
by law to be essential for the life of.the community shall have effect unless it has beén 
reserved for the consideration of the President and has received his assent. USt 

301. ‘Subject to the other provisions of this Part, trade, commerce and intercourse 
throughout the territory of India shall be free. - : | 


304. Notwithstanding anything, in Article.301.or Article .303, the- Legislature of a 


' State may by law— RON "CAMP LES 


e. . i , ^ 
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(a),impose on dads imported from other States any- tax to which similar goods, 


manufactured or produced in that State are subject, so, however, as not to discriminate 
between goods so imported and” goods so manufactured or produced ; and 


e (b) impose such reasonable ‘restrictions on the freedom of trade, commerce or' 


intercourse with or within that State as may be required in the public interest: 


Provided that no Bill or amendment for the purposes of clause (b) shall be introduced 
or moved in the Legislature of a State without the previous sanction of the President. 


e It will be seen that the principle of. freedom of inter-State trade and com- 


merce declared in Article 301 is expressly subordinated to the State power ‘of taxing. 


goods imported from sister States, provided only no discrimination is made in 
favotfr of similar goods of local origin. Thus the States in India have full power 
of imposing what in American State legislation is called the use tax, gross receipts 
tax, etc., not to speak of the familiar property tax, subject only to the condition 


that, such tax is imposed on all goods of the same kind produced or manufactured. - 


in the taxing State, although such taxation is undoubtedly calculated to fetter 
inter-State trade and commerce. In other words, the commercial unity of India 
is made to give way before the State-power of imposing ica non- dad 
tax on goods imported from sister States. - 


Having thus provided for the freedom of inter-State wade and commerce 
subject to the important qualification mentioned- above, the authors of the Con- 
stitution had to devise a formula of restrictions to be imposed on the State-power. 


of taxing sales or purchases involving inter-State elements which would avoid the. 


doubts and difficulties arising out of the imposition ;of sales-tax on the same 
transaction by:several Provincial Legislatures in the country before the commence- 
ment of the Constitution. This they did by enacting clause (1) (a) with the 
Explanation and clause (2) of Article 286.  Cleuse.(1) (a) prohibits the taxa- 


tion of all sales or purchases which take place outside the State, but a localised sale, 


is a ttoublesome concept, for, a sale is a composite transaction involving as it does 
several elements such as agreement to sell, transfer of ownership, payment of the 
price, delivery of the goods and so.forth, which may take place at different places. 


How, then, is itto be determined whether a particular sale or purchase took place. 


within or outside the State? .It is difficult to say that any one of the ingredients 
mentioned above is more essential to a sale or purchase than the others. , To solve 
the difficulty an easily applicable test for determining what is an outside sale had 
to be formulated, and that is what, in. our opinion, the Explanation was intended 


to do. Tt.provides by means of-a legal fiction that the State in which the goods 


sold or purchased are.actually delivered, for consumption therein is the State in 


which the sale or purchase is to be considered to have taken place, notwithstanding. 
the property in such goods passed in another State. -Why an "outside" sale.or. 


purchase is explained by defining. what.is an inside sale, and why actual delivery 
and consumption in the State are made the determining factors in locating a sale 
or purchase will presently. appear. The test of sufficient territorial nexus was 


thus replaced by a simpler and more easily workable test Are the oods actually: 
delivered in the taxing State, as a direct result of a sale or purchase, for the purpose. 
of consumption therein? . Then, such sale’ or purchase .shall be deemed to have. 


taken place a that State and outside: all- other States. The latter. States are, 
prohibited from taxing the sale or purchase; the former alone is left free to do so. 
Multiple taxation of,the same transaction by different.States is also thus avoided., 


It is, however, argued on behalf of Bombay’ that the: Explanation does not 


say thatthe’ State of delivery is the only State in which. the ‘salé or purchase shall: 


be deemed to have taken place. If-that was the intention; it.would have been’ 

easy td say: so. ‘’On‘the other, hand, the non-obstante clause in ‘the Explanation is’ 

said to indicate that, apart: from cases covéred. by the: legal fiction, the passirig of 

property in tlie goods is ‘to determine the 'place of ‘sale. ` Thus, :bath- thé State of 

delivery and» the State in which the: property. in ‘the-goods’ sold passes.are, it is 
R ; 


" z et 
QS 2t 1 


. 
7356: e ^ Uo HE MADRAS LAW JOURNAL REPORTS. $ ^. ^  ".^ {1953 


claifned; empowered-to-tax. Weare, unable to accept tis view: - It is really not 
necessary in the context to use the’word “only” in the. way suggested, . for, when; 
the Explanation ‘says that a sale or purchase shall be deemed to have taken place 
in a particular State, it follows that, it shall be déemed also to have taken place* 
outside the other States. Nor can the non-obstante clausé be understood as implying 
that, under the general law relating to the sale of goods, the passing of the-prdperty 
in the goods is the determining factor in locating a sale.or purchase. , Neither the 
Sale of.Goods Act nor the’ common láw rélating to the sale.of goods has. anythiflg. 
t0.'say as'to what the. situs’ of-a sale is, though certain rules have been laid down’. . 
for ascertaining thé intention of the contracting parties as to when' or wider ghat 
conditions the property in the goods is to pags to the ‘buyer. That question ‘often’ 
raises ticklish problems for lawyers and Courts,’and to make the passing of title 
the determining factor in the location ‘of"a sale or purchase would. be to replace. 
old: uncertainties’ and difficulties connected with the nexus basis with’ new’ ones.. 
Nor woüld the hardship óf -multiple taxation be obviated if two States were still. 
free to impose tax on the same' transaction. In our opinion, the non-obstante. 
clatise was inserted in the Explanation simply with.a view to make it clear beyond 
all possible doubt that it was immaterial where the property in the goods passed, 
as'it might otherwise be regarded as indicative of the place of sale. TEM 

. It is also to be noted in this connection that, on the construction suggested’ 
by. the Advocate-General of Bombay, namely, that the Explanation was Hot: in-' 
tended to deprive the.State in which the property in the goods passed of its tax- 
ing power, but only to exclude the sáles or, purchases of the kind -described in 
the Explanation from the'operatión of clause (1) (a) which prohibits taxation of 
outside sales or purchases, the Explanation. would-operate, not as an explanation, 
but as an exception or a proviso to that clause. It may be that the description of 
a’ provision cannot be decisive of its true meaning or interpretation which must 
depend on the words used therein, but, when two interpretations are sought to be 
put üpon a provision, that which fits the description which the legislature, has 
chosen to apply to it is, according to sound canons of construction, to be adopted: 
provided, of course, it is consistent with the language employed, in preference to 
the one which attributes to the provision a different effect from what it should 
have according to its description by the legislature. — . ; f 

._. Tt was then said that the formula of delivery for consumption within a State 
could only cover the comparatively few. cases. of sales or purchases taking place 
directly..between the consumers in the delivery State and dealers in other States, 
and inter-State sales or purchases between! dealers in either State, which must be- 
larger in.number.and volume, would still be outside the scope of the Explanation, 
which. could not, therefore, have been intended to empower only one State, namely, 
the delivery State, to tax all.inter-State.sales or purchases. , We see no force in 
this objection. It is to. be noted that the Explanation does not say that the 
consumption should be by the purchaser himself. Nor do the words, "as'a' direct 
result" havee.reference to. consumption. They qualify *"actüal delivery”. 
The. expression “for thee purpose of consumption in that State” must; in our 
opinion, be understood.as having reference not merely to the individual: importer 


“or purchaser but as. contemplating distribution eventually to consumers in general 


within the State.. Thuis all buyers within the State of delivery from out-of-State. 
sellers, except those buying for re-export out of the State, would be within the 
scope of the Explanation and liable to be taxed by the State on their intér-State 
transactions. It should be'remembered here that the Explanation deals: only with, - 
inter-State sales or purchases and not with purely local or domestic transactions. 
That these are subject to the taxing’ power'of the State has never been questioned.. 

- We are therefore of opinion that: Article 286 (1) (a) read with the Explana- 
tion prohibits taxation,of sales ‘or putchases involving inter-State elements! by all 
States*except the’ State in which the goods are delivered for the purpose of. con 

. e ` * 
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sumption therein if the wider sense explained above. ‘The latter State is left free 
to tax such sales ór purchases, which power it derivés not by virtue of the Ex- 


planation but under Article 246 (3) read with Entry 54 of List 


The 5852 


We will now consider the effect ‘of Article 286 (2) on the.taxability’ of inter- 


State sales or purchases of the kind envisaged by the Explanation to clatise'(1) 
(a). As. both the Explanation and:;clause.(2) deal only, with Inter-State transac- 
tions, it may appear at first blush that whatever taxing power the Explanation 
may have reserved to the State‘ of delivery is. nullified by clause (2), at any rate 
until Parliament, chooses to lift .the ban under the power -reserved to it by the 
opeying words of clause (2). As'one way of avoiding this result it was sug- 
gested by the Advocate-General of Bombay that the expression “Inter-State trade 
and gommerce” in clause (2) may be construed as meaning dealings between a 
trader in one State and a trader in another;.so that the clause: would be applicable 
only to sales or purchases in the course of dealings between such traders: The 
ban under clause (2).could not, in that view, affect the taxability of a sale by. a 


trader in one State to a consumer or user in another. : We cann 
restrictive interpretation of the expression “Inter-State Trade 


ot agree with this 
and Commerce". 


The sale by a trader in one State to a user in another would be a sale “in the course 
of Inter-State Trade" according to the natural meaning of those words, and we 
can see no reason for importing the restriction that the transaction should be one 


between two traders only. This is, however, not to say that the 


ban under clause 


(2) extends to the taxing power which the. delivery State is left free, under the 
Explanation, to exercise.. We are of opinion that the operation of clause (2) 
stands excluded as a result of the legal fiction enacted in the Explanation, and the 
State in which the goods are actually delivered for consumption, can impose tax 


on Inter-State sales or purchases. "The effect of the Explana 


tion in regard to 


Inter-State dealings 'is,. in our view, to- invest what, “in truth, is an 
Inter-State transaction with an Intra-State character in relation to the State of 
delivery, and clause (2), can, therefore, have no application. It is true that the 
legal fiction is to operate “for the purposes of sub-clause (a) of clause (1)”, but 
that, means merely that the Explanation is designed to, explain the meaning of 


the expression "outside the State" in clause (1) (a). When 


once, however, it 


is determined with the aid of the fictional test that a particular sale or purchase 
has taken place within the taxing State, it follows; as a corollary, that the transac- 
tion loses its Inter-State character and falls outside the purview of clause (2), 
“not because the definition in the Explanation is used for the purpose of clause 


(2), but because such sale or purchase becomes in the eye of 


the law a purely 


‘local transaction. It is said that even though all the essential ingredients of a sale 


took place within one State and the sale was, in that sense, a purely Intra-State - 


transaction, it might involve transport of the goods across the State-boundary, 
and that would be sufficient to bring it within the scope of clause (2). We find 
it difficult to appreciate this argument. As already stated, the Explanation en- 


visages sales or purchases under which out-of-State goods are 


imported into the 


State. That is the essential element which makes steh a transaction Inter-State 
in character, and if.it is turned into an Intra-State transaction. by the operation of 
‘the legal fiction which blots out from view the Inter-State element, it is not logical , 
‘to say that the transaction, though now become local and domestic in the eye of 


the law, still retains its Inter-State character. The statutory 


masks the Inter-State character, of the sale or purchase which 


result of such masking, falls outside the scope of clause (2). 


It is said that, on this view, clause (2) -would become 


fiction completely . 
y as a collateral 


practically. redundant, 


as clause (1) (a) read with the Explanation as construed by us would itself pre- 


‘clude taxation by other States of Inter-State sales or purchases of 
, to-in the Explanation. As we have already pointed out, the 
mot cover casés- ef Inter-State sales'ór purchases under which the 


94 d 


the kind referred 
Explanation does 


gpods are imported. 


` 
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into the State for re-export to other States and possibly other categories of sales 
or purchases which do not-satisfy all the requirements of the Explanation. Whe- 


. ther such transactions are. sufficiently numerous for the Constitution to take note 


of is a matter of opinion and it cannot have much bearing on the question of con- - 
struction. ' : Us i , E M l i 

Ori the other hand there are, in our judgment, cogent considerations which 
tend to support the view we have expressed above that clause (2) was not intended 
to:affect the power of the delivery State to tax Inter-State sales or purchases of the 
kind mentioned in the Explanation. : As we have seen, in our Constitution the 


principle of freedom of Inter-State trade and commerce is made to give way be- ' 


` fore the State-power of imposing non-discriminatery taxes on goods imported from 


other States. Now, Article 286 (2) is but-one phase of the protection accerded 
to Inter-State trade and commerce from the fettering power of State taxation. As 
Article 286 deals with restrictions on the power of the States to impose tax on the 
sale ‘or: purchase of goods, the Constitution makers evidently thought that it should 
contain also a specific provision safeguarding sales or purchases of an Inter-State 
character against the taxing power of the States. ' GL LM a E: 

It is, however, reasonable to suppose that this particular-form of protection 
to Inter-State trade and commerce provided in Article 286 (2) was not intended to 
have a wider operation than what is contemplated in Part XIII which enshrines the 
general principle of freedom of Inter-State commerce and defines the measure of 
constitutional protéction it should enjoy. ‘If such protection is intended to give 
way before the State-power of taxing goods imported from sister States, subject 
only to the condition against. discrimination, it is legitimate to suppose that the 
ban, under Articlé 286 (2) should not operate so as to nullify that power. .True, 
Article 304 (a) deals with the restrictions as to imposition of tax on goods, while 
Articlé 286 deals with the restrictions as to imposition of tax on sales or purchases 
of goods. But.this distinction loses its practical importance in the case of sales-tax 
imposed by the delivery State ‘under, the conditions mentioned in the Explanation, 
for, if we look behind the labels at the substance of the matter, it becomes clear that 
a.tax on sales or purchases imposed by the State in which the goods are delivered 
for consumption, in the sense already explained, is, in economic quality, practically 
indistinguishablé from a tax on the consumption or use of the goods. The words 
“in which the goods have actually been delivered" ensure that the goods have come 
into the State, aiid the expression "for the, purpose of, consumption in the State” 


shows that, though the tax is formally laid on sales, its incidence is aimed at the 


consumers in the State. Discussing the true nature of a duty of excise and a tax ' 


on the sale of goods, Gwyer, C.J., observed in the Central Provinces dnd Berar Sales 


' Tax Caset: À 


“Tt is common ground that the Court is entitled to look. at the real substance of the 
Act imposing it, at what it does and not merely at what it says, in order to ascertain tlie true: 
nature’ df the tax. , Since wsiters on politica] economy are agreed that taxes on;the sale of 
commodities are*simply taxes on the commodities themselves, it is possible to regard a tax. 
on the retail sale*of motor spirit and lubricants as'a tax on those commodities.” 


Therefore, sales-tax;' the incidence of which is really directéd. agairist the con- 
sumer, is, in substance, a tax’on the goods imposed, no doubt, on the occasion of the 
sale as a taxable'event. It will now be seen why the Explanation insists on actual: 
delivery of the goods'in the State and their consumption, in the State, and. why an. 


- ^ outside" sale or purchase is explaitied by defining what is an inside sale. “The ob-. 


ject clearly is to assimilate the conditions, under which the délivery State is left free 


‘to tax Inter-State sales or, purchases, to:those, under which a State is empowered to 


impose tax on goods imported into the Státe from other States under Article 304 (a). 
If then, a-non-discriminatory use or consumption tax imposed under Article 304 on 
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t 
goods imported from other-States does not infringe the freedom of Inter-State com-: 


merce declared by Article-301, parity of reason and policy requires that a tax on 
sales or purchases imposed: by the State in which 'the goods dre actually. delivered: 
for consumption in the State should. not be Tegarded.as violative of the ban under 


Article 286 (2), and-that is what the:statutory fiction enacted in the- Explanation. 


was, in our judgment, designed to achieve by divesting the sale or purchase of the 


kind referred to in the Explanation of its Inter-State character in relation to the 


State of delivery. . - TIME ao SES Ea eU. La 


There is another important consideration which strongly supports’ the view 
we hive indicated above, namely, Article 286 (2) does not affect the taxation of such . 


sale or purchase by the State of delivery. ‘If both the’ exporting State and the deli- 
very State were entitled, notwithstanding Article 286 (2), to tax the Inter-State’ 


sale or purchase, as suggested by the Advocate-General of Bombay, it would. 


mean that the transaction is subjected to. double ‘taxation as compared with a sale 
by a local dealer which. pays only one tax; It'is precisely this type of ‘discrimi- 
natory burden which the principle of freedom of Inter-State commerce seeks to 
avoid, for, it places, Inter-State trade ata disadvantage i in competition: with local 
trade. On the other hand, if neither State could tax 'such sale or purchase às is 
referred to in the Explanation, until Parliament lifted the ban, as the Advocate- 
General of Madras was inclined to think, the, régult wóüld be that | Consumers 
could, get out-of-State goods more cheaply than local; goods, and local dealers 
would suffer . competitive disadvantage as; compared with outside dealers. Does 
the principle of freedom of Inter-State commerce requiré that a State should foster 
such commerce to the detriment of domestic trade? | It is one thing to avoid im- 
peding Inter- State. commerce by imposing discriminatory. ‘burdens upon it which 
internal trade does not have to bear, biit quite another to place local.products and 
local business at a disadvantage in competition: with outside’ gooils and dealers., 
It would be a curious perversion of the principle of. freedom of Inter-State’ com; 
merce to drive local custom across the border to outside dealers; -and. that, in our 
opinion, could not haye been contemplated.” 


The view which we have expressed , above avoids ine anomaly and would 
place, local trade and Inter-State trade on an equal footing.. The delivery; State 
would. tax both local and: out-of-State dealers «equally: ‘without - discrimination 
against either and that, we think, is the. only measure of protection which. Article 
286 could reasonably be supposed to. accord .to Inter-State sales or ee ‘when 
‘it is construed in the light of Articles. 301 cand 304. E ; 


The question next arises d$ to whether tlie. Act contravenes all or, any of the 
restrictions imposed by Article 286. -’It is the respondents’. case that the sales arid 
purchases made by them in Bombay, i in the course of their business, include all the 
three categories exclúdeď from the: scope of: State- -taxation ‘by: Art. 286, and: thé 
Act seeking to bring all o£ them. within’its. scheme of taxation is bad. ` It is; there- 
fore, necessary to make a briéf'survey of the.main provisions of the Act and'of 
the Rules made thereunder, in order to see whetlier the ‘respondents’ t eomplaint is 
well-founded, and, if so, whether thie yas or any ‘part of a Acti is to be deriered 
unconstitutional ‘and: void, tu roam nas votum ue 2d 

"The Act provides igi levy | "SE. “wo kinds of taxes, called the “ KUN dax? 


and the "special | tax", by the two charging sections | 5 and 10, respectively. “Dealer” 
is. defined in section 2 (7) asa person who carries - on: ‘the business; of selling 


goods in the State of Bombay ‘whether ‘for’ éommission, ‘remuneration or otherwise f 


and includes a. State Government yrhich carries on- such business and any. Society, 
club or.association, which sells. goods to.its members.. The: Explanation (2). to 
this definition provides, that the manager er agent, of a dealer who resides outside 
the State of “Bombay and carriés on the business of selling" goods in the State of 
"Bombay shall, fn, respect of Such büsiness, be deemed 1o, be.. & dealer for: : the 
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purpose of the Act. “Sale” is defined-by section 2. (14) with all its grammatical 
variations and cognate expressions as meaning any transfer. of property in goods. 
for.:cash or deferred payment or-other valuable consideration and includes any 
supply by a society, a club,-or. an association to its members on, payment of price 
or'of.fees or subscriptions. but does not inclüde a mortgage, hypothecation, charge 
or.pledge: The words “buy? and "purchase" are, to be construed, accordingly. 
There are two Explanations attached to this definition of which the second, which: 
is obviously based on the Explanation to clause (1) (a) of Article 286 provides, 
that the sale of any goods which have actually been del:vered in the State of Bom- 
bay, as a direct result of.such sale for the purpose of consumption in the said State, 
shall be deemed, for the purposes of this Act, to have taken place in the said State, . 


irrespective of the fact that the property in the goods has, by reason of such sale; 


passed in another State. “Turnover” is defined by section 2 (2T) as the aggre- 
gate of the amounts of Sale price received and receivable by a dealer in respect: 
of any sale of goods made during a given period aftér deducting the amount, if 
any, refunded by the dealer to a purchaser in respect of any goods purchased ‘and’ 
returned by the purchaser within the prescribed period. ' Section 5 imposes the- 
general tax on every dealer whose turnover in respect of sales within the State 
of Bombay during any of the three consecutive years immediately preceding the 
first day of April, 1952, has exceeded Rs. 30,000 or whose turnover in respect of 
such sales exceeds the said limit during the year commencing on the first day of 
April 1952. The tax is to be levied on his taxable turnover in respect of sales of 
goods made on or after the appointed day, t.e., November. 1, 1952, at the rate of 
3 pies in the rupee (section 6). By section 7 the taxable turnover is to- be deter- 
mined by first deducting, from the turnover of the dealer in respect of all his 
sales of goods, during any period of His liability to pay the general tax, his turn- 
over during that period, in respect of (a) sales of any goods declared from time. 
to tire as tax-free under section 8 and (5) "such other sales as may be prescribed". . 
No dealer liable to pay the.general tax shall carry on business as a dealer unless 
he has applied for. registration’ (section 9). A more or less similar scheme is 
provided for the levy of a special tax on the sale of certain special goods specified 
in Schedule IT. By section 10 every dealer whose turnover in respect of sales of 
special, goods made within the State of Bombay has exceeded Rs. 5,000 during 
the year ended March 31, 1952, or exceeds the said limit during the year com- 
mencing from April 1; 1952, is charged with a special tax at the rate specified in 
Schedule II on his taxable turnover in respect of the sales of special goods made 
on or after the appointed day, i.e., November 1, 1952." By section 11 the taxable 
turnover is to be determined by first deducting, from the turnover of the dealer 
in respect of his sales of special goods during any period of. his liability, his 
turnover in respect of (a) sales of special goods purchased by him on or after 
the appointed day at a place in the State of Bombay from a dealer holding a licence 
under section 12 and (b) “such other sales.as may be prescribed”. Every dealer 
liable to payethe special tax is required to obtain a licence as a condition of his 
carrying on his business (section 12). Then follow certain provisions for returns, 
assessment, payment and recovery of tax. Section 18 imposes a purchase tax 
at the rate of 3 pies in the rupee on the purchases of such goods as may be notified 
by the State Government from time to time which have been despatched or brought 
from any place in India. outside the State of Bombay or are delivered as a direct 
resuit of a sale to a buyer in the State of Bombay for consumption therein, and 
also an additional tax 1f the goods are special goods. Section 21 (2) prohibits 
any. person selling goods from collecting from the purchaser any amount by way 
of tax unless he is a registered dealer or a licenced dealer and is liable to pay the 
tax under this Act in respect of such sale. Chapter VI contains provisions for 
production of accounts, supply of iriformation and cancellation of registration 
or licence. Chapter VIT deals with proceedings including appeals. and revision 
‘and the determigation of certain questions of law by reference to the High Court. 
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Section 45 empowefs the Siate: Government’ to.make rules “for carrying out the 
purposes of this Act". .In particular, such. Rules may prescribe; among other 
things, "the other sales; turnóver:!in respect of which may be deducted: from a 
dealer's turnover in. computing his:taxablé turnover as.defined in section 7 and in 
section 11” [sub-section (2) .(e)J]. % ^ i ^ - ; 

“In exercise of the powers conferred by this section, the State Government 
made and published Rules called the Bombay Sales Tax Rules, 1952, which were 
brought into force on the same day on which the charging sections 5 and 10 of the 
Act were also brought into force, namely, November 1, 1952. .Of these, rules 
5 (4) and 6 (1) are important, and they providé for the deduction of the follow- 
ing sales in calculating taxable turnover ünder section 7 (general tax) and sec- 
tion J1 (special tax) :.(i) sales which take place (a) in the course of the import 
of the goods into or export of the goods out of the territory of India or (b) in 
the cottrse of inter-State trade or commerce. It is to be noted that these are the 
excluded categories of sales or purchases under Article 286 (1) (b) and (2) 
respectively., Rule 5 (2) (i) requires, as a condition of the aforesaid deductions, 
that the goods should be consigned by certain specified modes of transport. Clause 
(v) lays down a rule of presumption to be acted upon in the absence of evidence 
of actual consignment of the goods within three months of the sale, that the sale 
has not taken place in the course of export or of inter-State trade as the case 
may be. It.is not necessary to refer to the provisions of the other rules. 


Now, it will be seen from the provisions summarised. above that the Act 
does not in terms exclude from its purview the sales or purchases taking place out- 
side the State of Bombay while it does include, by Explanation (2) to the defi- 
nition of “sale”, the sales or purchases under which the delivery and consumption 
take place in Bombay which, by virtue of the Explanation to Article 286 (1) (a), 
are to be regarded as local sales or purchases. On the construction we have placed 
upon that Explanation, sales or purchases effected in Bombay in respect of goods 
in Bombay but delivered for consumption outside Bombay are not taxable in 
Bombay. Now, the respondents complain that the latter category of sales or 
purchases thus held not to be taxable are not. expressly excluded by the Act 
which, therefore, contravenes Article.286 (1) (à). No doubt, there is no provi- 
sion in the Act excluding in express terms sales of the kind referred to above, 
but neither is there any provision purporting to impose tax on stch sales or pur- 
chases. On the other hand, the two.charging sectiorís'of the Act, section 5 and 
section 10, purport, in express terms, to impose the tax on all sales made “within 
the State of Bombay”, and section 18, which lays the tax on purchases, is limited 
in its opération to purchases of goods delivered to a buyer in the State of Bombay 
for consumption therein, that is to say, to purchases which tnquestionably are 
taxable by .Bombay ‘according to both parties. The charging sections cannot, 
therefore, be taken to cover the class of sales.or purchases which, on our con- 
struction of the Explanation, are to.be regarded as taking place outside the State 
of Bombay. We see no force, therefore, in the argument that the Act contra- 
venes the provisions of Article 286 (1) (a) by purpoftirig to charge sales or pur- 
chases excluded by that article from State-taxation. i 


As regards the other two categories of sales, or purchases excluded: by, Arti- 
cle 286 (1) (b) and (2), it is trie that the Act taken by itself does-not provide for 
their exclusion.. But, as pointed out already, Rules 5 and 6; which deal respec- 
tively. with deduction of certain sales in calculating the taxable turnover, under 
sections 7 and 11 exclude these two categories in.express terms,.and;these Rules 
were brought into force simultaneously. with the charging sections 5 and -10 on 
1st November, 1952. The position, therefore, was that,.on the date when the 
general tax and. special tax became leviable under the Act, sales or purchases of 
the kind described under ‘Article-286 (1) (b) and (2) stood in fact excluded from 


s | ° 


taxation, and the State 'of Bombay cannot be considered tê have made a "law 
imposing or authorising the.imposition of a' tax” on sales or purchases excluded 
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under the aforesaid clauses of Article 286. :The Act and the Rules having: been ' 


brought into operation simultaneously; there is no obvious. reason why the Rules 
framed in exercise of the power delegated by the Legislature should not bé regarded 
as part of the “law” made by the State. [See observations at.page 862 in the Delhi 


Laws Act case]. The position thight be different if the Rules had come into - 
operation , sometime later than the charging sections of the ‘Act, for, in that ‘Cage, 
it is arguable that if the legislation, without excludirig the two ‘classes of sales or 


purchases, was beyond the, competence ‘of thé Legislature at the date when it was 


' passed, , the, exclusion,” subsequently. effected. by the Rules cannot” validate: suck 


legislation. . But, äs: already stated, ‘that, i is not the position, here, and the léarned 
Judges below fell into an error by overlooking. this crucial fact when they ‘say 
“Tf the Legislature had no competence on the date the law was passed, the Rules 


sah nah fratned cannot. confer competence on, the Legislature”. 


: Even so,' it was contended, the. exclusion of the sales covered by clause (1) (b) 


M 


aa clause (2) of'Article 286 was hedged. round with conditions and qualifications ` 


which ‘neither the Legislature nor. the rule-making authority was ‘cofnpetent to 
impose on the exclusion and, therefore, ‘stich Rules. even if read as part of the Act, 


could not cure the constitutional transgression. The conditions and qualifications . 
complained of are mostly found to;relate to mere matters of proof, e.g., rule 5 (2): 


Explanation (2) which insists on the production of a certificate from an appro- 
priate authority, before a motor vehicle, despatched: to a place outside: the State 

of Bombay by road and, driven by its own power, could be exempted as.an article 
sold in the course ,of- inter-State trade. No objection can reasonably ` (be raised 
if the taxing authority insists on certain modes of proof being adduced before'a 
claim to exclusion ‘can be allowed. Objection. was also taken: to clause (i) of 
sub- rule (2) of rule 5'as imposing ; ari unauthorised limitation upon the exemption 
of sales and purchases allowed. by. rule 5 (1), that is to say, while rule 5,(1) G} 
allows, the deduction of the sales covered by clause (1) (b). and (2) of. Article 286 
in. calculating taxable turnover, sub-rule (2). (1) of the same rule’ provides , that, 
in order to claim ‘such deduction the goods shall'be consigned only through’ a 
railway, shipping or aircraft, company or country boat registered for carrving 
cargo or public motor transport service-or by registered post. It is said that there 
is no. reason why sales-of goods despatched by other modes of transport should 
not, also be deducted from the taxable turnover, -because Article 286 (2) in 
exempting sales in, the course of. inter-State trade, makes no distinction between 


modes -of transport by which the goods: are. -despatched. . „This limitation, it was : 


claimed, was beyond the competence of the rule-making authority, The argument 
is not without force, and it must be held,that rule 5 (2) (1) is ultra. vires. the rule- 
making authority and therefore void. .But it is clearly severable from rule '5 
(1) (i). The restriction: regarding the mode of transport of the goods sold or 


purchased in, the coursé of inter-State trade, to which alone sub-rule -(2) (i): 


relates, can be ignored.and the exemption under, rule 5 (1). (D may, well. be 
allowed to stand. 

. Finally Mr. Seervai aliod to make out that the provisions iot the dde 
sections 5 and 10 fixing Rs. 30,000 and Rs.:5,000 as the minimum taxable turnover 


"for general tax and special tax respectively were discriminatory and void undér 


Article 14. read with’ Article 13 of the Constitution, and he gave us ‘several tables ` 


of ‘figures, ‘showing how the imposition of the tax actually works out in practice 
in hypothetical cases: Itis’unnecessary to go into the;details of these cases which 


have been worked out im figures, for it must be conceded that’ the general effect ' 


of fixing these minimum limits must necessarily be to’ enable. traders whose’ taxable 
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turhover is ‘below fhose limits to sell their goods at lower prices to their customers 
than dealers whose turnover exceeded those limits, for the latter.have to add the 
sales-tax to the prices of their goods. “But no discrimination is involved in this 
classification which is perfectly reasonable when it is borne in mind that the State 
may not consider it administratively: worth while to tax sales by small traders who 
have no organisational facilities for collecting the.tax from their buyers and turn 
it over to the. Government.. Each-State must, in imposing a tax of.this nature; 
fx its own limits P it-does riot consider it administretively feasible or 
worthwhile to impose the tax. .. It is idle to sect that any S MEAE is 
involved i in such classification. ` . 


Apart from the considerations set forth abové which tend to support the 
congitutional validity of the Act, it was broadly contended beforé us ‘that taking 
statutes imposing tax on subjects divisiblé-in, theif nature whica do niot exclude 


in express terms subjects exempted by the Constitution, should not, for that rea- 


son, be declared. wholly ultra vires and void, for; ih such cases, it is always feasible 
to separate taxes levied on authorised subjects from those ‘levied on. exempted 
subjects and to exclude the latter. in the-assessment of.the tax. In such. cases, it 
is claimed, the statute itself should be allowed to stand, the taxing authority being 
prevented by injunction from imposing the tax on subjects exempted by the 
Constitution. .Our attention was called to cettain American cases where this 
principlé has been consistently followed (see Bowman v. Continental C ompany', 
where all the previous cases are collected). In the present case the tax is imposed; 
in ultimate analysis, on receipts from individual sales or purchases of goods 
effected during the accounting period, and it.is therefore possible to separate at 
the assessment the receipts derived from exempted sales or purchases and allow 
the State to enforce the statute with respect to the constitutionally taxable subjects, 
it being assumed that thé State intends naturally to keep what. it.could lawfully 
tax, even where -it „purports to authorize the taxation of what is constitutionally 
exempt. The principle, ` as it is tersely put in the American case, is that severa- 
bility in such cases includes separability in enforcement. 


Our attention was drawn to the decision of the Privy ‘Council in Punjab 
Province v. Daulat Singh and others? as condemnatory of this principle. The 
case is, however, clearly distinguishable.. Their Lordships were dealing with a 
| Provincial enactment providing for the avoidance of benami transactions as there- 
in specified and the question.was whether it was ultra vires the Legislature as 
contravening section 298 (1) of the Government of India Act, 1935, which forbade 
the prohibition, inter alia, of disposition of property by an Indian subject on certain 
grounds which included “descent”. It was found that in some cases the impugn- 
ed enactment would operate as a prohibition on the ground of descent alone. The 
Federal Court by majority expressed the view that the Act could not, for that 
reason, be invalidated as a whole but that the circumstances in which its provi- 
sions would be inoperative must be limited to cases where the statute actually 
operated in contravention of the constitutional inhibition. Disagreeing with this 
view their Lordships made the following observations which weré strongly relied 
on before us: 


“The majority of the Federal Court appear to Hass contemplated another Toim of severa- 
‘bility, namely, by a classification of the particular cases on Which the impugned, Act may 
"happen to operate, involving an inquiry into the circuiristancés of each individual case. There 
are no words in the Act capable of being so construed, and such a course would in effect in- 


ra 


volve an-amendment of the Act by the Court, a course which i is beyond the competency of ^ 


the Court, as has. long been well, established. » 


"The subject of the constitutional prohibition was Saele and indivisible, namely, 
disposition of LOE property on grounds only of- (among other things) descent and if, in 
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its actual operation, the impugned statuté'was found to tranfgress the constitu- 
tional mandate; the whole Act had to be held void as the words used covered both 
what was constitutionally permissible and what was not. The same principle:was . 
applied by this Court in the Cross Roads case. It was, indeed, applied also in 
Bowman’s’ case?, with respect to the licence tax imposed generally on the entire 
business’ conducted including  inter-State commerce as well as domestic 
business, but was not applied, as stated above, with respect to excise tax -which 
was laid on every. gallon of gasolene sold and was thus divisible in its nature. If ^' 
is a sound rule to extend severability to include'separability in enforcement in such 
cases, and we are of opinion that the principle should be applied i in dealing with 
taxing statutes in this. country. . 


“We accordingly set aside the dra made by the Court below and. DS 
the writ issued by it except ‘in regard to rule 5 (2) (1). An injunction shall, 


' however, issue restraining the appellants from imposing or authorising the 


imposition.of a tax on sales and purchases which are exempted from taxation 4 
Article 286 as interpreted above. ` po tte 


"Each party will bear its own costs throughout, 
r Bose; J.—I have had the advantage of reading the judgments: of my Lord 


the Chief Justice and, my learned brother Bhagwati. I regret I am unable to agree 


with either. The rafige of disagreement is not large but unfortunately it vitally 
affects the result. | ; . 


I agree with. the construction which my Toni has placed upon Entry No. 54 
of List IT. I also, agree that the object of the Explanation is to fix the locus of 
a sale or purchase by means of a fiction, but with respect I cannot agree with my 
brother Bhagwati that the non-obstante clause enunciates the general law on this 
point. I know of no general law which fixes the situs of a sale, not even the Sale 
of Goods Act. What the general law does is to determine the place where the 
property passes in the absence of a special agreement, but the place where the 
property passes is not, necessarily the place where the sale takes place, nor has that 
ever been regarded as the determining factor. als in my opinion, happened 
was this. ' . 4 


' Before the passing of the Constitution, different States, (or Provinces äs s they 
then were) claimed the right to tax the same transaction for a variety of reasons : 
which have, been pointed out by my Lord the Chief Justice. The result was that 
the price of certain commodities became inordinately high. Take, for example, 
the. case of steel rails manufactured by the Tata Iron and Steel. Works at 
Tatanagar and purchased by the Government of India for its railways. The 
Central, Government found, itself called upon to pay a sale or purchase tax to 
different States on a single, transaction of purchase. T am not sure how many 
times over it had to pay but on the notions then cufrent it was open to Bihar to 
claim ‘the right to-tax Because the goods were manufaétured there, to Bengal 
becatise the transaction of sale took place at Calcutta where the head offices of the 
Company were, to a third Province because the goods were delivered there and to: 
a fourth because. they were "found" there. It hardly matters whether all or any 
of this-would have stood scrutiny in a Court of law because the fact remains that 
various States were actually taxing the.one transaction of sale on the nexus theory: 
and a real danger existed of more and more of them coming in to claim ‘a share 


"of the spoils. It seems to me that the Constitütion makers considered this detri- 


mental to the development and exercise of tráde and commerce and so determined 
to put a stop to the practice but at the same time left Parliamént a discretion to 
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restore a part of ac status quo if and when it should think it'safe and desirable 
to do so. f : , 

The narrowing of the powers was accomplished by stating in' Article 286 
that no State can impose a tax on a sale or purchase which takes place outside the 
State, by stating that it cannot tax a sale or purchase in the course of import or 
export and. by prohibiting taxes on sales and purchases which take place in the 
course of inter-State trade or commerce unless Parliament chooses to lift the ban. 

eading these together in a simple and straightforward way it seems clear to me 
that the idea was to permit States to tax only what T might call intra-State sales 
and purchases, at any rate, to begin with. 


But in legal enactments simplicity of language seldom evokes clarity of 
thought. So long as the ban imposed by clause (2) remains, there is no difficulty 
because when parts of a sale take place in different States the transaction is inter- 
State and no tax can be imposed. On the other hand, when all the ingredients 
are intra-State clause (2) is not attracted. Complications only arise when the ban 
is lifted. The Constitution-makers had before them the existing practice of the 
States based on the nexus theory, and so it became necessary to define just where 
a sale takes place in order to carry out the main theme that only intra-State sales 
can be taxed. f . 

The difficulty is apparent when one begins to split a sale into its component 
parts and analyse them. When this is done, a sale is found to consist of a number 
of ingredients. which can be said to be essential in the sense that if any one of 
them is missing there is no sale. The following are some of them: (1) the 
existence of goods which form the subject-matter of the sale, (2) the bargain or 
contract which, when executed, will result in the passing of the property in the 
goods for a price, (3) the payment, or promise of payment, of a price, (4), the 
passing of the title. When all take place in one State, there is no difficulty. The 
situs cf the sale is the place in which all the ingredients are brought into being. But 
when one or more ingredients take place in different States, what criterion is one 
to employ? It is impossible to say that any of these ingredients is more essential 
than any other because the result is always the same the moment you take one away. 
There is then so sale. Therefore, one either has to adopt the ultra-logical view 
and hold that the only State which can tax is the one in which al! the ingredients 
take place and that no State can tax when a single ingredient takes place elsewhere, 


‘or resort to the old view and hold that every State in which any single ingredient 


takes place can tax. The only alternative to these extremes is to make an arbitrary 
selection or to introduce a fiction. ‘The Constitution chose the latter course and 
enacted the Explanation. 


I have deemed it proper to refer to the then existing practice regarding 
taxation because in construing a statute it is legitimate to take into account existing 
laws and the manner in which they were acted upon and enforced. (See 
Gwyer, C.J., in In re The Central Provinces and Berar Act No. XIV of 1938: 
and Croft v. Dunphy*. 1 think this rule is even more appropriate "in the case of 
the Constitution because the Constitution itself continues in force all laws which 
were in existence at the date when it came into being except those which are 
inconsistent with itself. 


I am with respect unable to agree that Article 286 (2) is to be interpreted 
in the light of Article 304 (a). In my opinion, the two articles deal with different 
things. Article 286 is concerned with sales and purchases while Article 304 relates 
to goods imported from other States. The stress in the one case is on the trans- 
action of sale or purchase; in the other, on the goods themselves and on the act of 





1. (1938-39) F.L.J. 6: (1939) 1 M.L.J. 2. L.R. (1933) A.C. 156 at 165. 
(Supp.) 1:,(1939) F.C.R, 18 at 53 (F.C.). f 
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import Article 286 is related to Entry No: 54 of List II ah to Entries 41 and 
42 in List I: Article 304 (a) to Entries 26 and 27 of List II read with Entry 
33 in List III and to Entries 51,.52 and 56 of List II. The distinction is, I think, 
clear when it is realised that (apart from the Explanation), a sale or a purchase 
can be taxed even, though the goods are never-actually delivered and even if they 
never reach the.taxing State, ‘for the right is to tax the sale or purchase, and that 
is something quite independent of actual delivery. The goods might be destroyed 
by flood or fire. before there is any chance of actual delivery. They might, as fn 
the case of the steel rails purchased by the Government of India, be delivered in a 
totally different State, but the tax could still be levied if there was no-Explana- 
tion to stop it. I find it difficult to see how Article 286 (2) could ever. come into 
effective play if Article 304 is applied to ‘sales and.purchases which take place in 
the’ course of inter-State ‘rade or commerce.. I do not think the charfge in 
language, “a tax'on the sale or purchase of àny goods" in.the one case and a tax 
on “goods imported from other States” was’ accidental, nor do I think we will be 
justified in ignoring the fact that the two are placed in different parts.of the Cori- 
stitution. . I therefore prefer to hold that Articles 286 and 304 deal with different 
things and to construe Article 286 without reference to Article 304. In this I 
agree with my, brother Bhagwati. d. 
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Coming back to the Explanation, its object is, I think, to resólve the diff- 
culty. regarding the situs of a sale. The Constitution having decided that the only 
State which can tax a sale or'a purchase is the Statė in which the transaction 
takes place; and having before it the conflict of views regarding nexus and situs, 
resolved the problem. by: introducing the fiction embodied in the Explanation. 
The purpose of the Explanation is, in my view, to:explain. what is not outside the 
State and therefore what is inside. With respect I cannot agree that the Expla- 
nation is really an. exception, dnd I dò not think the mon-obstante clause. means 
that under the general law the place where the property passes was regarded as 
the place where the. sale takes place, for that in itself would be a fiction. There 
is no such law. In my opinion, all it means is that there was a school of thought 
- which regarded that .as the crucial element on the nexus view and that the 

Constitution has negatived that idea. `` V Ae TES red 


I am also unable to agree that the Explanation governs clause (2) of 
Article 286, for it limits itself in express terms to sub-clause (a) of clause (1). 
Tt says that is an explanation "for the purposes of sub-clause (a)7. In view of 
that I do not feel justified in carrying it over to clause (2) and holding that it 
governs there as well. In my judgment, the only purpose of the explanation is 
to explain where the situs of a sale is. Clause (2) has a different object. Its 
purpose is to prohibit taxation.on sales ànd purchases which take place in the 
course of inter-State trade'or commerce. : eA ; 


If the Explanation i8 carried over to clause (2) it must, in my judgment, be 
equally applicable to sub-clause (b) of clause (1). ‘As I understand the argument, 
the ‘reasoning is this. The Explanation turns an inter-State salé into 'an intra- 
State sale by means of a fiction. Having served its purpose it follows as a corol- 
lary that there is no inter-State transaction left and so clause (2) is not called into 
play.. In my opinion, by parity of reasoning, if the sale is intra-State and;cannot 
now be regarded: as external to the State, it equally cannot be said to take placé 
in the course of. export or import in a case of that kind, .for export and import 
predicate the movement.of goods across a boundary just as surely as inter-State 
irade-and commerce. But such a contention would-militate against our*decision 
in the State of Travancore-C ochin and Others v. The Bombay Co., Lidt .- 


va we a i 
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This line of Aasoning does hot-appeal to me for another reason also. 1t 
concentrates on the situs of the sale and does not give sufficient weight to the 
words “in the course of”.: When we apply a fiction all we do is to assume that the 
situation created by the fiction is true. Therefore, the same conseauences must flow 
from the fiction as would have flown had the facts supposed to be true been. the 
actual-facts from the start. Now- even when the situs of a sale is in truth and in 
fact inside a State, with no essential ingredient taking place outside nevertheless 


if it takes place in the course of inter-State trade and commerce, it will be hit by : 


clause (2) just as surely as it is hit by sub-clause (b), when it takes place in the 
course of export or import. When we examine clause (2) and sub-clause (5), 

it i$ not enough, in my judgment, to see where the sale took place. We have 
also to, see whether it was in the course of inter-State trade and commerce in-the 
one fase, or in the course of export or import in the .other,-for the stream of inter- 
State trade and commerce, as also:that of export and import, will catch up in its 
vortex all sales which take place in its course wherever the situs of the sale may 
be. All that the Explanation does is to shift the situs from point A or B or C in 
the stream to a point X, also in-the stream. It does not lift the- sale out-of the 
stream in those cases where it forms part of the stream. 

I have also another. criticism to meet. The Explanation can only come into 
play when the transaction is in truth and in-fact inter-State, and the argument 
runs that if clause (2) is to ban taxation in eyery such case; the Explanation be- 

comes useless. The answer to that is.two-fold. Clause (2) hasa proviso. Under 
it the President is empowered to direct the continuation for,a period of a tax 
which was being lawfully levied at the date of the Constitution even though the 


' transaction is of an inter-State character; and we find that in some of the cases 
' which have come before us that that was done the moment the Constitution 


came into force. Therefore, the Explanation operated from the start on that 
kind of case. But of course that means that the empowering can only.be in 
favour of the State in which tlie goods are actually delivered for the purpose 
of consumption in that State as a direct result of a. purchase or sale . effected 
for that purpose. Tt will be noticed that the proviso is limited to cases in which 
the imposition of the tax. would be “contrary to this clause", that i is clause (2) and 
not to the Explanation to clause (1) (a). . 

| In the second place, Parliament is empowered. to lift the ban imposed by 
clause (2). So long as the ban exists there is no need for the Explanation, for 
the Explanation onlv covers sales or purchases which are inter-State. But the 
moment the ban is lifted, the difficulties I have mentioned above arise and have to 
be met. T am clear that the C onstitution-makers envisaged this and resolved the 
doubts in the manner I have indicated; nor,can I see anything inconsistent or il- 
logical in this. The basic idea is to prohibit taxation in the case of inter-State 
trade and commerce unless and until the ban under clause (2) is lifted, and always 
jn the case of exports and imports; and wher the ban is lifted, the Explanation 
is there to settle a matter of considerable controversy. rebarding the situs of a sale. 
It is true it makes an arbitrary selection but then almost any selection would have 
to be arbitrary and this is as good as any other. 


The question however arises what is to ‘happen to clause (1) ( a) white the ban 
lasts if the Explanation is to be ignored.during that périod? How is the situs of 
a sale to be determined in-the difficult class, of cases which arose. before the Consti- 
tution and which, in mv view, occasioned‘ the ban. My answer is that that class 
of case can only-arise in the course of inter-State trade and ‘commerce, for the 
moment any one of the essential ingredients of a sale occurs in a State different 
from the taxing State and the goods are, contracted to move across a boundary, 
‘you get a sale in the course of inter-State trade and commerce. Therefore, the 
problem about situs does not arise..' .Sales and ‘purchases which are in truth and 


in fact intra-State and the bulk of sales and purchases i in the States are of that 
. 


962 — - ` THE MADRAS LAW JOURNAL REPORTS. @ [1953 ` 


character) can of course be:taxed. The ban does not apply And there isitio’ need 


to call in aid the Explanation, for I repeat that the Explanation is limited to cases 
which in truth and in fact take place in the course of inter-State trade and com- 


merce. On the view I táke-the need for the Explanation only arises when the ban 
is lifted. E : ; Aa A 


I now come to matters of greater detail, What do the words “Tor ‘the 
purpose of consumption” mèan? This is'best understood by reference to a con- 
crete case: A, a dealer in Bombay, actually delivers goods to B, a dealer in Madras, 
for the purpose of sale by. B, the Madras dealer, to purchasers C, D and E in 
Madras. Can either the sale by 4 to B or the purchase by'B from-4 bé táxed? 
In my view, it cannot, for B is, in my judgment, as much a consumer ‘as C, D 
and E. It is true the word can be used in a wide as well as a narrow sense put I 
See no reason to restrict its meaning in the present case. What after all does 
"consumption" mean? In its economic sense it is just the use which a purchaser 
chooses to make of the goods purchased for his own purposes. He does not.have 
to destroy them nor does he have to diminish their value or utility. A man who 
purchases a valuable piece'of sculpture or painting for preservation in a national 
museum does not destroy it nor does he use it himself except for the purposes of , 
presenting it to the museum. But he is a consumer. In the same way, a man 
who purchases goods for use in his business so that his business can be carried 
on by the constant feeding of a stream uses the goods and therefore “consumes” 
them even though he does not' keep them himself, This of course means that à: 
dealer who purchases from another dealer outside the State is a “consumer” and 


can be taxed if the ban is lifted even if he purchases ‘for re-export outside the 
State. But when he re-exports, his sale to the outside consumer cannot be taxed 


if the Explanation is attracted. . 


I cannot agree that goods cannot be “consumed” more than once. It. all 
depends on how you view the matter. Little fishes swallow smaller fishes and are 
in turn eaten by fishes larger than themselves. In’ the end, the, smallest of the 
series is consumed by the biggest. ‘Consider the case of a curio dealer who collects 
antiques for the purposes of sale. The older they are and the more they have 
been used, the more valuable they become, but that would mot prevent them from 
being “consumed” over again when a “collector” buys them for ‘display in his 
house. Broadly speaking, the object here is to stop multiple taxation on any 
single act of sale or purchase made in the ‘course of inter-State trade and com- 
merce. I would therefore construe “consumption” to mean the usual use made 
of an article for the purposes of trade and commerce. When dealer buys from 
dealer that is “consumption” for the purposes of the purchaser dealer’s trade; 
when cn ultimate purchaser buys from a retailer, that is also “consumption” for 
his purposes. Therefore, in my judgment, neither the sale by 4 to. B in the 
illustration put nor the ptirchase by B from A can be taxed so long as the ban 
under clause (2) remains. But the Sales'by B to C, D and £ can'each be taxed 
by the State ef Madras as they are intra-State sales. Tf this is. found to work 
hardship on the States in practice, then-Parliament, which has been given the power 
to regulate inter-State trade and commerce under Entry 42 of'List I, can step in 
and lift the ban. :.In that-event, the Explanation comes into play and Madras can 
tax both transactions but Bombay cannot. n i bab 


| On the other hand, if A, the Bombay dealer, sells direct to the consumers 
C, D and E in Madras arid actüally delivers the goods to them for the purpose of 
consumption in Madras, neither State can tax, unléss the ban is-lifted, and then 
Madras alone will be ableto tax. MTM M 2s 
Next; what do the words "actually been delivered" mean? 
course, a dealer in Bombay, who sends goods either to a dealer 
Madras, would put them on a train or send them, by a public.o 


In the: normal 
or. consumer in 
r private carrier. 
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The cases in whicf a: dealer. would: take them: himself. tọ- Madras: and hand:them. 
over in person or send.one of.his own men there would be exceptional. In the 
former class of case, tlie;carrier would--normially be regarded.as the agent of the 


' Madras purchaser and the result would: be that delivery. would in. that event be 


deemed to be delivery in Bombay. and that would give Bombay the right to tax 
and not Madras.: See Badische. Anilin Und’ Soda Fabrik v. Basle Chemical 
Works, Bindschedler. and Badische Anilin Und. Soda Fabrik v. Hickson?, But 
Such a construction would make the Explanation useless. I think that is the 
reason why the words “actually” and "consumption" have been, used. If the 
normal rule were to apply, there would be no, need for the word "actual", as 
delivery to the carrier in Bombay would of course be actual in the sense that it 
would be physical and not notional. „I think therefore that the words "actually 
delivered” and “as a direct result" of the sale or. purchase “for the purpose of 
consumption in the State" have been used to signify that in such a case.the carrier 
must be regarded as the agent of the Bombay seller. ` — : 


So far as the words “in the'course of" in clause (2) are concerned, the 
"course" we have to consider is the course of the inter-State trade and commerce. 
In my opinion, the intét-State character of the course ends when the goods reach 
the first consumer in the taxing State. When he in turn sells to the ultimate con- 
sumer in that State, a different course begins, namely, the course of intra-State 
trade. It is necessary to draw this distinction because inter-State trade and com- 
merce is a matter for the Centre, intra-State for that of the States. We have 
therefore to determine where the inter-State course ends and the intra-State course 
begins. I think the point at which I have drawn the line is logical.and convenient. 
I do not think the same considerations will apply in the next set of cases where 
we are dealing with the Travancore-Cochin law relating to export and import. 
But it 1s not necessary to explain why in this case. 


Jt was contended in argument that the view I take of the ban on inter-State 
trade and commerce imposed by clause (2) would place the local dealer at a-dis- 
advantage. But, that would only arise in one class of case and I cannot see how. 
inequality of this kind can be avoided in every case even on my Lord the Chief: 
Justice's view. There are bound, to be some inequalities whichever view is taken. 


Consider these concrete cases. We have A, a dealer in Bombay, B, a dealer ' 
in Madras and C, a consumer also in Madras. If A sells directly to C in such. 
à way as to satisfy the explanation, then, assuming always that the ban is still in, 
existence, this sale is not taxable on my view: But if B in Madras sells to C in 
Madras, it is. Of course, B is then at a disadvantage vis-a-vis A. But so is 
A vis-a-vis B with regard to consumers in Bombay, consequently the tendency of 
the consumer in one State to buy from a cheaper market in the other evens up 
in the -long run. But that apart. What happens on my Lord the Chief 
Justice’s view? ; ; "M | 

‘A very large volume of the feasibly taxable trade in this coumtry, if not the 
bulk of it, at any rate in most States, is in the hands’ of retail dealers resident in 
the various States. They obtain their wares from wholesale importers or large 
dealers in other States. In the illustration I have put above, if B in Madras gets 
his goods from A in Bombay, then, on the learned Chief Justice's view, B pays a 
purchase tax’on his purchase from A and again a sales tax on his sale to the con- 
sumer C. The consumer is therefore saddled with a double tax. But if C, still 
in Madras, purchases direct from 4 in Bombay, there is only one, tax in the transac- 
tion on my Lord’s view. That still gives 4 an advantage over B. Therefore, 
there is a large class of cases in which the local dealer is at a disadvantage even 


on the other view. sa 
T e t ——M——— —M—— ——mm€ 


1. L.R. (898) A.C. 200. 0 1725 LAR, (1906) A.C. 419. 
e 


E 


408 5 7. THE MADRAS LAW JOURNAL REPORTS. ° [1953 


‘The only class- of case in which thé local dealer is not. ati a disadvantage on 
my Lord's view and is on mine, is when the goods are manufactured locally." In 
that event, B, the manufacturer in Madras, pays no initial sales tax. He only | 
pays when he sells to the consumer C in "Madras. Ifthe goods can also be mànu- 
factured locally in Borabay, then the dealer A in Bombay does have a theoretical 
advantage over the dealer B in: ‘Madras: But if the goods cannot also be manu-. 
factured in Bombay, the advantage disappears, for 4 thon pays an initial tax’ om 
his purchase from the outside State. — ' ; 


I do not think considerations of this kind should influènce the e 
of these Articles because, in the first place, some inequalities are inevitable and, in 
the next, the disadvantage is more theoretical than practical. For example, a 
wholesale importer, who also chooses to sell retail in the State of import, has a 
theoretical advantage over retailers who have to buy through him.’ But that did 
not prevent this Court from holding in State of Travancore-Cochin & Others v. 
The Bombay Co., Lid.* that the sale which occasioned: his import is free of tax. 
So here. I do not think this consideration’ should weigh. 


But apart from this, the matter is, I think, largely theoretical save perhaps 
in a few exceptional cases. In this class of case, the trade usually adjusts its own 
differences by allowing the local dealer a discount; in fact, in the case of. many 
commodities, local dealers have to give an undertaking not to sell below a certain 
price in order to maintain a steady price level over the local market and avoid 
cut-throat competition. That is how most of the large motor agencies work, 
and the same applies to radios and petrol and kerosene oil. The price the ultimate 
consumer pays is the same wherever he purchases i in a given area. . Also the type 
of consumer who will take the trouble to buy in a cheaper foreign market with all 
the annoyances of delay, transport, octroi and other import restrictions, is small. 
Most people prefer to pay the extra price and save themselves endless trouble. 


I now come to the inipugned legislation—the Bombay ‘Sales Tax Act (No. 
XXIV of 1952). As mine is a dissenting view which will hot affect the result, I 
„will content myself with very briefly indicating why I consider the Act, or at any 
rate the relevant ‘provisions in it, ultra vires, and to begin with I will ignore the 
-Rules altogether and consider what would happen if the Rules were not there at 
‘all or-had been brought into existence after: the Act. 


“The taxing sections 5 and 10 empower a levy of tax on all sales: ‘made with- 
in the State of Bombay when the turnover reaches a certain figure. . This would 
include sales made in the course of inter-State trade and commerce; sales made 
in the course of export and import and sales falling within the Explanation.made . 
to consumers in outside States.' As I have. explained above, the mere fact that 
a sale is made in the State of Bombay will not prevent it from being à sale effected 
in the course of inter-State trade or commerce or in the course of export or im- 
port. Even when the whole transaction of sale is constituted in Bombay in.the 
sense that evary essentia? ingredient necessary to constitute a sale takes: place 
there, (that is to say, even when the Explanation is not called into play); the sale 
would, given other considerations, be in the course of export or import or in the 
course of inter-State trade or commerce. -;An illustration will make my a 
clear. : 


A, a Bombay dealer, sells goods: to B, a dealer in Madras, for c consump- 
tion in Madras. I will assume that delivery is'madé to B himself in Bombay and 
that he carries the goods across in person. If that is the normal way in which 
trade and commerce in that-particular line of goods flows across the boundary, 
then that would, in: my opinion, be a sale in the course of intér-State trade- and 
commerce despite the facts, including delivery, mentioned above. “Ordinarily; 
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goods of this natu are- delivered to a carrier but that makes my point all the 
stronger. So long as the ban imposed by clause (2) remains the situs of the sale 
and the place of delivery are not material provided the sale is caught up in the 

*vortex of inter-State trade and commerce. Similar considerations apply in the 
case of exports and imports. 

On this view, the preamble to the Act and the short title which limit the 
ambit of the law to the levy of tax on sales and purchases of gcods in the State 
of Bombay, do not serve to savé the Act, nor do the definitions of the words “sale” 
"dealer" and "turnover". Actually, Explanation (2) to the definition of “sale” 
diregtly offends clause (2) of Article 286. It embodies almost word for word 
every provision of the Explanation to Article 286 (1) (a). That would be 
unobjectionable if the ban imposed by clause (2) had been lifted by Parliament. 
But as it has not been lifted, the provision is ultra vires on the view which I take 
of the Constitution. g 

The Act came into force on 9th October, 1952, with the exception of the tax- 
ing sections. The Rules were published in the Gazette on 29th October, 1952, and 
they, together with the taring sections, came into effect simultaneously on lst 
November, 1952. It was argued that the Rules save the Act in the following way. 
Under sections 7 and 11 a dealer is entitled to deduct from his taxable turnover 
sales which are from time to time declared to be tax-free under section 8 and 
"such other sales as may be prescribed." `. It is said that the Rules have excluded 
all sales which offend the Constitution, therefore under the "law" (by which is 
meant the Act and the Rules read together), which came into being on 1st Novem- 
ber, 1952, no sale exempted by the Constitution can be taxed. -It follows that 
the “law” which is sought to be impugned is intra vires. i 


I need not examine the Rules for this purpose. I will assume without de- 
ciding that they do exclude all sales which are exempt under the Constitution, 
nevertheless I am not prepared to agree that Rules can save an Act. Rules are 
made by a subordinate authority which is not the legislature and 1 cannot agree 
that the validity of an Act of a competent legislature can be made to depend upon 
what some subordinate authority chooses to do or not to do. The Rules were not 
passed by the legislature and in theory the particular shape they took was not 
even in contemplation. Say the Rules were to be amended tomorrow by striking 
out these saving.clauses, which would be ultra vires, the Act or the Rules? It 
would be impossible to hold that the Rules are ultra vires the Act, for they would 
not in the event I am contemplating travel one whit beyond the Act. It is the 
Act which would be bad. And if the Act is held to be ultra vires in an event like 
that, would it be competent to the Rule-making authority to come to the rescue ` 
of the legislature and rehabilitate the-Act by re-enacting the Rules which it had 
deleted a few days before? It would, in my judgment, be no more competent 
for a Rule-making authority to do that than it would have been competent for it 
to validate this Act if the Rules had been brought into, being even one day after 


sections 5 and 10 came into force. 


I can understand this Court saying to a petitioner: “You are not vet hurt 
by this Act nor is there any immediate likelihood’ of your being hurt and until 
that happens'we are not going to entertain your petition; for we are not here to 
examine hypothetical situations ,which may never arise". But-that sort of objec- 
tion cannot lie in this case for the reasons my Lord the Chief Justice has: given. 
We are therefore. called, upon to determine the validity of the Act and in doing so 
we must, in my opinion, ignore the Rules. : ý es i . 

I have:now to consider two more points: One is about severability and 
the other is whether a taxing statute is to be treated differently from other laws. 
. On the question of severability, I cannot. see. how the good can be separat- 
ed from the bad in this case'even if the Explanation to section 2 (14) be expunged 
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unless the Constitution be read as part of the Act and we Rre to read into the 
Act some stich provision as.follows:: -> ,. oy < f 


“Notwithstanding anything which is said in -any part of this Act, all; sales which the 
State is prohibited to- tax under the Constitution are excluded from the scope of this Act.". 
: But, in my opinion, Judges are not entitled to re-write an Act. Offending provi- 
sions cari be struck out but if we do that the whole Act goes because the defect here 
is that all sales are permitted to.be taxed provided they are within the State of 
Bombay; and thecRule-making authority is not restricted to taxation which 1s 
€onstitutionally permissible. On the contrary, section 45'says that the Govern- 
ment may make rules‘for carrying out the purposes of the Act and .one of, the. 
purposes is to.tax all sales:which the State Government wishes to tax. ~ . 

. The other matter is based on the American view which treats taxing’ statutes. 
differently from'óthers' and holds that in a‘ taxing ‘statute one looks to the indi- 
vidual item of taxation and not.to.the generality of the powers. With all res~ 
pect to the American Judges who hold: that view, I would prefer not to-make 
exceptions. When the question is whether an Act of the legislature is. ultra vires, 
thé same principle should: govern throughout. . I would therefore hold that the 
Bombay Sales Tax Act, 1952 (Bombay Act No. XXIV: of 1952) is ulira vires the 
Constitution of India. i SD d 5 Au AE 

. Bhagwati, J—I had thé benefit of, reading the judgment just delivered’ by 
My Lord the Chief Justite. While agreeing in the main with the conclusions 
reached therein I am however unable to subscribe to the reasoning as also the con- 
struction put upon the Explanation to Article 286 (1) (a). I wish to place on 
record therefore my points'of disagreement and the reasons for the same. 

- The power given to a State Legislature to tax the sales or purchases of 
goods is derived from Article 246 (3) read with Entry No. 54 of List IT of the 
Seventh Schedule of the Constitution. "That power has got to be widely construed 
and it would embrace the power to tax the sales or purchases of goods by reason: 
of a sufficient territorial connection between the taxing State and what it seeks’ 
to tax. ` - DA 


' This was also the position. which obtained before the Constitution and was 
responsible for double or multiple taxation of the same transaction by different 
States. The Constitution-makers therefore thought it fit to impose restrictions on 
the imposition by the States of taxes on the sales or purchases of goods by enact- 
ing Article 286. "These restrictions were three-fold:—(1) no tax could be im- 
posed on the sale or purchase of goods where such sale or purchase took place out- 
side the State, (2) no tax.could be imposed on the sale or purchase of.goods where 
such sale or purchase took place in the course of the import of goods.into or the 

.export of the goods out of the territory of India, and (3) no tax could be im- 
posed on the sale or purchase of any goods where such sale or purchase took place 
in the course of inter-State trade or commerce except in'so far as Parliament 
might by law, otherwise *provide. These were the three categories of. sales or 
purchases which came withjn the ban imposed by Article 286. The phraseology 
used in the Article laid particular stress on the fact that the sale or purchase 
should “take place" so as to fall within one or the other of these categories. The 
intention was that the sale or purchase should take place, i.e., should be completed 
either outside the State or in the course of import or export or in the course of 
inter-State trade or commerce. Whereas before the Constitution the taxing power 
could be exercised by reason of a sufficient territorial conriection involving either 
one or more of the ingredients of a sale in the shape of agreement to sell, the pay- 
ment of price, transfer of ownership, delivery of goods, etc., the completion of a 
transaction of sale or purchase by the transfer of ownership or the passing of 
the property in the goods was enacted, to be the sole criterion for taxability in 
Article 286. The sales or purchases could be divided into two broad, categories— 
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(1) sales or purchisés which take place inside the State and (2) sales or purchases 
which take place outside the State and those which took place outside the State 
were certainly outside the taxing powers of the State. In regard to the sales , 
„or purchases which took place inside the State the sales or purchases which took . 
place in the course of import or export and in the course of inter-State trade or 
commerce were also brought within the ban leaving the taxing power of the State 
‘unfettered in regard to the other sales ‘or purchases which took place inside the 
State, The restrictions which were thus imposed on the taxing ‘power of the 
State confined themselves to sales or purchases which took place outside the State 
and those sales or purchases which took place inside the’ State but took place in 
the course of import or export and in the course of inter-State trade or commerce. 
Once the transfer of ownership or the passing of the property in the goods was 
accepted as the sole criterion of taxability it was not necessary at all to define 
what was a sale or purchase which took place inside the State. Whether a sale or 
purchase took place inside the State could be determined by applying the general 
law relating to the.sale of goods and ascertaining where, the transfer of owner- 
ship took place or'the property in the goods passed. It was only when the trans; 
fer of ownership took place or the property in the goods. passed that the sale or 
purchase was completed and the sale or purchase took place and the situs or the : 
location of the sale or purchase was in the place where the transfer of owner- 
ship took place or the property- in the goods passed under the general law relating 
to the sale of goods. (See Badische Amilin Und Soda Fabrick v. Basle Chemi- 
cal Works, Bind Schedler! and . Badische Aniline Und Soda: Fabrick v. 
Hickson? The situs or location of the sale or purchase therefore 
assumed an importance under Article 286 and the Constitution makers 
had before them not only the legislative: practice prevailing in the various, States 
before the Constitution but also the concept of'sale as defined in the Indian Sale 
of Goods Act. They therefore incorporated in Article 286 the- notion of a sale 
or purchase taking place, i.e., being completed by the transfer of ownership; ot 
the passing of property in the goods under the general law relating to sale of goods 
and enacted that those sales or purchases which took place outside the State or 
. Which even though they took place inside the State took place in the course' cf the 
import or export or in the course of inter-State trade or commerce. should come 
within the ban imposed therein.- ? z^ "RE EN 
The' Constitution makers however took count of the fact that even thougli 
the property in the goods by reason of the sale or purchase passed in a particular 
State the goods might as a direct result of. such sale or purchase be delivered in 
another State for the purpose of ‘consumption in that State. They: wanted to give’ 
the delivery State in that event the power to tax such sale or purchase and there- 
- fore introduced by.the explanation to Article 286 (1) (a) a legal fiction by which - 
the sale or purchase in.that event was deemed to have taken place in the delivery 
State. What otherwise would have been a sale or purchase which took place out- 
side the State within the meaning of Article 286 (1) (a) was thus by legal fiction 
deemed to have taken place inside the delivery State, thus assimilating the position 
to a-sale or purchase which took place inside the delivery State, enabling the deli- 
very State to tax the sale or purchase in question. This legal fiction was thus in- 
troduced not for defining what was a sale or purchase which took place inside the 
State as distinct from a sale or purchase which took place outside the State. The 
purpose of the enactment of the explanation was not to provide a definition of à 
sale or purchase which took place inside the State. That was determined under 
the general law relating to the sale of goods by ascertaining where the transfer of 
ownership took place or the property-in the goods passed, which was in another 
State and not.the-delivery State. . What was a sale or purchase which took place 
outside the State was by reason of the explanation and the ‘légal fiction enacted 
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therein deemed to be à sale or purchase: which took place ‘infide the State - “so as 
to enable the delivery State to tax the sale or purchase in question. f 
i The sale or purchase transactions which are covered by the prem 
. are moreover of a limited character, viz., those in which as a direct result of such * 
sale or purchase the goods have actually been delivered in the.delivery State for 
the purposes of consumption in that State. They do not comprise all the tran- 
sactions'of sale or purchase which take place inside the State because besides those 
there are a large number of transactions of sale or purchase which take place: ir- 
side the State and in which no element of inter-State.trade or commerce’ enters 
the transaction. The transactions of sale or purchase which take place- bétween 
-dealers.and dealers and dealers and customers all withih the State are really' com- 
prised in the category of transactions of sale or purchase which take placé inside 
the State and these transactions do not at all fall within the purview of the expla- 
nation. It would be surprising to find a definition of a transaction of sale 
‘or purchase which takes place inside the State given in the manner in which it. 
‘is: alleged to have been done in the explanation covering only those transactions 
of sale or purchase in which the goods have actually been delivered in the deli- 
‘very State as a direct result of such sale or purchase for the purpose of consump- 
tton in that State. A definition if at all it has any significance should cover all 
the transactions which.come within that particular cátegory and cannot be en- 
acted in the form of a legal fiction in the manner it has been done in the explana- 
tion, It is no definition at all. It has'no reference to facts but it merely enacts 
a legal fiction under. which a sale which under tlie general law relating to sale, of 
goods is completed outside the State by the transfer/of ownership or the passing 
of the property in the goods in another State is deemed to have taken place inside 
the delivery Staté because of the goods having been actually delivered as a direct 
result of such sale or purchase for the purpose of consumption in the delivery 
State. What is otherwise a sale or purchase which takes place outside the State 
is thus deemed to have taken place inside the delivery State and that is the only 
purpose of the enactment of the explanation. The contention of the Attorney- 
General and Shri Seervai that the purpose of the enactment of the Explanation 
was to define what was a sale or BAGA, which took place inside the State is 
therefore unsound. 


The son-obsiante clause really ikes count of the fact that under the general 
law relating to the sale of goods the property in the goods by reason of such sale 
: or purchase would pass in another State and that the situs or location of the sale 
would accordingly be therefore in another State. Notwithstanding that fact the 
‘explanation enacts the legal fiction that the particular transaction of sale or pur- \ 
chase is deemed to have ‘taken place within the delivery State. The non- obstante 
clause has not been incorporated 1 in the explanation with a view to emphasise the 
particular aspect of the passing of property in the goods and negativing the same 
because that was one of the ingredients which had been éonsidered as important 
territorial connection between the taxing State and what it'sought to tax. Besides 
this ingredient there were various other ingredients which had been similarly con- 
sidered sufficient territorial connections and to consider that the ingredient;of the 
passing of property in the. goods was the only ingredient which was cotisidered im- 
portant to be mentioned.in the non-obstante clause is to ignoré the facts and do 
violence to the whole conception underlying the incorporation of the non-obstante 
clause in the explanation. It would be a more natural way of reading the non- 
obstante clause to read into it an intention to state what according to the Consti- 
tution.makers was the basic idea of fixing the situs ôr the location of the sale or 
purchase in the place where the transfer of ownership took place, or the property 
in the goods passed and to indicate that notwithstanding that fact a sale or pur- 
chase which fell within the category mentioned in the explanation was nonetheless 
to-be deemed to Juve taken place inside the delivery State. . oe 
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‘If the explanatfon to. Article 286 (1) -(a)-i8 construed in the maniier ‘indicated 


above it follows that notwithstanding. the fact that under the-general law relating . 


to sale of goods the property in the goods-has by reason ‘of such sale or purchase 
passed in another State the-sale’ shall-be deemed to have-taken place in the. deli- 
very State and the delivery State would be entitled to tax the sale or purchase. 


That does not however mean that it is only the delivery State which will be-en; - 


titled to tax the sale or purchase. Under the general law relating to the sale of 
goods the property in the goods having by reason of such, sale or purchase passed 
in another State that State will no doubt be entitled to tax the sale or purchase as 
havjng taken place inside the State. That position will continue to obtain in spite 
of the fact that by the enactment of the legal fiction in.the explanation such sale 
or purchase will be deemed to have taken place inside the delivery State. The 
object of the explanation is not and could not be to.take away the right which the 
State in which the property in the goods passed had to tax: the sale or purchase 
which took place inside that State. The object and purpose of the explanation 
could only be to deem such purchase or sale by reason of the legal fiction to have 
taken place in the delivery State so as to enable the, delivery State also to tax the 
sale or purchase in question. The object of Article 286 is to impose restrictions. 
on the imposition of tax on sale or purchase of goods and the only restriction which 
has been imposed in connection with the sales or. purchases which take place in 
this manner is that a State shall not impose a-tax on the sale or purchase of goods 
whére such sale or purchase takes place outside the State, "That is a general ban 
which has been imposed by Article 286 (1) (a).and what the explanation seeks 
to do is to lift the ban to the extent of the transactions of sale or purchase covered 
by the explanation and enable the delivery. State also to tax such pürchases 
or sales. i : E 


It is no doubt true that in the explanation the word ‘only’ has not been used 
nor has the word ‘also’ been used and we have to gather the purpose of the enact- 
ment of the explanatiori from the words'of the explanation itself. In order to 
arrive at a conclusion whether the object and purpose of the explanation was to 
enable the delivery State to tax such sales or purchases either in addition to the 
State in which the property in the goods had passed or in substitution thereof oné 
has got to bear in niind the basic idea that a State would normally be entitled to 
tax a sale or purchase where such sale or ptirchase took-place inside the State except 
in cases covered by Article 286 (1) (b) and Article 286 (2). If that power of 
the State to tax the sale or purchase where such sale or purchase took place inside 
the State was in any manner whatever ‘sought to be taken away it could only.be 
taken away by an, express enactment in that béhalf.as in Article 286 (1) (b) 
and Article 286 (2) and not by the backdoor as it were by enacting a legal fiction 
as it has been done in the explanation. Tlie two book cases illustration which 
was submitted before the Court by Shri Seervai in the course cf his arguments 
is.a very specious one. Merely because a book is by a legal fiction deemed to 
be in the book case ‘B’ it does not necessarily cease to exist in the book case ‘A’. 
As a matter of physical fact it is in the book-case ‘4’. It continues'in the book 
case ‘4’ and the physical fact-of its existence in the book case ‘A’ can never’ be 
obliterated: The legal fiction only operates to treat it as.if it were in the book 
case ‘B’ and to involve all the consequences of its being in the book case ‘B’. 
The two positions are not mutually exclusive. - They can co-exist side by side and 
the legal consequences of the actual fact.of the. book being in the book case. ‘4’ 


can be worked out simultaneously with the legal consequences of the notional - 


existence of the book in the book case ‘B’ by reason of the operation of. the'legal 

fiction.. If this position is borne in mind it is clear that.not:only would the State 

in which the property in, the goods passed continue to be entitled to tax the sale or 

purchase because of such sale or purchase having taken. place inside the State, 

but the delivery State would also be entitled to tax such sale or purchase by reason 
96 i 
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of the operation Of the legal fiction in so far as the good# have actually been 
delivered as a direct result of such sale or purchase in the delivery State for the 
purpose of consumption in that State. According to the position as discussed . 
above both the States would thus-be entitled to tax such sales or purchases. ° 


, , Before I proceed to discuss the effect of Article 286 (2) on the taxing powers 
of both the States it is necessary to consider what is the exact type of sale or 
purchase which is covered by the explanation. That sale or purchase has to he 
one as a direct result of which the goods have actually been delivered in the deli- 
very State for the purpose of consumption in that State. Tt is not every transac- 
tion which results in the goods being delivered across the border that comes with- 
in this category. It is only a transaction of sale or purchase which directly 
results in the delivery of goods for the purpose of consumption in the delivery 
State that comes within the category of transactions covered by.the explanation. 
A dealer in the delivery State purchasing from a dealer in the State where the 
property in the goods passes by reason of such sale or purchase cannot be said to 
have purchased the goods for the purpose of consumption in the delivery State 
because the obvious purpose for which he purchases the goods is for dealing with 
those goods in the ordinary course of trade and not for consuming the same. A 
dealer who deals with the goods after purchasing the same does not consume the 
goods. He deals with or disposes of the same in the ordinary course of trade and 
he is a dealer or a trader in those goods. He is not a consumer of those goods. 
The word “consumption” has been thus defined in Webster’s New International 
Dictionary, Vol. I, Page 483 :— 

“Consumption—(3) Economics.—The use of (economic) goods resulting in the dimi- 
nution or destruction of their utilities; opposed to production. Consumption may consist 
in the active use of goods in such a manner as to accomplish their direct and immediate des- 
truction, as in eating food, wearing clothes, or burning fuel; or it may consist in the mere 
keeping, and enjoying the presence or prospect of, a thing, which is destroyed only by the . 
gradual processes of natural decay, as in the maintenance of a picture gallery. Generally, it 
may be said that consumption means using things, and production means adapting them for 


use.” 
In the Oxford. New English Dictionary, Vol. II, page 888, consumption is 
defined as: 


"(1) The action or fact of consuming or destroying; destruction............ (7) Pol. 
Econ. The destructive employment or utilisation of the products of industry." 
Delivery of goods for the purpose of consumption in the delivery State 
therefore means the delivery for the purpose of using by the consumer and it 
has no application to the case of a dealer purchasing the goods across the border 
for dealing with or disposing of the same in the ordinary course of trade. The 
explanation therefore covers only those cases where as a direct result of the 
sale or purchase goods are delivered for consumption in the delivery State by the 
consumer and it is only that limited class of transactions which are covered by 
the explanation and which.are liable to tax by the delivery State. I do not accept 
the contention*that the words “for the purpose of consumption" must be under- 
stood in a comprehensive’ sense as having reference both to immediate and 
ultimate consumption within the State and excluding only resale out of the State. 
In my opinion they have reference only to immediate consumption within the 
State and no further. 


If the matters stood thus and there was no further provision to be consi- 
dered the position would be that in a transaction of sale or purchase covered by 
the 'explanation construed as above both the State in which the property in the 
goods passed and the delivery State would be entitled to tax such sale or purchase, 
the former by reason of the.property in the goods having passed inside that 
State and the latter by reason of the goods having been delivered as a direct result 
of such sale or purchase for the purpose of consumption in that State. We have 
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however got to take count of Article 286 (2). "The transaction of such sale or 
purchase even though it be as between a dealer in the one State and the consumer 
in the delivery State is nonetheless a transaction in.the course of inter-State trade 


* or commerce. I do not agree with the contention of the Advocate-General. of 


Bombay that Article 286 (2) should be interpreted as applying to the cases of 
transactions of sale or purchase taking place between dealers and dealers only 
and not as applying to the cases of transactions of sale or purchase taking place 
etween dealers on the one hand and consumers on the other. Whether a 
transaction of sale or purchase takes place between a dealer on the one hand and 
a dgaler on the other or between a dealer on the one hand and a consumer on the 
other in the respective States all these transactions are in the course of inter- 
State trade or commerce and therefore hit by Article 286 (2) and :he transactions 
which are covered by the Explanation to Article 286 (1) (a) would also be 
accordingly hit by the ban imposed under Article 286 (2). ; 


So far as the State in which the property in the goods has passed is con- 
cerned it could certainly not tax the sale or purchase in question because the 
transaction of sale or purchase so far as the particular State is concerned takes 
place in the course of inter-State trade or commerce and could not be subjected 
to the imposition of tax except in so far as Parliament might by law otherwise 
provide. So far however as the delivery State is concerned the explanation 
empowers the delivery State to tax such transaction and if Article 286 (2) be 
construed as imposing a ban on the taxation of such sale or purchase it will be 


tantamount to the giving of the right to tax by one hand and the taking away 
of it by another. , 


It was contended and rightly so by the Advocate-General of Bombay that 
if the transactions which are covered by the explanation to Article 286 (1) (a) 
were thus hit by Article 286 (2) in the absence of a provision otherwise enacted 
by Parliament the explanation to Article 286, (1) (a) would be rendered nugatory 
and the Constitution makers could not be held to have contemplated such a pos- 
sibility at the very inception of the Constitution leaving it to the Parliament by 
having recourse to the provision contained in Article 286 (2) to remedy such a 
State of affairs. Such a possibility could not be contemplated and an effort 
should therefore be made in so far as it was reasonably possible to do so to reconcile 
the provisions of the explanation to Article 286 ( 1) (a) and Article 286 (2). 


It is a well-known rule of the interpretation of statutes that a "particular 
enactment is not repealed by a general enactment in the same statute." (Beal on 
the Cardinal Rules of Legal Interpretation, 3rd Edition, Part VII, section IX, 
p. 516). Reliance is placed in support of the above proposition on the following 
observations of Best, C.J., in Churchill v. Crease! : 


“The rule is, that where a general intention is expressed, and the Act expresses also a 
particular intention incompatible with the general intention, the particular intention is to be 
considered in the nature of an exception.", | he . 

To the same effect also are the observations of Quain; J., in Dryden v. Overseers 
of Putney*, quoted at page 426 of the same work :— 

“Tt may be laid down as a rule for the construction of statutes, that where a special 
Provision and a general provision are inserted which cover the same subject-matter, a case 
falling within the words of the special provision must be governed thereby and not by the terms 
of the general provision.” 


(See also Craies on Statute Law, 5th Edition (1952) at page 205; Maxwell on 


the Interpretation of Statutes, 9th Edition (1946) at page 176 and Crawford on 


the Construction of Statutes (Interpretation of Laws) 1940 Edition, 
Chapter XVIII ‘Construction of Statutes’ at page 265, section 167). It there- 
fore follows that the general provision which is enacted in Article 286. (2) against 
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"the imposition’ of tax on the sale or purchase of goods in the coürse of inter- 
State.trade or commerce.should give way to the special provision which is enacted 
in the explanation: to. Article 286 (1) (a) enabling the delivery State to tax such 
Sale or'purchase in the limited class of cases covered by the explanation, trans- 
actions. covered ‘by the explanation being thus lifted out of the -category of 
transactions in the course of inter-State trade or commerce covered by 
Article 286 (2) and assimilated to transactions of sale or purchase which take 
place inside the State thus acquiring an intra-State character so far as the delivery 

State is concerned. > : Fac 


It. was suggested that this result could also be achieved by having resoft to 
the principles which have been enunciated in Articles 301 and 304 of the Constitu- 
tion’ which are included in Part.XIII under the caption— Trade, Commerce and 
intercourse within’ the territory of India. Even though these provisions of the 
Constitution may by analogy support the conclusion that a transaction in the 
course of inter-State trade or commerce is thus lifted out of that category and 
assimilated, to a transaction of sale or purchase which takes place inside the State: 
the.analogy must stop'there,and cannot be worked any further. One cannot 
construe the provisions .of, Article 286 with reference to the provisions of 
Article 304 (a) as.is sought to be done. Article 286 and Article 304 (a) refer 
to- different states of affairs. Whereas ‘Article 286- provides restrictions on the 
imposition of taxes on purchase or sale of goods, Article 304 (a). gives the State 
Legislature power to impose on goods imported from other ‘States any tax to 
which similar goods manufactured or produced in that State are subject so 
however as not to discriminate between goods so imported and goods so manu- 
factured or produced. Whereas Article 286 refers to taxes on sales or purchases 
of goods, Article 304: (a) refers'to tax on imported goods. The two concepts 
are thus entirely different. The only argument which was addressed before us 
‘on "Articles 301 and 304 of the Constitution was by the Government Pleader of 
‘Patna who referred to these provisions in order to substantiate his point that only 
oné State viz., the' delivery State should tax the sales or purchases covered by ` 
the explanation and argued what the results would be if it was held that both the 
‘States could tax or neither of them could tax such.sale or purchase. This aspect 
Was however not stressed or presented during the course of the arguments and 

‘I would prefer not to express any opinion on the scope or meaning of Article 304. 


.. “I would therefore base my construction of the explanation to Article 286 
(1) (a) and Article 286 (2) on the rule as to the interpretation of statutes which 
‘T have referred to above, lifting the transaction of sale or purchase covered. by the 
explanation to Article 286 (1) (a) out of the category of the transactions in the 
course of inter-State trade or commerce assimilating it to a transaction of sale or 
purchase which takes place inside the delivery State thus investing it with the 
character of an intra-State sale qua the delivery State. 


The result therefore'is that the delivery State only would be entitled to tax 
the transaction of sale or purchase covered by the explanation. Such transaction 
would be a transaction of sale.or purchase where as a direct result of such sale or 
purchase the goods are delivered in the delivery State for the purpose of consump- 
.tion in that State, i.e., where the transaction is between a dealer in the State in 
which the property in:the goods passes and a consumer in the delivery State. The 
State in which the property in the goods passes would not be able to tax such 
'sale or purchase in the absence of a provision enacted by law by Parliament with- 
in the meaning of Article 286 (2). Once that ban is lifted by the: appropriate 
legislation enacted by the Parliament the State in which the property. in-the goods 
passes would also be entitled to tax such sale or purchase but not otherwise. 


- Save as above I agree with the conclusions reached by My Lord the Chief 
Justice in the judgment just delivered. I agree that the Bombay’ Sales Tax Act, 
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1952 and the rules "nade thereurider except rule 5 (2) (i) do not contravene the 
provisions of Article 286, that the rule 5 (2) (i) is clearly severable and can be 
ignored, that there is no substance in the contention of Shri Seervai that there is 
a violation of the fundamental rights guaranteed under Article 14 and that the 
taxation statutes should be construed in a manner so as to allow the statute itself 
: to stand, the taxing authority being prevented by injunction from imposing the 
tax on subjects excluded by the Constitution from the purview of taxation by 
the State. : : E 
In the result the declaration made by the Court below will b2 set aside, the 
writ issued by it will be quashed and the State of Bombay will be prohibited 
ftom imposing or authorising the imposition of a tax on sales or purchases which 
according to the interpretation put above on. Article 286 are excluded from the 
purview of taxation by the State of Bombay. Each party will bear and pay its 
own costs throughout. ` 
Agent for Appellants: G. H. Rajadhyaksha. 
Agent for Respondents: Rajinder Narain. ; R 
Agents for Interveners: Union of India, State of Madras, State of Mysore, 
State of Punjab and State of Trayancore-Cochin: G. H. Rajadhyarsha. 
State of Bihar: KR. C. Prasad; State of West Bengal: I. N. Shroff for 


P. K. Bose; State of Uttar Pradesh: C. P. Lal. - i » 
G.R.|K.S. ———— "Appeal allowed. 
` [THE SUPREME COURT OF INDIA] 
: [Civil Appellate Jurisdiction.] 
PRESENT :—M. PATANJALI SASTRI, Chief Justice, `B. K. MUKHERJEA, 
S. R. Das, GHULAM HASAN AND N. H. BEAGWATI, JJ. 
The Punjab National Bank, Ltd. l .. Appellant* 


The Employees of the Bank, represented by the All India 
Punjab National Bank Employees Union and others .. Respondents. 
Industrial Disputes Act (XIV of 1947), sections 23 (1) and 33—Scope and effect. 


Where the pendency of proceedings before a Tribunal as to industrial disputes render 
a strike illegal, under section 23 (b) of the Industrial Disputes Act, the dismissal of such stri- 
kers without obtaining the permission of the Tribunal as required by section 33 of the Act 
will also be illegal. Such dismissal cannot be said to be lawful and that in consequence the 
Appellate Tribunal had no jurisdiction to re-direct the reinstatement of such dismissed work- 


men. 

On Appeal by Special Leave granted by the Supreme Court on the 16th 
October, 1952, from the Decision dated the 22nd, September, 1952 of the Labour 
Appellate Tribunal of India at Calcutta in Appeals Nos. Cal. 366|5i, Cal. 25|52, 
Cal. 69|52 and Cal. 70|52, arising out of the Award dated the 9th February, 1952, 
of the Chairman, Industrial Tribunal, Delhi. ° 

M. C. Setalvad, Attorney-General for India and N. C. Chatterjee, Senior 
Advocate (R. L. Agarwal, Advocate, with them), for Appellant. : - 

A. S. R. Chari and Hardyal Hardy, Advocates, for Respondents. 

The Judgment of the Court was delivered by. . Tu 

Patanjah Sastri, C.J.—This is an appeal by special leave from a decision 
dated 22nd September, 1952, of the Labour Appellate Tribunal of India at 
Calcutta setting aside an award dated 9th February, 1952, made by the Industrial 

, Tribunal constituted to adjudicate on certain disputes between the appellant, the 
Punjab National Bank, Ltd., Delhi (hereinafter referred to as the Bank) and 
its workmen, the respondents represented by their Union. . . 


* Civil Appeal No. 181 of 1952. a Deke 5. deii oe - 30th April, 1953. 
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The facts leading to this appeal may be briefly stated. Several other 
disputes between the parties had already been referred on 21st February, 1950, 
to another Industrial Tribunal presided over by Sri K. S. Campbell-Puri, and 
during the pendency of the proceedings before the said Tribunal, the Bank 
alleged that the respondents along with other workmen numbering more than a 


thousand illegally commenced a general strike on 18th April, 1951, in connection : 


with a fresh dispute. Thereupon, notice was issued to the strikers that unless 
they returned to work by 24th April, 1951, they would be deemed to have left 
service of their own accord. : That notice having been ignored by the strikers 
a second notice was issued to, them on 27th April, 1951, terminating their seryice. 


The Government of India thereupon intervened, and as a result of the discus- - 


sions held between the Government officials and the Bank, the latter agreed to 
take back all the employees except 150 against whom the Bank had objections on 
account of their alleged subversive activities and other objectionable and unlawful 
conduct before and during the strike. On 2nd July, 1951, the Government of 
India constituted a Tribunal to decide the questions regarding the dismissals, etc., 
of the aforesaid 150 employees, and that Tribunal, after calling for the statements 
of case on behalf of the parties and hearing them, made an award on 9th February, 
1951, refusing reinstatement on the sole ground that the respondents had gone 
on an illegal strike in contravention of section 23 (b) of the Industrial Disputes 
Act, and that the Bank was entitled to dismiss them. The Tribunal, however, 
granted to the respondents compensation by way of salary and allowances at half 
the rates from the date of dismissal to the date of the publication of the award. 


The respondents appealed to the Labour Appellate Tribunal at Calcutta 
which, while agreeing with the Industrial Tribunal that the strike was illegal, 
held that it was condoned by the Bank and it was, therefore, not open to it to 
justify the dismissal of the respondents on the ground that they had participated 
in the illegal strike. The Appellate Tribunal further held that the dismissal of the 
respondents was wrongful because no charges were framed against any of them 
in respect of their alleged acts of violence or subversive activities and their expla- 
nation was not called for. The Appellate Tribunal accordingly thought that 
further evidence was necessary on certain specific points mentioned in its order 
and reserved its decision as to whether the respondents were entitled to reinstate- 
ment till after such evidence was taken. 


. Learned counsel for the Bank advanced a two-fold contention in support of 
this appeal. He challenged the correctness of the conclusion that the Bank had, 
in the circumstances of the case, condoned the illegal strike by the respondents, 
and maintained that it was ;open to the Bank to rely upon the illegal strike as 
justifying the dismissal of the respondents. On that basis learned counsel argued 
that there could no longer be any question of reinstating the respondents in the 
service of the Bank as such. reinstatement would in law amount to compelling the 
Bank to employ these respondents afresh in its service, which the Appellate 
Tribunal had ho jurisdiction to do. He accordingly submitted that this Court 
should set aside the order of the Labour Appellate Tribunal dated 22nd September, 
1952, obviating the further enquiry directed by the said order. 


We consider it unnecessary to express any opinion on the question of con- 
donation or waiver of the illegal strike; for, assuming that there was no such 
condonation or waiver and it was open.to the Bank to rely upon the illegal strike 
as a valid ground for dismissing the respondents, we are of opinion that section 33 


of the Industrial Disputes Act,.1947, furnishes a short answer to the further 


contention that the Appellate Tribunal had no jurisdiction to order reinstate- 

ment of the respondents.. That section provides, inter alia, that no employer 

shall, during the pendency of any proceedings before a Tribunal in respect of 

any industrial dispute, discharge by way of dismissal or otherwise,*aüy workman 
5 3 
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concerned in the dispute save with the permission in writing of the said Tribunal. 
Admittedly, no such permission was obtained. If the pendency of the proceed- 


e ings before Sri Campbell-Puri made the strike of the respondents illegal under 


section 23 (b) of the Act, the dismissal of the respondents by the Bank without 
obtaining his permission as required by: section 33 was also illegal. We see no 
force in the argument of the Attorney-General that the section has no applica- 
téon to the case as strikes and lock-outs are dealt with: in a different chapter, 
Chapter V\ and as the respondents were not concerned in the disputes pending 
adjudication before Sri Campbell-Puri. The terms of section 33 are wide 
enough to cover the present case, and the fact that it finds place in Chapter VII 


headed “Miscellaneous” is by no means inconsistent with its general application . 


to all cases of discharge on whatever ground it may be based. This is shown 
by the recent amendment of the section by Act XLVIII of 1950 which has omitted. 
the words “except for misconduct not connected with the dispute” in the newly 
substituted section. It is equally clear that the respondents are concerned in the 
disputes pending before Sri Campbell-Puri, as it is conceded that any award. 
made by him would bind the respondents. Section 33 being thus applicable to 
the case, the contention of the Bank. that the dismissal of the respondents was 
lawful and that in consequence the Appellate Tribunal had no jurisdiction to 
direct their reinstatement falls to the ground. 


We therefore see no reason to interfere with the order made by the Labour 
Appellate Tribunal and we accordingly dismiss the appeal with costs. - 


: Agent for Appellant: Ganpat Rai. 
Agent for Respondents: V. P. K. Nambiar. 
GR.|K.S. Appeal dismissed. 


[THE SUPREME COURT OF INDIA.] 
[Criminal Appellate Jurisdiction.] | 


PRESENT :—MEHRCHAND ManajAN, VIVIAN Bose AND B. JAGANNADHA 
Das, JJ. l 


Basir-ul-Hug and. others .. Aphellants* 
V. 
The State of West Bengal on the complaint of Dhirendra 
. Nath Bera ` .. Respondent. 


Penal Code (XLV of 1860), sections 182 and 500—Charge of defamation, against accused 
by person against whom false complaint was made by accused—If requires sanction of public 
servant under section 195, Criminal Procedure Code (V of 1898). 


In respect of allegations in a false report to the police made by the agcused, he could 
be tried of charges under sections 182 and 500, Indian Penal Code separately on same facts 
provided the public servant as'well ag the person defamed: made complaints. If that is so, 
there is no reason why one cannot be tried independently of the other'so long as the require- 


ments of each are satisfied. Where upon, the facts the commission of several offences is' 


disclosed some of which require sanction and 'others do not, it is open to the complainant to 
proceed in respect of those only which do not require sanction: The ing-edients of the 
offence under section 182 cannot be said to be the ingredients’ for . the 
offence under section 500. Nor, can it be said that the offence relating to giving false infor- 


mation relates to the same group of offences as that of defamation. Section 195, Criminal 
Procedure Code, does not bar the trial. 


But the provisions Of section 195, Criminal Procedure Code cannot be evaded by. device 
of charging a person with an offence to which that section. does not apply and- then convicting 
* Criminal Appeal Nos. 26 and 27 of 1952, €t os e 10th April 1953. 
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him-of an offence to which it does, upon tlie ground that such latter, offence is a minor offence 
of the same character, or by describing the offence as being one punishable under some other 
section of the Indian Penal Code, though in truth and substance the offence falls in the category 
of sections mentioned in section 195, Criminal Procedure Code. Merely by changing thee 
garb or label of an offence which is essentially an offence covered by the provisions of section 
195, prosecution for such an offence cannot be taken cognizance of by misdescribing ib by 
putting a wrong label on it. ' : 
Appeals under Article 134 (1) (c) of the Constitution of India from the 
Order dated the 4th February, 1952, of the High Court of Judicature at Calcutta 
(Chákravartti and Sinha, JJ.) in Criminal Revision Nos. 102 and 103 of 1952. 


Sachindra Chandra Das Gupta and A. K. Dutt, Advocates, for Appeltunts. 
.i B. Sen, Advocate, for Respondent. 
io Arun Kumar Datta, Advocate for Complainant (Dhirendra Nath Beta). 


The Judgment of the Court was delivered by 

Mahajan, J —These two appeals arise in the following circumstances: One 
-Mokshadamoyee Dassi, mother of Dhirendra Nath Bera, died some time in the 
evening of the 3rd September, 1949. At the moment of her death Dhirendra 
Nath was not present at the house. On his return at about 8-30 ».w., he along 
with some other persons took the dead body to the cremation ground. It appears 
that Nurul Huda, the appellant in Criminal Appeal No. 27 of 1952, had lodged 
information at the police station to the effect that Dhirendra Nath had beaten 
and throttled his mother to death. When the funeral pyre was in flames, Nurul 
Huda along with the appellants in Criminal Appeal No. 26 of 1952 and accom- 
panied by the sub-inspector of police arrived at the cremation ground. The 
appellants pointed out the dead body and told the sub-inspector that the complainant 
had killed his mother by throttling her and that there were marks of injury on 
the body which they could show to the sub-inspector if he caused the body to be 
brought down from the pyre. At their suggestion the fire was extinguished and 
the dead body was taken down from the pyre in spite of the protests from the 
complainant. On an examination of the dead body it was found that there 
were no marks of injury on it and the appellants were unable to point out any 
such marks. The body was,however sent for post-mortem examination which 
was held on 5th September, 1949, but no injury was found on the person of the 
deceased. The sub-inspector after investigation reached the conclusion that a. 
false complaint had been made against Dhirendra Nath. 


On the 24th September,'1949, Dhirendra Nath filed a petition of complaint 
in the Court of the sub-divisional officer of Uluberia in the district of Howrah 
against the appellants in both the cases and one Sanwaral Huq. .It was alleged in 
the complaint that the information given by Nurul Huda to the police was 
false, that Nurul Huda and the other appellants had made imputations mala fide 
out of enmity against him with the intention of harming his reputation and that 
to wound his religious feglings they had trespassed on the cremation ground and 
caused the de&d body to be taken out by making false imputations. ' 


The appellants were tried before Shri R/ Ray Choudhury, magistrate 1st 
class, Uluberia, on charges under sections 297 and 500, Indian Penal Code. The 
charges framed against them were in these terms:— 


“(1) That you on or about the 17th day of Bhadra 1356 B.S. at Panshila, P. S. Shyam- 
pur with the intention of wounding the religious feelings of P.W. 1, Dhirendra Nath Bera 
the complainant, committed trespass upon the cremation ground where the funeral rites of 
the mother of the complainant were being performed and thereby committed an offence 
punishable under section 297, I. P. Code and within my cognizance; : 

(2) That you on or about the 17th day of Bhadra, 1356, B.S. at Panshila " 
pur defamed P.W. 1, Dhirendra Nath Bera, the complainant, by making tenner ae 
effect that he had killed his mother intending to harm, or knowing or having reason to be- . 
lieve that such imputation’ would harm the reputation of the complainant and. thereby com- 
mitted an offence punishable under section 500, I. P. Code, and within my tognizatice? " 

: 3 
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None of these charges relates to the falsity of the report made to the police or 
contains facts or allegations which disclose an offence under section 182, Indian 
Penal Code. The charge under section 297, Indian Penal Code, was a distinct 
eone and concerned.an act of-the accused- committed after the giving of the report. 
The charge under section 500 related to defamatory and libellous allegations 
contained in the report itself — - ; 

It was contended on behalf of the defence that Nurul Huda had lodged 
information with the police under a bona fide belief created in his mind on the 
statement of one Asiram Bibi and that none of the accused persons had entered 
the cremation ground as alleged by the complainant. : 

“The Magistrate held the charges proved against all the appellants and 
convicted each of them under sections 297 and 500, Indian Penal Code. Each 
of tif» appellants was awarded three months’ rigorous imprisonment on the 

. Charge under section 297 and each of them was sentenced to a fine of Rs. 100 
on the charge under section 500. 

The appellants went up in appeal to the Sessions Judge of Hewrah who by 
his order dated 31st July, 1950, set aside the convietions and sentences and 
acquitted them. He held that on the facts stated in the complaint the only 
offence that could be said to have been committed by the appellants was one under 
section 182 or section 211, Indian Penal Code, and that a Court was net competent 
to take cognizance of those offences except on a complaint by. a proper authority 
under the provisions of section 195, Criminal Procedure Code. 'Against the 
acquittal order an application in revision was preferred to the High Court. -This 
petition came up for hearing before a bench of the High Court (K. C. Das Gupta 
and P. N. Mookerjee, JJ.) The learned Judges reached the conclusion that 
on the facts alleged in the petition of complainant distinct offences undér 
sections 182, 297 and 500, Indian Penal Code, had been disclosed. They however 
referred for the decision of the Full Bench the following question :— 

“If the facts alleged in a petition of complaint, or in an information received by the 
Magistrate, on which a Magistrate can ordinarily take cognizance of an offence under section 
190, Cr. P. Code, disclose an offence of which cognizance cannot be taken by the Magistrate 
because of the special provisions of section 195, or 196 or.196-A, or 197, or 199, Cr. P. Code, is 
the Magistrate also debarred because of thig from taking cognizance.of other offences dis- 


closed by the facts alleged, which are not in any way affected by the provisions of section 
195, or 196, or 196-A or 197 or, 199, Cr. P. Code.” 


The Full Bench answered the question referred in the negative) In respect of 
the conviction under section 297, Indian Penal Code, the learned Judges said that 
there was nothing in sections 195 to 199, Criminal Procedure Code, which could 
in any way bar the prosecution of the appellants under that section, as it could 
in no way be said that it arose out of the facts which would constitute an offence 
under section 182, or section 211, Indian Penal Code.. On the other hand; it 
arose from an entirely different set of facts, namely, the trespass by the opposite 
parties in the burial ground and the removal of the corpse from the lighted 
funeral pyre. With regard to the offence under sectjon 500, it was observed 
that though the prosecution for defamation was based on the false information 
given to a public officer, that circumstance, however, was no bar for the prose- 
cution of the appellants under that section. In the result the application in revi- 
sion was allowed, the order of acquittal was set aside and the Sessions Judge was 
directed to re-hear the appeal on the merits. . : 

After remand the appeal was heard on the merits and was dismissed. The 
convictions and sentences passed by the Magistrate were confirmed. Against the 
order of the Sessions Judge the appellants went up in revision to the High Court 
but these applications were summarily dismissed. The appellants thereupori 
applied to the High Court for a certificate under Article 134 (1) (c) of the 
Constitution for leave. to appeal to this Court. In the application the order of 
V ————————————————————————————————————————— 3 
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the Full Bench dated 22nd June, 1951, was challenged. This application was 
opposed on behalf of the complainant on the ground that the interim order of 
the Full Bench not having been appealed against could not be challenged at that 
stage. Thus two substantial questions were argued in the leave application, e 
namely: : 

1. whether it was open to the accused to question the correctness of the Full Bench 
decision, it not having been appealed from when it was passed, and, 

2. whether the point decided by the Full Bench in itself was’ of sufficient importanee 
to justify the granting of a certificate under Article 134 (1) (c). 
‘As the judgment of the Full Bench did not terminate the proceedings but merely 
directed the appeal to be reheard, it was held that the petitioners could not appeal 
from it at that time and it was open to them to raise the point at this stage. The 
second question was considered of sufficient importance to justify the grant of 
leave and leave was accordingly granted. 


The learned counsel for the respondent raised a preliminary objection in- 
order to canvass the first question mentioned above, while the learned counsel for 
the appellants canvassed the question of the correctness of the decision of the Full 
Bench on its merits. He contended that the Magistrate had no jurisdiction to 
take cognizance of the complaint under section 500 and section 297, Indian Penal 
Code, as the facts disclosed constituted an offence under section 182 which offence 
could not be tried except on a complaint by a public servant. 


Section’ 195, Criminal Procedure Code, on which the question raised is 
grounded, provides inter alia, that no Court shall take cognizance of an offence 
punishable under sections 172 to 188, Indian Penal Code, except on the com- 
plaint in writing of the public servant concerned, or some other public servant 
to whom he is subordinate. The statute thus requires that without a complaint 
in writing of the public servant concerned no prosecution for an offence under 
section 182 can be taken cognizance of. It does not further provide that if in 
the course of the commission of that offence other distinct offences are com- 
mitted, the Magistrate is debarred from taking cognizance in respect of those 
offences as well. The allegations made in a complaint may have a double aspect, 
that is, on the one hand these may constitute an offence against the authority of 
the public servant or public justice, and on the other hand, they may also consti- 
tute the offence of defamation or some other distinct. offence. The section does 
not per se bar the cognizance by the Magistrate of that offence, even if no action 
is taken by the public servant to whom the false report has been made. It was 
however argued that if on the same facts an offence of which no cognizance can 
be taken under the provisions of section 195 is disclosed and the same facts 
disclose another offence as well which is outside the purview of the ‘section and 
prosecution for that other offence is taken cognizance of without the requirements 
of section 195 having been fulfilled, then the provisions of that section would 
become nugatory and if such a course was permitted those provisions will stand 
defeated. It «vas further said that it is not permissible for the prosecution to 
ignore the provisions of this section by describing the offence as being punish- 
able under some other section of the Penal Code. 


In our judgment, the contention raised by the learned counsel for the 
appellants is without any substance so far as the present case is concerned. The 
charge for the offence under section 297, Indian Penal Code, could in no circums- 
tance, as pointed out by the High Court, be described as falling within the purview 
of section 195, Criminal Procedure Code. The act of trespass was alleged to 

.have been committed subsequent to the making of the false report and all the 
ingredients of the offence that have been held to have been established on the 
evidence concerned the conduct of the appellants during the postzreport period. 
In these circumstances, no serious contention could be raised that, the provisions 


* I] BASIR-ULAIUQ v. STATE OF WEST BENGAL (s.C.) (Mahajan, jJ. 770 


of section 195 would stand defeated by the Magistrate having taken cognizance 
of the offence under that section. es Ps 


As regards the charge under section 500, Indian Penal Code, it seems fairly 
clear both on principle agd authority that where the allegations made in a false ' 
report disclose two distinct offences, one against the public servant and the other 
against a private individual, that other is not debarred by the provisions of 
section 195 from seeking redress for the offence committed against him. 
Section 499, Indian Penal Code, which mentions the ingredients of the offence , 
of defamation gives within defined limits immunity to persons making deposi- 
tions in Court, but it is now well settled. that that immunity is a qualified one 
and is not absolute as it is in English law. Under section 198, Criminal Procedure 
Code, a complaint in respect of an offence under section 499,.Indian Penal Code 
can “only be initiated at the instance of the person defamed, in like manner as 
cognizance for an offence under section 182 cannot be taken except at the com- 
plaint of the public servant concerned. In view of these provisions there does 
not seem in principle any warrant for the proposition that a complaint under 
section 499 in such a situation cannot be taken cognizance of unless two persons 
join in making it, ie., it can only be considered if both the public servant and 
the person defamed join in making it, otherwise the person defamed is without ` 
any redress. The statute has prescribed distinct. procedure for the making of 
the complaints under these two provisions of the Indian Penal Code and when 
the prescribed procedure has been followed, the Court is bound to take cognizance 


of the offence complained of. 


The decided cases fully support this.view and our attention has not been 
drawn to any case which has taken a contrary view as regards offences under 
section 500, Indian Penal Code. In Satish Chandra Chakravarii v. Ram Dayal 
De, five Judges of the Calcutta High Court considered this question and held 
that where the maker of a single statement is guilty of two distinct offences, one 
‘under section 211, Indian Penal Code, which is an offence against public justice, 
and the other an offence under section 499, wherein the persona! element largely 
predominates, the offence under the latter section can be taken cognizance of 
without the sanction of the Court concerned, as the Criminal Procedure Code has 
not provided for sanction of Court for taking cognizance of that offence. It 
was said that the two offences being fundamentally distinct in nature, could be 
separately taken cognizance of. That they are distinct in character is patent 
from the fact that the former is made non-compoundable, while the latter remains 
compoundable, in one for the initiation of the proceedings the legislature requires 
the sanction of the Court under section 195, Criminal Procedure Code, while in 
the other, cognizance can be taken of the offence on the complaint of the person 
defamed. It could not be denied that the accused could be tried of charges under 
sections 182 and 500, Indian Penal Code, separately on same facts provided the 
public servant as well as the person defamed made complaints. If that is so, 
there is no reason why one cannot be tried independently of the other so long 
as the requirements of each are satisfied. Harries, C.J., while delivering the 
Full Bench decision in'question examined all the earlier cases of the Calcutta 
High Court and observed that where upon the facts the commission of several 
offences is disclosed some of which require sanction and others do not, it is open 
to the complainant.to proceed in respect of those only which do not require 
sanction; because to hold otherwise would amount to legislating and adding very 
materially to the provisions of. sections 195 to 199: of the Code of Criminal 
Procedure. Sections 195 to 199 deal with the requisites for the prosecution of 
certain specified offences and the: provisions of those sections must be limited 
to prosecutions for the offences actually indicated. If it was the intention of | 
a eed 
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the legislature to make sanctions or complaints in a certain gorm necessary for 
the prosecution of all offences disclosed by facts which would give rise to any 
of the offences specifically indicated in these sections, the legislature could have 
said'so but it did not. . BEEN" 


» 
Recently this matter was canvassed before a Full Bench of the Madras 
High Court! and it was held that in such cases it was open to the party defamed 
' to take proceedings under section 499, Indian Penal Code, without the Court 
filing a complaint in accordance with the provisions laid down in section 195. 
There the question was whether the alleged defamer who had given false evidence 
in a Court could be prosecuted under section 499, Indian Penal Code, without 
a complaint by the Court before whom he gave evidence and the question was 
answered in the affirmative after an exhaustive review of the decided cases of 
the different High Courts in India. It was said that if the offence of giving 
false evidence in a judicial proceeding and defamation do not belong to the same 
genus but are distinct and separate in their characteristics and ingredients, it was 
difficult to perceive any serious inhibition by the Criminal Procedure Code for 
initiation and trial of one of these offences independently of anterior resort to 
. fulfilling the conditions necessary to commence a prosecution for the other. 
These observations have apt application to the present case. The ingredients of 
the offence under section 182 cannot be said to be the ingredients for the offence 
under section 500. Nor can it be said that the offence relating to giving false 
information relates to the same group of offences as that of defamation. 


- Though, in our judgment, section 195 does not bar the trial of an accused 
person for a distinct offence disclosed by the same facts and which is not included’ 
within the ambit of that section, it has also to be borne in mind that the provi- 
sions of that section cannot be evaded by resorting to devices or camouflages. The 
test whether there is evasion.of the section or not is whether the facts disclose 
primarily. and essentially an offence for which a complaint of the Court or of the 
public servant is required. In other words, the provisions of the section cannot 
be evaded by the device of charging a person with an offence to which that section 
does not apply and then convicting him of an offence to which it does, upon the 
ground that such latter offence is a minor offence of the same character, or by des- 
cribing the offence as being one punishable under some other section-of the Indian 
Penal Code, though in truth and substance the offence falls in the category of sec- 
tions mentioned in section 195, Criminal Procedure Code. ` Merely by changing 
the garb or label of an offence which is essentially an offence covered by the pro- 
visions of section 195, prosecution for such an offence cannot be taken cogni- 
zance of by misdescribing it or by putting a wrong label on it. 


. Before concluding, reference may also be made to the decision of the Fede- 
ral Court in Hori Ram Singh v. The Crown? The appellant in that case was 
charged with offences under sections 409 and 477-A, Indian Penal Code. The 
offence under section 477- could not be taken cognizance of without the previous 
consent of the Governor under section 270 (1) of the Constitution Act, while 
the cohsent of the Governor was not required for the institution of the proceed- 
ings under section 409, Indian Penal Code. The charge was that the accused 
dishonestly misappropriated or converted to his own use certain medicines en- 
trüsted to him' in his official capacity as a sub-assistant surgeon in the Punjab 
Provincial Subordinate Medical Service. He was further charged that being 
a public servant, he wilfülly and with intent to defraud omitted to record certain 
entries in a stock book of medicines belonging to the hospital where he was em- 
ployed and in his possession. The proceedings under section 477-A were quashed 


1. Narayana Aiyar v. Veerap g Pillai, 2. (1939) F.C.R. 159: 2 F.L.J. 153; 
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by the Federal Court for want of jurisdiction, the consent of the Governor not 
having been obtained; but the case was sent back to the Sessions Judge for hear- 
ing on the merits as regards the charge under section 409, Indian Penal Code, 
and the order of acquittal passed by the Sessions Judge under that charge was 
set aside. Two distinct offences having been committed in the same transaction, 
one an offence of misappropriation under section 409 and the other an offence 
under section 477-A which required the sanction of the Governor, the circüms- 
tance that cognizance could not be taken of the latter offence without such consent 
"was not considered a bar to the trial of the appellant with respect to the offerce 
MEE section 409. 


* Leave to appeal under Article 134 ET (c) of the Constitution was limited 
to the question of law referfed to the Full Bench in this case, and it was distinctly 
said*in the order disposing of the leave petition that leave would not have been 
granted had the scope of the appeal been limited to the merits of the case. It was 
observed that having regard to the findings recorded by the final court of fact, as 
also the evidence in the case the elements of both the offences had been fully 
established. The learned counsel for the appellants attempted to argue that on 
the facts found no offence under section 297 cotild be said to have been made out. 
This point, in our opinion, is not open at this stage, it having been held that all 
the ingredients of the offence had been established on the record. Even other- 
wise there' is no substance in the contention because the prosecution evidence i is 
sufficient to hold the offence proved against all the appellants. 


For the reasons given above we hold that there is no substance in.these 
appeals and they are accordingly dismissed. 


Agent for Appellants: Sukumar Ghose. a | 
Agent for Respondent: I. N. Shroff for P. K. Bose: : 
Agent for Complainant (Dhirendra Nath Bera): S. C. Banerjee. : 


G.R.[K.S. l | | Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Justice Mack AND MR. JUSTICE KRisHNASWAMI NAYUDU. 
Mothey Krishna Rao ` ) : .. Afellant* 
v. 
Grandhi Anjaneyulu. and others ^ .. Respondents. 


Company Law-—Removal of secretary from office in the Company—Suit for declaration that such removal is 
invalid — Sections 21 and 42 of the Specific Relief Act (I of 1877)—Suit not maintainable. 


The plaintiff was appointed as secretary and treasurer of the Company by an amendment of 
the articles of association of the Company, which amendment omitted a proviso in the original articles 
of association requiring a resolution at an extraordinary general body meeting for removing tHe 
secretary. Subsequently the directors of the Company by a resolution first suspended and then 
removed the secretary. In a suit for a declaration that the plaintiff continuec as secretary and 
treasurer, - e 


Held: (i) that the plaintiff has no cause : of action against the company as such on the basis of - 
the articles of association and that his appointment as secretary must be regarded as one de hors the 
articles and governed by the independent contract as between him and the Company as regards 
which there is no other evidence apart from the articles themselves. 


(ii) The suit is not maintainable under section 42 of the Specific Relief Act as the plaintiff 
has not sued for damages in breach of contract but only for a declaration without any consequential 
relief. 


(iii) Though permission to amend the plaint by including a prayer for consequential relief, viz, 
an injunction restraining the directors from interfering with the plaintiff’s exercise of powers and 
duties as secretary and treasurer was granted, section 21 of the Specific Relief Act is a bar for 
obtaining the reliefs as the declaration sought by the plaintiff with the related consequential rélicf 
is tantamount to specific performance of a contract of personal service. 





* Appeal.No. 166 of 1951 and C,M.P. No, 10856 of 1952, ` 29th October, 1952, 
98 . 
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Appeal against the decree of the Court of the Subordinate Judge, Eluru, in 
O.S. No. 145 of 1950 (O.S. No. 50 of 1950, District Court, West Godavari at Eluru), 
etc. 

' V. K. Tiruvenkatachari and M.: Dwarakanath for Appellant. : : 

V. Thyagarajan, C. A. Vaidyalingam, T. Venkatadri and K. Ramachandra Rao for 
Respondents. 


Judgment of the Court was delivered by 

Mack, J.—Appellant, Mothey Krishna Rao, is the plaintiff, whose suit for à 
declaration that “ he is the Secretary and Treasurer of Sri Krishna Jute Mills, Ltd., 
Eluru ” has been dismissed with costs by the learned Additional Subordinate Judge 
of Eluru. Defendants 1 to 4 were Directors of this company when on rst July, 
1950, a meeting of the Board ended in disorder arid confusion which necessitated 
police intervention to restore order. According to the plaint, after the regular 
business on the'agenda had been done, defendants 1 to 4 wanted other matters 
brought up, which led to this fiasco. After the plaintiff left the room, defendants 
-I to 4 passed a resolution co-opting the fifth defendant as director, suspending 
the plaintiff from the post of Secretary and Treasurer and appointing the and 
defendant to look after the duties of Secretary and Treasurer temporarily. Plaintiff 
filed a petition under section 144, Criminal Procedure Code, in the Stationary 
Sub-Magistrate's Court and obtained an order in his favour, which was vacated 
by the High Court on the 24th of August, 1950. Exhibit A-5 is a letter written 
by the 2nd defendant as Chairman of the Board and Secretary and Treasurer to 
the plaintiff forwarding to him copy of the Board’s resolution, which found him 
guilty of certain charges, suspended him from acting as Secretary and Treasurer, 
with a recommendation for his outright dismissal to an extraordinary general 
body meeting to be convened for the purpose along with the annual general body 
meeting to be held during the year. This course, however, was not adopted and 
on 25th July, 1950 the Board removed the plaintiff from the post of Secretary. 
This suit was filed‘on 1st October, 1950. 


The scope of the suit is very limited and confined to the Articles of Association 
of the Company. Plaintiff has not sued for damages for wrongful removal or 
dismissal, but for a declaration that he still continues to be the Secretary and Trea- 
surer on the ground that the Board had no power to remove him under the Articles 
of Association. There has been no argument before us at all on the merits of the 
removal of the plaintiff or as regards any alleged misconduct by him, which justified 
his removal. Mr. Thiruvenkatachari for the appellant took his stand on this pure 
question of law that under the Articles of Association the Board of Directors was 
not competent to remove the plaintiff, and that the only competent authority, 
which could remove him was the general body of shareholders by a special resolution 
at an extraordinary general meeting. 


` 


` To appreciate this contention, it is necessary to consider the relevant articles 
and the genesis of the plaintiff's appointment as Secretary and Treasurer. This 
company was formed in 1904 and, under Article 111, plaintiff'S uncle Mothey 
Gangarazu and Venkata Subbarao were the first Joint Secretaries and Treasurers 
of the Company. The Article contained an important proviso, that it shall be 
lawful for the company to rémove them and appoint others in their place by reso- 
lution passed at an extraordinary general meeting by'a majority of not less than 
three-fourths of the shareholders of the company. Article 114 regulated the remu- 
neration of the Joint Secretaries, Treasurers and Manager. In 1935 at an extra- 
ordinary general meeting, new Article 114 was substituted fixing the remuneration 
for Secretaries and Treasurers at 9 per cent. on the net profits or Rs. 4,000 a year, 
whichever is higher. Under Article 114-A, the plaintiff Mothey Krishna Rao 
was appointed working Secretary and Treasurer entitled to draw the whole of this 
remuneration. . Article 111 was not itself amended till 12th March, 1938, also by 
a resolution at an extraordinary general meeting. In its place was substituted the 
following : ; ‘ 

“Mr. Mothey Krishna Rao, Zamindar, Eluru, shall be the sole Secretary and Treasurer.” 


e ' . 
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At that same meeting, there was an amendment to Article 114 entitling him to 
remuneration of only a commission of 9 per cent. on the net profits of the company. 
It is noteworthy that the proviso to Article 111 that the original Joint Secretaries 

e and Treasurers could not be removed, except by a resolution at an extraordinary 
general meeting was specifically deleted when the plaintiff was appointed sole 
Secretary and Treasurer. l 


The plaint case is based entirely on the legal position sought to be made 
eut of the fact that by this combination of circumstances the appointment of the 
plaintiff as sole Secretary and Treasurer was in fact from 1938, Article 111. It is 
.common-ground that plaintiff is himself a substantial shareholder and that the 
company did not itself run the Jute Mills from 1940 since when it had been annually 
leased out to the East India Commercial Company, Calcutta. There was, there- 
fore, apparently not much day-to-day business for the sole Secretary to do. 


The short point for consideration is the legal effect of the Memorandum and 

the Articles of Association. Under section 21 of the Indian Companies Act, 
“The memorandum and articles shall, when registered, bind the company and the members thereof 
to the same extent as if they respectively had been signed by each member and contained a covenant 


on the part of each member, his heirs, and legal representatives, to observe all the provisions of the 
Memorandum and of the Articles, subject to the provisions of this Act." ; 


There is a long catena of English decisions, which have unhesitatingly laid down 
that not only a third party, but even a shareholder cannot sue the company on any- 
thing contained in the articles, treating the articles as a contract by the company 
with him, and that it is incumbent on the party suing to make out a contract outside 
and independently of the articles. In the earliest case Eley v. Positive, etc., Assurance Go. 1, 
the articles contained a clause providing that 4 should be employed for life as Solicitor 
for the company and should not be removed except for misconduct. He took 
office and later became a shareholder. The company discontinued his employ- 

"ment. While still a shareholder, he sued in damages for breach of contract. It was 
held that no action lay. The Court of Appeal disposed of the matter summarily, 
Lord Cairns, L.C., refusing the plaintiff relief observing that the articles were an 
agreement inler socios whereas the appointment of Eley as Solicitor for life in the 
articles so far as he was concerned was res inter alios acta. Elev had advanced a 
sum of £200 to be expended in the formation of the company and the company- 
promoter arranged that he should be appointed permanent solicitor for life. This ' 
view was followed in Brown v. La Trinidad?, Hickman v. Kent or Romney Marsh Sheep- 
breeders’ Association? and Beattie v. Beailie*, and in a number of other decisions, 
which need not be specifically cited. In Hickman v. Kent or Romney Marsh Sheep- 
breeders Association?, the authorities as to whether the articles constitute a contract 
as between the company and its members were reviewed by Astbury, J., who decided 
that the result of apparently conflicting decisions and dicta was that though the 

. articles can neither constitute a contract'between the company and an outsider, 
nor give any individual member of the company special contractual rights beyond 
those of the members, generally, they do in fact constitute a contract between a 
company ánd its members in respect of their ordinary rights as members (See 
Buckley's * Companies Act,” 11th Edn. page 35). . 


Palmer has at pages 30 and 31 of his “Company Law,’ 19th Edn., indicated . 
the difficulty of reconciling the rule in these cases with section 20 of the English Act 
of 1948 which corresponds to section 21 of our Act. There have been a series of 
cases in which courts have inferred from the articles themselves implied contracts. 
„In the case of Swabey v. Port Darwen Gold Mining Go.?, the articles provided for the 
payment to each Director by way of remuneration of a specified sum per annum. 
The company reduced this by a special resolution, whereupon the plaintiff resigned 
and sued the company for three months’ remuneration for services prior to the 
date of his resignation. The Court held that he was entitled to recover on the 





I. (1876) L.R. 1 Ex. D. 20, 88. 4. L.R. (1938) Ch. 708. 
2. (1887) L.R. 37 Ch.D. 1. 5. (1889) 1 Meg. 385.. 
3. (1915) LR. 1 Ch. 881. : 
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footing of an implied contract in the terms of the clause. “The articles”, said 
Lord Esher, “ do not themselves form a contract but from them you get the terms 
upon which the Director is serving.” The articles undoubtedly constitute evidence 
im a wide field such as the terms of remuneration of Managing Director, Secre- 
taries, Treasurers and so on. Palmer has observed at page 31 that the question 
whether an implied contract so entered into was capable of being varied by the 
company against the will of the other party has not been finally decided and he 
has cited decisions, which appear to take different views. A discussion of those, 
decisions would not be relevant for purposes of the present appeal. We have been 
referred to no decision either in English or in Indian law in which a shareholder 
has succeeded, after removal from an office in the company, in obtaining a dega- 


ration that such removal was invalid and that despite it he continues to hold the 


office. 


e 

Mr. Tiruvenkatachari for the appellant has taken his stand on the basis 
that as the plaintiff was appointed by a special resolution at an extraordinary general 
body meeting, that is the only authority which can legally remove him according 
to the articles of association. Mr. Thyagarajan for the defendants has argued 
contra that the Directors of the company have full powers to remove the Secretary 
by virtue of Article r12, which defines the wide powers of Joint Secretaries and 
Treasurers, inter alia, to appoint, to remove or suspend Managers, Engineers, clerks 
and so on upon such terms and conditions as they shall think.proper, subject of 
“Course to the general control of the Board of Directors. Article 99 confers on Direc- 
tors all powers, which are not expressly directed to be exercised by the company 
in general meeting. Mr. Thyagarajan urges that the proviso to the original 
Article 111 having been specifically omitted, the plaintiff is bereft of any protection 
even under the articles, and that the Board had full powers to remove him as secretary. 
He also argued that Managing Agents can under section 87-B (f) of the Companies 


Act be removed only subject to approval by a resolution at à general meeting of: 


the company and that no such statutory protection is given to a, mere Secretary. 
As regards the contention that the plaintiff, having been appointed by a special 
resolution at an extraordinary general meeting can only be removed by the authority 
who appointed him and not by the Board of Directors, it would indeed appear that 
this was also the view taken by the Board itself when in their original resolution 
- contained in the letter Ex. A-5 communicating to the plaintiff his suspension, 
they recommended his outright dismissal to be given effect to at a general body 
meeting. This recommendation however was not implemented before this suit was 
filed and we have instead the Board itself just suspending “ him ” and then removing 
him outright. 7 

The plaintiff is also, by virtue of his position às Secretary, an ex-officio Director 
under Article82. A Director may be removed under Article 96 only by a resolution 


at an extraordinary general body meeting with a three-fourths majority in accerdance , 


also with section 86-G of the Companies Act. We do not think that it is necessary 
for us to decide in this suit as framed whether the Board of Directors at a meeting 
was competent to remove the plaintiff from the post of Secretary and "Treasurer 
and whether this can only be validly done by a special resolution at an extraordinary 
general body meeting. The plaintiff has sued only in his capacity as Secretary 
: and ‘Treasurer and as Mr. Thjagarajan has urged, his position as Director is derived 
from his appointment as Secretary. We find on the pure question of law, on which 
this appeal is pressed, that the plaintiff has no cause of action against the company 
as such on the basis of the articles of association and that this appointment as 
Secretary must be regarded as one de hors the articles and governed by an indepen- 
dent contract as between the plaintiff and the company, as regards which, there is 
no other evidence apart from the articles themselves. 


. In Ramkumar Potdar v. The Sholapur Spinning and Weaving Co., Ltd.,! a Bench 
of the Bombay, High Court held that the Court does not interfere with the internal 
management of the affairs of a company and that, if a majority of shareholders 


| T. (1934) LIR. 59 Bom. 219, i id 
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] 5 : 
consider that a particular contract of employment should be terminated, the Court 
would not ordinarily consider the matter at the instance of a minority of shareholders. 
It further held that the memorandum of association of a limited company does not 
constitute a contract between the company and the third party, who may be men- 
tioned therein and that the Court would not make an order, the effect of which 
would be to enforce specifically a contract of personal service/ In this suit filed 
for a bare declaration, there are two other hurdles in the way of a Court giving 

*plaintiff any relief. Plaintiff has not sued for damages in breach of contract 
but for a declaration without any consequential relief, which is in prima facie vio- 
lation of the proviso to section 42. of the Specific Relief Act. Section 42 gives the 
Céurt discretion to declare a person entitled to any legal character or to right as 
any property, with a proviso that no court shall make any such declaration where 
theeplaintiff being able to seek further relief than a mere declaration of title omits 
to doso. In the present suit, the plaintiff has not asked for relief by way of damages 
consequent on the wrongful termination of his services as Secretary and Treasurer, 
which is à normal relief claimed in cases where the services of a servant or employee 
are wrongfully terminated. Mr. Thiruvenkatachari has sought to draw a iine 
distinction between the case of a person who has been removed by an authority 
incompetent to do so and by a person wrongfully removed by a competent authority. 
In the present case, however, the incompetence of the Board of Directors is sought 
to be inferred from the articles of: association themselves, which plaintiff cannot, 
for this purpose, invoke so as to give him a cause ofaction. The learned Subordinate ' 
Judge found that the suit for a mere declaration was maintainable on the very 
curious ground that as the company property was in custodia legis of tne Sub-Divisional 
Magistrate, Eluru, in section 145 proceedings in M. C. No. 53 of 1950, it was not 
in the possession of the defendants, and, therefore, it was not possible for the plairtiff 
to ask for consequential possession. The proviso to section 42 of the Specific Relief 
Act cannot be bypassed in this manner. When a dispute between two parties 
gives rise to proceedings under section 145, Criminal Procedure Code, the property 
falls only temporarily under magisterial control subject to the rights of the parties 
being determined by a civil Court. The pendency of those proceedings will not 
make this suit for mere declaration maintainable. ` 


It is urged that theré are some decisions in which Courts have granted relief 
by way .of mere declaration in cases of removal from an office. We have been 
referred to the Privy Council decision in High Commissioner for India v. I. M. Lell’, 
Mr. Lall, a member of the Indian Civil Service, was dismissed from service on certain 
charges. He filed a suit, which was tried by a Bench of the Lahore High Court: 
in the first instance in which he asked for a declaration that his removal was ultra 
vires and invalid under section 240 of the Government of India Act and for conse- 
quential relief that he still continued to be a member of the Indian Civil Service 
and was entitled to all the rights and privileges attaching to the office. The High 
Court gave him only the declaration he sought (see I. M. Lall v. Secretary of State? 
and, on appeal, the Federal Court, while confirming the declaration that his 
removal was wrongful, permitted him to amend his plaint with a consequential relief 
for damages and remitted it to the trial Court for further*disposal, thejudgment being 
reported in The Secretary of State for India v. I. M. [all8, Their Lordships of the , 
Privy Council in an appeal against the decisions of the Federal Court merely granted 
a declaration that the order dismissing Mr. Lall was void and inoperative and that 
he continued to be a member of the Indian Civil Service. No consequential relief 
was given to him, on the ground that a member of the Indian Civil Service, for 
reasons which we need not go into here, had no statutory right to institute a suit 
for the recovery of arrears of salary and emoluments. There were special cir- 
cumstances in that case in which the Court proceeded on the presumption that 
the Secretary of State for India and the Government of India would abide by and: 
act upon the Court declaration by reinstating Mr. Lall without any corisequential 
relief by way of a specific Court order against them. We cannot take that decision 


1i. (1948)2 M.L.J. 55: L.R. 75 LA. 225 ` 2. ALR. 1944 Lah. 240. 
P.C.). 3. (1945) 2 M.L.J. 270 (F.C.). 
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* 
as an authority for bypassing the proviso to section 42 of the Specific Relief Act 
and as general authority for Courts to make declarations where the plaintiff being 
able to seek further relief omits to do so. In order to meet this technical defect 
in the plaint, Mr. Thiruvenkatachari at the close of the arguments filed a petition 
for permission to amend the plaint for the following consequential relief, viz., an 
injunction restraining the defendants from interfering with the plaintiff's exercise of 
powers and duties as Secretary and Treasurer of Sri Krishna Jute Mills, Ltd., 
Eluru. Normally, we would not hesitate to grant an amendment of this sort ever? 
-at this late stage, if it is intended to overcome a mere technicality. We have 


decided to allow this amendment, though belated, but we find that the effect of it is | 


really to magnify another hurdle, which confronts the plaintiff in his search “for 
Court relief. 


This is section 21 of the Specific Relief Act which sets out contracts, which 
cannot be specifically enforced. One such category is section 21 (b) which is so 
dependent on the personal qualifications or volition of the parties or otherwise 
from its nature is such that the Court cannot enforce specific performance of its 
material terms. The declaration sought by the plaintiff with the consequential 
relief he belatedly asks for is really tantamount to specific performances of a contract 
of personal service. : 1 


It is regrettable that the Board did not call for an extraordinary general body 
meeting to ratify their action in accordance with their own declared intention in 
Ex. A-5. It is brought to our notice that on a petition filed by the appellant, 
a commissioner was appointed by this Court on 2nd May, 1951, to prepare a list 
of all documents and registers and that he was discharged on 2nd August, 1951, 
by Panchapakesa Aiyar, J. In an appeal against that order, Govinda Menon, J., 
and Ramaswami Gounder, J., appointed a Receiver, who called a general body 
meeting at which six directors were re-elected. It is sufficient to say that during 
all this period, the 2nd defendant continued to function as Secretary and Treasurer. 
What happeried subsequent to the suit is quite immaterial and cannot affect its 
merits. £ 


For reasons given supra, it is quite impossible for us to give the plaintiff any 


relief in the plaint as framed and on the footing on which he has come to Court. 
We dismiss his appeal, but we consider this to be a fit case, in which the parties 
should be directed to bear their own costs throughout and direct accordingly. , 


V.P.S. ———— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AIYAR. 


Nallathambi alias Venkatachalam Chetty and others .. Appellants* 
v. 
Perumal Chetty and others ; .. Respondents. 


Madras Estates Land Act (I of 1908), section 3 (2) (d) ‘and explanation 3—Identity of grant destroyed by 
resumption and regrant of different porkions—Not an estate—Proceedings of revenue authorities not conclusive. 


Where the identity of a village originally granted disappeared as a result of resumption of a 
moiety and thereafter there was a grant by the British Government of scattered bits of land in lieu 
of the unresumed moiety of the original grant there is neither confirmation nor recognition by the 
British'Government of a grant of a whole village as such and the total extent of such portions cannot 
be held to be an inam village within the meaning of section 3 (2), clause (d), of the Madras Estates 
Land Act. ‘ 


Proceedings of revenue authorities for purposes of administrative convenience cannot alter the 
legal position. 


Appeal against the decree of the Court of the Subordinate Judge, Salem, 
dated 14th December, 1946, in O. S. No. 55 of 1945. 

A. Srirangachari and E. A. Viswanathan for Appellants. 

R. Desikan for Respondents. 


Y A a T UELLE ES 
* Appeal No. 116 of 1948, 18th December, 1952. 
` e 
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The Judgment of the Court was delivered by - 


Rajamannar, G.F.—This appeal arises out of a suit, O. S. No. 55 of 1945, filed 
gin the Court of the Subordinate Judge of Salem by 22 persons who were occupying 
sepa rate lands in the village of Kannurpatti Agraharam for a declaration that the 
lands in their possession are ryoti lands in an estate within the meaning of the 
definitions of those terms in the Madras Estates Land Act and therefore the plaintiffs 
have occupancy rights therein. The learned Subordinate Judge dismissed the suit. 
aintiffs 1, 3, 6, 8 to 15 and 17 to 19 are the appellants. During the pendency 
of the suit itself, some of the plaintiffs compromised with the defendant landholders; 
and they withdrew from the suit. During the pendency of the appeal some of the 
appellants have also éntered into compromises with the respondent landholders, 
and it is common ground before us that the only appellants who press this appeal 
are appellants 1, 3, 4 and 5. : 2 d 


The only question which arises in this appeal is whether the lands in suits 
are situated within an estate within the definition of that term in section 3 (2) (d) 


of the Madras Estates Land Act. That definition, in so far as it is material to this 


appeal, runs thus : 3 


* Any inam village of which the grant has been made, confirmed or recogaised by the British 
Government, notwithstanding that subsequent to the grant, the village has been partitioned among 
the grantees or the successors in title of the grantee or grantees . . . . .. 


Explanation 3 : "Where a portion of an inam village is resumed by the Government, such portion 
shall cease to be part of the estate, but the rest of the village shall be deemed to be an inam village 
for the purposes of this sub-clause. If the portion so resumed or any part thereof is subsequently 
regranted by the Góvernment as an inam, such portion or part, shall, from the date of such regrant, 
be regarded as forming part of the inam village for the purposes of this sub-clause." 


The only evidence we have which has a bearing on the question in issue is furnished 
by the extract from the Register of Inams prepared at the time of the Inam Settle- 
ment during 1863 to 1866. From this extract, we obtain the following information 
about the origin and history of the inam grant of the lands now in occupation of 
the appellants. Originally, about 300 years before the time of the Inam Settle- 
ment, there was a grant made by the then Palayagar, one Ramachandra Naick, 
it does not appear very clearly, but it may be assumed, that the original grant 
was of an entire village in inam. In the days of Tippu, one half o this village was 
resumed. After the British conquest, one Capt. Macleod appears tó have granted 
to the descendants of the original grantees (agraharamdars) lands scattered here 
and there in the ryotwari village of Kannurpatti which yielded a moiety of the 
income of three inam villages. This was evidently in lieu of the moiety of the 
original village which had remained in the possession of the agraharamdars after 
the resumption in the days of Tippu. At the time of the inam settlement, the 
village was being enjoyed in go shares or vrittis. The vrittis varied in extent and 
his assessment in respect of each vritti also varied. The recommendation of the 
Inam Commissioner was that the total extent of the lands in possession of the several 
agraharamdars may be confirmed in one joint title deed, though specifying the quit 
rent which each vrittidar had to pay to the Government. This course was obviously 
adopted as a convenient method of determining the liaBility of the ggraharamdars 
to the Government by way of quit rent. It is not disputed that the lands covered 
by the title deed did not form one whole block within defined boundaries, and 
down to this day, these scattered bits of land are found clubbed along with admitted 
ryotwari lands as part and parcel of the ryotwari village of Kannurpatti. 


` 


On these facts which are really the only facts which are material for a decision 


of the question in issue, there can only be one conclusion, namely, that the lands. 


in suit are not situated within an estate within the definition of that term in section 
3 (d) of the Act. "e i 


Mr. Srirangachariar, the learned counsel for the appellants relied upon the 
fact that originally the grant was of an entire village. He also relied on Expla- 
nation 3 to clause (d) and contended that here was a case-of a portion only of an 
inam being resumed and therefore the rest of the grant shall be deemed to comprise 

c E. 
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an inam village within the meaning of that explanation. That would be so if 
out of a whole village originally granted in inam a portion had been resumed 
and the remainder allowed to continue to be with the grantees. Then such remain- 
ing portion would by virtue of the terms of Explanation 3 be deemed to be an 
jnam village for the purpose of clause (d). But what happened in this case is quite 
different. The identity of the village originally granted in inam, assuming it was 
so, completely disappeared when firstly there was a resumption of a moiety and 
thereafter there was a grant by the British Government of scattered bits of land im 
lieu of the unresumed moiety of the original grant. There is therefore no con- 
firmation or recognition by the British Government of a grant of a whole village 
as such; All that the British Government did was to make a grant of portior of 
what was a ryotwari village. 'The total extent of such portions cannot be held 
to be an inam village within the meaning of clause (2). ° 


Reliance was placed by the learned counsel for the appellants on proceedings 
of Revenue authorities which indicated that for revenue purposes the lands in 
possession of the agraharamdars were treated as a separate entity, separate from the 
ayan or ryotwari portions of the villages. This, however, cannot alter the legal ` 
position; for revenue purposes in the interests of administrative convenience, the 
lands held on inam tenure and covered by a joint inam patta may be dealt with 
separately as distinct from lands held on ryotwari tenure. This separate dealing 
would not make the total extent of the lands held in inam tenure a whole inam - 
village. JUS N 
Learned counsel for the appellants relied on the ruling of the Privy Council in 
Krishnaswami v. Perumal!. The facts of that case were totally different. In that 
case, there was originally a grant in pre-British times of a whole inam village. 
In 1795, a small part of that village was resumed by the Government and granted 
in ryotwari tenure but the rest of the village continued to be treated as an inam 
village. That continued for nearly 100 years, and in 1895, the Government granted 
on inain tenure the rest of the village which had been treated as a whole village for 
the past 100 years. Their Lordships held that the subject-matter of the grant of 
1895 fell within the definition of estate in section 3 (2) (d) of the Madras Estates 
Land Act. The reasoning of their Lordships can be discovered in the following | 
passage of the judgment : i 

“ In their Lordships’ view it is irrelevant that the village so granted had once formed. part of a 
larger village. The important fact is that the grant of 1895 comprises the whole of what was then 
regarded as an inam village.” 

We have nothing like this in the case before us. The grant made by Macleod did 
not comprise the whole of what was then regarded as an inam village. The grant 
was certainly of scattered portions of a ryotwan village. 

- We agree with the learned trial Judge in his conclusion that the plaintiffs 
have not established their case that the suit lands are situated in an estate within 
the meaning of that term as defined in section 3 (2) (d) of the Madras Estates Land 
Act, i 

"The appeal is dismissed. The contesting appellants shall pay the costs of the 
appeal to the respondents. e a 

V.P.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
" PRESENT — MR. Justice KRISHNASWAMI NAYUDU. 


e Addanki Ramalingamma = Ap pellant* 
: i v. E : 
Bhimavarapu Venkatasubbayya | um un .. Respondent. 


e, , Madras Hereditary Village Offices Act (III of 1895), section 13 (1) (ii) and section 21—Suit for possession 
of lands—Claim not contested on the ground of dispute in the claim of office or any other right—Civil Courts juris- 
diction nol ousted. i i 


There is no doubt as to the classes of suits which are contemplated under section 13 {1) of the 
Village Offices Act (III of 1895), in respect of which alone the jurisdiction of the Civil Court is ousted 
by virtue of section 21 of the Act, though the latter part of section 21 ‘may lead to the view that all 
suits fpr lands except those that are covered by proviso (11) to sub-section (1) of section 13, may 
be considered to be barred from the jurisdiction of the civil Court. ME 2 


In the present suit for claim of possession of land which plaintiff said he was entitled to as he 
had been in possession as heir, the property having been village service inam land vested in the family, 


Held, that it could not be said to be a suit for recovery of emoluments. If the decision of suit 
required examination of the right of plaintiff to the office and also the question whether suit land 
formed part of the office which generally arose when there was a dispute as to their respective claims 
to the office or dispute regarding nature of property as to whether it was service inam or private land, 
then it would come within the scope of the suit contemplated under section 13 of Madras Act III of 
1895. On the other hand a person who instituted a suit for recovery of property on the ground that 
he was an office holder which entitled him to'emoluments in the shape of lands would not be prevented 
from having his claim settled in a civil Court especially when the suit was not contested by the defendent 
on any ground of claim to office or even right to ownership in private right. ' 


y Narasimhulu v. ‘Narasimhulu, (1906) 16 M.L.J. 514 : L.L.R. 30 Mad. 126 (F.B.) ; Seetharam Naidu 
v. Ramu Naidu, (1909) 20 M.L.J. 91 : LL.R. 33 Mad. 208 and Ramanna v. Ratayya, (1909) 20 
M.L.J. 94 : I.L.R. 33 Mad. 235, referred to. : 

` Appeal against the decree of the Court of the Subordinate Judge, Bapatla, in 
A. S. No. 324 of 1947, preferred against the decree of the Court of the District 
Munsiff, Ongole, in O. S. No. 13 of 1945. š 


B. V. Ramanarasu for Appellant. l 
Neti Subramanyam and F. V. Krishna Sarma for Respondent, 


The Court delivered the following i à 
JupGwENT.— This appeal is against the judgment of the Subordinate Judge cf 
Bapatla dismissing the plaintiff's suit in appeal on the ground that civil Courts 
have no jurisdiction to entertain the claim. The plaintiff, who is the appellant, is 
the widow of one Venkatappa, who was the son of Addanki, Lingadu I. Addanki 
Lingadu I married Venkata Ramamma. Venkatappa had a brother Ragadu, 
who died leaving a widow Ragi. She also died. Venkatappa and the plaintiff 
had a son Lingadu II. Venkatappa died about 25 years prior to suit and Lingadu 
II also died three months after his father's death. The plaintiff; claims to be 
the heir entitled to possession of the suit properties, which consist of certain lands 
' relating to washerman service inam in the Addanki village, Guntur district. The 
plaintiff's case in the plaint is that the land was acquired by the plaintiff's husband 
as a service tenure inam with hereditary rights and he wag enjoying thg said property 
by rendering the said service and he died 20 years prior to the date of the suit, . 
that thereafter his only son Lingadu II, who was aged about 4 years also died, 
that the suit property passed to the plaintiff by heirship and she has been enjoying 
the property since then free from disputes by rendering the said service and that 
the defendant who had no manner of interest to the property about 5 months prior 
to the suit unlawfully entered into the said field and stealthily carried away the 
plaintiff’s crop and also trespassed on a portion of the property and refused ta 
deliver possession. The suit is for recovery of possession of the land, which is of the 
extent of 1 acre and 50 cents. | ; l 
The main defence to the suit is that the property being washerman service 
inam land, a suit for recovery of possession of that land could only be heard by the 
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revenue Court under the Madras Hereditary Village Offices Act (III of 1895) 
and a civil Court has no jurisdiction. On the merits, the defendant contended 
that he had become entitled to possession of the property under a family arrange- 
ment. His case'is that his father and Addanki Lingadu I^were sons of sisters and * 
besides he is the sister's son of Venkata Ramamma, wife of Addanki Lingadu I 
that while he was an infant his mother died and as his father was blind Lingadu 
affiliated the defendant and his father into, his family and vested them with rights 
.in his properties that after the death of Venkatappa, husband of the plaintiff ard 
Ragadu, sons of Lingadu I; the defendant had been rendering washerman service, 
and that Venkataramamma, widow of Lingadu I, and also the mother’s sister of 
the defendant brought one Bapadi from another village Bommanampadu to assist 
this defendant in rendeting-service and, in pursuance of a family arrangement then 
effected the defendant arid the said Bapadu had been ejoying the property of Lingadu 
with equal rights and the arrangement was approved of and acquiesced in by 
Venkataramamma as well as by the plaintiff and Ragi, the widow of Ragadu. 


A number of issues were raised in that suit and apart from the issue relating 
to the jurisdiction of the civil Courts, there were issues as to whether the family 
arrangement pleaded by the defendant was true and whether the trespass alleged 
by the plaintiff was true. The learned District Munsiff, who heard the suit granted 
a decree holding in favour of the plaintiff on all the issues finding that there was 
absolutely no evidence to prove the family arrangement, that the defendant had. 
trespassed into the land held by the plaintiff and removed the crop raised by her. 
In appeal the learned Subordinate Judge of Bapatla, without considering the other 
issues on which findings were given by the first Court, dealt with the issue relating ' 
to jurisdiction and held that the suit came within the scope of sections 13 and 21 of 
Act III of 1895, which barred the jurisdiction of the civil. Court, to entertain such 
a suit. . ; » i 
The only question therefore for determination in this appeal is whether the 
conclusion of the learned Subordinate Judge that the civil Court has no jurisdiction 
is correct. Under section 13 (1) of Act III of 1895, ai: 

“any person may sue before the Collector for any of the village Ccffices specified in section 3 
(which includes the office of the village washerman) or for the recovery of the emoluments of any 
such office, on the ground that he is entitled under sub-section (2) or (3) of section 10 of the Madras 
Proprietary Estates Village Service Act, 1894, or under sub-section (2) or (3) of section 10 or sub- 
section (2) or (3) of section 11 or section 12 of thi: Act, as the case may be, to hold such office and 
enjoy such emoluments.” ; 

Sub-sections (2) and (3) of sectian 10 of the Act reláte to the devolution of the-service 
4nams when a vacancy arises. Sub-section (2) recites that the succession shall devolve 
on a single heir according to the general custom and rule of primogeniture governing 
succession to impartible zamindaries in southern India. Sub-section (3) gives the 
power to the Collector where the next heir is not qualified under sub-section (1) of 
section 10, to appoint the person next in order of succession who is so qualified. , 


The suits contemplated under section 13 as being entertainable by the Collector 

are suits relating to the .sutcession to the office to hold such office and to enjoy such 

. emoluments.. There is no,doubt that ‘emoluments” in section 13 include also 
a nds. -Section 21, which restricts the jurisdiction of civil Courts, is as follows : 


' «No civil Court shall have authority to take into consideration or decide any claim to succeed 
to any of the offices specified in section 3 or any question as to the rate or amount of the emoluments 
of any such office or except.as provided in proviso (ii) to sub-section (1) of section 13, any claim to 
récover the emoluments of any such office." , 


The matters therefore that are exempted from the cognizance of the civil Courts 
under section 21 are (1) claims to succeed to any of the offices specified in section 3 ; (2) 
claims to any question'as to the rate or amount of the emoluments of any such office ; 
and (3) claims to recover the emoluments of any such office excepting the emolu- 
ments that are referred to in proviso (ii) to sub-section (1) of section 13. Proviso 
(ii) of sub-section (1) exempts certain suits to recover the land itself from being filed 
before the Collector. Proviso (ii) is as follows : $ 


e i 
I] RAMALINGAMMA ?. VENKATASUBBAYYA (Krishnaswami Nayudu, j.). 79t 


** When one of thé facts in issue in a suit is whether the emoluments of the office consist of land 
or of an assignment of revenue payable in respect of land, the Collector shall decide the claim on the 
assumption that only the said assignment constitutes the emoluments ; but such decision shall not 
bar the rights of the claimant to institute a suit in a civil Court for recovery of the land itself." 


. The present suit is not a suit ‘coming under any of the three categories . 


mentioned in section 21. It cannot be said to be a suit for establishing the plaintiff's 
rights to the office. There is no question as to the rate or amount of the emoluments 
dhat is in dispute. Nor is the plaintiff seeking. to recover the emoluments of the 
office, though the lands happen to be emoluments of the office itself. 


e Reliance is placed on the Full Bench decision of this. Court in Narasimhulu v. 
Narasimhulut, which is a judgment of Arnold White, C.J., ‘Benson and 
Miller, JJ., where it is held that the jurisdiction of civil Courts is excluded by 
sectibn 21 of the Madras Hereditary Village Offices Act in cases in which the 
plaintiff sues for lands as emoluments of his office and the defendant resists the claim 
on the ground that the land is not the emoluments of the office. There the plaintiff, 


who was a karnam, on his land being attached in execution sued to recover the same - 


on the ground that it was service inam, the defence being that it was not service inam, 
but the plaintiff's private property. In second appeal, there was a difference of 
opinion between Subrahmania Aiyar, J., and Moore, J., Subrahmania Aiyar, J., 
holding in favoür of vesting jurisdiction in civil Courts, Moore, J., holding to the 
contrary. The Bench agreed with Moore, J., and held that the suit which was the 
subject-matter of appeal, was one in which the civil Court had no jurisdiction. 
The reason for the decision is found in the judgment of Miller, J., where the learned 
Judge after referring to the relevant provisions of the Act, namely, sections 13 and 21 
observes that the plaintiff could succeed only by showing that he is the karnam of 
the village entitled as such to enjoy the emoluments and that the land is the emolu- 
ment of his office, those being the grounds of suit which give him his right of action 
before the Collector under section 13, (1). The suit was therefore held to be a suit 
for recovery of the emoluments of the office, where it would be necessary for the: 
plaintiff to establish that the lands which were the subject-matter of the suit were the 
emoluments, that he was tbe office holder and that he was the person doing service 
in respect of the land. Where therefore it becomes necessary to decide whether 
the land which is the subject-matter of the suit is emoluments of the office, which 
would again depend: upon whether it was granted as-emoluments to the office and 
whether the plaintiff is the office holder it is reasonable to hold as was-held in JVara- 
simhulu v. .Narasimhulu!, that it is a suit cognizable by the revenue Court and not 
by a civil Court. "RE. f 


This Full Bench decision was referred to in two other decisions reportėd in 
Seetharam Naidu v. Ramu Naidu?, and Ramanna v. Ratayya?. It may be mentioned here 
that Benson, J., one of the judges in Seetharam Naidu v. Ramu Naidu?, was a party to 
the Full Bench decision in Narasimhulu v. Narasimhulu!. In Seetharam Naidu v. Remu 
Naidu*, Benson, C.J., and Krishnaswami Aiyar, J., referred to the Full Bench 
decision and held that in the case they were considering, the jurisdiction, of the 
civil Courts was not barred. That was a ‘suit where a, village officer’s inam land 
was granted on lease by the village officer to the defendant and aftet the expiry of 
the lease period, he instituted a suit for recovery of *possession., A defence as to 
jurisdiction was raised and it was held that such a suit was cognisable by the civil 
Court. The learned Judges observed as follows : 


“ The Subordinate Judge relies on the decision in Narasimhulu v. Narasimhu!u*, `' Far from sup- 
porting his view the observations in that case of Miller, J., at page 131 are in favour of the plaintiff 
and the other learned Judges do not dissent from his remarks. Indeed it may be said that the ratio 
decidendi of that case supports the appellant's argument. Both the learned Chief Justice and Mr. 
Justice Miller say that sections 13 and 21 of Act III of 1895 should be read together. Section 13 
confers jurisdiction on the revenue Court and defines the class of suits of which a revenue Court 
may take cognizance. Section 21 specifies the class of suits of which the civil Courts shall not take 
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126 (F.B.). é 3. (1909) 20 M.L.].94 : I.L.R. 33 Mad. 235. 
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cognizance. It is reasonable to hold notwithstanding the apparent generdlity of the language of 
section 21 that the jurisdiction of the civil Court is taken away in those cases in which it is conferred 
on the revenue Court by section 13.” ` 


In the . other case, Ramamma v. Rattayya!, Arnold White, C.J., and Krishna- 
swami Aiyar, J., referred to the Full Bench decision in  JVarasimhulu v. 
Narasimhulu?, and distinguished it on the particular facts of the case 
which the learned Judges were considering. It was beld in that decision that 

“a suit in the civil Courts for land, not based on the ground that such land constituted paré 


of the emoluments of any of the affices described in section 13 of the Madras Act III of 1895, i» not 
barred by section 21 of the Act.” ‘ 


The learned Judges, while holding that section 21 would not apply to that case, 
observe at page 237 as follows : 

“ “Tt does not raise a question as to the rate or amount of the emoluments of any such offige. If 
it did, every claim to recover lands would be outside the jurisdiction of the civil Courts, which is 
opposed to the words ‘ but such decision shall not bar the right of the claimant to institute a suit 
in a civil Court for recovery of the land itself,’ the Jast sentence in proviso (ii) to section 13 (1) of the 
Act. A claim to recover lands, in our judgment, does not raise a question as to the rate or amount 
of the emoluments of the office." ‘ 


“The present suit is a simple suit to claim possession of the land which the plaintiff 
was entitled and has been in possession as heir, the property being village service 
inam land vested in the family. It cannot be said to be a suit-for recovery of emolu- 
ments, Ifthe decision of the suit requires an examination of the right of the plaintiff 
to the office and also the question as to whether the land forms part of the office, 
which generally arises when there is a contest between the parties as to their respective 
' claims to the office ór dispute regarding the nature of the property as to whether 
it is service inam or private land then it would be reasonable to hold that it would 
come. within the scope of the suits contemplated under section 13 (1) of the Act 
III of 1895. I am unable to see how a suit which is instituted by a person who 
happens to be an office holder of property to.recover property whichis the emolu- 
-ment of the office from a person who does not claim any right to the office and who 
does not even contest that it is his private property or that it is not service inam, could 
be said to be a suit which the civil Courts are barred from entertaining. 
Excepting an allegation in.the plaint that the land is washerman service inam and 
that the plaintiff is doing service, her claim is not based on any of these averments 
but on the fact that she is the rightful heir of the property and the other fact, 
which she had to establish is that the defendant is a trespasser. 


In Veeramma v. Veerappa?, where the office which was service inam was sought 
to be recovered from a trespasser, Pandrang Row, J., held that where the claim is 
not based on the right to the office or to anything on the ground that it forms the 
emoluments of an office but is merely for the possession of property on which there 
was a trespass, the civil Court's jurisdiction is not ousted. 


T-do not think there is any doubt as to the classes of suits which are contemplated 
under section 13 (1) in respect of which alone the jurisdiction of the civil Court 
is ousted by virtue of section 21 of the Act, though the latter part of section 21 may 
lead to the view that all suits for lands except those that are covered by proviso (ii) 
to sub-section"1 of section 1 3 inay be considered to be barred from the jurisdiction 
of the civil Court. As observed by the learned Judges in Narasimhulu v. Narasimhulu® 
both sections 13 and 21 must be read together and the classes of suits that are not 
cognizable by the civil Courts are only those which are mentioned in section 13 (1) 
and which are to be filed in the revenue Court. i 


The learned Subordinate Judge has erred in coming to the conclusion that the 
civil Court has no jurisdiction. The Civil Miscellaneous Appeal is allowed and the 
‘appeal is remanded to the lower Court for being disposed of according to law. 
Costs of the Civil Miscellaneous Appeal will abide the result of the appeal. 


KG. Appeal allowed» 
a a, | 
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IN THE NIGH COURT OF JUDICATURE AT MADRAS. 
Z PRESENT :—MR. JUSTICE SOMASUNDARAM. 


e V. Bayamma and others , .. Petitioners* | 
Penal Code (XLV of 1860), section 193—Scope of. . ! 
A complaint under section 193 of the Penal Code will lie only when the Court specifically and 
clearly finds that the statements made-in Court are false and not when a doubt exists in the mind 
of the Court as to the falsity of the statement. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the District 
Magistrate of Nandyal dated 20th October, 1952, in Criminal Appeal Nos. 28, 29, 
go and 31 of 1952, preferred against the order of the Court of the Stationery Sub- 
Magistrate of Proddattur in M. C. No. 9 of 1952. 


P. Basi Reddi and K. V. Raghunatha Reddi for Petitioners. a 
The Assistant Public Prosecutor (4. C. Muthanna) on behalf of the State. 


The Court made the following ; 

OrpEr.—This revision is filed against an order directing a complaint to be 
filed against the petitioners for an offence under section 193 of the Indian Penal 
Code. The facts which led up to this complaint are these: On 3rd November, 
1950, at about mid-night one Bayamma who is now sought to be prosecuted as the 
first accused was stabbed on her buttocks. Her son-in-law who is now sought to be 
prosecuted as the second accused was sleeping nearby and he rushed to the place 
on hearing her cries. The other two accused, the servants of Bayamma were said 
to have been sleeping near her. It is stated that she saw 5 persons at the time 
of the occurrence and mentioned the names of 4 persons and the 5th one could not 
be identified by her. P.W. 2, the son-in-law, gave information to the Police at 
about 2 A.M., implicating the 4 names which she mentioned and also mentioning 
that there was another person concerned in the offence. The woman was taken 
to the Pulivendla hospital and on account of her serious condition, the Sub-Magistrate 
came and took a dying declaration from her. In this dying declaration she reiterated 
the names of the 4 persons whom she mentioned to P. W. 2 and whose names were 
given to the Police at 2 a.m. by P.W. 2 and that another person whom she could 
not identify was also present. Statements under’ section 164 of the Criminal 
Procedure Code were also recorded from the two servants Gangadu and David 
who, as already stated, were said to have been sleeping near her. They supported 
her story that the 4 persons mentioned by her in her dying declaration and men- 
tioned by P.W. 2 in the information to the Police along with another were concerned 
in the attack. After investigation a charge sheet was filed against the 4 persons 
mentioned in the first information and in the dying declaration. At the time when 
the enquiry started, Bayamma was examined as P,W. 1, her son-in-law as P.W. 2 
and the two servants as P.Ws. 3 and 4. All of them went back on their earlier 
statements and stated that they could not identify the assailants. The accused 
in the case were, therefore, discharged. The committing Magistrate thereupon 
filed a complaint against the petitioners therein, for.an offence under section 195 
read with section 199 of the Indian Penal Code against Bayamma, undér section 211, 
para 2 of the Indian Penal Code, against P.W. 2, her “son-in-law, and under sec- 
tion 195 of the Indian Penal Code, against the servants P.Ws. 3 and 4. 


_ Against the order of the committing Court, an appeal was preferred to the 
District Magistrate, The District Magistrate, after going into the whole matter 
fully, finds as follows in paragraph 33 of his order : ' a 

“I am satisfied therefore that these witnesses stated the truth in the early stages of this cas 
and that they intentionally gave false evidence in the preliminary enquiry.” ' p 
If the District Magistrate has stopped there, T would not have interfered with his 
order. But he proceeds further and states as follows : ; moe 
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“At any rate there'is reasonable doubt as to which of these two contradictory statements js 
false. In any event, an offence punishable under section 193 of the Indian Penal Code appears 
to have been committed by each of these appellants.” : 


He then directed a complaint to be filed against all of them under section 193 of the e 
Indian Penal Code. . i ' 


In revision it is contended by Mr. Basi Reddi appearing for the petitioners relying 
on Emperor v. Ningappa Ramappa1, that in such circumstances as here where the 
Magistrate is not.quite sure as to which of the statements is false, no prosecutiof 
Should be launched.. At any rate without finding specifically that the statement 
made before the Court. is false, prosecution should not be launched against these 
petitioners. In the judgment above referred to Beaumont, C.J., follows a decision 
of a Special Bench of the Calcutta High Court in Emperor v. Tripura Shankar Sarkar? 
wherein the Chief Justice Sir Lawrence Jenkins observed as follows : . i 


** "This, then, is how matters stand. The Court is convinced that of the contradictory statements 
now under consideration those made in this Court were true, but those before the Magistrate were 
false ; and on a careful consideration of the events leading up to the examination before the com- 
mitting Magistrate, and of the conditions under which that examination was conducted, we are 
clearly of opinion that the sanction sought should not be given. Had Tripura repeated here the false 
story he told before the Magistrate, no such application 2s the present would have been made ; is it 
to be granted because hc had told the truth here? Certainly not." 


After quoting the above observations, Beaumont, G.J., observed that. in his opinion 
that reasoning applies. not only when the Court is satisfied that it is the earlier 
statement, which is false, but also when the Court is not satisfied to the contrary. 


In this case the District Magistrate, though he finds in the earlier portion in 
paragraph 33 of his judgment that the statement made in Court is false, states 
later on that there is reasonable doubt as to which of the two contradictory state- 
ments is false. There is a doubt in the mind of the District Magisttate whether 
the statements made in Court are false or whether the earlier statements are false. 
Unless he specifically and clearly finds that the statement made in Court is false, 
he should not order prosecution for the offence. In view of the doubt expressed 
as to which of the statements is true and which is false, J am compelled to set aside 
his order directing a complaint to be filed against these petitioners for an offence 
under section 193 of the Indian Penal Code. 


The next question is whether these petitioners should be prosecuted for any 
offence at all. So far as Gangadu and David are concerned, they are only servants 
of Bayamma and in my opinion, interests of justice do not require that they should 
be prosecuted for any offence at all and no complaint shall be laid against those 
two persons for any offence. But so far as Bayamma is concerned, she undoubtedly 
gave a statement to the Magistrate in what is called a dying declaration implicating 
four-persons by name. According to her evidence in Court this must be false and 
she knew it to be false and still she made that statement to him. I think that will 
fall under section 211 of the Indian Penal Code and the interests of justice requires 
that persons.who give such false information should not be allowed to go scot-free. 
A complaint by the proper authority as required by the provisions of section 195 
of the Criminal Procedufe Code will be laid against her for an offence under 
section 211 of the Indian Penal Code. Similarly, the son-in-law after telling the 
police that his mother-in-law Bayamma told her about the 4 names, now 
tells in Court that the mother in-aw did notsay so. He has undoubtedly then 
falsely moved the police for-the purpose of taking proceedings against those persons. 
His act will fall under section 182 of the Indian Penal Code. Under section 19 5 (x) 
of the Criminal Procedure Code the Police Officer will have to file a complaint 
against him for an offence under section, 182 of the Indian Penal Code. In this 
order I am only indicating broadly for what offences they might be prosecuted. 
It is open to the-police to examine more carefully the various provisions under 
which Bayamma and her son-in-law who was examined as P.W. 2, should be 
properly prosecuted. They need not be bound merely by what is stated in this 
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judgment that Bayamma should be prosecuted under section 211 of the Indian 
Penal Code and P.W. 2 under section 182 of the Indian Penal Code. For such 
offences as appears to them (except section 193 or 195 or 199 of the.Indian Penal 
e Code) to have been committed by these two persons, the authorities will examine 
carefully and file a complaint against both of them, as, in my opinion, it is neces- 
sary to check such false complaints which are frequently filed. 
With these observations, the petition is allowed and the orders of the lower 
Giourts are set aside. 
V.P.S. ———— Petition allowed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mn. P. V. RAJAMANNAR, Chief Justice, MR. Justice RAJAGOPALAN 
AND MR. JUSTICE VENKATARAMA AYYAR. : 


Abdul Rahman Sahib .. Petitioner® 
v 


Muhammad Siddiq and another .. Respondents. 


Arhitration Act (X of 1940), section 47, proviso—Scope and effect —4uward on reference without intervertion 
of Court in pending sutt—If can be given effect to as a compromise or adiustment under Order 23, rule 3 of the Code 
of Civil Procedure (V of 1908). 


Under the proviso to section 47 of the Arbitration Act (X of 1940), an arbitration award obtained 


otherwise than in proceedings taken in accordance with the Act cannot without more be recognised 
as a compromise or adjustment of the suit ; no decree could be passed therein under the provisions 
of Order 23, rule 3 of the Code of Civil Procedure ; Arumugha Mudaliar v. Balasubramania Mudaliar, 
(1945) 1 M.L.J. 463 : I.L.R. (1946) Mad. 39, overruled. 


But if after an award is made, the parties thereto agree to accept it, that will be a compromise 
and a decree based thereon could be passed under Order 23, rule 3. When perties to a suit refer 
their disputes to arbitration without the intervention of the Court and that results in an award a 
decree cannot be passed u der Order 23, rule 3, in terms of the award, treating it as an adjustment 
or compromise of the suit. 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the District Court, Tiruchirapalli, dated 26th July, 
1949, in A. A. O. No. 43 of 1946, preferred against the order of the Court of the 
District Munsiff, Tiruchirapalli, in I. A. No. 364 of 1946 in O. S. No. 154 of 1945. 

K. S. Desikan for Petitioner. 

K. G. Srinivasa Aiyar for Respondents. 

The Order of Reference to the Full Bench was made on 3oth November, 
1952 by ' 

.  Venkatarama Aiyar, f.—The facts leading up to these revisions are these: 
The petitioner filed O. S. No. 154 of 1945, on the file of the Court of the District 
Munsiff of Tiruchirapalli to recover possession of immoveable property. He also 
claimed mesne profits. There was also a prayer for injunction. The defendants 
contested the claim. While the suit was pending the parties agreed to refer the 


matters in dispute between them in the suit and various other matters as well to ' 
arbitration and on 14th October, 1945, they executed a muchilika in favour of five 


named arbitrators containing inier alia the following stdtement': . 
“We two parties shall accept the decision of the panchayatdars regarding the said suits and 
assets, etc." 

In pursuance of this reference the panchayatdars pronounced an award on 
18th November, 1945, Exhibit P-2 and applied under section 14 (2) of the Indian 
Arbitration Act to file the same into Court, I.A. No. 1627 of 1945. The plaintiff 
being dissatisfied with the award applied to set it aside under sections 30 and 33 
of the Act, LA. No. 51 of 1946, on the ground that there was no proper enquiry 
and that the arbitrators were guilty of misconduct. The plaintiff also contended 
that as the reference related to matters pending in a suit and as there was no order 
of reference through. Court under section 23 the award was void. The defendants 
filed I.A. No. 364 of 1946 for recording the award as a compromise under Order 23, 
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rule.3, Civil Procedure Code. All these applications were heard together by the 
learned District Munsif. He held that as there was no order of reference through 
Court the award could not be upheld as such and he accordingly dismissed I.A. 
No. "1627 of 1945. He further held that the charges of misconduct against the 
arbitrators had not been established and he, therefore,.dismissed I.A. No. 51 of 
1946. He, however, held that the award could be treated as a compromise under 
Order 23, rule 3; Civil Procedure Code and ordered I.A. No. 364 of 1946. In the 
result the suit was decreed in terms of the award treating it as a compromise. , 


. The plaintiff took up the matter in appeal to the District Court. In C.M.A. 
No. 12 of 1947 the District Judge confirmed the order in I.A. No. 1627 of 1945, 
on the ground that the reference not having been through Court, the award could 
not as such be upheld. In C. M.A. No. 13 of 1947 the learned District Judge agreed 
with the learned District Munsif that the charges of misconduct against the arbi- 
rators were not made out and he confirmed the order of dismissal of I.A. No. 51 of 
1946. In C.M.A. No. 43 of 1946 he agreed with the order of the learned District 
Munsif in I.A. No: 364 of 1946 that the award though not valid as such could be 
upheld as a compromise under Order 23, rule 3, Civil Procedure Code. In the. 
result the decisions of the lower Court were confirmed. The plaintiff has preferred 
the above civil revision petitions against the orders in C.M.A. Nos. 12 of 1947, 
13 of 1947 and 43 of 1946. Before me no attempt was made to attack the finding 
that the award is not vitiated by the misconduct of the arbitrators, nor has the 
award been sought to be supported on. the ground that it would: be valid as such 
notwithstanding that there is no order of reference through Court. It would follow 
that C.R.P. Nos. 1783 and 1784 of 1949 must be dismissed. 


In C.R.P. No. 1785 of. 1949 which is against the order directing the award 
to be recorded as adjustment under Order 23, rule 3, Civil Procedure Code, the 
petitioner contends that an award which is not valid qua award could be treated 
as a compromise only under section 47 of the Arbitration Act which is in tbese 
terms : ' 

** Subject to the provisions of section 46 and save in so far as is otherwise provided by any law 
for the time being in force, the provisions ef this Act shall apply to all arbitrations and to all pro- 
ceedings thereunder ; provided that an arbitration award otherwise obtained may with the consent 
of all the parties interested be taken into consideration as a compromise or adjustment of a suit by 
any Court before which the suit is pending." 

He argues that as the petitioner consented only to a reference to an arbitration 
and not to the award itself, it could not be taken into consideration as a compromise 
under Order 23, rule 3, Civil Procedure Code. In Subbaraju v. Venkataramarqu', a 
Full Bench of this Court held that when the parties agreed to refer the matter pending 
in a suit, to a private arbitrator and to abide by his award, the award when pro- 
nounced could be treated as an agreement under Order 23, rule 3. That, however, 
wasa case of reference under Schedule II of the Civil Procedure Code in which there 
was no provision corresponding to section 47 and it was observed that Schedule II 
was not mandatory and that it does not say that there should be no arbitration 
other than that which is dealt with by that schedule. After the enactment of the 
Arbitration Act the. question was raised in the case in Arumuga Mudaliar v. Bala- 
subramania Mudaliar?. Theve the learned Judges were called upon to decide whether 
the law was governed by the Arbitration Act having regard to the enactment of 
section 47. In holding that the Arbitration Act had not made any difference in 
the law the Court observed as follows : 

f i ** We are merely concerned with the proviso in section 47 which plainly indicates that an arbitra- 
tion award obtained otherwise than under the Act may with the consent of the parties interested 


in it be regarded as å compromise of a pending suit. There is nothing in the proviso which precludes 
antecedent ‘consent. Order 23, rule 3 says that where it is proved to the satisfaction of the Court 


, that a suit has been adjusted wholly or in part by a lawful agreement or compromise or where the 


defendant satisfies the plaintiff in respect of the whole or a part of the subject-matter of the suit, the 
Court shall order the agreement, compromise or satisfaction to be recorded, and shall pass a decree 
in‘accordance therewith so far asitrelates tothesuit. The proviso to section 47 leaves this provision 
of law untouched. - In fact it would appear to be likely that it was inserted by the legislature in order 
to'allow the. Court unfettered action under Order 23, rule 3.” . 


1: (1928) 55 M.L.J. 429: LL.R. 51 Mad, 800, 2, (1945) 1 M.L.J. 463 : T-L-R,, (1946) Mad. 39, 
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In the result & was held that the decision in Subbaraju v. Venkataramaraji?, 
remained good law under the Arbitration Act and that the consent given for refer-. 
ence might be treated as consent to the award to be pronounced on the refererce: 
and that it would fall within Order 23, rule 3. In Palaniandi Chetti v. Kandappa 
Goundan?, the question again came up for consideration and in following the decision 
in Arumugha Mudaliar v. Balasubramania Mudaliar?, as he was was bound to Bee: e: 
as single “Judge, Viswanatha Sastri, J. observed as follows : a 
e ‘Sitting singly I am bound by this decision though I consider that it is probable that the leg is- 
lature intended that a private reference to arbitration in a pending suit without the knowledge of the. 
Court and without its direction which results in an award should not be made a rule of Court unless 
all the parties interested in the suit consent to the award being filed into Court as a compromise or- 
adjustment of the suit. Indeed the Calcutta High Court had consistently taken that view before ue 
Arbitration Act of 1940 and the proviso to section 47 appears to confirm that view.’ 

My attention has also been drawn to a case reported in Pagammal v. Kasi Goun-: 
dant, where Raghava Rao, J. sitting singly followed the decision in Arumugha” 
Mudaliar v. Balasubramania  Mudaliar*. "The Orissa High Court had recently’ 
occasion to go into this question fully and after an elaborate review of the case ' 
law it held that a consent to the reference’ was riot sufficient to make the award” 
an adjustment within the meaning of Order 23, .rule 3, Civil Procedure Code and ` 
that unless there is agreement to the award after it is pronounced it could not be; 
regarded as a compromise under Order 23, rule 3. Vide Jndramont v. ilamoni?, 
The decision in Arumugha Mudaliar v. Balasubramania Mudaliar®, is expressly drz- 
sented from. In C.M.A. No. 623 of 1946, a Bench of this Court consisting of 
Happell and Govindarajachari, JJ. "referred to a Full Bench the question. whether" 
an award not agreed to could be regarded as compromise under Order 23, rüie 
3 and whether Arumugha Mudaliar v. Balasubramania Mudaliar® was correctly 
decided. But the appeal, however, was not prosecuted. and the question. was " 
not determined. It appears to me that the question is one of considerable 
importance and having regard to the divergence of judicial opinion there ought: 
to be an authoritative pronouncement on the question. "The papers will accorda 
ingly be placed before His -Lordship the Chief Justice for orders as to the. posting” ; 
of the case before a Bench or Full Bench. ' 

- In pursuance of the above Order this petition came on for further hearing 
before the Full Bench. 2 4 

K. S. Desikan for Petitioner. ) : 

K. G. Srinivasa Aiyar for Respondent. 

The Judgment of the Court was delivered by E 

Venkatarama Ayyar, J.|— The. facts leading up to this referemce have 
been fully stated in the order of reference and there is no need to recapi-', 
tulate them. The question that: arises for determination, is, whether when 
parties to a-suit refer their disputes to arbitration without the intervention of the 
Court and that results in an award, a decree can be passed under Order 23;. 
rule 3, Civil Procedure Code, in terms of the award, treating it as an: 
adjustment or compromise of the suit. The answer to it depends on the. 
construction.of the proviso to section 47 .of the Arbitration Act X of 1940. To'' 
begin with, it will be useful to examine what the law on the subject was before’ 
the enactment of section 47. That was contained in” two statutes. The Indian ° 
Arbitration Act IX of 1899 and the Second Schedule to the Code of Civil: 
Procedure, Act V of 1908. Leaving out the former enactment as not material, 
to the present discussion the latter contained provisions for three classes; 
of arbitration: (1) where in a pending suit the parties thereto agree to refer the 
matter to arbitration through Court, that is provided in paragraphs 1 to 16 of the 
Second Schedule corresponding to sections 506 to 522 of Act XIV of 1882 and sections- 
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312 to 325 of Act VIII of 1859 ; (2) where in pursuance of an egreement to refer, 
the parties move the Court to refer the matters in dispute to arbitration that is 
provided in paragraphs 17 to 19 in the Second Schedule corresponding to sections 
523 and 524 of Act XIV of 1882 and section 326 of Act VIII of 1859; and (3) 
where there is a private reference and an award and the parties apply to the Court 
for filing the award— provision for this is made in paragraphs 20 and 21 of the’ 
Second Schedule corresponding to sections 525 and 526 of Act XIV of 1882 and 


- section 327 of Act VIII of 1859. There were provisions in all these three classes 


of arbitration for the Court enquiring into the validity of the award and passing 
suitable orders, either passing a decree in terms of it or setting it aside or remitting 
it for reconsideration. None of these provisions had any application where in a^ 
pénding action the parties referred their disputes to the decision of an arbitrator 
not through Court but privately and there was an award passed on such reference. 
In the absence of an express provision in the Code as to how such an .award*was ` 
to be dealt with, the question frequently came up for determination whether it 
could be regarded as a compromise under Order 23, rule 3, Civil Procedure Code, 
even when one of the parties refused to. accept the same ; and on that there was a 
sharp, difference of opinion among the several High Courts. That it could be 


. recorded as an adjustment of the'suit under Order 23, rule 3, notwithstanding 


that one of the parties refused to accept it, was the view taken by a Full Bench of 
this Court in Subbaraju v. Venkataramaraju! ; of the Bombay High Court in Chan- 
basappa v. Basalingayya? and of the Allahabad High Court in Gajendra Singh v. Durga- 
kunwar?. The contrary view that such an award could not be given effect to as a 
compromise or adjustment under Order 23, rule 3 was maintained by the Calcutta 
High Court in a number of cases. Vide Dekari Tea Co., Lid. v. Indian General Steam 
Navigation Co., Lid.*, Amarchand v. Banwarilal?, Girimoni Dasi v. Tarini Charan’, 
Rohini Kanta v. Rajani Kanta, and Mahammad Miya v. Osman Ali’, by. the Lahore 
High Court in Hari Parsad v. Seogni. Devi®, Nihal Singh v. Ashtawakar !? and Sitaram v. 
Harbana Lal‘; by the Patna High Court in JB/umraj Nanai Lal Firm v. Munnia 
Sethani!?, by a Full Bench of the Rangoon High Court in Maung Hlay v. U. Ge,+* ; 
and by the Nagpur High Court in Ramdayal v. Sheodayal' *. 


- This was the state of the law when the Arbitration Act was passed. Section 47 
which deals with this question runs as follows : 
** Section 47 : Subject to the provisions of section 46, and save in so far as is otherwise provided 


by any law for the time being in force, the provisions of this Act shall apply to all arbitrations and to 
all proceedings thereunder ; í 


Provided that an arbitration award otherwise obtained may with the consent of all the parties 
interested be, taken into consideration as a compromise'or adjustment of a suit by any Court before 
which the suit is pending.” 

Now, the point for determination is whether under the proviso to this. section 
an award passed on a private reference in pending suits can be enforced as a com- 
promise of the suit even when one of the parties refuses to accept it. ` This, question 
came up for decision before this Court in Arumugha Mudaliar v. Balasubramania 
Mudaliar!9. There the parties to an action which was pending referred their 
‘disputes for the decision of an arbitrator not through Court but privately and 
that resulted in an award. Some of the parties having refused to be bound by 
it, an application was taken out by the other parties to record it as a compromise, 
under Order 23, rule 3. That was resisted on the ground that by reason of the 
proviso to section 47, the decision in Subbaraju v. Venkataramaraju!, was no longer 
good law and that under that section unless there was a consent to the award it 
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could not be filed a$ an adjustment of a suit under Order 23, rule 3. In rejecting 
this contention, Leach, C.J. observed: _ f : : 
“We are merely concerned with the proviso in section -47; which plainly indicates that an 
arbitration award obtained otherwise than under the Act may with the consent of the parties interested 

in it be regarded as a compromise of a pending suit. There is nothing in the proviso which precludes - 
. antecedent consent ..... The proviso to section 47 leaves this provision of law (Order 23, 
rule 3), untouched. In fact it would appear to be likely that it was inserted by the Legislature in 
order to allow the Court unfettered action under Order 23, rule 3.” dE 


° After, referring to certain observations in Subbaraju v. Venkataramaraju!, the 


learned Judge concludes : 

“There is here clear indication that an agreement to accept a future award can be treated 
as a*compromise in the suit and, in our judgment, the Arbitration Act of 1940 ia no way alters the 
position.’ . ` 4 : 

df this reasoning is correct, then it must be held that in enacting the proviso , 
to section 47, the Legislature adopted the views held by the High Courts of Madras, 
Bombay and Allahabad in preference to those held by the other High Courts. 

Examining first the language of the proviso to section 47, 1t enacts that an 
* arbitration award? may be taken into consideration as a compromise or adjust- 
ment of a suit only “ with the consent of all'the parties interested ". The consent 
here referred to must be something other than the consent to refer the dispute for 
arbitration because without such a consent there can be no arbitration proceedings 
and in requiring that an arbitration award may be taken into account only with the 
consent of the parties, the pláin intendment of the enactment is that, to do so, there 
must be something more than a consent to refer to arbitration, that it must be a 
consent to the arbitration award itself. If this is the correct interpretation of the 
proviso, the result is that where there is a private reference in respect of a matter 
pending in the suit, the award which is given thereon cannot as such be filed as an 
adjustment under Order 23, rule 3. But if subsequent to the award thé parties 
agree to accept it, that could be recorded as a compromise under Order 23, rule 3. 
That was the view taken by Rankin, J. in Dekari Tea Co., Lid. v. Indian General 
Steam Navigation, Co., Lid.” and Amarchand v. Banwarilal?, and followed in later 
decisions of the Calcutta High Court. The view expressed in Arumugha Mudaliar v. 
Balasubramania Mudaliar* that the proviso to section 47 does not alter the law as laid 
down in Subbaraju v. Venkataramaraju* does not, with all respect, give sufficient weight 
to the words ““ with the consent of all the parties interested.” It does not answer the 
question to state that the proviso does not preclude antecedent consent. If the 
consent required by the proviso is to the arbitration award which is to be filed as 
compromise under Order 23, rule 3, it is difficult to see how there can be such a 
consent when there is no award in existence. In reason, a party can be said.io 
agree only to something which is put before him and not to something which is 
non-existent. The decision in Subbaraju v. Venkalaramaraju*, proceeds on the view 
that when once the parties agree to refer their disputes to arbitration, that amounts 
to an agreement to accept the award as an adjustment of the claim and that, there- 
fore, the award could be filed under the provisions of Order 23, rule 3. Ifit was the 
intention of the Legislature to adopt this view, it would have been sufficient to © 
say that any arbitration award might be taken into account as an adjustment or. 
compromise. The further condition that there should be consent of .the parties 
would be redundant and meaningless. The Calcutta High Court had held in * 
Girimoni Dasi v. Tarin Charan® and Rohini Kanta v. Rajani Kanta*, that though the 
award passed on a private reference in a pending action could not by itself be 
regarded as a compromise under Order 23, rule 3, it could be so treated if subse- 
quent to the award the parties agreed to accept it. In enacting the proviso to 
section 47 the Legislature would clearly appear to have adopted this view. 


The decision in Subbaraju v. Venkataramaraju! it may be noted, was to a large 
extent based on the view that the provisions relating to arbitration contairied in the 
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Second Schedule to the Civil Procedure Code were not exhiustive. Phillips, J. 
observed : 

“The Second schedule, Civil Procedure Code, is not mandatory, but provides for reference to 
arbitrators at the will of the parties and also provides that certain procedure must be followed if 

: they take action under that schedule. It docs not, however, say that there shall be no arbitration 

ether than what is dealt with by the second schedule, and if parties to the suit choose to refer to 
arbitration it is open to them to adopt the provisions of the second schedule or not as they please.” 
This reasoning would be inapplicable to the Arbitration Act, 1940, because 
its scope is statedly “to consolidate and amend the law relating to Arbitration ift 
British India." Section 89 of the Civil Procedure Code provides that 
- — **save in so far as is otherwise provided by the Indian Arbitration Act, 1899, or by, any other 
law for the time being in force, all references to ‘arbitration whether by an order in a suft or 
otherwise, and all proceedings thereunder, shall be governed by the provisions contained in the 
Second schedule.” . A 
and in Subbaraju v.. Venkataramarajul, it was held that Order 23, rule 3 was “ other 
law for the time being in force” which was saved by section 89, Civil Procedure ' 
Code. 'In the Arbitration Act of 1940, section 47 which corresponds to section 89 
"of the Code enacts that i 

* save in so far as is.otherwise provided by any law for the time being in force, the provisions 
of this Act shall apply to all arbitratians and to all proceedings thereunder.” 

That the “other law for the time being in force" in this section 
cannot take in’ Order 23, ruleg is clear from the proviso, which makes 
provision for “ an arbitration award otherwise obtained" being treated as a com- 
promise—a provision which would have been wholly unnecessary, if “ any law for 
the time being in force ". comprehended Order 23, rule 3, and which in its scope 
and tenor is different from, if not inconsistent with, the terms of Order 23, rule 3. 


1t. should be remembered that under the Arbitration Act there is no machinery 
provided for going into the question. of validity of awards passed in private references 
in pending suits. Section 47 renders. the provisions of the Act as such inapplicablé 
to them. What then happens if the award is attacked on the ground of legal mis- 
conduct? It was observed in Arumugha Mudaliar v. Balasubramania Mudaliar?, 
** Of course, a party cannot be compelled to accept an award which is unlawful. The agreement 
to accept an award, yet to be made pre-supposes that it will be a lawful award." 
But the question is whether the binding character of the award could be gone 
into in proceedings under Order 23, rule 3. It is no doubt laid down therein that 
the compromise should be lawful. Does that contemplate an enquiry into the 
validity of the award when it is challenged on the ground of misconduct of arbit- 
rator? There is ample authority for the position that the word “ lawful” in Order 
23, rule 3 has reference to the terms of the agreement and not to its binding charac- 
. ter. Vide Kuppuswami v. Pavanambal? and Surappa Raju v. Venkataratnam*, Enquiry 
into legal misconduct would, on this principle, be outside the scope of Order 23, 
rule 3... There is also no provision for the Court remitting an award for reconsidera- 
tion ; it can only either record it as an adjustment or reject it. The parties to such 
an award, therefore, have not the same rights with reference thereto as parties 
to the awards in arbitration proceedings which fall within the scope of the Act ; 
and the successful party, to such an award would be in a better position, and the 
unsuccessful pafty in a worse position than if the award had been made in a reference 
* through Court. It is difficult to believe that all this was intended by the Legis- 
lature. , ' 
It is also significant that the proviso requires the consent of the “parties inter- 
ested ”. If the consent contemplated by the proviso is merely to the agreement 
to refer to arbitration, then the words “ consent of parties" simply would have 
been sufficient and appropriate. If the consent required is for the award itself, 
then the use of the words “ parties interested becomes apt and intelligible. 
. Turning next to the authorities bearing on the question, disagreement with the 
decision in Arumugha Mudaliar v. Balasubramania Mudaliar? was expressed by Happell 
1. (1928) 55. M.L.J. 429: LL.R. 51 Mad. 39 at 43. 
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and Govindarajach&ri, JJ. in their referring judgment in C.M.A. No. 623 of 1946, by 
Viswanatha Sastri, J. in Palaniandi Chetti v. -Kandappa Goundan! and by Mack, J. 
in C.M.A. No. 15 of 1950. The Orissa High Court in. Indramoni v. Nslamoni?, and the 
Patna High Court inc Raghunandan Rai v. Sukhlal Rai?, have, held that having regard 
to the proviso to section 47, an award in a private reference in a pending action 
cannot be regarded as a compromise under Order 23, rule 3 ; and the decisions :n 
Arumugha v. Balasubramania* was dissented from. A single Judge of the High Court 
ef Allahabad held in Shiam Kishore v. Ramngrain Singh®, that an award passed in an 
arbitration with reference to a matter pending in succession certificate proceedings 
could, by reason of section 46 of the Act, be regarded as an adjustment under Order 
25,erule 3, Civil Procedure Code and reliance was placed on the decision in Dular 
Koeri v. Payag Koeri? as supporting that position. But then the award in question 
in that case had been made before the enactment of the Arbitration Act, and the 
learned Judges merely observed : | 

“We need not go into the merits of the dispute because it is sufficient for us to say that for all 
future practical purposes the difficulty has now been removed by section 47 of the new Arbitration 
Act of 1940, which not only repeals section 89 of the, Code, but replaces it by a new section which ` 
makes the matter quite clear." X ow M 
Then they refer to the decision: of the Full Bench in Gajendra Singh v. Durga 
Kunwar’ and followed it on the principle of stare .decisis again observing that “ the 
matter is not one of practical importance for the future." We do not read these 
observations as meaning that under section 47 an award in a private reference in a 
pending suit could be regarded as a compromise or adjustment. : 


We are accordingly of opinion that under the proviso to section 47, an arbit- 
ration award obtained otherwise than in proceedings taken in accordance with the 
Act cannot without more be recognised as a compromise or adjustment of the suit ; 
that no decree can be passed thereon under the provisions of Order 23,-rule 3 ; 
and that the decision in Arumugha v. Balasubramania*, should be overruled. But if, 
after an award is made, the parties thereto agree to accept it, that will be a com- 
promise and a decree based thereon could be passed under Order 23, rule 3. 


In the result, C.R.P. No. 1785 of 1949 will be allowed ; the order made in 
LA. No. 364 of 1946 passing a compromise decree under Order 23, rule 3 in ternis 
of the award is set aside and the suit O.S. No. 154 of 1945 on the file of the Court 
of the District Munsif, Tiruchirapalli, directed to be heard in accordance with 
law. The parties will bear their costs throughout.. : 


K.S. — — —— GR. P. No. 1785 of 1949, allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR. Justice KRisNASWAMI NAYUDU. , 


E. S. Raghavendra Rao and others < © > e. Appellants* 
` v. j ! ` 
Venkammal and others i ` a. Respondents. > i 


Civil Procedure Code (V of 1908), Order 21, rules 11 to 34 and 16.—Petition by transferee from person 
entitled to decree by operation of law—If should be dccompanied by succession certificate. a i 


Once it is shown that an execution petition by a transferee decree-holder complies with the 
requirements of Order 21, rules 11 to 14 and 16 of Civil Procedure Code, the effect. or otherwise 
of a succession certificate not having been produced along with the execution, would not be of conse- 
quence, since it is nowhere said in the rules referred to, that a transferee decree-holder's application 
should also be accompanied by the succession certificate when the transfer is by persons who have 
become entitled to tlie decree by operation of law. The want of a succession certificate may deprive 
the assignee decree-holder of the remedy or the relief which he seeks in the execution petition. But 
it certainly cannot vitiate the petition itself'as there is nothing which says that a succession certifi- 
cate should be filed along with such an application. ; 


————————————————————————— —. 


1, (1950) 2 M.L.J. 372. Mad. 39. . 
2. A.LR. 1950 Orissa 169. a 5. L.L.R. 1947 All. 211. 
- 3. A.LR. 1952 Pat. 258. i 6. LL.R. 1942 All. 357. B 
4. (1945) 1 M.L.J. 463: LL.R. (1946) 7- (1925) LL.R. 47 All. 637. ^. ^ 
* A. A. O. «No. 68 of 1947. : we : '6th February, 1953. °° 
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Appeal against the order of the District Court, Coimbatoré, dated 8th August, 
:1946, in C.A. No. 336 of 1945 (E.P. No. 792 of 1943 in O.S. No. 64 of 1936, District 
Munsif’s Court, Erode). 

C. A. Vaidyalingam for Appellants. . 

K. S. Desikan for Respondents. i 

The Court delivered the following 

Jupcment.—The question that arises for determination in this appeal is as tọ 
-whether an application by a transferee-decree-holder for execution which was 
dismissed for want of production of a succession certificate is an application filed 
in accordance with law to the proper court for execution. ; .. 

In O.S. No. 64 of 1936 on the file of the District Munsif of Erode a money 
decree was passed against the defendants on-the 25th July, 1936. The decree-hplder 
died some time after the passing of the decree leaving behind him, as his heirs, three 
grandsons by his daughter who were minors. The father of these minors acting 
as their guardian assigned the decree to one Rama Rao. Rama Rao, the assignee-. 
decree-holder, filed E.P. No. 1172 of.1939 on the 18th July, 1939 and asked for 
recognition of himself as the assignee-plaintiff under Order 21, rule 16, Civil 
Procedure Code ; for a declaration that as the original plaintiff was dead, his minor 
grandsons may be impleaded as his heirs under Order 21, rule 3, Civil Procedure 
‘Code and that the immoveable properties which belonged to the defendants may 
be attached under Order 21, rule 54, Civil Procedure Code and that a sale pro- 
clamation may be issued under Order 21, rule 21, Civil Procedure Code. The 
said execution petition was adjourned from time to time and the transferee decree- 
holder-petitioner was directed to produce the succession certificate. He was 
taking time to produce the same. He had already filed a petition, O.P. No. 62 of 
:1939, for that purpose but it eventually transpired that he was unable to furnish 
the security required for obtaining the succession certificate. On the 11th Decem- 
-ber, 1939, his advocate endorsed on the execution petition that the petitioner was 
unable to furnish security in O.P. No. 62 of 1939, that the execution petition was 
filed to save limitation and that if it was rejected without being filed it may not save 
limitation and that the petitioner will renew his application for a succession certificate 
after getting the proper security and that this petition may be disposed of without 
prejudice to the petitioner renewing it after getting the certificate reserving his 
‘Tight to renew the same. On the 12th December, 1939, by an order of the District 
Munsif the petition was dismissed for non-production of the succession certificate. 

On the 10th December, 1942, the transferee-decree-holder filed his next execu- 
tion petition, E.P. No. 33 of 1943, for similar reliefs as those contained in the earlier 
execution petition and, that petition was also returned for the production of the 
‘succession certificate. Subsequently, notice was ordered in the petition but the 
judgment-debtors applied for scaling down the decree and for stay of execution. 
Execution was stayed on 23rd March, 1943. E.P. No. 33 of 1943 was also dismissed 
by an order of Court of that date. | 

' The present execution petition, out of which this appeal arises was filed on the 
26th October, 1943. In between, and by the date of that petition, the transferee- 
decree-holder had obtained the succession certificate. Objection was raised in 
' this execution petition that it was barred by limitation as the order dated 12th 
December, 1939 in E.P. No. 1172 of 1939 was not a final order in an application 
presented in accordance with law to the proper court for execution under Article 
'182 (5) of the ‘Limitation Act. E.P. No. 1172 of 1939 was presented under Order 
21, rule 16 of the Civil Procedure Code by the transferee-decree-holder who 
relied on the assignment deed in his favour. "There is no dispute that the assignment 
deed was filed in court along with E.P. No. 1172 of 1939. This was also verified 
and found to be correct by the learned District Judge while hearing the appeal. 
The only ground therefore for not ordering execution is that the succession certificate 
was not issued to the decree-holder by the date of the order of 12th December, 1939, 
Jt is not suggested that the E.P. No. 1172 of 1939 did not contain the particulars 
that are required to be shown in an execution petition under rules 11+to' 14 of Order 

e 
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21 of the Civil Procedure Code. It was an application by a personwho w as 
claiming to be a transferee-decree-holder under Order 21, ‘rule 16, Civil Pro- 
cedure Code. He relied for the transfer upon an assignment deed which he had 
also produced with the petition. Therefore, prima facie there is no reason to hold 
that E.P. No. 1172 of 1939 was not a petition presented in accordance with: law. 


The procedure that governs the presentation of applications in the case of a 
gransferee-decree-holder is that which is contained in Order 2r, rules 11 to 14, 
and 16 of the Code. - There is compliance of the said provisions o? the Code and it 
cannot be said that it is not an application presented in accordance with law. Sup- 
poit for this proposition is found in some of the decisions cited at the Bar; In Sreepada 
Brahmayya Pantulu v. Parasuramayya!, a Bench of this Court held that a person who 
becomes entitled under a decree to realise the amount due under another decree, 
is a transferee under section 232, Civil Procedure Code and is the only person who 
could have applied for execution. of the latter decree. Such application is one in 
accordance with law though the transferee is subsequently held to have no title 
and the application has the legal effect of saving the bar and enures in favour of all 
persons entitled to execute the decree. This decision was cited with approval in 
Uduman Haji v. Mammi Kutti?, where it was held that failure to prove the validity 
of the assignment does not show that the apolication for execution was not in acord- 
ance with law. In Rajithagiripathy v. Bhavani Sankaran?, it was held that the appli- 
cation by the transferee-decree-holders for recognition of their transfer and for 
execution was a step in aid of execution of the decree, even though the right of the 
transferees had been negatived in subsequent proceedings. This decision again 
quotes with approval the view taken in Sreepada Brahmayya Pantulu v. Parasuramayya?. 


But it is contended by Mr. Vaidyalingam on behalf of the appellants that the 
decision in Sreepada Brahmayya Pantulu v. Parasuramayya!, was based on the old Code. 
But it must be noted that section 232 of the old Code is in no way substantially 
different from the present Order 21, rule 16, Civil Procedure Code and the fact 
that it is a decision under the old Code is not of much consequence. Section 232 
is practically in terms of Order 21, rule 16, Civil Procedure Code under which the 
application that is now in question has been filed. The Patna High Court had 
also taken a similar view as could be seen from the decision reported in Mt. Bibi 


Aisha v. Mahabir Prasad*. It was held therein that an execution application is in ` 


accordance with law within Article 182 (5) if the particulars required by rules 11 
to 14 of Order 21 are mentioned in the application and that where an application 
contains these particulars, the fact that it was presented without a succession certifi- 
cate makes no difference, as an application without'a succession certificate is perfectly 


in order ; only no relief can be granted until the succession certificate is produced. . 


Reliance was placed on behalf of the appellants on Kailasa Pandaram v. Ramanuja 
Naidu’, where it was held that the decree-bolder having failed to obtain recognition 
of his right in the prior application, his prior application was by a person not entitled 
to make it and cannot save the present application from the bar of limitation. It 
must be noted that in that case the decre» was in favour of three minor brothers 
represented by a guardian. The guardian applied for and obtained an order for 
sale. One of the minors then attained majority and acting for himself and as 


guardian of his minor brothers, he assigned the decree to the respondent. The : 
respondent put in an execution petition for executing the whole decree which was, 


however dismissed on the ground that the assignment was invalid to the extent of 
the minors’ shares as leave of the Court was not obtained and execution was wholly 
disallowed as the petition did not purport to be one by a joint decree-holder. Tt was 
therefore held that the court could not treat the order dismissing it as one recog- 
nising the validity of the assignment, or in view of that order; which became final, 
assume that his assigment was valid. That was a case where the assignment was 
held to be invalid and in view of that finding it cannot be said that the assignee 
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was the proper person to maintain the application and obviously the petition was 
-not one in accordance with law. 

I am of the opinion that E.P. No. 1172 of 1939 was presented by the proper 
‘person in accordance with law and the order of the 12th December, 1939, was the 
final order in such an application which could save limitation. Once it is shown 
that the petition complied with the requirements of Order 21, rules 11 to 14 and 
16 of the Code, the application for execution in this case being one by a transferee- 
decree-holder, the effect or otherwise of a succession certificate not having 
.been produced along with the execution petition, would not be of consequence, 
since it is nowhere said in the rules referred to, much less in rule 16 of Order 21, 


` „that a transferee-decree-holder's application should also be accompanied by*the 


„succession certificate when the transfer is by persons who have become entitled 
‘to the decree by operation of law. The want of a succession certificate. may deprive 
the assignee-decree-holder of the remedy or the relief which he seeks in the execution 
-petition. But it certainly cannot vitiate the petition itself as there is nothing which 
„says that a succession certificate should be filed along with such an application. 


In the result I find that the order of the lower appellate court is correct. The 
"appeal is dismissed with costs. No leave. 


R.M. - Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURĘ AT MADRAS. 
: PRESENT :—Mnr. Justice Racuava Rao. 


“A. Koyan and another ..  Petitioners* 
9. 

 Rajammal and another .. Respondents. 

+. Court Fees Act (VII of 1870), Schedule 1, Article 1— Scope of —When applies. 


, À written statement pleading a set-aff whether legal or equitable, must bear Court-fee whether 
“the set-off is tantamount to an extinguishment of the plaint claim or to a partial reduction of the 
plaint claim. Where the writteri statement on its allegations refers to the payments which will have 
the effect of either extinguishing or reducing the suit claim as payments which in law must be held 
_to be in the nature of payments to the plaintiff himself, the defendant is not under an obligation to pay 
any Court-fee on that amount although when he fails to prove the legal effect of the payments in 
question to be that of payments to the plaintiff himself, the plea of the credit claimed by the defendant 
¿on the foot of payments may have to fail. 


Petition under section 25 of Act IX of 1887, praying that the High Court will 


be pleased to revise the order of the Court of the Subordinate Judge, Palghat, 
-dated 28th March, 1952, in S.C.S. No. 363 of 1951. 


C. K. Viswanatha Aiyar for Petitioners. 


C: S. Swaminathan for Respondents. 


The Court delivered the following 


JUDGMENT.—After the lengthy arguments I have heard in this case the principles 

that to my mipd appear to*emerge for consideration and application in this case are 
"these : (1) A written statement pleading a set-off, whether legal or equitable, must 
bear Court-fee whether the set-off is tantamount to an extinguishment of the plaint 
" claim or to a partial reduction of the plaint claim; (2) where the written statement 
. on its allegations refers to the payments which will have the effect of either extingui- 
.'shing or reducing the suit claim as payments which in law must be held to be in the 
.nature of payments to the plaintiff himself, the defendant is not under an obligation 
to pay any Court-fee on that amount although when he fails to prove the legal 
“effect of the payments in question to be that of payments to the plaintiff himself 
the plea of the credit claimed by the defendant on.the foot of payments may-have 
to fail. This latter principle is really a corollary to the larger principle applicable 
,. to plaints that the payment of Court-fee on the plaint must be judged with reference 





* Q, R. P. No, 1054 of 1952. | goth" January, 1953. 
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to the allegations "in the plaint. I have carefully examined: the present wri-ten 
statement with'the. aid of counsel and I have come to the distinct conclusion that 


there is nothing which involves the defendant on the allegations therein in the ` 


position that he is pleading a set-off legal or equitable. He'is pleading two items of 
credit with reference to what would be in the nature of an advance payment of 


rent or payments under the Madras -Tenants and Ryots Protection Act (Madras e 


Act XVII of 1946). "The defendants here are only resisting the plaintiffs’ claim 
eon a very legitimate ground with reference to which on first principles it will be 
rather difficult to say that the defendants have to pay any amount of court-fee at all. 
But there is a provision in the Court-Fees Act, Schedule I, Article 1, which says that 
a written statement pleading a set-off must be stamped in the same manner in which 
a plaint might have to be stamped ad valorem. Notwithstanding this, I do not see 
any,reason on principle, why, if the written statement does not claim any particular 
amounts either in reduction or in extinction of the suit claim on the basis of what 
he describes as a set-off, the defendant should be called upon to pay any Court-fee 
merely because in the ultimate result after the items have been examined it turns 
out that what is asked for by the defendant is a set-off. For the reasons given above 
I am of opinion that the written statement in this case is not hit at by the provisions 
of Schedule I, rule 1, of the, Court-Fees Act. I reverse the decision of the Court 
below and diréct it to accept the written statement as properly stamped.and proceed 
with the trial of the suit hereafter. The. petitioners will have costs from the res- 
pondents in this Court. i i - 


R.M. o — (07 ` Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice, RAMASWANMI. : 
Pulimarathinkeel Katheesa and another z. Abpellanis® - 


9. 
Puthiapurayil Assema (died) and another .. Respondents. 

Registration Act (XVI of 1908), section 17 (vi)—Amendment Act (XXI of 1929)—7f has retrospective 
effect. —Compromise decree affecting immoveable property prior to 1929—If requires registration. : 

Section 17 (vi) of the Indian Registration Act amended by Act XXI of 1929, has no retrospective 
effect. Also a decree affecting immoveable property, which is the subject-matter of a compromise 
and which is also the subject-matter of the suit, need not be registered. Hence a pre-1929 compromise 
which has been “ recorded * and which covers immoveable property need not be registered. s 

. Appeal against the decree of the District Court of North Malabar in A.S. No. 
58 of 1948, preferred against the decree of the Court of the District Munsif of 
Cannanore in O.S. No. 521 of 1946., : E 


M. C. Sridharan for Appellants.: 
V. P. Gopalan Nambiar for Respondents. 


The Court delivered the following Pu . 

Jupcment.—The short point for determination in this second appeal is whether 
with regard to a pre-1929 compromise which has been ““ recorded” and which 
covered the property involved.in the suit, the.comprofnise should have been regis- 
tered. In my opinion, there are two good reasons why it need not be registered. 
First of all, the compromise itself is of the year 1927. Section 17 (wi) of the Indian 
Registration Act was amended by Act XXI of 1929 and for the words “and any 
award" the following words “‘ except a decree or order expressed to be made on 
a compromise and comprising immoveable. property other than that which is the 
subject-matter of the suit or proceeding" -were substituted. This .amendment 
has no retrospective effect. Secondly, I have just mentioned that the property 
which is the subject-matter of the compromise is also the subject-matter of the suit. 
It has been held by this Court in Alla Annapurnamma v. P. L. Swami, relying on.a 
prior decision in Ranganayaki Ammal v. Sampathkumaran*, that a decree affecting 
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immoveable property, which is the subject-matter of the compromise and which 
is also the subject-matter of the suit, need not be registered. It is on the foot of this 
distinction that this Court has issued H. C. P. Dis. 612 of 1936 which has been 
incorporated at pages 122 and 129 of the Civil Rules of Practice and Circular Orders, 
Vol. I, (second edition, 1940), and framed question No. 2 (f) in the Notes of 
Inspection of Subordinate Courts, Form No. 15 (see ibid., Appendix III-L, page 
345, Vol. II). The Circular Order states : 

“It has come to the notice of the High Court that in drafting a decree passed in terms of a com? 
promise entered into between the parties the procedure prescribed in Order 23, rule 3, and Order 20, 
rule 9 of the Civil Procedure Code is not followed in some Courts, and that where a comipromise 
includes matters which do not form part of the subject-matter of the suit it has been the practice to 
include all the terms of the compromise in the operative portion of the decree. This practice, besides 
being opposed to the above-mentioned provisions of the Civil Procedure Code, is said to present some 
difficulty to the Registration Department in ascertaining whether property not forming part of the 
subject-matter of the suit has or has not been included'in the compromise decree. 


The High Court directs that, in drafting compromise decrees, courts should strictly observe the 
provisions of Order 23, rule 3, and Order 20, rule 9 of the Civil Procedure Code, and that the second 
of the two methods indicated by their Lordships of the Judicial Committee in Hemantha Kumari Devi v. 
Midnapore Zamindari Co.1, be adopted. After reciting that the compromise set out in the schedule 
refers to not only the subject-matter of the suit but also to certain properties extraneous to it, the decree 
should in the operative portion deal only with the subject-matter of the suit, which will be clearly and 
fully described as is donè in the plaint schedule or schedules. The compromise itself should be 
introduced as a schedule to the decree." 


The point of law has therefore been correctly decided by both the Courts below 
and the second appeal has got to be and is hereby dismissed with costs. No leave. 


R.M.: ———— Appeal dismissed. 
IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 


Present :— MR, Justice RAGHAVA Rao. 


V. M. Chockalingam Chettiar .. Petitioner* 
v. 
T. A. S. V. Alagammai Achi and another .. Respondents. 


Civil Procedure Code (V of 1908), Order 8-A, rule 8—Applicability—Directions of Court—Sctope of. 


While where a person against whom third-party procedure is sought to be availed of is not 
already a party to the record he has to be impleaded on an application to be made for that purpose, 
it does not follow that the third-party procedure cannot be availed of as against à person already 
on record. : ` , 


The considerations governing the application of the third-party procedure to any particular 
case are substantially similar to those considerations which influence the discretion of the Court in 
impleading parties under Order 1, rule 10; Civil Procedure Code. À 

Petition under section 115 af Act V of- 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge of Deva- 
kottai, dated 20th June, 1952, in I. A. No. 274 of 1952, in O. S. No. 155 of 1951. 

P. S. Chandrasekhara Ayyar and P. S. Ramachandran for Petitioner. 

T. R. Srinivasan and T. Ramalingam for Respondents. 

'The Court delivered the following . 


-  jupGwENT.—In a suit for recovery of certain money of the plaintiff alleged 
to have been deposited with the first defendant, the first defendant pleaded in his 
written statement that the money deposited with him was really the second defend- 
ant's money and not the plaintiff's and that as the money had been deposited on 
the understanding that the money was to be payable to the second defendant's 
order, the first defendant had already obtained full discharge in respect of the 
obligation which the plaintiff sought to enforce by the adjustment of the said 
money between the second defendant and himself towards the debts due by the 
second defendant to the first defendant. There was thereafter an application 
made to the Court below to enable the first defendant to avail himself of the third- 
party procedure provided under Order 8-A of the Civil Procedure Code. The 
—ÁM—————————————————————————————————————————————————— ————4 
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application having been rejected by the Court below, the first defendánt has come 
up in revision to this Court. . m 

° Mr. P. S. Chandrasekhara Ayyar, learned advocate for the petitionér, has 
contended in the first instance that the main reason , given by the Court below for 
its order under revision is that the second defendant was already a party to the 
record and therefore the procedure. prescribed by ‘Order 8-A did not apply 
te the case. This, it is common ground before me, proceeds upon a mistake 
about what Order 8-A of the Civil Procedure Code provides; for, while where 
a person against whom a third-party procedure is sought-to be availed of is not 
already a party to the record he has to be impleaded on an application to be made 
for that purpose, it does not, in my opinion, follow that the third-party procedure 
canngt be availed of as against a person already on record. This ground given 
by the learned Subordinate Judge in fact.has not been supported or-rather serious:y 

: supported by Mr. T. R. Srinivasan, learned advocate for the respondent, in view 
of Order 8-A, rule 8, of the Civil Procedure Code. The point pressed by Mr. 
Srinivasan, however, is that the application of the third-party procedure to the 
circumstances of this case is calculated to involve his client as well as the Court 
in embarrassment for the reason that that would result in the joinder of what 
substantially would be two suits between two different parties in one and the same 
trial and that it would also have the effect of prolonging the disposal of his own 
suit as against the first defendant which would without this application of the 
third-party procedure be a simple suit for recovery of money deposited with the 
first defendant in the name of his client. Learned counsel poinis out that the 
third-party procedure ought not to be, applied by a Court ordinarily in cases where 
its application would have this effect. As pointed out by Venkataramana Rao, J., 
in Venkatakrishna Naidu v. Narayanaswami lyer!, the considerations governing the 
application of the third-party procedure to any particular case are substantially simi- - 
lar to those considerations which influence the discretion of the Court in impleading 
parties under Order 1, rule 10, Civil Procedure Code. Agreeing with this view 
of the matter which I myself expressed in the course of arguments, I am of opinion 
that what I have to see is whether the joinder of the claims in question, that is to 
say, between the first defendant and the second defendant on the one hand and 
the plaintiff and the first defendant on the other, would be so far improper if really 
they were claims litigated in two different suits separately instituted. Applyinz 
this test, as in my opinion a proper test applicable to the class of case before me, 
I am of opinion that this was pre-eminently a case in which the Court below ought 

, to have exercised its discretion in favour of allowing the application of the first 
defendant. As pointed out by the learned advocate for the petitioner before me, 
there is at least one common question which would arise as between the two claims 
which would get combined for trial if Order 8-A of.the Civil Procedure Code 
were to be applied to the present case, viz., whether the moneys in question originally 
deposited by the second defendant belonged to the plaintiff or belonged to the 
second defendant or were merely ‘placed in the name of the plaintiff with the first 
defendant. Were the suit of the respondent before me a suit on a negotiable 
instrument, different considerations might possibly arise. But all thet Mr. ‘Srini- 
vasan, learned advocate’ for the respondent, has urged is that his simple suit for 
recovery of money on deposit with the first defendant would get enlarged in its 
scope by the addition to the record of the pleadings as between the first defendant 
and the second defendant and by the issues that might be consequential upon those 
pleadings. As J have already stated, that, in my opinoin, is not a ground for refusal 
of the application of Order 8-A of the Civil Procedure Code to a case otherwise 
appropriate. : 

For the reasons given by me, it follows that this revision must be allowed. In 

the circumstances of the case, there will be no order as to costs so far as this Cour- 
is concerned. _ MA WA - 


R.M. . ——— - os i Revision allowed. 
a ai Kimia na aa e a 





1. (1998) 2 M.L.J. 886 : I.L.R, (1939) Mad. 259. e 


: LJ 
808 THE MADRAS LAW JOURNAL REPORTS. [1953 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' 
PRESENT :—Mr. Justice Mack. 


Chittirala Mahalakshmamma . : .. Appellant* . 
v. | S f 
Senisetti Hanumayya and another .. Respondents. 


Code of Civil Procedure (V of 1908), section 47—Scope of-—Application in execution—Parties against 
whom no relief is claimed in the suit itself If their rights could be agitated in execution under section 47— Practice. 

In-order to bring the applications in execution with.n the scope of section 47 two conditions 
must be satisfied. First is that it must be a question arisirg between the parties to the suit in which 
the decree was passed. The second is that it must relate to the execution, discharge or satisfattion 
of the decree. The word “and.” in this connection in sect.on 47 (1) appears to be highly significant, 
It would be opening an avenue of abuse if a plaintiff were to include as defendants in a suit quite 
improperly, persons who are really unnecessary, and while riot being able to have any issue decided 
as between him and them in the suit itself, be permitted to pursue remedies against them in execution 
under section 47, Civil Procedure Code and have them determined without the payment of any court- 
fee. No doubt, it is always open to the executing Court to treat any proceedings under section 47 
as a suit and, if necessary, order payment of any additiomal court-fee. : 

Appeal against the order of the Court of the Subordinate Judge, end Additional, 
of Guntur, dated 24th August, 1949, in A. S. No.: 17 of 1949, preferred against the 
order in E. A. No. 331 of 1948 in O; S. No. 188 of 1944, District Munsif Court of 
Narasaraopet. s : » 


P.. V. Chalapathi Rao. for Appellant. 
B. V. Ramanarasu for Respondents. E 
The Court delivered the following 


JUDGMENT.—This isan appeal against the order by the learned Additional 
. Subordinate Judge of Guntur remanding E. A. No. 331 of 1948 for fresh disposal 
by the District Munsif of. Narasaraopet. l 


The appellant is a widow one Mahalakshmamma who was impleaded as 
the end defendant in a suit filed by the respondent decree-holder on a pronote 
executed by her deceased father-in-law Ramakotayya, whose widow was impleaded 
as the first defendant. In the suit, the appellant was exonerated, with costs, by the 
learned. District .Munsif, and the decree-holder obtained a decree against the . 
assets of Ramakotayya in the hands of his widow. In execution he attached im- 
moveable property to which the appellant laid claim in a petition under Order 21, 
rule 58, and sections 47 and 151, Civil Procedure Code. She claimed the attached 
property as being her own by virtue of a purchase in execution of a decree which 
she obtained against her own father-in-law, who had, it was alleged, taken pos- 
session of valuable moveable property belonging to her, while she was a ward of 
Court, and furnished security for a substantial amount: "The learned District 
Munsif held that the appellant had prima facie title and possession and allowed 
her claim petition. In ‘appeal, the learned Subordinate Judge taking the view 
that she was a party to the suit the decree of which was under execution remanded 
the claim petition for dispgsal on its merits under section’ 47, Civil Procedure Code, 
negativing tite view of the District Munsif that the decree-holder’s remedy was 
in this case by way of a separate suit to set aside the summary order on the claim 
petition. EE rd | 

I have no doubt that the view taken by the learned District Munsif is correct. 
There were two views taken in decisions of this Court as regards the application 
of the explanation to section 47, Civil Procedure Code, according to which, for the 
purpose of that section, a plaintiff whose suit has been dismissed and a defendant 
against whom a suit has been dismissed are parties to the suit, The earlier narrow 
view-taken in Sethu Konar v. Ramaswami Konar!, was that the ground on which a 
party is exonerated from the suit can never determine whether he continues or 

* A.A.O, No. 659 of 1949. ; 13th February, 1953. 

. r- (1925) 50 M.L.J. 205 : EL.R, 49 Mad. 494. e : 4 
l ; 
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ceases to be a party, but it will depend entirely upon whether his name has been 
struck off from or retained.on the record. This view was negatived by a Full 
Bench decision in Abdul Sac v. Sundara Mudaliar*, which followed the earlier view, 

e taken in Krishnappa v. Periasami?, by Ayling and Kumaraswami Sastriar, JJ. The 
learned Subordinate Judge considered the decision in Abdul Sac v. Sundara Mudaliar!, 
but took the view that it did not apply to the facts of the present case, as there it was 
a case of a party claiming a title paramount in a mortgage suit. The learned 
Subordinate Judge failed to observe that this was a"case where the appellant claimed 
2 paramount title to this property as against the deceased executant of the pronote 
on which the decree-holder obtained his decree. The Full Bench decision is 
clearly in point and governs. the present case. The view taken. there was also 
followed in Jujishti Panda v. Lakshmana? and Thangachami v. Veerappa*. In Jupishti 
Panda v. Lakshmana?, Beasley, C.J., who also delivered the judgment of the Full 
Bench in Abdul Sac v. Sundara Mudaliar!, expressed the view that on the exoneration 
or the striking out of the names of persons on the ground of misjoinder, they cease to 
be parties to the suit and that such defendants must be treated as persons who 
had been dismissed from the suit and not as person against whom the suit had been 
dismissed. This view was also followed in Thangachami v. Veerappa*, in which it was 
held that a defendant who was not a necessary party would not be a party to the 
suit, within the meaning of section 47, if he is exonerated without his claim being 
adjudicated upon. There can be no doubt following this line of decisions that 
this is a case which is not governed by section 47, Civil Procedure Code, but by 
Order 21, rule 58. 4 


There is a further aspect of section. 47 which requires two conditions to be 
satisfied, in order to bring applications in execution within its scope. The first 
condition is that it must be a question arising between the parties to the suit in which 
the decree was passed. The second condition is that it must relate to the execution, 
discharge or satisfaction of the decree. The word “and” in this connection in 
section 47 (1) appears to me to be highly significant. In the present case, the 
question raised as between the plaintiff decree-holder and the present appellant 
could’ not have been adjudicated upon in the suit on the pronote. I entirely 
fail to see how an issue as between the parties which could not in any event have 
been decided in the suit itself and does not arise between the parties can be decided 
in execution proceedings by way of an application under section 47, Civil Procedure ' 
Code. This is an aspect of section 47, Civil Procedure Code, which has not been 
specifically adverted to in the decisions‘to which I have been referred. It would 
be opening an avenue of abuse if a plaintiff were to include as defendants in a suit, 
quite improperly, persons who are really unnecessary and while not being able 
to have any issues decided as between him and them in the suit itself, be permitted 
to pursue remedies against them in execution under section 47, Civil Procedure 
Code and have them determined without the payment of any court-fee. No doubt, 
it is always open to the executing Court to treat any proceedings under section 47 
as a suit and, if necessary, order payment of any additional court-fee. In this case, 
however, it is of considerable importance as to who should be the plaintiff in the 
suit to be filed whether it is the appellant whose property has been attached, or 
whether it should be the decree-holder, who has prima facie failed to show that the — , 
property attached belonged to his original debtor. I have no hesitation on the * 
facts of this case, in restoring the order of the learned District Munsiff and referring 
the decree-holder to a suit, ifso advised. Theappeal is allowed with costs through- 
out. Leave refused. * 


R.M. l l Appeal allowed. 


(1930) 59 M.L.J. 932 : L.L.R. 54 Mad. 964. ' 
, 81 (F.B.). 39. A.LR,.1933.Mad. 435: 
a, (1916) 32 M.L,J. 932: LLR, 40 Mad, 4. ALR., 1937 Mad, 268, 
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IN THE HIGH, COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mn. P. Vi RAJAMANNAR, Chief Justice AND Mr. Justice VENKATA- - 
RAMA AYYAR. : i 


The Royal Calcutta Turf Club ^ i .. Appellant* e 
B U. iB j - 
V.K.T. Raman Menon and another .. Respondents. 


Letters Patent (Madras), clause 15—Judgment-—Order refusing or allowing inspection of documents 
under the Original Side Rules, Madras High Court—If a judgment—Whether an appeal lies. 


An order refusing to allow inspection of certain accounts which were disclosed in the affidavit 
of documents of a party to a suit on the Original Side of the High Court is not a judgment within 
the. meaning of clause 15 of the Letters Patent and therefore no appeal lies from it. On principle 
there is no difference even if the order allows inspection. j ` 
- D. K. Asher v. V. C. Gopalaratnam, (1926) 52 M.L.J. 192 and Tuljaram Row v. Alagappa Chettiar, 

- (1910) 21 M.L.J.1: LL.R. 35 Mad. 1 (F.B.), followed. NG 
. On appeal from the ordér of the High Court dated 11th December, 1952, in 
the exercise of the Ordinary Original Civil Jurisdiction in Application No. 4622 of 
1952, in C. S. No. 255. of 1952. | 
Messrs. King and Partridge, K. Veeraswami, G. John Arthur and C. K. Vedachalam 
for Appellant. ‘ i 


S. Gopalarainam for Respondents. 


The Judgment of the Court was delivered by’ 

Rajamannar, C.7.—This is an appeal under clause 15 of the Letters Patent 
against an order made by Panchapakesa Ayyar, J., on 11th December, 1952, on 
an' application by the plaintiff in C. S. No. 255 of 1952. By this order, the learned 
Judge directed the 2nd defendant in the suit to grant copies of certain original 
statements to the plaintiff on or before 22nd January, 1953, and that till the copies 
are granted the advocate for the plaintiff was free to have inspection and discovery 
of true copies in the two files by applying to the learned counsel for the 2nd defendant. 
The 2nd defendant is the appellant. ^ ^ 


A' preliminary objection was taken on behalf of the respondent that no appeal 
lies, because the order of the learned Judge does not amount to a judgment within 
the meaning of that term in clause 15 of the Letters Patent. We are of opinion 
that the preliminary objection is well founded. It is sufficient for us to refer to 
the decision in D. K. Asher v. V. C. Gopalaratnam, wherein it was held that an order 
refusing to allow inspection of certain accounts which were disclosed in the affidavit 
of documents of a party to a suit on the Original Side of the High Court was not a 
“ judgment ”-within the meaning of clause 15, and therefore no appeal lay from it. 
In this case, the order allowed the inspection. We see no difference in principle 
which would prevent the application of the rule laid down in this decision to the ' 
present case. 7 


Mr. O. T. G. Nambiar, learned counsel for the appellant, relied upon the test 
which was laid down by White, C. J., in the leading case of Tuljaram Row v. Alagappa 
Chettiar?. The learned Chief Justice laid down the following test :— 

** The test seems to me to be not what is the form of the adjudication but what is its effect in the 
suit or proceeding in which it is made. If its effect, whatever its form may be, and whatever may 
be the mature of the application on which it is made, is to put an end to the suit or proceeding so far 
as the court before which the suit or proceeding is pending is concerned, or if its effect, if it is not com- 
plied with, is to put an end to the suit or proceeding, I think the adjudication is a judgment within the 
meaning of the clause." 

It is contended that if the order under appeal is not complied with there is the 
danger of the defence of the appellant being struck off on an application by the 
plaintiff under Order 11, rule 21, Civil Procedure Code. That rule says : 





* O.S. Appeal No. ro of 1953. : 13th February, 1953. 
1. (1926) 52 M.L.J. 192. e 2. (1910) 21 M.L.J. 1 : L.L.R. 35 Mad. 1 (F.B.). . 
° r l 7 
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* Where any pay fails to comply with any:order to answer interrogatories, or for discovery 
or inspection of documents, he shall, if a plaintiff, be liable.to have his suit dismissed for want of prose- 
cution, and, if a defendant, to have his defence, if any, struck out, and to be placed in the same posi- 
tion as if he had not defended, and the party interrogating ór seeking discovery or inspection may 
apply to the court for an order to that effect, and an order may be made accordingly." 


It is obvious that the order now under appeal is not an order passed under this rule. 
If and when the appellant fails to comply with the order under appeal, then it is 
open to the plaintiff to apply under the above rule to have the defence struck out, 

eand on that application, the Court may, it may not, make an order striking out the 
defence. It is, therefore, clear that the order now under appeal, if not complied 
with, does not by itself put an end to the suit.or to the defence of the appellant. 
The test laid down by the learned Chief Justice in the above case, is, therefore, not 
fulfilled in this case. i i 


* Following the decision of the Division Bench in D. K. Asher v. V. C. Gopalaratnam1 
and the principle of the decision in Tuljaram Row v. Alagabpa Ghettiar?, we hold that 
the appeal is not maintainable. M 

The appeal is, therefore, dismissed with costs.” 
R.M. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. P. V. RAJAMANNAR, Chief Justice. 
Pottimurthi Sadasivayya .. Appellant* 
v. : > 
Tadepalli Venkata Narayana and Co., Head Office, Narasaraopet.. Respondent. : 


Contract —Damages for breach of —Contract illegal and unenforceable—Subsequent promise to pay damages— 
How far enforceable. i 


Damages for breach of a void and illegal contract cannot form the consideration for promise 
to pay them. Where a forward contract in groundnut oil is prohibited in the Vegetable Oils and Oil- 
cakes (Forward Contracts Prohibition) Order, 1944, a cọntract in contravention of such a prohibition 
is illegal and unenforceable and any subsequent promise to pay damages for breach of such illegal 
contract cannot certainly be enforced. ' 

Appeal against the decree of the Court of the Subordinate Judge, Guntur, 
in A. S. No. 156 of 1948, preferred against the decree of the Court of the District 
Munsiff, Narasaraopet in O. S. No. 130 of 1947. 

Ch. Suryanarayana Rao for Appellant: 

K. Kotayya for Respondent. DG 

The Court delivered the following i 

Jupcment.—There is no substance whatever in this second appeal. There was 
a forward contract for the sale and purchase of 310 tins of groundnut oil entered 
into on 6th October, 1944, on which date the Vegetable Oils and Oil-cakes (Forward 
Contracts Prohibition) Order, 1944, was in force, which prohibited all forward 
contracts in groundnuts and groundnut oil. The plaintiff who was the purchaser, 
evidently to evade the provisions of this order, prevailed upon the defendant to agree 
to pay Rs. 504-6-6 towards compensation and this arrangement, was embodied in 
another contract, dated 13th December, 1944, under which the pfaintiff was des- 


cribed as the seller and the defendant as the buyer. ‘The price was fixed at a higher ° 


rate than the price fixed by the original contract. On the back of this documenz, 
there was the following endorsement : : 


“ The contract whereby the seller herein bought from the buyer herein jor tins at the rate of 
Rs. 6 is settled hereby without any need for delivery of the commodity relative to this contract (thus) :— 


Settled that the difference.in price of the said 301 tins (413 maunds, viz., Rs. 504-6-6 at the rate 
of Rs. 1-3-6 per tin) is to be paid to Pottimurti Sadasivayya Garu (plaintiff) by Tadepalli Venkata- 


narayana (defendant) before 31st December, 1944.” If it is not paid within the due date; it is to be : 


paid with interest at the rate of annas eight per rupee one hundred per month.” 





1. (1926) 52 M.L.J. 192. . 9. (1910727 M.L.]. 1 : LL.R. 5 Mad. 1 (F.B.). 
* S.A. No. 1266 of 1949. ! _ Gth February, 1953 
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The result of this arrangement is set out in paragraph 4 of the plaint as a compro- 
mise between the parties that the defendant should pay to the plaintiff Rs. 504-6-6 
towards compensation for the loss incurred by the plaintiff. The suit was brought 
for the recovery of this amount with interest. One of the defences was that the 
contract was illegal and unenforceable by reason of the provisions of the Vegetable 
Oils and Oil-cakes (Forward Contracts Prohibition) Order, 1944. Both the Courts 
have upheld this plea and dismissed the suit. Hence this second appeal.: 

Obviously, the Courts below were right. The contract dated 6th October, 1944,e 
was clearly an illegal and void contract. The promise to pay Rs. 504-6-6 as damages 
for breach of this contract which was itself an illegal contract cannot certainly be 
enforced. It.is clear that the object of the parties was to: evade the provisioneof 
law which prohibited forward contracts. i : 

: Two points were raised before me,by learned counsel for the appellant. One 

was that the suit contract was exempted under a subsequent notification of the 
Central Government. "That notification exempted forward contracts which were not 
transferable to third parties. It surely cannot be contended that the suit. contract 
was such a contract. It is an ordinary contract of a sale of goods and was trans- 
ferable. me : < . | 

The second point is that though the original contract of sale was illegal, never- 
theless the subsequent promise to pay Rs. 504-6-6 was enforceable because according 
to the defendant he did not know that the contract was prohibited by law. No 
authority was cited in support of this extraordinary contention. - Learned counsel 
wanted to cite cases in which it has been held that even if a party enters into an 
obligation in ignorance of his rights, nevertheless such a promise will be binding 
on him. We are not concerned with ignorance of rights ; we are concerned here 
with an illegal contract. Damages for breach of a void and illegal contract cannot 


‘form the consideration for a promise to pay them. 


There are no merits in this second appeal which is dismissed with costs. 
R.M. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. '’ 
PRESENT — MR. JusricE BALAKRISHNA AYYAR. 


Ananthoth Gopalan .. Apellant* 
v. i : : 
Eram, Veettil Kanaran and another .. Respondents. 


Transfer of Property Act (IV of 1882), section 53-4, Proviso—Scope of protection afforded under — Noticc— 
What amounts to—Manner of getting notice—If material—Payment of mongy— When sufficient to constitute 
part performance. 

The Proviso to section 53-A of the Transfer of Property Act is intended to protect persons who in 
actual truth and in fact have no notice of the interests af a contracting party. But when actually 
as a matter of fact they have such notice, (for instance in the course of casual conversation) the infor- 
mality of the manner in which they acquired that notice or information does not appear to be material. 
The main thing is that the transferee should know. It does not matter how he knows it. So long 
as it is credible information, which a person of ordinary prudence will take notice of, he will be bound 


- by it. Payment of money may also be sufficient to constitute part performance and will be sufficient 


compliance with the requirements f section 53-A of the Transfer of Property Act and such payment 
can be treated as an act in furtherayce of the contract when it is proved that such money had been 
paid under the contract. Maddison v. Alderson, (1883) L.R.8 A.C. 467, considered. 


: Appeal against the decree of the Court of the Subordinate Judge, Tellicherry, 


in A. S. No. 105 of 1947 preferred against the decree of the Court of the District . ; 
"Munsiff, Nadapuram, in O. S. No. 932 of 1944. : 


M. K. Nambiar for Appellant. — T 
D. A. Krishna Variar and M. Sekhara Menon for Respondents. 
The Court delivered the following. : 


Jupemenr.—The jenmam right in the suit properties belongs to the second 
defendant. In May .1943, he put the first defendant in possession of the properties 


-$ S.A, No. 1029 of 1949. 5th February, 1953. 
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under an oral lease? The lease was apparently for a period of one year. On goth 
June, 1944, the second defendant executed, a kanom kuzhikanom in favour of the 
first defendant. See Ex. D-r. The document refers to the oral demise of the oth 
May, 1943, admits receipt of the kanom aniount of Re. 1 and demise fee of Rs. 125 
and proceeds to confer kanom kuzhikanom right for a period of 12 years. But this 
document was not registered. On 24th July, 1944, the second defendant executed 
a registered kanom kuzhikanom deed in favour of the plaintiff (Ex. P-1). On the 
girength of Ex. P-1 the plaintiff sued to recover possession of the suit property. 
The District Munsiff of Nadapuram dismissed the suit. His appeal to the Sub- 
ordinate Judge of Tellicherry having failed, he has come up to this Court. 


* One of the defences, which the first defendant set up, was that he is entitled 
to the protection conferred by section 53-A of the Transfer of Property Act. ‘This 
plea Was accepted by the learned Subordinate Judge. Mr. Nambiar, the learned 
counsel for the appellants, argued that the learned Subordinate Judge was wrong 
in having done so: He raised in the main two points. One was that before the 
first defendant can be given the protection conferred by section 53-A of the Transfer 
of Property Act, it must be shown that the plaintiff had. notice of the contract in 
favour of the first defendant. Dealing with the finding of the Courts below that 
the plaintiff had such notice, Mr. Nambiar stated that the finding was based upon 
a misapprehension of the evidence. The evidence of the first defendant was that 
some time after Ex. D-1 had been executed he was travelling in a bus with the 
plaintiff and the plaintiff's father and that during the course of the journey, he 
informed the plaintiff about the execution of Ex. D-1 and also about the payment 
of money. This is what he stated in chief : : 

“ Two months before the auction of the shops the plaintiff's father Chathukutty, thé plaintiff 
and I went together by bus to Badagara. We were going to sce some shop renters to arrive at an 
agreement to prevent high bids due to competition. When we went on that occasion, Ex. D-1 
had already been signed. Plaintiff asked me whether I had taken a written lease. I told him that 
money had been paid and documents executed but not registered." 

But in cross-examination he deposed : : : 

“J do not remember the date on which Chathukutty, the plaintiff and I went to Muttangal to 
try to sec that there was no competition in bidding On our way to Muttangal 


1 spoke to them about my having taken a lease of the plaint property. I cannot say whether any one 
else heard it. He knew only of my having’ taken an oral entrustment of the property and not a 


written lease.” . 
Mr. Nambiar laid emphasis on this last sentence appearing in this series of answers 
and argued that assuming the story of the first defendant that he had a conver- 
sation with the plaintiff and his father during the course of their journey by bus 
to Badagara or'Muttangal is true,. what he told them must have been about the 
oral lease of 1943 and not about Ex. D-1. I am inclined to think that this series 
of answers in cross-examination are the result of a certain amount of confusion 
either in the mind of the cross-examining counsel or in the mind of the witness 
or of both, because immediately afterwards the witness stated : 


* When Chathukutty came to my shop I had told him about my having taken an oral lease. 
That was three or four months before we went to Muttangal.” 


Apparently there were two distinct talks and there was some confusion about them. 
This however is not a matter which I need pursue fürther because the question 
whether the story of the first defendant that he told the plaintiff and his father. about 
Ex. B-1 is true is a plain question of fact and on this point both the Courts have 
found the evidence to be acceptable. In second appeal, I cannot go behind it. 


Mr. Nambiar next argued that even assuming this evidence is true, the talk 
was necessarily of a casual nature ; so casual in fact that nobody need have taken 
notice of it. According to him, a casual talk is not sufficient to constitute the sort 
of notice that section 53-À of the Transfer of Property Act requires. In support of 
this argument of his, he referred to the decision Re Ticherier*. .I do not read that 
decision as laying down a general rule that in no case will information given in the 
CÓ ——MÀ—— A ———— — À— M —— MÀ ——— 

* a. ; , 1. (1865) 55 E.R. 918. ! 
102 : - 
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course of what he called a casual conversation be sufficient to cqnstitute notice. Of 
course, the informality attending a conversation may be such that no man of ordinary 
prudence would take any notice of it. If the information had been. made available 
in such circumstances, it may be legitimate to say “ I heard it so casually that I 
took no notice of it^ But that cannot be said in this case. It is true the conver- ‘ 
sation was informal but the information given was such that anybody in the position 
of the plaintiff was bound to have remembered it. The proviso to section 53-A of 
the Transfer of Property Act is intended to protect persons who in actual truth and 
fact have no notice of the interests of the defendants ; but when actually and as & 
matter of fact they have such notice, the informality of the manner in which they 
acquired that notice or information does not appear to be material. The main 
thing is that the transferee should know ; it does not matter how he knows it. * So 
long as it is credible information, which a person of ordinary prudence will take 
notice of, he will be bound by it. ° 


The second contention of Mr. Nambiar was that the payment of Rs. 125 which 
Ex. D-1 recites, is not sufficient part performance within the meaning of section 53-A 
of the Transfer of Property Act. ‘The second paragraph of section 53-A requires 
that the transferee should have done some act in furtherance of the contract. Mere 
payment of money he said would not be an act in furtherance of the contract. In 
support of his argument he referred to the decision in Maddison v. Alderson’. At pages 
478 and 479 the following passage occurs : , 


* And it may be taken as now settled that part payment of purchase money, is not enough ; and 
judges of high authority have said the same even of payment in full.” 3 : 


The reason for the rule was explained immediately afterwards : 


“ The best explanation of it seems to be that the payment of money is an equivocal act not (in 
itself) until the connection is established by parol testimony, indicative of a contract concerning 
land . .'. . All the authorities show that the acts relied upon as part performance must be un- 
equivocally and in their own nature referable to some such agreement as that alleged." 

In this particular case, there can be no doubt whatsoever.as to why the sum of 
Rs. 125 was paid. The document Ex. D-1 expressly states that the demise fee of 
Rs. 125 has been recovered in respect of the document arid there is oral evidence, 
which was accepted by the Courts below; tha: the first defendant told the plaintiff ` 
and his father that money had already been paid under the document. That seems 
to be sufficient compliance with the requirements of section 53-A of the Transfer of 
Property Act and I am not prepared to say that no payment of money can be 
treated as an act in furtherance of the contract. If the Legislature had intended 
to lay down a rule that no payment of money was to be treated as an act in further- 
ance of the contract, I would have expected it to insert the words “ not being a 
payment of money” before the expression “in furtherance of the contract" in 
paragraph 2 of the section. Both the points taken before me have failed. 


In the result, the appeal fails and is dismissed with costs. 
R.M. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
* Present :— MR. P. V. RAJAMANNAR, Chief Justice. 


Deva Venkatakrishna Reddi and others z Appellants* 
v. : 
Govindaraja Mudaliar .. Respondent. 


Landlord and terant—Suit for rent— Joint owner or a co-sharer—If could sue for proportionate rent — 
Agreement to pay and receive proportionate rent—Exception to rule—How proved. 


It must be taken as well established that a joint owner or a co-sharer is not entitled as such to 
sue for proportionate rent ; but it has been held that though this is undoubtedly the established rule, 


1. (1883) L.R. 8 A.C. 467. 


* Second Appeals Nos. 1005 to 1009 of 1949 and " re 
~ (C.M.P. Nos. 1138 to 1142 of 1953.) 13th February, 1953. 
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nevertheless, if the parties, namely, the landholders and the tenant agree to accept and pay propor- 
tionate rent according to shares, there is nothing illegal in such an arrangement. There can be an 
exception to the general rule where there is an agreement between the parties and presumably this 
agreement can be proved in one or other of the ways known to law. 


Raju Goundan v. Kuppu Goundan, A.I.R. 1936 Mad. 402, followed. T $ 


Appeals against the decrees of the District Court of Chittoor in A. S. Nos. 166, 
etc., of 1948, respectively, preferred against the decrees of the Court of the Special e 
Dy. Collector, Chandragiri, in R. S. No. 749 of 1946, etc., respectively. | | 
* Kasturi Seshagiri Rao and Kasturi Sivaprasada Rao for Appellants. 

A. K. Muthuswami Aiyar for Respondent. 

ə The Court delivered the following 

UDGMENT.—These second appeals arise out of a batch of suits filed by one of 
the Jandholders of Sri Vilasapuram in Tiruttani Division in the Chittoor District 
against the tenants of the village for the recovery of his share of the rent for faslis 
1353 to 1355. The main dispute between the parties in the Courts below and 
before us was in respect of two matters: (1) whether the plaintiff who was only 
one of the co-sharers was entitled to sue for his share of the rent due, and (2) what 
is the proper rate of rent, whether it was payable cropwar or in cash. The Special 
Deputy Collector of Chandragiri as well as the learned District Judge of Chittoor 
decided against the tenants-defendants on both the points. They are the appellants 
before me. 

The first contention of the learned counsel for the appellants was that as the 
plaintiff was admittedly only entitled to 29/40 in a portion of the village which 
remains undivided between the five sharers including him, he cannot maintain the 
suit for recovery of a proportionate rent without making the other co-sharers 
parties. He relied on the decision in Fihiraja Mudaliar v. Murugesa Mudaliar! 
in support of his cohtention. That decision, however, does not directly govern 
the present case. There an elder brother in a divided family commenced pro- 
ceedings under sections r1: and 112 of the Madras Estates Land Act against the 
tenants in the village belonging to the family without making his minor younger 
brother a party to the proceedings. He wanted to bring the entire holding to sale 
for the arrears of rent due. It was held that it was not competent for him to initiate 
such proceedings without making the^other co-sharers parties. The principle- 
laid down in that decision is to be found in the following passage : 

“Tf there is more than one landholder . . . . . it would not be competent for one land- 
holder to exercise the power of sale or initiate proceedings in regard thereto without the other land- 
holder or landholders being made parties to such proceedings." 

In the present case, the plaintiff is not seeking to do any such thing. He is only 
seeking to recover his share of the rent due. 

It must be taken as well established that a joint owner or a co-sharer is not 
entitled as such to sue for proportionate rent, but it has been held by a Division . 
Bench in Srinivasa Varadachariar v. Sami Reddi?, that though this is undoubtedly the 
established rule, nevertheless if the parties, namely, the landholders and the 
tenant agree to accept and pay proportionate rent according to shares, there was 
nothing illegal in such an arrangement. In that case, the agreement between the 
parties was evidenced by the execution of pattas and muchilikas ire respect of the 
particular share of the plaintiff landholder. There afe no such pattas and muchi- 
likas in the present case. But I consider that the ratio decidendi of this decision is 
that there can be an exception to the general rule where there is an agreement 
between the parties, and presumably this agreement can be proved in one or other 
of the ways known to law. Execution of pattas and muchilikas would, of course, 
be very good evidence, but it may be possible for a court to find such an agreement 
even on other evidence, as for instance, continued practice and usage. The view 
I take of the decision in Srinivasa Varadachariar v. Sami Reddi? is also the view taken 
in Raju Goundan v. Kuppu Goundan?. The learned Judge there observed as follows : 
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“In Srinivasa Varadachariar v. Sami Reddi! it was held that though a jolat owner is not entitled 
to sue for proportionate rent, if parties agree to accept and pay proportionate rent according to 
shares, there is nothing illegal in it and that an owner of 5 1/8 share in a shrotriem village was held 
entitled to tender a patta for his 5 1/8 share. ‘This decision therefore seems to assume that it is open 
by agreement between the several joint holders and the ryot to apportion the rent payable to each , 
landholder and that in respect of each landholder there can be a tender of pattas and muchilikas with 
reference to that share." ` 
The question is whether there is proof of such an agreement in this case. No doubt 
the Courts below have discussed this question in dealing with the issue of non- 
joinder. But I am not satisfied that they have appreciated the correct legal positio? 
in dealing with this question. Even the parties did not approach the question in the 
proper way. It is, therefore, necessary that there should be a fresh finding on 
this point, after giving an opportunity to both the parties to adduce such evidehice 
as they choose to on the question. I do not think it necessary to remand the case 
to the trial Court. It is sufficient if it is remanded to the appellate Court w?th a 
direction that the learned District Judge may admit such additional evidence as 
the parties may choose to adduce on this question. To make the position clear, 
I once more repeat the question which arises for decision, namely, whether in this 
case there is an agreement between the several co-sharers and the ryots to apportion 
the rent payable to each landholder by each ryot. 

Tt was next contended on behalf of the appellants that the finding of both the 
Courts that the prevailing rents in respect of the suit lands is the cropwar rate 
should be set aside, as it is not supported by.the evidence. I do not think in second 
appeal it is open to me to reject the concurrent finding of the, Courts below on what 
is really a question of fact. It cannot be said that there is no evidence whatever to 

' support the finding of the Courts below. I therefore overrule this contention 
on behalf of the appellants. 

The second appeals are allowed. "There will be.an order of remand of the 
appeals to the Court of the District Judge of Chittoor for final disposal of the appeals 
after deciding the question ‘mentioned earlier on in the judgment as to the main- 
tainability of the suits. The appellant will be entitled to a refund of the Court-fee 
paid on the memoranda of second appeals. The costs of the second appeals will 
abide and follow the result. 

C. M. P. Nos. 1138 to 1142 of 1953 :- ‘These applications filed under the pro- 
visions of Madras Act XXVI of 1948 shall be transmitted to the Court of the District 
Judge for disposal. : 

R.M. Appeals allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. `.. 
PRESENT :—MR. Justice RAMASWAMI, 


` Moidin Kunhi Beavy and another .. Afpellants* 
v. 
K. Gopalakrishna Mallayya, minor and another .. Respondents. 


Easements—Natural rights and easements—Distinction—Right to light and air—When an easementary 
right—Right to enforce against trespassers. ; H 
D The right to light and air may be either a natural right forming one of the incidents of property 
or it may be an easement. Natural rights are by law annexed to, and are inherent in, land ex jure 
naturae and-exist prima facie in all, cases as between a landowner and his neighbour ; they are rights 
in rem and enforccable against all who may violate them. Natural rights though resembling easements 
in some respects are clearly distinguishable from them. The essential distinction appears to lie in this 
that easements are acquired restrictions of the complete rights of property or to put it in another way, 
acquired rights abstracted from the ownership of one man and added to the ownership of another ; 
whereas natural rights are themselves part of the complete rights of ownership, belong to the ordinary 
incidents of property and are ipso facto enforceable in law. „Natural rights are themselves subject 
to restriction at the instance of easements. In the case of an easementary right there is no distinction 
in case of interference with light and air about the adjoining occupier being either a trespasser or an 
owner. 
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4th Febsuary, 1953. 


| " 

e 4 , : yoe ; 

ij MOIDIN KUNHI BEAVY v. MALLAYYA (Ramaswami, 7-) 817 
Appeal against the decree of the Court of the Subordinate Judge, South Kanara, 


in A. S. No. 203 of 1946, preferred against the decree of the District Munsiff Court, 
Kasargod, ‘in O. S. No. 503 of 1944. 


B. Pocker and P.A.Q. Meeran for Appellants. . 
K. Vittal Rao for Respondents. 


“e The Court delivered the following | 


Jupement.—This is an appeal preferred against the decree and judgment 
of the learned Subordinate Judge of South Kanara, in A. S. No. 203 of 1946, con- 
firming the decree and’ judgment of the learned District Munsiff of Kasargod in- 
O. S. No. 503 of 1944. 1 


“The established facts are : The plaintiffs have constructed a shop and a building 
in 1930 and adjoining their premises there was vacant poromboke land. Defend- 
ants have occupied this poromboke land and have put up a building, a portion of 
which they are using as a coffee hotel. There is no dispute that this was long 
subsequent to the construction of shop and building by the plaintiffs. In putting 
up that building, the defendants who are trespassers upon the poromboke property 
have done the following things. They have interfered with the walls of the plaintiff’s 
shop and building in order to raise their roof. In addition they have so put up* 
their roof that they have practically cut off light and free air which used to enter 
the plaintiff's upstairs through the windows U and R:; they have also constructed 
an oven in room L-2'and the smoke and offensive smell emanating therefrom gets 
through these windows into the upstairs of the plaintiffs’ shop making the upstairs 
uninhabitable and constituted an unmitigated nuisance. Therefore they came 
to Court with this suit for mandatory and permanent injunction in regard to the 
obstruction of light and air. The .contention of the defendants was that the 
plaintiffs have not acquired an easementary right for light and air and that they 
were within their rights in doing what they had done. Both the Courts have found 
that the plaintiffs’ version regarding the facts set out above is true and that the 
plaintiffs interfered with, in their natural right of enjoying the, light and air and 
are entitled to the injunction asked for. Hence the appeal by the defeated 
defendants. , . | i 


The sole point for determination before me is whether in order to inaintain . 
the suit the plaintiffs should have proved that they had acquired an easementary 
right to light and air, | 


In my opinion, the plaintiffs are not bound to show that they have acquired 
an easementary right in order to obtain the reliefs asked for by them and which 
has been granted. Here are my reasons. 


The right to light and air as.pointed out by Peacock in the law relating to 
easements in British India (3rd Edn.) may be either a natural right forming one 
of the incidents of property or it may be an easement. ‘It is unnecessary for the 
purpose of this appeal to go into thé question whether the popular amalgamation 


of both these rights in the phrase “light and air” i$ accurate or irfaccurate. It is , 


enough to point out as mentioned in Combe's Law of Light, page 15, that that 
phrase is misleading and these two easements though very similar are acquired under 
different circumstances. That both of them constitute an adjunct to and are inherent 
in land ex jure naturae and exist prima facie in all cases as between the landowner 
and his neighbour and secondly that they .can be acquired as an easementary 
right cannot be disputed. ; 


The distinction betwéen natural rights ánd easements is drawn by Peácock 
on Easements (3rd Edn.), at page 24, as follows : ~ 


“ Natural rights are by law annexed to, and are inherent in land ex jure naturae, of natural right, 
and exist prima facie in all cases as between a landowner and his neighbour, otherwise, as Mr. Goddard 
says'in his work on Easements (7th Edn., page-3) “no man would be assured that his land would 
not at any moment be rendered useless by a. neighbour's act otherwise lawful, or a neighbour might 

* ‘ x 
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deprive a landowner of the benefit of certain things which in the course of nature have been provided 

for the common good of mankind. | , 


Further, natural rights are rights in rem, that is, enforceable against all who may violate them, 
and they are either affirmative, as rights to do something or negative, as rights which every owner 
of immoveable property has, that his neighbour shall not disturb the natural conditions under which 
he enjoys his property. : 

Natural right though resembling easements in some respects, are clearly distinguisbable from them. 

The essential distinction between easements and natural rights appears to lie in this that ease 
ments are acquired restrictions of the complete rights of property, or, to put it in another way, acquired 
rights abstracted from the ownership of one man and added to the ownership of another, whereas 
natural rights are themselves part ofthe complete rights of ownership, belong to the ordinary ixci- 
dents of property and are ipso facto enforceable in law. Natural rights are themselves subject to res- 
triction at the instance of easements.” ` d 

The basis for both these rights has been set out in Aldred’s case!, (page 70 of 
Peacock on Easement) where it was set out that f : 

‘in a house four things are desired,—the habitation of man, the pleasure of the inhabitant, 
the light and wholesome air, and for nuisance done to the habitation of a man, for that is the 
principal end of a house, an action lies and so for the hindrance of light and air for both -are 
necessary.” 

The natural corollary of these natural rights is that they are subject to the 

‘rights of adjoining owners who for the benefit of the community have and must 
have rights in relation: to the use and enjoyment of their property that qualify and 
interfere with those of their neighbours’ rights to use their property in the various, 
ways in which property .is commonly and lawfully used (per Bramwell, L.J. in 
Bryant v. Lefewr?. These principles were known and recognised in (1) Hindu 
Law (see Halhed’s Gentoo Law, page 162); (2) Muslim Law (see Hedaya, Hamilton’s 
edition, page 132) and judgment of Norman, J. in Begaram v. K. Karformah? and Anglo 
Indian law preceding Indian Enactments relating to easements (Peacock on Ease- 
ments, pages 40 and 604). 

There is however a fundamental feature in regard to.the exercise of natural 
right to lateral flow of air and light. If the owner of a property who is entitled 
to ancient lights the lateral passage of adequate light and unpolluted free air, finds 
himself obstructed to an appreciable and sensible extent by an adjoining trespasser 
then he can come forward and seek abatement of this private nuisance. -If the 
person who is obstructing the light and air happens to be the owner of the property, 
then there can be no cause of action, the simple distinction being that that owner 
would also be entitled to build right up to the edge of his own property and exercise 
the same right as the complaining owner cujus est solum ejusest usque ad coelum et ad 
inferos. Byrant v. Lefever* ; Sarojini v. Krishnan”. . - 


But if a owner of the property acquires an easementary right in regard to air 
and light laterally coming to him—every owner of land or building has a natural 
right to light and air vertically coming to his property and this need not be acquired 
as an easementary right (Indian Easements Act, section 7, Illustration (d))—and 
makes the adjoining tenement a servient one on which the burden is cast of not doing 
anything which would prevent the exercise of that easementary right he can come 
forward with a'suit claiming his right to easement whenever that right is sought to 
be interfered with. But if a owner of a property happens to sleep over his rights for a 
period of 20 years and allows the adjoining owner or even the trespasser acquiring 
an easementary right to obstruct lateral light and air coming to him he would have 
been held to have acquiesced in it and he cannot turn round at the end of the period 
of 20 years and ask for his rights which have become extinguished by the acquisition 
of. easementary rights by the other party to be protected by Court (such rights may 
also arise under contract express or implied : Campbell v. Peddington Corporation®.) 


In other words, the distinction between these two sets of rights, viz., natural 
right and easementary right is this. In the case of an easementary right there is 


—— 
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no distinction in case of interference with light and air about the adjoining occupier 
being either'a trespasser or an owner. In either case if the complaining person 
had allowed the other person to obstruct for over a period of 20 years his right to 
relief becomes extinguished. In Bliss v. Hall*, * twenty years” user ” said Hart, J- 
“ would legalise (private) nuisance." There can be no prescription to make a 
public nuisance (Galé on Easements, 12th Edn., page 404). On the other hand, 
in.the case of the natural right to light'and air which is rested an the foot of the 
principles laid down in Aldred’s caset-a if even within the period of 20 years an Owner 
finds himself cut off from light and air by an adjoining occupier who is a owner 
he is not entitled to any relief. On the other hand, if the adjoining owner is a wrong 
doef and is shutting light and air and causing a private nuisance interzering materially 
with the physical comfort of the plaintiff (Framji v. Framji?, M. Dey v. B. Dev, 
itis &rtainly open to this owner of the property suffering from that private nuisance 
to come forward and ask for proper relief which may be similar to the relief which 
would be granted in the case of easementary right namely injunccion or damages 
for actual injury sustained. 


This has been laid down in series of decisions to which I will make a brief refer- 
ence. iji ` i 


In Achanna v. Venkamma^, it has been held by this Court as follows : 


“The District Judge has found that the strip of land on which defendant has been attempting 
to build a wall (as in the instant case) is a piece of Government poromboke between plaintiff's house 
and the public street and that it does not belong to defendant still. Such being the case we think the 
Judge was right in holding that it was not necessary for plaintiff to establish prescriptive rights of 
easement against a wrong-doer and that the mere fact of plaintiff's enjoyment is sufficient to entitle 
him to an injunction. See Jeffries v..Williams®.” : 


The next case is that of Bibby v. Carter®, where it was laid down that the 


* Jaw has been distinctly laid down in the case of Jeffries v. Williams®-and it woul bé mischievous to 
dusturb it. We ought not to leave matters at large where there have been decided cases but abide 
by them.” : D 


the light coming to which way obstructed by an erection made upon adjoining land 

- by 2 person who, gua such adjoining land is a ‘trespasser, may possibly have an 
action against the person causing obstruction, eventhough he bas not obtained 
by prescription an easement of light, but where the person causing such obstruction 
is the rightful owner of the adjoining land. or acting with the permission of the 
owner, no such action as aforesaid will lie against him unless the plaintiff has acquired 
an easement. Jeffries v. Williams? and Achanna v: Venkamma*, distinguished. It 
will be noticed that in this case the question whether the adjoining owner was a 
trespasser or an owner was gone into and that is why the distinction mentioned 
above was made. 


In.Dhuman Khan v. Muhammad Khan’, it was held that the owner of a house; 


The decision in Kondappa Rajam Naidu v. Devara Konda Suryanarayana? follows 
Achanna v. Venkamma*. There also plaintiffs had not acquired an easement of 
prescription in regard to the water course. The defendants who had no manner . 
of right to the water course or the land over which it flowed obstructed the plain- 
tiff’s user. It was held that the plaintiff was entitl&l toan injunction. "| 


In Mahaboob Khan v. Govindarajulu?, the proposition was laid dawn very widely 
that the Jaw does not know of any natural right apart from a right cf easement with" 
reference to a right of passage or right to light and air and in that mo one can claim 
any natural right against another unless he establishes an easement to that effect. 
The learned Judge has nof given any reason for stating this proposition and ‘what 
is more as the proposition stands it is certainly opposed to the many decisions cited 
a anaa aana aa aana aaa nganah aaa gamana ka c 
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above and to the principles laid down in well-known commentaries upon ease- 
ments to which a reference will be made now. f 


I have already referred to Peacock on the Law relating to Easements in British | 
India which begins the discussion regarding the Easements of Light and Air with 
the following striking sentence reproduced above, viz., the right to light and air 
may be either a natural right forming one of the incidents of property or it may be 
an easement. Then the learned author starts with the proposition that the owner 
ofland can take and use for his own property as much light and air as come 
within the boundaries of his land. It is apparent that the quantity of light and 
air available for his useis:in a large measure dependent upon the acts of his nejgh- 
bour. Then he proceeds to show that this “‘ neighbour” may fall-within two 
classes of perons, viz., owners of property and trespassers. In the case of owners 
no complaint can be made on the ground of obstruction unless easementary*right 
by exercise for over a period of 20 years has been acquired. Otherwise an owner- 
neighbour will be at liberty to build up to the edge of his property. Quite diffe- 
rent will be the case if obstruction complained of is by a trespasser. If the 
obstructing trespasser has acquired an easementary right, the adjoining owner will 
have no remedy. But if the trespasser has not acquired such an easementary right 
action will lie against him. At page 607 Peacock points out’: 

«Similarly the obstruction of light and air before the acquisition of the prescriptive right may 
be actionable if caused by a trespasser." 


Again at page 70 Peacock observes : 


. a * 

* Though the acquisition of these rights in British India by enjoyment for a period of 20 years 
falls within the provisions of the Indian Limitation Act and Indian Easements Act, yet, if, as may be 
the case, these rights were to arise independently of those two acts, similar considerations would present 
themselves as.to the manner of their origin, as under the English common law prior to the English 
Prescription Act which has no force in British India." 


In Goddard on the Law of Easements (8th Edn.), page 472, it is stated thus : 


“It may be taken, then, as settled law, that an owner of buildings cannot maintain any action 
for removal of support against the owner of the adjacent or subjacent soil, until he has acquired a 
right to support for his buildings. , This, however, is not the case if a wrongdoer—a person who has 
no right in the soil—interfers with it, and by removing the support causes the building to fall, for, 
in such case, an action will lie against him at the suit of the owner of the damaged building, even 
though the latter has not acquired any right to support." 


Then coming to Gale on Easements (12th Edn.), chapter III, page 295, it is pointed 
out that, 7 ? | 

** By the laws of all countries, and by the English law at a very early period, it appears that an 
action would lie for the obstructing of ancient lights." | 
Then at-page 393 it is pointed out how notwithstanding the fact that right of ease- 
ment has not been acquired, if the obstruction constitutes, a nuisance, certainly 
a claim for that abatement in the shape of injunction or damages will lie. It 
need not be pointed out that what constitutes nuisance would be a question of fact 
in each case. Per Lord Loreburn in Polsue and Alfeini, Lid. v. Rushmer!, quoting 


` Lord Halsbury in Golls v. «Home and Colonial Stores?. It must: be an inconvenience 


materially interfering with,the ordinary comfort physically of human existence: ` 
In other words the law would not favour the modes of the dainty and would only 

, support the plain sober and simple notions among the people. Lex non favet delica- 
torum votis. | 


_ Then coming to Combe’s Law of Light, as already mentioned, it distinguishes 
between the easement to air and light. Even Combe’s discussion shows nothing ` 
more than that as between two owners, a land owner has no natural right to the 
continuance of the flow of air unobstructed by his neighbour’s building and he 
cannot acquire a general right but only acquire a right to the continuance of the 
passage of air through a strictly defined channel as otherwise legal easement would ` 
be too burdensome or indefinite to admit of its recognition in a court of law (See 
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Bryant. v. Lefever!; Hall v. Lichfield Brewery? ; “Roberts v. Macord?; Potts v. Smitht ; 

Harris v..De Pinna. twill be noticed that even here it is not stated that as against 

a trespasser there can be no'action in regard to nuisance being caused by acts of 
e his shutting light and air which has been found to be in the instant case. 


Therefore both the lower courts have rightly appreciated the evidence and 
:applied the correct principles of law and gave the plaintiffs the proper reliefs asked 
for by them. i ; 


There aré no grounds to interfere in the second appeal and it is dismissed with 
costs. . No leave. : . ; 


e ROM. Ns — i Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. ` s 
, PRESENT :—Mn. Justice SATYANARAYANA Rao. 


` “Messrs. Kothari & Sons . . | l C. Appellant* ` 
= 2. A . s . 
V. Krishna Rao f ; .. Respondent. 


Limitation Act (IX of 1909), section 24 and Article go—Period of limitation—Computation—How made. 
The third column in Article go of the Limitation Act must be read with the modification contained . 
an section 24 of the Act. Under that section the period of limitation should be computed from the - 
date when the injury resulted. The time from which period begins to run under the third colamn 
-of Article go of the Limitation Act can be extended by invoking the provisions of section 24 of the: 
, [imitation Act. f . ot 
_ Govind Narayan v. Rangnath, (1929) 1.L.R. 54 Bom. 226, Kedarnath v. Hargovind, (1926) 24 A.L.J 
' 550 'ànd Jagannath Marwari v. Kalidas, (1929) I.L.R. 8 Pat. 776. followed. ` 


Rangaswami Aiyangar v. Srinivasa Aiyangar, (1910) 21 M.L. J. 453, dissented fram. ` 3 
Appeal against the decree of the Court of the Subordinate Judge, Vellore, 


an A. S. No. 1 39 of 1947, preferred against the decree of the Court of the District 
-Munsiff, Vellore, in O. S. No. 399 of 1945. ‘ f i 


` R. Narasimhachariar for Appellant. 
P. C. Parthasarathi Aiyangar for Respondent. 
-The Court delivered the. following : 


Jupcment.—The defendants, a firm of stock brokers and commission agents 
Madras, are the appellants in this second appeal. They were sued by the res- 
„pondent to recover a sum of Rs; 1,064-14-0 for damages-caused by their negligence 
in effecting a sale of 40 shares of the ‘Travancore National and Quilon Bank, Ltd. 
hereinafter called the Bank. The shares were of the paid up value of Rs. 25 
each, the face value.of which was Rs. 50. „The plaintiff, with a view to have the 
shares sold, requisitioned the services: of the defendants and on gih May, 1938, by 
Ex. P-1 the shares were handed over to the defendants. The bank went’ into 
liquidation im 1938 and on roth Match, 1939, a demand was made on the plaintiff 
by the liquidators of the bank for payment of the unpaid call money. He thereupon 
came to know from the defendants by their letter of 20tHt April, 1939, that the shares 
"were in fact sold to the bank. , The plaintiff made an unsuccessful attempt in the ° 

: High Court by .an.application to have the share register rectified by excluding his 
name from the list of contributories. The application was dismissed on. 19th 
December, 1941. -The plaintiff was thereafter obliged to pay from time to time 
.the balance calls amounting in all to, Rs. 1,000 and odd. The first payment was : 
-made on 13th March, 1944, and the last was on the goth April, 1945. On Ist - 
October, 1945, the present suit was instituted by the plaintiff to recover the sum as 
damages on the ground that the defendants, by their negligence brought about an 
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invalid sale as they should have known that the bank could. nof buy its own shares |. 
by reason of the prohibition contained in section 55 of the Indian Companies Act. . 
_ The suit was instituted in the District Munsiff's Court, Vellore. a : 


The suit was resisted by the defendants on three principal grounds : firstly * 
that it was barred by limitation under Article go of the Limitation Act ; secondly 
that the Court had no territorial jurisdiction to try the suit as the cause of action 
did not arises within its jurisdiction ; and lastly that there was no negligence om 
their part. Both the Courts below disallowed the objections of the defendanfs 
and granted a decree in favour of the plaintiff. Hence this second appeal. >- 


- The same grounds have been repeated before me. Grounds Nos. 2 amd 3 
may be disposed of easily. Regarding want of jurisdiction in the Court which 
tried.the suit, the defendants were not able to establish any prejudice which affected.’ 
the merits of the case to entitle a reversal of the decree on the ground of want of. 
jurisdiction assuming that the Court had no jurisdiction. The question of negligence, 
is one of fact and the Courts below arrived at a concurrent finding that the plaintiff 

, was able to establish negligence on the part of defendants as they did not take the 

` simple precaution of not selling the shares to the bank itself. There is no ground 
to interfere with the finding of fact. : : ; 


l "INE NE a 
. There remains the question of limitation. Under Art. go of the Indian 

~ Limitation Act for- “ other suits by principals against agents for neglect or 
misconduct" a period of three years is provided for and time begins to run 

‘from, “when the neglect or misconduct becomes known to the plaintiff; 
It was argued on behalf of the appellant that on the facts as stated above, the plaintiff’ 
had definite knowledge that the shares were sold to the bank at least on the 20th 
April, 1939 and as the suit was filed more than three years from the date it was 
barred by limitation. But it must be mentioned that by that date no damage in 
fact had accrued tø the plaintiff. The plaintiff was later. called upon to pay the 
calls and it was not until goth April, 1945, that the last of the payments was made, . 
the first of such’ payments having been made on the 13th March; 1944. If the 
period of limitation is to be counted from those dates, undoubtedly the suit is in 
-üme. But unfortunately, that is not. the language of the third column.of Art. go. 
of the Limitation Act.. In answer to the contention of the learned counsel for the 
appellant, the respondent's, learned counsel relied upon section 24..0f the Limi- 

` tation Act, which provided that : Ax 

“in the case of a suit for compensation for an act which does not give rise to.a cause of. action 
unless some specific injury actually, results therefrom, the period-of limitation shall be computed from: 

: the time when the injury results." | ; . | Nap . 
Tat first thought that this, section would have application only to suits based on a - 
cause of action in which the claim for damage is an essential part as in the case - 
of actions for slander. But such a doubt is dispelled by the illustration to the section. 
and also by the decisions which have applied that section to different articles of 
the Limitation Act. Govind Narayana, v. Ranghath Gopal}, is a case of, misfeasance 
summons against directors for.loss occasioned by their negligence: It ,was held 
that the application was governed by Art. 120 of the Limitation Act, and the cause’ 
of action to make the application arose, within the meaning of section. 24 of the ` 
Indian Limitation-Act, when the actual damages had resulted. It is an instance, 
therefore, where the time from which period begins to run under the third. column . 
of the Limitation Act was extended by invoking’ the provisions of section 24 of the " 
Limitation Act. Similarly in Kedarnath v. Hargovind?, section 24. of the Limitation . 
Act was invoked to a case to which Art. 116 applied. In Jagannath Marwari-v. 
-Kalidas?, the suit was.for damages for malfeasance based on an implied -covenant 

- that the surface owner had an inherent right of support from the owner of under- 
ground mines; It -was-held that such a suit was governed by Article 115, of the ` 
Limitation Act and under section 24 of the Limitation Act the cause of action arose 

——— ————————————————————————É——————————— 
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from the date when the injury had resulted to the plaintiff and not from the date 
ojmalfeasance or misfeasanée provided for in the Article. y 


In the light of these decisions, in my opinion, the third column in Article go must. 
be read with the modification contained in section 24 of the Limitation Act, as the 
present is an action in which no cause of action could have been complete to the 
plaintiff unless and until the specific injury had actually resulted.. Under the 
section, the period of limitation should be computed from the date when the injury 
fesulted. * So, reading the Article and the section together, the present suit which 
was instituted within three years from the date when the injury actually resulted 
to the plaintiff, i.e., the date when he made the payments is clearly within time. 


The appellant's advocate drew my attention to a decision of a singfe Judge of 
this Court in Rangaswami Iyengar v. Srinivasa Iyengar}, in which Article 90 was applied. 
and the suit was held to be barred by limitation but section 24 was not considered 
by the learned Judge. With great respect, I am unable to follow the decision in 
that case. The other decisions relied on by the learned.advocate for the appellant, 
Annamalai Chettiar v. Cowasji?, Janki Koer v. Mahabir Prasad?, and Saw. Hla Pru v. Si S. 
Halkar*, do not at all'throw any light upon the question which arises for consider- ` 
ation in the present case where the date of knowledge is different from the date 
when the damage actually accrued or resulted. In cases where the two dates 
coincide, there is no difficulty in applying Article'go as in that event the period of 
limitation begins to run from the date of knowledge, which is also the date when 
the damage has resulted. These decisions did not consider—and perhaps there was 


ng necessity for considering—the applicability of section 24 of the Indian Limitation 


Act. ' 
` I am therefore of opinion that the' view taken by' the Courts below that the 


suit was not barred by limitation is correct and the second appeal is dismissed with. 
costs. No leave. i ; l 1 


R.M. BEANS BC: Appeal dismissed. 
IN THE HIGH COURT, OF JUDICATURE AT MADRAS. ' 
PRESENT :— MR. JUSTICE VENKATARAMA AIYAR, ` 


Voruganti Seshireddi  Abpellant* 
P) a mo 2. Pd * y D E D 9 " A . 
Vanka Venkata Subbayya and others | | .. Respondents. 


Negotiable Instruments Act (XXVI of 1881), section 51—Negotiation by several papees at intervals— 
Validity—Delivery of instrument in such cases to constitute negotiation—Section 48—Compliance.’ D 


Section 51 of the Negotiable Instruments Act requires that where there are several payees ofa. 


negotiable instrument all of them should endorse the instrument in order to negotiate the same. The 


scction; however, does not require that all of them should endorse at the same time.' 


"Khumrali v. Rangarao, (3901) L.L.R. 24 Mad. 654 and Annamalai Chetti v. Muthiah .. 


. Muhammad 
Chetti, (1922) M.W.N. 263, followed. 


(Sufficiency. of delivery in such cases to constitute negotiation ofinstrument considered.]. 
. 


Appeal against the decree of the Court of the Subordinate Judge, Guntur, 


in A. S. No. 133 of 1948, preferred against the-decree 6f the Court of the Principal 


District Munsiff, Narasaraopet, in O. S. No. 103 of 7946. .. . 
P. Babulu Reddy for Appellant: ` us c UE EE" i 
*K. Kotayya for Respondents. : LE ] l 
The Court delivered the following MI : 


JüpcwENr.—This second appeal raises a question under section 51 of the 
Negotiable Instruments Act.' The first defendant is the appellant. On 23rd ` 


October, 1943, he executed a promissory note for Rs. 2,500 (Ex. P-1) in favour.of . 


the fóurth defendant Illuri Yallamanda Reddi and his three soris, defendants y and 6,: 
; - => i E: à j 
1: (1910) 21 M.L.J. 458.  — . . 8^ (1912) 25 1.C.-706: POE. 
2. sA.1.R. 1938 Rang. 258. e 4. (1931) LL.R. g Rang. 575.7 77 ^ -> 
*Second Appeal No. 1159 of -1949. : - egth January, 1955. 
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and one Koti Reddi since deceased. The plaintiff sued as enforsee of this pro- 4 


- missory note, to recover the balance of the amount due thereunder. The appellant 


resisted the suit on various grounds, - But the only defence that is now material 
is that there was no proper endorsement or negotiation of the promissory note in 
favour of the plaintiff and that in consequence, no action is maintainable thereon. 
This contention is based on the fact that.on .17th April, 1944, the 4th defendant 
alone made the endorsement (Ex. P-3) and delivered the promissory note to the 
plaintiff and that the other payees Koti Reddi and defendants 5 and 6 endorsed, 
(Ex. P-4) and redelivered the promissory note to the plaintiff on 29th December, 
1945. The contention is that under section 51 of the Negotiable Instruments 
Act where there are several payees, all of them should endorse and deliver the 
instrument and there having been one endorsement and delivery by the 4th defend- 
ant on 17th April, 1944, and another by his sons on 29th December, 1945. the 


‚requirements of the section have not been complied with. 


_. Section 51 of the Negotiable Instruments Act runs ‘as follows : 


_ , * Every sole maker, drawer, payee or indorsce or all of several joint makers, drawers, payees 
or indorsees, of a negotiable instrument may, if the negotiability of such instrument has not been 
restricted or excluded as mentioned in section 50, indorse and negotiate the same.” : : 


This section requires that where there are several payees, all of them should endorse 
the instrument. Here, there is an endorsement by all the payees, though on different 
dates. The section, however, does not require that all of them should endorse 
at the same time. In Muhammad Khumarali v. Rangarao!, the defendant had 
executed a promissory note in favour of the plaintiff and one Maligiri Rao. "The 


Jatter endorsed it to the plaintiff who sued to recover the amount due on the note. 


It was held that to operate as a valid endorsement under section 51, it must have. 


- been by all the payees and that the plaintiff could not recover as the endorsee of the 


instrument. Bhashyam Aiyangar, J., went on to observe : 

~ «Jf, in the present case, the plaintiff also had signed the endorsement in his favour at the time of 
the endorsement or even prior to the institution of the suit, the action would have been maintainable 
by him as endorsee.” ; : 

These observations were followed in Annamalai Chetti v. Muthiah Chett?. In that 

case the first defendant had executed a promissory note in favour of the second 

defendant who had endorsed it to defendants 3, 4 and 5. "The third defendant 

then endorsed the note in blank and delivered it to defendants 4 and 5 who subse- 

quently endorsed and delivered it to the plaintiff. The suit was contested by the 

maker on the ground that as defendants 3 to 5 had endorsed the promissory note 

on two different dates, the'same was not valid, under section 51'of the Negotiable ' 


‘Instruments Act and conferred no title on the plaintiff as endorsee. Following the 


observations in Muhammad Khumarali v. Rangaraot, Kumaraswami Sastri and Deva- 
doss, JJ., held that there was'a valid endorsement. It must, therefore, be held 
that the endorsement. on the suit promissory note under, Ex. P-3 and P-4 on 17th . 


“April, 1944, and 29th December, 1945, is valid ahd entitles the plaintiff to.sue as 


endorsee of the instrument. 


It was next, contended that in any event there was no valid negotiation of the 
promissory note in favour" of the plaintiff, as there was.no delivery of the -instru- 
ment by defendants 5 and 6 and Koti Reddi on 29th December, 1945. Section 48, 


‘of the Negotiable Instruments Act is as follows : 


** Subject to the provisions of section 58, a promissory note, bill of exchange or cheque payable 
to order, is negotiable by the holder by indorsement and delivery thereof." Lu 

'That section requires both endorsement and delivery for a valid negotiation and 
what is argued,is that as the promissory note had been delivered by the fourth 
defendant to the plaintiff on 17th April, 1944, there was on 29th December, 1945, 
only an endorsement by defendants 5, 6 and Koti Reddi and no delivery by them 
and that therefore, there was no valid negotiation. The decision in Annamalai 
Chetti v. Muthiah Chetti?, on which the respondent relied was distinguished on the 





a. (1901) 1.L.R. 24 Mad. 654. 2. (1922) M.W.N. 263. . 
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` ground that the delivery of the promissory note by the third defendant in that 
case:was not to the plaintiff but to his joint'endorsees defendants 4 and 5 and that 
when the latter endorsed and delivered the note to the plaintiff, the requirements 
of sections 48 and 51 of the Negotiable Instruments Act were complied with whereas 
in the present case there was a delivery to the plaintiff by the 4th defendant on 17th 
: April, 1944, without a valid endorsement as requited by law and-an endorsement: 
in favour of the plaintiff on 29th December, 1945, by defendants 5, 6 and Koti 
Reddi without delivery of the instrument: The plaintiff did not therefore acquire 
a valid title as endorsee. That is the contention. But the delivery of the promissory 
note on 17th April, 1944, by the 4th defendant cannot be held to be a delivery 
constituting negotiation of the instrument as that could be done only if there was. a 
valid endorsement. If on 17th April, 1944, there was no valid endorsement—and 
therg was no valid endorsement because it was only by the 4th defendant—the .. 
delivery of the promissory note by the latter to the plaintiff could not be regarded. 
as delivery vesting in him the title to the promissory note as a ‘negotiable instru- 
ment. . Such delivery being ineffectual to operate as a negotiation of the promissory. 
note, it was open to the payees at any time thereafter to make a fresh and valid 
_ endorsement and negotiation. When the other payees decided on 29th December, 
1945, to join in the endorsement and the promissory note was handed over by 
the plaintiff to them for that purpose, they had the right to make an endorsement 
in accordance with section 51 of the.Act and deliver the promissory note to the 
plaintiff. ‘Therefore, when defendants 5, 6 and Koti Reddi, made the endorse- 
ment on 29th Decembér, 1945 and then delivered'the promissory note to the 
plaintiff, there was a valid endorsement and negotiation of the promissory note 
to the plaintiff so as to vest the title in him as holder. There is the further fact 
found in this case that the endorsement dated egth December, 1945, Was made 
by defendants 5, 6 and Kóti Reddi under the directions, of the fourth defendant. 
It must, therefore be held that the requirements of the statute as to endorsement 
and delivery have been satisfied and that tbe plaintiff is entitled to recover as an 
endorsee of the promissory .note., In this view, it is unnecessary to discuss the 
question’ whether the endorsements could operate as assignmént of choses in action. 


In the result, the second appeal fails and is dismissed with costs. No leave. 
RM © l ME en aA "Appeal. dismissed. 
, IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
SY Ec Present — MR, Justice CHANDRA REDDY: . 
James-Manickam ' © ^i - jt + ... Pelitioner* 
ME 2." : ` i d i 
` Jaya Narayan Daga EE A Respondent. 
Civil Procedure Code (V of 1908)— Order 37, rule 2 and Schedule B, Form No. 4—Summary suit—Leave to 
defend— Application out of time—If Court can extend the time—-Limitation Act (LX of 1908); section 5—Appli- 
cability. ^ E 7 
' When.a period has been fixed for the purpose of doing an act or taking a proceeding under 
the statute of Limitations or under any other enactment, Courts do not possess the power to extend the 
time unless and until such a power is specifically conferred on them. "8 n 
] Order 37, Civil Procedure Code, does not contaih any provisión for extending the time prescribed 
in the summons in Form No. 4, Schedule B of the Code. Nor has section 5 of the Limitation Act" 
been extended to this Chapter of the Civil Procedure Code.- The City Civil Court, to which Order 
37, Civil Procedure Code, applies, has no power to condone the delay in filing and obtaining leave to 
defend suits filed under Rule 2 of-Order 37, Civil Procedure Code. `- * i 
Petition under section 115 of Act V of 1908, praying that che*High Court 
will be pleased to revise the order of the Principal; Judge, City Civil Court, Madras, 
dated gth July, 1952, in J. A. No. 1153 of 1952 in O. S. No: 37 of 1952.. 
Subramaniam for Messrs. Jan and San for: Petitioner. MES 


V: Krishnaswami for Respondent. | ZEE . (iR CR. d 


* C.R.P. No.,1686 of 1952. 





5th March, 1953. 
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The Court delivered the following "n. a 0 4s ; 
.": Jupcmenr.—This revision petition is filed by the defendant against the. order , 
of the Principal Judge, City Civil Court, refusing to extend time for leave to appear 
and défend the suit instituted by the respondent under the summary provisions of e 
Order 37 of the Civil Proceduré Code. The suit was laid for the recovery of 
Rs, 1905 due on a promissory note executed by the defendant for Rs. 6000 on 4th 
June, 1951. The suit amount was claimed after giving credit for Rs. 4,700 paid 
by the defendant on various dates subsequent to the execution of the promissory 
note. Summons .was issued in farm, No. 4'in Appendix B of the Civil Procedure 
Code, and the defendant was called upon to obtain leave to appear and defend 
within ten days from the service of the summons, if need be. . Although the defgnd- 
ant filed a Vakalat on the 29th January, 1952, he did not make an application for 
|. leave to appear and:defend the suit. He merely filed. a written statement on the 
"13th March, 1952. °, ae e i 

When. the suit came on for hearing on that date, the plaintiff asked for a decree - 
ds the defendant had not applied for leave to defend the suit. Thereupon the 
- defendant filed an application for permission to defend the suit and also for excusing 
the delay in doing so. . 

“This was opposed by the plaintiff. It was contended on behalf of the: plaintiffs 
that the Court had no jurisdiction to enlarge the time for application for leave to 
defend and secondly the affidavit in support of the petition to excuse delay, did not 
disclose sufficient cause to copdone the delay. The reason given by the defendant 
in the application to excuse delay was that he mislaid the summons and focussed 
all his attention on a garnishee summons and never noticed the circumstance that 
the suit had been filed under Order 37, rule 5, Civil Procedure Code, . 

The trial Court while ovérruling the objection as to the jurisdiction, dis- 
missed, the petition holding that he did not believe the defendant's story that the 
summons was mislaid and that the neglect was so culpable as to disentitle the 
defendant to all relief. The aggrieved defendant has filed.this revision petition. 

Mr. Subramaniam urged that the reasons given by the learned City Civil 
Judge for dismissing the petition are untenable. On the other hand Mr. Krishna- 
swami maintained that the view of the trial Court that it had jurisdiction to extend 
time and to condone delay is erroneous, and there is no basis for this under the 
provisions of Order: 37, and it is not necessary to canvass the finding on the merits. 


So the main point for consideration is, whether it was competent for the trial 
Court to extend time for filing. an application, for leave, to defend. , In support 
of the view that the-Court has got power to enlarge time in such casés, reliance 
was placed on the ruling of Mack, J., in Murahari Rap v. Bapayya!. ln that case 
a suit was filed on a promissory note under under Order 37, rule 2, Civil Procedure .. 
Code. Summons was issued to the defendant, calling upon him to apply within 
ten days for leave to defend if he should choose to do so. On the 11th day after 

' service of notice, the defendant appeared and asked for leave to defend. The 
District Munsiff in whose Court, the. suit was instituted granted him leave, asked 
for disagreeing with the objection raised on’ behalf of the defendant that there was 
no provision,in Order 37 of the Civil Procedure Code to excuse delay or 
to extend time beyond the ten days prescribed in the summons. It may be stated. 
-here, incidentally, that the ten days time méntioned in the summons in Form No. +4 
is prescribed by: Article 159 of the Limitation Act. f 

In a revision petition against the order of the District Munsiff, Mack, J., lai d 
down that if under Order 37, rule 4, a Court could set aside a decree under special 
circumstances, it: can a fortiori have power to give the defendant leave to defend 
although the time mentioned iri the summons had expired. 1 must express my 
respectful disagreement with this view of the learned Judge. . 

There can be no controversy that Order 37, does not contain any provision for 
eutending the time prescribed in the summons in Form No. 4, Schedule B- Nor has 

: 
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section 5 of the Limitation Act been extended to this chapter of the Civil Procedure 
Code, It does not follow that a Court has power to extend time or condone delay 
in filing an.application for leave to defend within the prescribed time, merely because 


the Conrt is invested with power to set aside decrees under special circumstances 
under Order 37, rule 4. i 


When a period has been fixed for the purpose of doing an act or taking a pro- 
ceeding under the statute of Limitations or under any other enactment, Courts do 
mot possess the power to extend the time unless and until such a power is specifically 
conferred upon them. In this case, the Courts have not been invested’ with such a 
power. “That being so, in my opinion, it is not competent for a Court acting under 
Order 37, Civil Procedure Code, to excuse delay in filing an application for leave 
to appear and defend in a suit under the summary chapter. : i 


This view gains support from the observations of the learned Chief Justice ` 
who delivered the judgment on behalf of the Bench in Kamalamma v. Ismail*. The 
point for consideration in that case was whether the provisions of Order 37, rule 4 
was applicable to suits filed on the Original Side of this Court. An argument was 
advanced on behalf of the defendant that that rule was applicable to suits on the 
Original Side, because Order 7 of the Original Side-Rules which deals with the pro- 
cedure for suits to be filed under that order was silent on the subject and also for the 
reason that the applicability of Order 37, rule 4. had not been specifically excluded. 
The learned Chief Justice has remarked that although Order 7 of the Original Side 
Rules deals with the procedure for summary suits like Order 37, Civil Procedure ` 
Code, it differs in material particulars, from . Order 37, rule 4, of the Code. One 
of such differences, the learned Chief Justice has pointed out is that while there was 
no provision under Order 37, of the Code for enlargement of time over and above ten 
days for applying and obtaining leave to defend, there is a provisian under Order : 
7 of the’ Original Side Rules for extension of time. 


I am clearly of opinion that the City Civil Court to which the provisions of 
Order 37, Civil Procedure Code, apply, has no power to condone the delay in filing 
and obtaining leave to defend suits filed under rule 2 of Order 37, o? the Civil Pro- 
cedure Code. It follows that the order under revision has to be confirmed though 
for different reasons. 


In the result, the civil revision petition is dismissed without costs. i 
R.M. ; Petition dismissea* . 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` PRESENT :—MR. Justice RAGHAVA Rao, 


Chellammal and another ' .. Appellants™ 
v. . 4 
'K. T. A. Abdul Rahiman Rowther and others i .. Respondenis. 


Court-fees and Jurisdiction—Suit for partition of lands, in Dharmasanam village and for declaration of 
joint right in certain impartible items—Mode of valuetion— Jurisdiction. * 


; . . 
Tn a suit for partition of the plaintiff's share in a Dharmasanam village, the.val.ie for purpose of 
court-fee and jurisdiction must be ascertained with reference to the plaintiff's share of the items. This 
is on the analogy of partition suits in which the share of the plaintiff is held to matter. Where the 
plaintiff has also prayed for declaration of his joint right in certain porambokes incapable of partition, 
his relief is not capable of valuation as in the casc of temple or such other trust properties.. Where the 
land itself being impartible and communal property not capable of valuation, the existence of trees 
on the land, and which has a particular money value, cannot affect the question of valuation of the 
suit. " . -Ox 
Kalander v. Kunhipakki, (1947) 1 M.L. J. 112 ; Rajagopala Naidu v. Ramasubramaria Aiyar, (1929) 
45 M.L.J. 274; LL.R.46 Mad. 782 (F.B.) and Manickam Pillai v. Nagasami iar, (1934) 67 
M.L.J. 688, referred to. 
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Petition under section 11 5 of Act V of 1908, praying thft the High: Court 
will be pleased to revise the order of the Court of the Subordinate judge, Ramnad,. 
at Mathurai, dated 29th June, 1950, in C. M. A. No:.6 of 1950, preferred: against 
the order of the Court of the District Munsiff of Paramakudi im O.-S. No. '335 of 
1945. l 

R. Kesava Aiyangar and K. Parasaran for Appellant. 


"Phe Government Pleader. (P. Satyanarayana Raju) and U. Somasundaram: fore 
Respondents. ; E 


- © The Court delivered the following -o ux. 
;' JupGmenr.—The question in this case is one of court-fee and jurisdicti8n. 
The Court of first instance returned the plaint for presentation. to the proper Court 
finding that it exceeded its pecuniary jurisdiction. The Court of appeal haing 
affirmed the order of return of plaint the plaintiff in the case: comes up-here im 
revision. a IE. 

' . The petitioner is interested in a 2/13th Share of Dharmasanamv village. Items. 
1 to 5 are the Dharmasanam items and items 6 to 8 are certain porambokes. He- 
sought partition and delivery of 2/13th share in respect of items 1 to 5, because they: 
were partible in character and sought a declaration of a joint right im respect of 
the impartible items 6 to 8. A Commissioner appointed in this suit valued 3tems- 
6 to 8 with reference to the trees that stood thereon as at Rs.. 2,700, It is on the 
basis of this valuation and on the basis of the supposition. that the plaintiff's right 
in respect of the items in suit was in respect of the whole in.each one of them. and not. 


‘a share only that the Courts below held this suit is beyond the pecuniary jurisdiction. 


' of the trial Court. : 


- It is contended by Mr: Kesava Aiyangar that the jurisdictional value must be 
ascertained with reference to the plaintiffs’ 2/13th share in. respect of the Dharma- 
sanam half of the plaint items. It is also contended that.so far as items 6 to 8 are 


concerned, they. are not capable of partition and that therefore the value put by the- 


plaintiffs on thé relief sought in respect of them is final. 


'* I am of opinion that the contentions for the petitioners are well-founded. and: ` 


must prevail. The first contention is supported by the authority of cases relating 
to partition suits in which it is the value of the share of the plaintiff that has been 
held to matter (Vide Kalander v. Kunhipakki)!. The second contention is supported: 
"by the analogy of cases relating to temple properties or such other trust properties. 
which have been held to be not capable of valuation (vide Rajagopala Naidu v.. 
Ramasubramama Aiyar? and Manickam Pillai v. Nagasami Aiyar?). The difficulty, 
however, in the way of Mr. Kesava Aiyangar suggested by the learned advocates. 
for the respondents is that items. 6 to 8-were valued as at Rs. 2,700 with reference 


to the trees thereon, which by themselves are capable of being valued. But if^ 
the case of the trees is to be judged as not dissociable from. the land on which they , 


stood. and: if the land itself being impartible and communal property not capable 
of valuation it follows that the value of the trees cannot affect the question of valua- 
' tion of the suit. It follows that this revision petition must be allowed with costs, 
here and in the Courts below. f 


R.M. ' ; 2M E ` Petition allowed. ` 





1. (1947) 1 M.L.J. 112. : 782 (F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
* PRESENT — MR. Justice RAMASWAMI. | 


M. Kanniappan , , A os Betitioner* 
v. ' l - 
Akilandammal : .. Respondent. ° 


Criminal Procedure Code (V of 1898), section 488—Scope—Right of wife to maintenance— Living im 
e adultery " —Interpretation. í ; 

Continuous adulterous conduct is what is meant by “living in adultery ” in section 488 of the 
Criminal Procedure Code. ‘When an application for maintenancé is made against a husband the 
Magistrate has to decide whether there has been such an adulterous conduct on. the part of the wife 
at ‘or about the time of the-application, that is to say, shortly before or shortly after. the “application 
was made, interpreting the word “ shortly ” in a reasonable and liberal manner. Mere past conduct 
and ghat too of an occasional: lapse from virtue does not dissentitle the wife from getting maintenance. 
But the Magistrate may in his discretion refuse to grant an allowance where in spite of absence of 
proof of “living in adultery.” there exist circumstances which justify such refusal. (Scopé and object 
of Chapter XXXVI of the Code of Criminal Procedure elaborately reviewed.) `. , : 

Petition under sections 435 and 439, Criminal Procedure Code; 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Chief 
Presidency Magistrate, dated 10th May, 1952, in M. P. No. 1099:0f 1951.. 

. T. R. Kesavalu for Petitioner. . ` sys 

The State Prosecutor (S. Govind Swaminathan) for Respondent. 

The Court made the following A 

OnnER.—-This is a Criminal Revision Case filed against the order made by the- . 
learned Chief Presidency Magistrate, Egmore, in an application preferred under 
section 488, Criminal Procedure Code, in M.-P. No. 1099 of 1951, involving an.’ 
important question of interpretation of the words “living in adultery." 

The facts are: The petitioner Akilandammal is the lawfully wedded wife of 
the respondent M. Kanniappan. They belong to the scheduled caste. This 
Kanniappan was a member of the previous Legislative Assembly. In the recent 

-elections also he tried but failed. This Kanniappan was a detenu during the Civil 

: disobedience movement. While he was in detention this Kanniappan had direc:ed : 
his wife Akilandammal to live with his mother at No. 68, Kalathi Appu Mudali 
Street, Choolai, Madras. The dependents of these detenues were being supported 

: by Government. In this case under the instructions of this Kanniappan the wife 
Akilandammal was being given a maintenance of Rs. 15 per month for two years. 
On this respondent coming back from jail in 1944 he found that his wife had not 
been living with his mother. On enquiries he found that this Akilandammal had ` 
been living in adultery with Kapali and Venkatesa Raju alternatively. Therefore, 


4 


' this Kanniappan has not been maintaining her though there is evidence that he is , 


possessed of sufficient means to do so. He is not exactly employed now but owns 
a house bearing No. 78, Kalathi Appu Mudali Street, fetching a rent of Rs. 50 per: . 
month., This Kanniappan also as a political sufferer was allotted 10 acres of land 
of which he has got possession of 23 acres of wet lands in Ponneri. He has also 
invested Rs. 500 in a hotel at Saidapet, which has a daily sale of Rs. 40. He had 
also received a purse of Rs. 6,000 from the handloom weavers whose Satyagraha, 
he organised and led, It is in these'circumstances that the petitioner*Akilandammal . 
filed this petition for maintenance under section 488, Criminal Procedure Code. 
. The defence of Kanniappan for not being liable to maintain his wife was that she 
has been living in adultery." H ` M 


The learned Chief Presideücy -Magistrate made a proper approach to the 
appreciation of the evidence regarding adultery.’ As pointed out by Pandrang Row, J., 
in Kista Pillai v. Amirthammal!, followed by Somasundaram, J., in Subbayyamma v. 
Venkatarao*, where the husband made allegations, as in this case, that the wife was ` 
living 1n adultery and made that his defence to refuse the claim of the wife for 





*Crl.R.C. No. 713 of 1952. 3 . 3rd September, 1952. 


(Crl.R.P. No. 600 of 1952.). m 
1, (1938) 2 M.L.J. 407. . 2. (1952) 2 M.L.J. 183. 
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; ; . : ] . . 
maintenance the husband was made to begin the case and let in evidence of unchastity 
and the wife was allowed to rebut it. Then in regard to proof of adultery the 
learned Magistrate has rightly insisted that there must be clear proof of adultery 
and that it is not rested upon mere suspicion as laid down.in Sheigh [ssake v. Biyamunni 
‘Ummah, Empress v. Nandan? and Jodhan Sahu v. Kulwanii Kuer*. "The learned 
e Magistrate should however bear in mind in regard to the quantum of evidence 
ito prove adultery that though tittle-tattle and bazaar gossip will not do, direct 
evidence will not often be possible and that the proof which he requires is that 

which is set down in section 3, Indian Evidence Act, viz., that after considering the ? 
‘matters before it the Court either believes that adultery had been committed or 
‘considers that its factum was so probable that a prudent man ‘ought under the 
-circumstances of the instant case could act upón the supposition that adultety 
' existed. The learned ‘Chief Presidency Magistrate has in the instarit case, set up 

.a standard of proof which is far in excess of the requirements of section 3 of*the . 
Indian Evidence Act and which standard of proof is incapable of normal adduction. 
I do not further: develop this point as I am remanding the case and I. do not wish 
. to embarrass the Chief Presidency Magistrate in his reappraisal of the evidence in 
disposing of the case -beyond hoping that he would bear in mind these observations. 
The learned Magistrate has really rested his conclusion for granting maintenance 
in this case on an interpretation of the words “living in adultery " which requires 
«careful, examination and which will be my endeavour in the next succeeding 

paragraphs. = 


` In order to construe the term ““ living in adultery ? properly and apply it to the 
facts of each case we-must bear in mind the following factors : 


Chapter XXXVI of the Criminal Procedure Code relating to maintenance 

-of wives and children is out of place in the Criminal Procedure Code and it is here 

4nserted because corresponding provisions were placed in the Codes of 186: and 

.1872. Sir James Fitzsjames Stephen thinks that this Chapter should be placed in 

e Part IV relating to prevention of offences, as he says it is a mode of preventing 

wagrancy or at least. preventing its consequences. Unfortunately, though vagrancy . 
is an offence in England, it is not and never has been an offence in India: 
"Whitley Stroke’s Anglo Indian Codes, Vol. II, page 29. But it is clear however from 
thé decision in Parrapath Chinna v. Sankunni Menon*, that the object of including the 
maintenance section in the Code would only have been the prevention of destitution 
on publie grounds ; that it should only: be applied in cases where in the absence of 
these provisions or the more cumbersome process of cvik law the wife or, children 
would be destitute. The objéct is.not to punish a husband or a parent for his past 
. neglect but to' prevent vagrancy by compelling those who could do so to support 


. e'those who, are themselves unable to do so and have a moral claim to be supported. 


See In re The petition of Shaik Fadruddin? and In re Gulabdas Bhaidas*. ‘That is why 
- the fact that the wife has separate or independent means of support has always been 
considered to be an element. which might be taken into consideration in fixing the 
; quantum of maintenance paid to the wife: Narasimha v. Rangathayammal’. ‘That is 
why also a healthy and ablebodied husband has always been construed to have the 
means to support his wife or child which includes capacity to earn money as has 
. been laid dowr in Emperor Va Sardar Muhammai? ; Metha v.. Nagasane® and In re 
Kandaswami Chetti}°, notwithstanding the fact that the husband is an insolvent, 
Mahomed Hussain Abdul Kadirv. Emperor13 Shyama Charan v. Anguri Devi1*; Inve Moha- . 
medali Mithabai!?, or that he is a professional beggar, Boya Kondamma v. Boya Kondaiya** 
or that he is still young (19. years old) and unemployed, In re Kandaswami Chetti’, 





(1885) 2 Weir 647, ` 9. (1912) 13 Cr.L.J. 162 : 13 I.C: 914. 


1. 
2. (1881) 1 A.W.N. 37. 10. .X.L.R. 1926 Mad. 346. ! 
3. ALR. 1948 Pat. 285. e0XI. AR. 1940 Bom! 344. 

~ 4g. (1919) 37 M.L.J. 361 at 362. 12. LL.R. (1938) All. 486 : A.I.R.. 1938 AH. 
5. (1884) L.L.R. 9 Bom. 40. 259. i 
‘6. (1891) I.L.R. 16 Bom. 269. 13. ALR. 1930 Bom. 144. . 
7. (1946) 2 M.L.]. 479. ,. t4. (1885) 2 Weir 616. : us » 
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or he is yet a ménor and at school or that he is indebted, Valliammal Ammal v... 
Dharmalinga!, or that he has renounced the world and become a Sadhu ora Monk— 
Munikanti Vijayaji v. Bail: Lilawati? and Maungtin v. Makmin?. It is on this principle 

e that Newsam, J., held in Lakshmi Ambalam v. Andiammal*, that a husband is absolved . 
from the obligation to maintain his wife when his wife has a de facto protector, i.e., 
with whom she lives and by whom she is being maintained as if she were his wife. 6. 
The obligation of an husbnd to maintain His wife arose from the anxiety of the 

, Legislature to protect deserted wives from the bitter necessity of earning a living by 

trading on their sex. That obligation however. ceases when it has been voluntarily . 
‘assumed by some man other than the woman’s husband. No woman can fairly 
claim a right to be kept by two men. Thus, the approach to section 488, Criminal - 
Procedure Code, is the relieving of destitution. (e 


e The term “living in adultery " has been the subject-rnatter of several decisions. 
The word “ adultery " in section 488 was sought to be used in Queen Empress v. 
Mannatha Achari, by Muttuswami Aiyar, J., in the sense of section 497, Indian Penal 
Code, by virtue of section 4 of the Criminal. Procedure Code which directs that 


“all words and expression used herein and defined in the Indian Penal Code and not herein- 
before defined shall be deemed to have the meanings respectively attributed to them by that Code." 


` Best, J., who sat with Muttuswami Alyar, J.„. doubted the propriety of this 
interpretation but held that in the face of section 4 he had no option but. to 
concur with Muttuswami Aiyar, J. This decision was overruled by he Full 
Bench of thé ‘Madras High Court iu. Gandapalli Appalamma v. Gandapalli 
Yellayya®, and it was held that it would be wrong to limit the meaning of the word- 
“adultery”? to the very limited definition of that word in section 497, Indian 
Penal Code and that the term “ adultery ” should be understood in thé light of the 
social idea of the community as being a serious breach/of matrimonial tie. In order 
to understand the term “living in adultery? which is used in this section it has 
to be borne in mind that the section’ does not speak of an act of adultery but of 
living in adultery. This term has been held in a consensus of decision as connoting 
more than a solitary lapse from virtue: In Kista Pillai v. Amirthammal", it was held 
that the clear implication of the words “living in adultery ” used by the Legis- - 
lature in section 488, Criminal Procedure Code, was thatunless the wife was actually 
living in adultery at or about the time of the application she was not disentitled to 
obtain maintenance. It was nowhere stated in this section and there is no need 
to introduce additional words therein that living in adultery must be in the house 
of the adulterer. The words “living in. adultery? are merely indication of the 
principle that occasional lapses from virtue are not.^ sufficient reason for refusing 
maintenance. Continuous adulterous conduct ig what is meant by living in 
adultery. The question therefore for the Magistrate to decide in such a case is 
whether there had been such an adulterous conduct on the part of the.wife at or 

. about the time of the application, that is to say, shortly before or shortly after the 
application was made interpreting the word “ shortly ” in a reasonable and liberal 
manner. In Mathein v. Maung Mya Khin?, the word “live” in the term * living 
in adultery " was said to convey the idea'of continuance and consequently .tlie 
phrase “ living in adultery " referred. to a-course of guilty conduct and not a single 
lapse from virtue. This.was also the ratio in Ma Mya Khin v." M.. L. Godenho®,, 
. where the words “living in adultery” in section 488 (5) were held to denote a 
continuous course of conduct and not isolated acts of immorality. One or two 
lapses from virtue would be acts of adultery but would be quite insufficient tó show 
that the woman was living in adultery, which means that she must be living in a state 
of quasi-permanent union with the man with whom she'is committing .adultery. 
The words used are riot “ committing adultery " and there is clearly a great dis- 
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* tinction between committing adultery and living in adultery. fh other words-the- 
ratio of all these cases is that s solitary lapse from virtue as distinguished from: 
contumacious immoral conduct should not be the ground for denying maintenance.. 
That is why in Ma Thein v: Maung Mya Khin!, it was held that the fact that a child « 
was Begotten when the husband could not get access to the wife showed that the 

* wife must have been guilty of adultery on more than one occasion and therefore 
she was not entitled to maintenance apparently on the presumption that it is, 
extremely rare that conception happens after one solitary intercourse. Im Kallu v.e 
Kaünsillia?, wherein the entire case law has been discussed, the earlier decision. 
Empress v. Nandan?, Petition of Kashi Shodiala*, Empress v. Dault*, are referred to and 
rélied upon it was held that giving birth to an illegitimate child two years prior &o- 
the wife's application does not deprive her of a right if at the time of application. 
she was leading a chaste and respectable life. This decision was followed and 
approved by Benson and Wallis, JJ., in Patala Atchamma v. Patala Mahalakshmi’. 
Similar ratio is to be found in Jatindra Mohan Banerjee v. Gouri Bala Devi", in In re: 
Fulchand Maganlal? ; Mt. Paiki v. Vishvanatha? and Gopal Deo v. Ratm!?. In a case 
reported in In re Shivram1°-a, where a wife was found £o have deserted her husband 
many years prior and led a life of adultery and had not attempted to seek her husband's. 
pardon for her past misconduct, it was held that the wife was not entitled to main-. 
tenance merely because she wa? not living in, adultery at the time ‘of making an 
application f r maintenance. -In fact even in Hindu Law, the wife's right of main-- 
tenance is governed by the same considerations. Thus when a wife leaves her | 
home for the purpose of unchastity and persists in following a vicioüs course of life,. 
'she cannot claim to be maintained or to be taken back, Debi Saran Shukul v. Daulata: 
Shuklain! ; Subbayya v. Bhavani!?, (per Sankaran Nair and Miller, JJa following: 
-Kandaswami Pillai v. Murugammal!? and Prami v. Mahadevi1^, Jeeva Ammal v. Ranga- 
natha Mudaliar 9, following JVagalakshmamma v. Viswanatha Sastril9; Kuppammal v.. 
Thangamuthu Pandaram1? ; Mt. Zuli v. Gopia Tukaram**. But if thé facts found are 
that she was guilty of a single act of infidelity but subsequently she has maintained a: 

` pure and unsullied life for 20 years before suit, the wife is entitled to reduced 
maintenance from her husband, Ananthanardyana v. Sharadamma*?. Thus, mere past 
misconduct and that too of an occasional lapse from virtue does not disentitle 
the wife from getting maintenance. Í 


But it does not follow that whenever the case of a wife does not strictly. fall) 
within the meaning of the words “ is living in adultery " she will be entitled to: 
maintenance. The section in the opening clause uses the word “may” as dis~- 
tinguished from “ shall ? which shows that the Magistrate has discretion to decide in: 
what cases the award of maintenance may properly be .made, No doubt the 
discretion must be exercised judicially and reasonably‘and not capriciously, Ponnayee 
v. Peria Moopan?9. See also Appalamma v. Yellayya?! and Yesu Bai v. Parasram??. The 
Magistrate therefore may in his discretion refuse to grant an allowance where in 
spite of absence of proof of living in adultery as construed : bove there exists ,circume 
stances which justify such refusal. The following illustrations may be pertinent. 
A wife is proved guilty of adultery with a low caste man which adultery has led 
to her expulsion from caste. , It is therefore rendered impossible for the husband 

` to take the wife without himself losing caste. Though.this may not be a case of the 
‘wife “living in adultery” yet under the circumstances an order refu'ing main-. 
tenance will not be wrong as laid down in Ponnayee v. Peria Moopan??, See also- 
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Ram Autar v. Mt. *Raghurái!, where the wife liad deserted her husband and at' the 
time of her application’ was” pr gnant by adulterous intercourse with a low caste 
man, maintenance was refused. But different would be the case where for instance 
e .a wife had been excommunicated for rape on her by a low caste man and in such 
à case maintenance could not be refused as was the case in Yesubai v. Parasaram Daji? 
Then if the wife deserts her husband for several years and is also guilty of adultery e 
-and she ma es no attempt to obtain the pardon of her husband for her misconduct 
ethe Court can refuse to grant maintenance to such a`wife even though at the time 
of her application she may not be, living in adultery. In-re Shivram.? There may 
be cases where by reason of infidelity the wife might have contracted venereal 
“digease and not caught it from her husband. In such a case it would not be un- 
reasonable to refuse maintenance because it will be noti ed that under section 488 
maintenance can be granted only if it is found that the offer of the husband to 
maintain his wife is not found to be bona fide. It is only when that offer is found to be 
not bona fide maintenance can be granted. See Sama Jetha v. Baiwali*, Airu v. Mt. 
-Mahon? ; Baloch Khan v. Zainab Bibis ; Pritam Sing v. Basant Kuar? ; Kadia Kalian 
Pittambar v. Kaiani Shamoo Ramji® ; Decruz v. Decruz ;9 Kaluram v. Emperor), amd. 
Sundarammal v. Palaniandi!!. It is obvious that in such à case a. wife, being infected 
"with venereal disease by reason of her immorality, could not be foisted upon the 
husband and he be made to share his bed with her. It has been held by Panchapa- 
kesa Aiyar, J., in Appayamma v. Subbarao,1* that it is cruel on the part of the husband, 
‘who has venereal disease, to insist upon his wife to share his bed and it is a good 
ground for the wife's refusal to.live with her husband and by the same token it would 
be just ground for'the husband not to take back his wife or maintain her. . Other 
instances of like nature may easily occur to one's mind and it is unnecessary to 
mulüply such instances. It is enough to point out that the'Court may in its 
‘discretion .refuse to grant an allowance in case where, apart from the fact that 
living in adultery in the sense of course of continuous adulterous conduct has not 
"been proved, there may exist circumstances, which would justify such. refusal. 


On an analysis of'the case law and the propositions deducible therefrom the 
conclusion of the learned Chief Presidency Magistrate granting maintenance on the 
ground that though the adulterous conduct on the part of the petitioner has been 
proved it has not been further proved that she was living in adultery at the time 
of the petition, cannot be upheld. " 


.On this conclusion, I do not wish to proceed further and dispose of the matter 
myself because it is very possible that on account of the view of the law which the 
learned Chief Presidency Magistrate had taken both parties had not come to grips 
on the points: which have got to be proved and rebutted in regard to the award 
of and withholding of maintenance and that they may also like to adduce some 
more evidence on this point to clinch their contentions one way or the other. 


Therefore the:order of the lower Court is set aside and the learned Chief 
.Presidency Magistrate is directed to: proceed with further enquiry of this case in 
the light of the observations made above and dispose of it according to law. . - 

“KS. | . NEC ES Case remanded. 


E e ^ 
D —————————————————M———————————— 


` 


1. A.L.R. 1926 Oudh 604. . 8. (1905) 2 Cr. L.J, 249. 
! 2. A.L.R. 1933 Bom. 21.' '9. A.I.R.'1938 Rang. 25. 
3. (1890) Rat..506. oe . IO. ALR. 1932 Nag. 183. 
4. (1830) LL.R. 54 Bom. 548. 11. (1940) 1 M.L.J. 171 : A.LR. 1940 Mad. 
5..Al.R.1925 Lah.142. . . . 292. yah : 
6.. A.LR. 1931 Lah. 561. 12. (1947) 2 M4L.]. 288: A.LR. 1948 Mad. 
7. A.LR.1926 Lah. 353. . ; ror (1). - : : . 
LI kh © * " . 


+ " || . a | 
; s x 
* 834 - THE MADRAS LAW JOURNAL REPORTS. ' * [1958 


[THE SUPREME COURT OF INDIA.]* 


[Civil Appellate Jurisdiction.] E 
Present ;—MEHRCHAND MAHAJAN AND S. R. Das, JJ. 
e Lakshmana Nadar and others ` ' . ET Appellants* 
v. : 7 : 
RÅ Ramier ? Respondent. e 


Hindu Law—Will—Construction—Estate granicd to wife—If confers a full woman's estate under Hindu 
>Law or merely a limited life estate—Construction of will by analogy—Propriety. 


A Hindu by his will gave the following directions : ‘‘ After my lifetime you, the aforesaid °R, 
my wife, shall till your lifetime, enjoy the aforesaid entire properties, tht outstandings due to me, the 
debts payable by mie, and the chit amounts payable by me. After your lifetime L, our daughter 
and wife of M and her heirs shall enjoy them with absolute rights and powers of alienation such 


as gift, exchange, and sale from son to grandson and so on for generations, 3 RA 


R entered into possession on the death of her husband. But L (none of whose children survived 
her) died during the lifetime of R who subsequently describing herself as absolute owner sold one of the 
properties. M thereupon instituted the suit as sole heirs of L for a declaration that the sale would not 
be binding on him beyond the lifetime of the widow. In spite of an injunction R made other settle- 
ments of the property. Construing the will, 


' Held : The Court's primary duty in such cases is to ascertain from the language employed by the 
testator “ what were his intentions ", keeping in view the surrounding circumstances, his ordinary 
notions às a Hindu in respect to devolution of his property, his family relationship, etc. Considering 
the will in the light of these principles it seems that the testator intended by his will that his entire 
properties should be enjoyed by his widow during her lifetime but her interest in these properties 
should come to an end on her death, that all these properties in their entirety shpuld thereafter be 
enjoyed as absolute owners by,his daughter and her heirs with powers of alienation, gift, exchange 
and sale from generation to generation. He wished to make his daughter a fresh stock of descent. 
The estate conferred on R the widow was more like the limited estate in the English sense of the term 
than like a full Hindu widow's estate. Though the daughter was not entitled to immediate possession 
of the property it was indicated with certainty that she should get the entire estate at the proper time 
and she thus got an interest in it on the testator’s death. She was given a present right of future 
“enjoyment in the property. The daughter got a vested interest on the-testator's death and M was 
entitled to maintain the suit. The rule of construction by analogy.(in the manner as more or less 
similar words were construed by the Courts in the wills dealt with in those decisions) is a dangerous 

- one to follow in construing wills differently worded and executed in different surroundings. 


Case-law considered. 


On Appeal from the Judgment and Decree dated the 27th February,. 1950, 
of the High Court of Judicature at Madras (Subba Rao'and Panchapakesa 
Ayyar, JJ.) in Appeal No. 635 of 1946 arising out of Judgment and Decree dated 

' the 13th August, 1946, of the Court of the Subordinate Judge of Tinnevelly in 
Original:Suit No. 50 of 1945. , i ze x 


-K. S. Krishnaswamy Iyengar, Senior Advocate, (S. Ramachandra Iyer, Advocate, 
with him), for Appellants. : 4 Ki 


' K. Rajah Aiyar, Senior Advocate (R. Ganapathy Iyer, Advocate, with him),. 


for Respondent. . 


The Judgment of the Court was delivered by i 
Mahajan, 3.—Onéi Lakshminarayana Iyer,.a Hindu Brahmin, who owned 
' considerable properties in thé Tirunelveli district, died on 13th December, 1924, 
leaving him surviving a widow Ranganayaki, and a married daughter Rama- 
lakshmi. Ramalakshmi had married the plaintiff and. had a number of children 
from him. They were all alive in December 1924. when Lakshminarayana died. 
Before his death he executed a will on 16th November, 1924, the construction of 
"which is in controversy in this appeal.. By this will he gave the following directions: — 
. * After my lifetime, you, the aforesaid Ranganayaki Ammal, my wife, shall till your lifetime, enjoy 
the aforesaid entire properties, the outstandings due to me, the debts payable by me, and the cnit 


amounts payable by me. After your lifetime Ramalakshmi Ammal, our daughter and wife of Rama 
Ayyar Avergal of Melagaram village, and her heirs shall enjoy them with absolute rights and powers 
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of alienation such as Sift, exchange, and sale from son.to. grandson and so on forgenerations. As 
regards the payment of maintenance to'be made to Chinnammal.alias Lakshmi Ammal, wife of my 
late son Hariharamayyan, my wife Ranganayaki Ammal shall pay the same as she pleases, and 
Qbtain a release deed.” e 1 n ! i 
, Ranganayaki entered into possession of the properties on the death-of her husband.. 
On 21st February, 1928, she settled the maintenance claim of Lakshmi Ammal 
and obtained a deed of release from her by paying her a,sum of Rs. 3.350 in cash. 


o 


Rs. 240 per annum. . 


and by executing in her favour an agreement stipulating to pay her a sum of’. 


Ramalakshmi died, on 25th April, 19938; during the lifetime of the widow.. 
None of her children survived her. On the 24th July, 1945, the widow describing, 


herself as an absolute owner of the properties of her husband, sold one of the" 


iteyis of the property to the 2nd defendant for Rs. 500. On the 18th September,. 


1945, the suit out of which this appeal arises was instituted by the plaintiff, the . 


husband and the sole heir of Ramalakshmi for a declaration that the said sale would 
not be binding on him beyond the lifetime of the widow. A prayer was made 
. that the widow be restrained from alienating the other properties in her possesston. 
On the 19th September, 1945, an ad interim injunction was issued by the High Court. 
“restraining: the widow from alienating the properties in her possession and forming. 
part of her husband's estate. In spite of this injunction, on the 27th September,. 
1945, she executed two deeds of settlement in favour of the other defendants com 
prising a number of properties. The plaintiff was allowed to amend his plaint and 
include therein a prayer for a declaration in respect of the invalidity of these 
alienations as well. 1t.was'averred in the plaint that Ramalakshmi obtained a. 


vested interest in the suit properties under the will of her father and plaintiff was.. 


thus entitled to maintain the suit. ,. 


.,. ‘The. defendants pleaded that the plaintiff had no titlé to maintain the suit, 
that the widow was entitled under the will to: an absolute estate or at least to an 

. estate analogous to and not less than a widow’s estate, that the estate given to- 
Ramalakshmi under the will was but a contingent one and she, having predeceased. 
the widow, no interest in the suit properties devolved on the plaintiff. The main. 
issue in the suit was whether, the widow took under the will an absolute estate or an 
estate like the Hindu’ widow’s estate and. whether the daughter's interest therein. 
was in the nature of a contingent remainder, or whether she got in the properties 
a vested interest. £ j 


The subordinate judge held that the widow took under the willia limited 
life interest, and. not an absolute estate or even a widow's estate under Hindu 
"Law, and that.the daughter got thereunder- a vested interest in the properties to, 
which the plaintiff succeeded on her death. |In view of this finding he granted the 
plaintiff a declaratory decree to the effect that the first defendant had only an estate 
for life in the suit properties and that the alienations made by her would not enure 
beyond her lifetime. The question as to the validity of the alienations was left 
undetermined. The unsuccessful defendants, preferred an appeal: against this 
decrée to the High Court of Judicature at' Madras. During the pendency of the- 
„appeal the widow died on r4th February, 1948. _ The High Court,by its judgment 
under appeal affirmed the decision of the trial judge and maintained his view on: 
. the construction of the will. Leave to appeal to the Supreme Court was granted. 
and the appeal was admitted on the 27th November, 1951. ee 


The substantial question to decide in the appeal is wheth : the estate granted: 
by the testator to his widow was a full woman's estate under Hindu Law or merely 
a limited life estate in the English sense of that expression.  It'^was. not 
contested before us that a Hindu can by will create a life estate, or successive life- 
estates, or any other estate for a limited term, provided. the donee or the persons. 
taking under it.are capable of taking únder a deed or will. The decision of the 
appeal thus turns upon the question whether the testator's intention was to give to his 
"widow an ordinary life estate or an estate analogous to that of a Hindu widow.. At. 
one time it-was a moot point whether a Hindu widow’s estate could be created by: 

. n e 


* 
` e 
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will, ‘it’ being ‘an:estate oreated by law, but it is now settled that a?Hindu can confer 
by means of a will.on his widow the same estate which she would get by inheri- . 
tance. The widow in such a case takes as a devisee and not as an heir. .The 
court's primary duty in such cases is to ascertain ffom the language employed by 
the testator “what were his intentions ”, keeping in view. the surrounding circum-. 


* ‘stances, his ordinary notions as a Hindu in respect to devolution of his property, 


his family relationships, etc; in other words, to ascertain his wishes by putting 
. itself, so to say, in his armchair. ; = 


Considering the will in the light of these principles, it seems to us that . 
Lakshminarayana Iyer intended by his will to direct that his entire- properties 
should be enjoyed by his widow during her lifetime but her interest in these prb- 

' perties should come to an end on her death, that all these properties: in their 


entirety should thereafter be enjoyed as absolute owners by his daughter andeher 
.heirs with powers of alienation, gift, exchange and sale from generation to generà- 
‘tion. He wished to make his daughter a fresh stock of descent so that her issue, 
“male or.female, may have the benefit of his property. "They were the real persons 
whom he earmarked with certainty as the ultimate recipients of his bounty. In 
vexpress terms he conferred on his daughter powers of alienation by way of gift, 
-exchange, sale, but in sharp contrast to this, on his widow he conferred no such 
powers. The direction to her was that she should enjoy the entire properties in- 
‘eluding the outstandings, etc., and these shall thereafter pass to her daughters. 
Though no restraint in express terms was put on her powers of alienation in case 
.of necessity, even that limited, power was not given to her in express terms. -If 
“the testator had before his mind’s eye his daughter and her heirs as the ultimate 

- beneficiaries of his bounty, that intention could only Be achieved by giving to the 
-widow a limited estate, because by conferring a full Hindu widow's estate on her 
‘the daughter will only-have a mere spes successionis, under the Hindu Law which 
inay or may not mature and under. the will her interest would only be a contingent ' 
.one in what was left undisposed of by the widow. ^ It is significant that the testator 
did not say in the will that the daughter will enjoy only the properties left undis- 
.posed of by the widow. The extent of the grant so far as the properties mentioned 
in the schedule are concerned, to the daughter and the widow is the same. , Just 
.as the widow was directed to” enjoy the entire properties mentioned in the schedule 
.during her lifetime, in like manner the daughter and her heirs were also directed 
to enjoy the same properties with absolute rights from generation to generation. 
They could not enjoy the same properties in the manner directed if the widow 
had a full Hindu widow's estate and had the power for any purpose to dispose of 
-them and did so. If that was the intention, the testator would clearly have said that 
„the daughter would only take the properties remaining after the death of the widow. 


"The widow cannot be held to have been given a full Hindu widow's estate 
under the will unless it can be said that under its terms she was given the power 
-of alienation for necessary purposes, whether in express terms or by necessary im- 
plication. , As above pointed out, admittedly power of alienation in express térms ` 


- “was not conferred on her. It was argued that such a power was implicit within 


the acts she was authorized to do, that is to say, when she was directed to pay the ` 
. debts and settlé the maintenance of Ramalakshmi it was implicit within these 
„directions that for thege purposes, if necessity arose, she could alienate the 
properties. This suggestion in the surrounding circumstances attending the execu- 
tion of this will cannot be sustained. The properties disposed of by the will and 
mentioned in the schedule weré considerable in extent and it seems that they 
fetched sufficient income to enable the widow to fulfil the obligations under the 
-will. Indeed we find that within four years of the death of the testator the widow : 
-was able to pay a, lump sum of Rs. 3,350 in cash to the daughter-in-law without 
.alienating any part of the immovable properties and presumably by this time she 
had discharged all the debts. It is not shown that she alienated a single item of 
immovable property till the year 1945, a period of over 21 years after the death 
of her husband, excepting one, which she alienated in the year 1937 to raise a sum 
-oj Rs. 1,000 in order to buy some land. By this transaction she substituted one. 
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property by, anotlter. For the purpose of her maintenance, for payment of debts, 

etc., and for settling ‘the claim of the daughter-in-law she does not appear to have 
felt any necessity to make any alienation of any part of the*estate mentioned in 

the schedule and the testator in all likelihood knew. that she could fulfil these 
obligations without having recourse to alienations and hence he did'not give her 
any power to do so. In this situation the inference that the testator must ‘have , 
of necessity intended to confer on the widow power of alienation for those limited . 
epurposes cannot be raised. In our opinion, even if that suggestion is accepted that 

for the limited purposes mentioned in the will the widow could alienate, this power 
would fall far short of the powers that a Hindu widow enjoys under Hindu law. 
Under that law'she has the power to alienate the estate for the benefit of the 
soul of the husband, for pilgrimage and for the benefit of the estate and for other 
authorized purposes, It cannot be said that a Hindu widow can only alienate.her 
husband's estate for payment of debts, to meet maintenance charges and for her 


own maintenance, She represents the estate in all respects and enjoys very wide 
power except that she cannot alienate except for necessity and her necessities 
have to be judged on a variety of considerations. We therefore hold that the 
estate conferred on Ranganayaki Ammal was more ‘like the limited estate in the 
English sense of the term than like a full Hindu widow’s estate in spite of the direc- 
tions abovementioned. She had‘ complete control over .the income ‘of the 
property during her. lifetime but she had no power to deal with the corpus of the 
estate and it\had to be kept intact ‘for the enjoyment of the daughter. Though 
the daughter was not entitled to immediate possession’ of thé property it was in- 
dicated with certainty that she should get the'entiré estate ‘at the propér: time 
"and she thus got an interest in it on thé testator’s death. She was given a pre: . 
sent right of future enjoynient in the property. ` According'to Jarman (Jarman on 
Wills), the law leans in favour of vesting of estates and the property’ disposed of 
belongs to the object of the gift when the will takes. effect and we think the daughter 
got under this will a vested interest in the testator’s properties on his death." ` 
It was strenuously argued by Mr. K: S. Krishnaswami Iyengar that Lakshmi- 
„narayana Iyer was a Brahmin gentleman presumably . versed in the sastras 
living in a village in the southernmost part of the Madras State, that his idea of a. 
restricted estate was more likely to be one analogous to a Hindu woman's estate than 
a life estate as understood in English law wherein the ‘estate is.measured by use 
and not by durátion, and that if this will.was construed in the light of the notions 
of Lakshminarayana Iyer it should be held that the ‘widow got under ita Hindu . 
widow's estate and the daughter got under ita contingent remainder in the nature 
of spes and on her death there was nothing which could devolye on the.plaintiff 
and he thus had no locus standi to question the alienations‘made by. the widow. 
* The learned counsel in support of his contention drew our attention ‘to a number 
of decisions of different High Courts and contended that the wards of this will 
should be construed in the manner as more or less similar words were, construed 
by the courts in the wills dealt with in those decisions. This rule of construc- 
tion by analogy is a dangerous one to follow in construing wills differently worded 
and executed in different surroundings. [Vide Sasigian v. Shib .Narain*.] How- 
ever, out of respect for learned counsel on both sides who adopted thé same method 
of approach we proceed to examine some of the important cases referred to: by 
them. |. . ME : š 


Mr. Krishnaswami Iyengar sought to derive the, greatest support for his conten- 
tion from the decision in Ram Bahadur v. Jager Nath Prasad®, ‘The will there recited 
that if a daughter or son was born to the testator during his lifetime, such son or 
daughter would be the-owner of all his properties but if there was no son or daughter, 
his niece S would get a bequest of a lakh of. rupees, and the rest of the: movable 
and immovable properties would remain in possession of ' his wife until her death 
and after her these would remain in possession of.his niece. The remainder was 
disposed of in the following words :— 





I. e(1921) 42 M.L.J. 492 : L.R. 49 LA. 35 : 2. (1918) 3 Pat? L.J. 199 (F.D.). 
LLR. 1 Pat. 305 (P.C). ^ ) 
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., “Ifon the death of my wife and my niece there be living a son and a daughter born ef the womb 
of my said brother's daughter, then two-thirds of the movable property will belong to-the son and 
one-third to the daughter." But as regards the immovable property none shall have the least right, of 
alienation. They will of course be entitled to enjoy the-balance left after ‘payment ofrent.” ' | 

This will was construed as conveying an absolute estate to the son and the daughter 

of the niece. It was remarked that in spite of an express restriction against aliena-. 
` tion, the estate taken by S" (the niece) was an estate such as a-woman ordinarily , 
'acquirés by inheritance under the Hindu Law which she holds in a completely. 

representative character but is unable to alienate except in case of legal necessity® 
and: that such a construction’ was in accordance with the ordinary notions that 
a Hindu has in regard to devolution of his property. The provisions contained 
in’ this will bear no analogy to those we have to construe. The restraint agaifist 
alienation was repugnant to both a life estate and a widow’s estate and was not, 
therefore, taken into account. But there were other indications in that will sleow- 
ing that a widow's estate had been given. . The fact that the gift over was a con- 
tingént bequest was by itself taken as a sure indication that the preceding bequest 
was that of a widow’s estate. There is no such indication in the will before us. 


Reliance was next placed*on the decision in Pavani Subbamma v. Ammala’ Rama 
Naidul. Under the will there dealt with, the widow S was to enjoy the properties- 
and after her lifetime the properties were to be taken in the ratio of three to five 
by the son's daughter and, the daughter's son respectively, A suit was instituted 
by the son's daughter for recovery of possession of her share in one item of property 
forming part of the estate which had been sold by S. The question for decision 
in that case was whether $ was at all entitled to sell anything more than her life 
interest, even for purposes of meeting a necessity binding upon the estate. Varada- 
` chari, ca held that since in the will the gift over to the grandchildren was of the 
entire "properties, and not a mere gift by way of defeasance, it had to be held that it 
indicated that the prior gift in favour of the widow was only of a limited interest, 
This decision therefore goes agains} the contention of the learned counsel but he 
placed reliance on the observations made.in the judgment when the learned Judge . 
proceeded to say 

' * In deference to the view taken in “Maharaja of Kolhapur, v. Siaran Aiyar?, it may be possible 
to create" an interest analogous to a woman's estate in Hindu Law notwithstanding the addition 
.ofa gift over and that the estate taken by S, need not necessarily be only alig estàte in thes 

English ` law sense of the term.” © . 

We. do not understand how such passing observations can be helpful in deciding 
the present case. Assuming that it is possible to create a Hindu woman's estate 
notwithstanding the addition of a gift over, the question nevertheless -whether that `- 
had’ been done insa given case must depend on the terms of the particular instru-, 
ment under consideration, — ' : 

“The following ‘temarks in the Privy Council. decision i in Nathu Ramu Mahajan 
v. Gangabai?, ` were next cited : d 

“ As the will gave her the right to * enjoy? the i income of. the estate during her lifetime, it was 
evidently contemplated that she should, as provided by the Hindu Law in the case ofa widow, bei in 
possession of the estate.’ 

Such ‘casual observation made in respect of : a will couched in entirely different 
terins, cannot afford much assistance in the decision of the case. PM 


In Vasentharao Ammannamma v. Venkaia Kodanda Rao Pantulu*, the next case 
cited, a Hindu testator who wasa retired PUDerdipnee judge provided by his will as 


follows :- — 


: '- Out of the aforestated ancestral ‘lands, the! ‘one-ninth share to which I am ‘entitled shall be 
enjoyed after my death by my ‘wife till her' death, ‘and after her death it shall pass to $, son of my 
second elder brother deceased, My self-acquired. properties shall on my» death be: enjoyed by my 
wife till her death and after her death, they shall pass to my daughter, VERMES, they shall 
pass to my grandson through my daughter.” | 


t nz D 
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The will. was cofistrued as giving the selFacquired properties ultimately to the 
grandsons, and the estate of the daughter was likened to an estate which she would 
take under the law of inheritance, that is'a limited estate analogous: to a widow's. 
estate. . At page 193 of the report it was observed as follows :— ` -’ 


“The question therefore arises, did he intend to confer only a life estate or a daughter's es:ate ? : 
It seems to us that he meant to give a daughter's estate rather-than a life estate., He omits the words 6 
* during her life? with reference to the disposition in favour ef the daughter. The words * pass to my daughter * 
would rather indicate that in the ordinary course of devolution the estate should pass to her, that is,- | ' 
e the daughter and then to the grandsons. ‘The wordsaísed in favour of the grandsons seem to indicate 
that the estate conferred on the daughter was not a life estate because there is no direct gift in favour 
of the grandsons, but on the other hand, what he says is that through his daughter the estate shall pass 
to his grandsons. Either he must have intended that the daughter should convey the property either- 
b? will or inter vivos to the grandsons or she having taken the estate, through her it should pass tp the 
grandsons in the ordinary course of devolution. ‘If it was the daughter's estate that was intended to. 
be cgnferred, there can be no question that the estate taken by the grandsons is not a vested interest?" 


This line of.reasoning which appealed to the learned: judges is not of, much help to 
. us here.as.the language in this will is quite different. If the same line of reason- 
ing is . adopted here, the decision of the case would go against the client of 
Mr. K. S. K. Iyengar because.in the will in this cáse the widow's estate is 
delimited by the words “ till your lifetime ”. 


Reliance was next placed on Maharaja of ‘Kolhapur v. Sundaram Iyer!." That. 
was a case of à government grant on the special terms set out therein and the 
question arose as to the nature of the grant. There it was said that 


* the widows of Sivaji Raja got the gift of a life estate very much résembling the ordinary 
estate of a Hindu widow and with all the incidents of a ‘widow’s estate except ‘the liabiliyy to. be 
divested, but nevertheless a life estate rather than an estate of inheritance.” apt 
These remarks do not throw much light on the point before us. , l 

. The last decision referred to was the.decision’ of the Privy Council in 
Mahomed Shumsool v. Shewukram?. | There a Hindu inhabitant of Bihar by a docu- 
ment of a ‘testamentary character declared his daughter who had two daughters, 
as his heir, and after her, her twa daughters together with their’ children were 
declared heirs and malik. One daughter of the daughter predeceased the testator 
without issue and the other daughter died after the death of the testator leaving 
an only son, the respondent in that case. In a suit by the respondent against this. . 
grandmother the daughter of the testator for a declaratory order, preserving un- 
olested.his future right and title to.the said lands, if was held that the daughter 
took an estate. subject to her daughters succeeding her. In this judgment the rol 

- lowing observatons were emphasized as relevant to this enquiry :— — , "i 

“Tt has been contended that these latter expressions qualify the generality of the former expres- 
sions, arid that the will, taken as a whole, must be construed as intimating the intention of the testator 
that Mst. Rani Dhun Kaur should not take an absolute estate, but that she should be succeeded in 
her estate by her two daughters. In other words, that she should take an estate very much like the 
ordinary éstate of a Hindu widow. In construing the will of a Hindu it is not improper to take into 

. consideration what are known to be the ordinary nations and wishes of Hindus with respect to the- 
devolution of property. It may be assumed that, a Hindu generally desires that an estate, especially- 
an ancestral estate, shall be retained. in his family ; ard it may be assumed that a Hindu knows that, 
as a general rule, at all events, women do not take absolute estates of inheritance which they are 
'enabled to alienate.” | li . ` . 7 . E : 
"These observations are. unexceptionable ,but it may glso-be pointed out that it is. | 
open to a Hindu to confer a limited life estate on his widow or even a larger estate 
than a widow takes as an heir and that in every case he may not . confer upon 
her by will a Hindu. widow's estate which she would otherwise get by inheritance. 
Generally speaking, there will be no. point.in makigg a will if what is to be given 
to a widow is what she would get on intestacy and cases do arise where.a Hindu 
wishes to give to his.widow a^more restricted estate than she would get on intes- 
tacy.or a much larger estate than that.. The question in every case cannot be 
determined merely on the theory that every Hindu thinks only about a, Hindu 
widow's estate and no more. What is given must be ‘gathered from the language 
of the will in the light of the surrounding circumstances. ANE : 

1. "(1924) LLR. 49 Mad. 1. | 2. (1874) L.R. 2 TA, ga HET 
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The.learned counsel for.the respondent followed the line “adopted by Mr. 
Krishnaswami Iyengar. He also on the analogy of other wills, and the decisions 
given on their terms wanted a decision on the construction of this will in his’ 
favour. In the first instance, he placed reliance on a decision on the Madras, High 
Court in Ratna Chetti v. Narayanaswami Ghettiar!. There the testator made a will 
in favour of his-wife providing inter alia, ` ME 

“all my properties shall after my death be in possession of my wife herself'and she herself 
, Should be heir to everything and Mutha Arunachala Chetty (nephew) and my wife should live together m 
, amicably as of oae family, If the two could not agree afd live together amicably, my wife would 
pay Rs. 4,000 and separate him and then my wife would enjoy all the remaining properties with : 
absqlute rights. If both of them would live together amicably, Muthu Arunachala, Chetty himself 
would enjoy the properties which remain after the death of the widow ". É | «8 
It was held upon the construction of the will that the nephew who lived amicably 
with the widow till his death, had a vested interest at testator's death which could 
not be defeated bya testamentary disposition by the widow in favour of a stranger. 
This decision only decides that case and is not very relevant in this enquiry. —'- 


Reference was also made to the decision of their Lordships of the Privy Council - 
in Mst. Bhagwati Devi v. Chowdry Bholanath Thakur?. This was a case of a gift inter 
vivos.. The gift to Mst. Chunderbutti, his wife, was in these terms :—~' : 

2 * The remaining " milkiut* and * minhai estates, together with the amount of ready money, 
articles, slaves, and àll houschold'furniture I have placed in the possession of Mst. Chunderbutti 
Thakurain, my wife, to be enjoyed during her lifetime, in order that she may Hold possession of all the 
properties and milkiut possessed by me, the declaránt, during her lifetime, and by the payment of 
Government revenue, appropriate the profits derived therefrom, but that she should not by any means 
transfer the milkiut estates and thé slaves ; that after the death of my aforesaid wife the milkiut and 
household furniture shall devolve on Girdhari Thakur, my karta (adopted son).” 


The subordinate judge held that Chunderbutti got an estate for life with the power 
- to appropriate profits and Girdhari got a vested remainder on her death. The. 
- High Court took à different view and held that Chunderbutti took the estate in her 
character as a Hindu widow. | ‘The Privy Council on this will held as follows :— 


.“ Their Lordships do not feel justified, upon mere conjecture of what might probably have 
been intended, in so interpreting it as materially to change the nature òf the estate taken by Chunder- 
butti. If she took the estate only ofa Hindu widow, one consequence, no doubt, would be that she 

- would be unable to aliendte the profits, or that at all events, whatever she purchased out of them 
would be an increment to her husband's estate, and the plaintiffs would be entitled to recover posses- 
sion of all such property, real and personal. But, on the other hand, she would have'certain rights as 

‘a Hindu widow; for example, she would have the right under certain circumstances, if the estate 

‘were insufficient to defray the funeral expenses or "her maintenance, to alienate it altogether, She 
certainly would have the power of selling her own estate 3 and it would further follow that Girdhari- 
would not be possessed in any sense of a vested remainder, but merely of a contingent one. It would 
also follow: that that she would completely represent the estate, and under certain circumstances the / 
statute of’limitations might run against the heirs to the estate, whoever they might be. * 


Their Lordships see nó sufficient reason for importing into this:document words which would 
carry with them all these consequences and they agree with the subordinate judge in construing it 
according to its plain meaning ". . ; 


These observations have to a certain extent relevance to the present case but on 

the facts this case js also distinguishable. This will was couched in different 

language tharethe will in the present case. Thére was a clear prohibition, forbid- 
' ding the widow to make any-transfers of the milkiut estates and the slaves. 


. Reference was also made to a decision ofthe Bombay High Court in Lallu 
v. fagmohan?. The will there ran as follows :— 


“ When I die, my wife named Suraj is owner of that property. And my wife has powers to do 
in the same way as I have absolute powers to do when I am’ present, and in case of my wife's death, 
my daughter Mahalaxmi. is owner of the said property after that”, > 


It was ‘held that Suraj took only a life éstate under the will, with remainder over to 
Mahalaxmi after her death and the bequest , to Mahalaxmi was not contingent 


1. (1914) 26 M.LJ. 616. T (P.C. 
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on her surviving Suraj, but that she took a vested remainder which upon. her death ' 
passed to her heirs. : 


. After considering the ‘rival contentions of the parties; we are -of the opinion 
that no sufficient grounds have been made out for disturbing the unanimous opinion . . 
.of the two courts below on the construction of this will. Both the learned counsel 
eventually conceded that the language used in the will was consistent with the ° 
testator's intention of conferring .a life estate in the English sense as well as 
with the intention of conferring a Hindu widow’s estate: It was, however, urged 
_ by Mr. Rajah Aiyar that as no-express or implied power of alienation for purposes 
of all legal necessities was conferred on the widow, that circumstance negatived 
the view that the testator intended to confer. upon, his widow a Hindu -widow’s 
estate as she would get in case of intestacy. He also. emphasized that the words 
of ¢he gift over to the daughter as supporting his construction which. was further 
reinforced by the words of the will limiting the widow's estate.“ till your lifetime ” 
. and of the omission from therein of words such as malik, etc., wbile describing the 
. widow's estate. Mr. Krishnaswami Iyengar, on ‘the other hand, contended that 
the absence of any ‘words in the will restricting her powers of alienation and put- 
ting a restraint on them, suggested a coritrary intention and that the daughter's 
estate was described as coming into being after the estate of the widow and: was 
not conferred on her siniultaneously with: the, widow, and this connoted according , 
to the notions of Hindus a full Hindu widow's estate.- In our judgment, there is 
force in the contention of Mr. Rajah Iyer for reasons already stated and in the 
result, therefore, we dismiss this appeal with costs. : 


Agent for Appellant: M. S. K. Aiyangar. ~ ; ` Zo nA 


.Agent for Respondent : Ganpat Rai. 


` 


G.RJKS. 00 ^ —-—.—.'  - Appial dismissed- 
[THE SUPREME COURT OF INDIA] 


, . (Civit APPELLATE JURISDICTION.) 
PRESENT :—MEHRCHAND MAHAJAN, VIVIAN BOE AND' B. JAGANNADHA Das, JJ.” 


Kumbha Mawji .. , Appellant* 
V. i , LO iios 
. The Dominion of India (Now the Union of India) ` -+ ` Respondent. 
` Arbitration Act (x of 1940),. sections 14 (2) and 31 (4)—Seape—Mere handing over of awards by the 
umpire to the parties—If implies authority of the umpire to file the award in court on his behalf —Sendirg of 


award by umpire by post to the Court—If “ causing to be filed | Section 31 (4}—Appflication after award— 
If within scope of —“* In a- reference ”— Meaning. - 


Where the originals of the award are said to have been handed over to both the parties, it cannot 
be assumed that the mere handing over to.the parties necessarily implies the authority of the umpire 
to file the same into court on his hehalf. ‘That authority has to be specifically alleged and proved. 
The actual filing by the umpire is not essential under section 14 (2) of the Arbitration Act ; but it is 
sufficjent if the umpire causes the award to be filed. Sénding By post in compliance with the.notice 
issued by Court is such ‘causing’. The Court in which,the award has Been filéd. first alone 
has jurisdiction 1 under section 31 (3) of the Act. 


: The phrase “in a reference ” in, section 31 (4) ‘of the Acti is ‘comprehensive enough to cover also 
an application first made after the arbitration is | completed and a final award is made. Section 31 (4) 
would vest exclusive jurisdiction in*the Court in which application for the Ea of an award bas 
been first made under section 14 of the Act. 4 
Appeals from the Judgment and Decree dated the 23rd Tirany. 1951, of the 
High Court of Judicature at Calcutta (Harries, C.J. and ,Bannerjee, J.) in Appeal 
No. 44 of 1950 arising out of the Judgment and Decree datéd the 16th day of Decem- 
ber, 1949, of the said High Court (Sinha, J.) in its Ordinary Original. Civil Juris- 
diction in Award Case No. 208 of 1949. : : 


m 
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N.C. Chatterjee, Senior Advocate (Amiya Kumar Mukherjea Advocate, with 
- him), for Appellant. : ] DO. 


‘C. K. Daphtary, Solicitor-General for India (G. N. Joshi and Jindra Lal, Advocates, 
- ‘with him), for Respondent; . uL 


e S The Judgment of the ‘Court was delivered by 


“Fagannadha Das, 7.—On the 28th of January, 1948, the appellant, Kumbha 
Mawji, entered into an agreement with the respondent, the Dominion of India e 
(as it then was) to manufacture and supply, to the Bengal Assam Railway, stone . 
` Boulders and ballast from: Chutiapara,.quarry. The agreement was entered into ` 
at Calcutta, though the work was to be carried out in Assam. It was a term of 
the agreement that if any differences arose between the parties, they were to be | 
referred to the arbitration of two persons, one to be nominated by each side, and. ` 
thatif the arbitrators were.not able to agree, the matter was to be decided by an 
umpire to be nominated by both the arbitrators. Differences having, in fact, 
arisen, the dispute -was referred to two arbitrators and on their disagreemént the 
matter went up to an umpire, one Mr. P. C, Chowdhury. The umpire made two 
awards on or about the-20th of July, 1949, in favour of the appellant. By one of 
them he directed 4 sum of Rs. 3,67,000 to be paid by the respondent to the appel- 
lant on or before the 19th of August, 1949, with interest thereafter at 6 per. cent. 
per annum in case of default. By the other award he directed a sum of Rs. 83,000 
to be similarly paid by the respondent to the appellant: The umpire is said to 
have made over each of the two awards, in original, to each of the parties. On 

~ the roth of August, 1949, the respondent filed an application under section 14, sub- 
section (2) .of the Indian Arbitration Act, 1940, before the Court of the Subordinate 
Judge of Gauhati in Assam praying that the umpire; Mr. Chowdhury, might be 
directed to file both the awards in Court so that the petitioner might get an oppor- 
tunity for filing objections thereto. On this application notice was issued to the 
umpire to file the awards into that Court before the 24th of August, 1949. The 
umpire sent a letter dated 18th August, 1949, to.the Subordinate Judge, which is 
as follows with copies of the awards:. UR ` 

“ Dear Sir, | ; 

With reference to your notice in money Suit No. 63 of 1949 requiring me to submit the:awards 
made by me in the above mentioned dispute on 20th July, 1949, I beg to submit that the two awards 
were made and signed by me in the presence of the parties and handed over to me on 20th July, 1949. 
As directed by you J am sending herewith copies of the same signed by me. On the back of each of these 
copies occurs the receipt of the parties to the awards,” : "AN 
On receipt thereof, the Subordinate Judge made.an order on a4th August, 1949, 
in the following terms : i | » | : 

** Notice on the Umpire served. Seen his report forwarding copies of the award of which the 
originals are said to have been made over to the parties. Applicant to file his copy on 3rd September 
1949.” . i , ya A T 
On the grd of September; 1949, the respondent filed the awards which were handed 
over to it by the umpire, and the matter was being proceeded with, by issue of 

‘further notices and filing of objections in the; Court of the Subordinate Judge, 
Gauhati., * zn ` : of : 

Meanwhile on the 17th of August, 1949, 2.6., a week after the respondent made 
its first application in the Gauhati Court, the appellant’s solicitors, Messrs. Mukherjee 
and. Biswas, sent a letter to. the Registrar of. the High Court, Original Side, as 
follows : (as PY | ! EM 

' ** On behalf of our client Mr. Kumbha Mowjee we beg to enclose herewith two original awards 
duly stamped and both dated 20th July, 1949, for the respective sums of Rs. 3,67,000 and Rs. 83,000 
duly signed, by the Umpire Mr. P. C. Chaudhury for filing. , 7 
. Please therefore direct the office to file the said two awards and to issue notices in respect thereof 
expeditiously.” . . . ee ta? AC ; 
After some correspondence between the Deputy Registrar and the. solicitors calling" 
for some further papers, the Deputy Registrar informed the solicitors by his letfer 
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„dated the 29th Awgust, 1949, that the award had been filed and asked the solicitors 


to take out from the Court and serve on the parties concerried the statutory notice 
fixing a date for judgment upon the said award. by the Commercial Judge of the 


o 


e Court. Notices were thereupon issued to' both the parties in the following terms : 


` 1. Kumbha' Mawji. . : : E . 


2. The Dominion of India represented by the Assam Railway. - 


Take notice that the Award of the Umpire appointed in the matter of the aBove Arbitration Agree- 
ment had been filed on the 29th day of August, 1949 and that the Court hearing the commercial causes will 
proceéd to pronounce judgment on such award on the 7th day of November, 1949. 

* Dated the 29th day of August, 1949." -. a Tur EN 
"This notice was served .on the respondent on the 2nd of September, 1949. Thus’ 
in Tespect of these awards, proceedings were initiated purporting to be under 
section. 14 (2) of the Indian Arbitration Act simultaneously both in the Court of the 
Subordinate Judge of Gauhati in Assam as, well as.on the Original Side of the 
High Court at Calcutta. E bv. 


The appellant in answer to the notice issued by the ‘Gauhati ‘Court on grd 
September, 1949, appeared before that Court on 28th October, 1949, and obtained 
adjournments from time to time until roth December, 1949. On that date the, 
Gauhati Court rejected his prayér for any further adjournment and fixed goth 


“To i - ! ; : 


` January, 1950, for an ex parte hearing. Meanwhile, the respondent after receiving the 


notice issued to him by the Calcutta High Court filed, on the 24th of November, 


` 1949, an affidavit dated the 15th of November, 1949, stating his objections to the 


jurisdiction of the Calcutta Court and to the validity of the awards. On the same , 
date a counter affidavit thereto dated. the- 19th of. November, 1949, was filed on 
behalf of the appellant. On these affidavits the matter was taken up for con-. 
sideration by the Commercial Judge of the Calcutta High Court on the 16th of 
December, 1949. The learned Judge overruled the objections of the respondent, 
and passed judgments on the two awards. . On appeal therefrom by the respondent 
to the Division Bench, the learned Judges reversed the judgment of the single 
Judge. They held that there had heen no proper application under section 14 (2) 
_of the Indian Arbitration Act before the High Court of Calcutta, and that conse- 
quently that Court had no jurisdiction to deal with the matter. 
: >". Beforé the learned single Judge of the High Court the main objection taken 
and ‘set out in paragraph 14 of the respondent’s affidavit dated the 15th of November, 
1949, was as follows : i ; i 


* T submit further that inasmuch aś the application of the Dominion of India under section 14 (a) 
‘of the Indian Arbitration Act was made as aforesaid to the said Court at Gauhati before the award 


, was filed in this Hon’ble Court by Kumbha Mawji, the Court-at Gauhati alone has jurisdiction." - 


Under section 31 (1) of the Indian Arbitration Act an award may be filed in any 
Court having jurisdiction in the matter to which the'reference relates. The refe- 
rence in this case arose out of a contract which, as already stated, was entered 
into at Calcutta and had to be performed in Assam. Thus the Gauhati Court as 
well as the Calcutta High Court admittedly had jurisdiction over the subject-. 
“matter of the reference. The point taken, howevez, on behalf of*the respondent , 
in their objections was that, having regard to ‘section 31, sub-section (4) of the 
Act and to the fact that an application under section 14, sub-section (2) for a 
direction to the umpire to file the award was made to the Gauhati Court as early: 
as the roth August, that Court was seized of the matter from that date, and that 
therefore any application under section 14 on a later date to another Court, 


` though otherwise competent, was barred under section 31, sub-section (4). This“ 


was the main question, that was seriously pressed before the learned single Judge. , 

But the learned Judge was of the opinion that section 31 (4) related only to appli- ' 
cations made during the pendency of a reference to arbitration and not to appli- - 
cations made subsequent to the making of an award. He thought-that in ‘respect’ , 
of*applications for filing an award the exclusive jurisdiction was determined with . 
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reference to the question as to which was the competent Court ingwhich the award | 
was, in fact, first filed under section 14, sub-section (2) (as distinct from when the. ` 
application for the filing of the award was first presented). In this view, the 
learned Judge held on. the facts that the award must be taken io have been filed 
earlier in the Calcutta, Court and not in the Gauhati Court. He accordingly held 
that the Calcutta High Court had'exclusive jurisdiction having regard to section 
31 (3), and hence proceeded to judgment on the award, the respondent not having. 
filed any objections before him in time. 


vo. ^ e. 
- -.On appeal, tlie learned Judges considered it unnecessary for them to dispose 
of the case, on either of the aboye grounds considered by the single Judge, and held 
that on the facts it was quite clear that there had been no due filing of the awangi 
.at all in the Calcutta Court under section 14 (2) inasmuch as the awards which 
were claimed to have been duly filed were, in fact, not filed by the umpire ; nor 
was it shown that they were filed under his authority. On this limited grofnd. 
they reversed the decision of the learned single Judge and vacated the judgment 
given in favour of the appellant on the basis of the two awards. Hence these two. 
' appeals to us. ^ AMET 4 . 
On the facts stated above three questions arise for consideration : 


(1) Whether the appellant had the authority of the umpire to file the awards 
on his behalf into Court in terms of section 14 (2) of the Arbitration Act; — " 


(2) Whether in view of sub-séction (3) of section 31 of the Act can it be said: . 
that the awards, were filed in the Calcutta High Court earlier than in the Gauhati 
, Court ; and , XT : DE | | . . « 
^ (8), Whether the scope ‘of section 31, sub-section (4) of the Act is limited to. 
applications under the Act during the pendency of the arbitration proceedings only. 
As regards the first question, section 14, sub-section (2) provides that, 

“ the arbitrators or umpire shall, at the request of any party to the arbitration agreement 
or any person claiming under such party or if so directed by the Court and upon payment of the 
fees and charges due in respect of the arbitration and award and of the costs and charges of filing 
the award, cause the award or a Signed copy of it, together with any depositions or documents which may 
have been taken and proved before them, fo be filed in Court, and the Court shall thereupon give notice to 
the parties of the filing of the award.” NIE 229 . 

This section clearly implies that where the award or a signed copy thereof is in . 
fact filed into Court by a party he should have the authority of the umpire for 
doirg so.” This is, at any rate, tlie assumption on which the question has been dealt 
with in the High Court, and it has not been contended before us that the filing 
of the award into Court by a party himself though without the authority of the 
' umpire to do so on his behalf, is sufficient compliance with the terms of this section. 
The learned judges of the High Court were of the opinion that the authority 
of the umpire empowering the appellant to file the original awards into Court 
on his behalf has not been made out on the evidence in the case. The argument. 
stressed before us is that in para. 7 of the affidavit- dated the rgth of November, 
1949, filed on behalf of the appellant in the High Court on the 24th of November, 
1949, it is stated that ` . à ' j 

* On or about the erst July; 1949, the said umpire made over the said original award to this- 
deponent for filing. 'è 2 oe e ` Wr : z 
It is urged that this is an ayermeńt of the requisite ‘authority from the umpire, 
add it is pointéd-out that this assertion has not been contradicted on the other side 

. by any reply affidavit. It is contended therefore that the filing was valid. The learned - 
Judges in coming to the contrary conclusion relied on two facts, namely, that the- 
umpire in his letter to the Gauhati Court dated .18th August, .1949, when, sending: 
copies of the awards in compliance with the notice. issued to him by that Court 
merely stated that he handed over the awards to both the parties, but did not say that. 

` he authorised any of them to file.the same into Court on his-behalf. The learned 
Judges were also of.the opinion that the umpire as a person of commonsense could 

„not be supposed to have authorised both the parties to file the awards into Court on: 

-his behalf. We are inclined: to agree with this reasoning;. Where, as in this cage, 


. t 
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the originals are Mid to have- been handed over to both the parties, it cannot be 
assumed that the mere handing over of the, awards to the parties; necessarily 
implies the authority of the umpire to file the same into Court on his behalf. 'That 
e authority has to be specifically alleged and proved. In the present case the state- - 
, ment in the affidavit relied. on by learned counsel before us is no more than an 
assertion that the umpire handed over the original awards to the appellant for e 
, filing, but there is no allegation that they were so handed over ro him for filing 
pn behalf of the umpire. The umpire may not have been aware that the awards 
Should-be filed into Court only by himself or under his authority. , 


Learned counsel for the appellant urged: that the question of the authorisa- 
tin of the umpire for the filing of the award by the: appellant was one that was 
not raised at all as an objection before the learned single Judge of the High Court, 
and«that such an objection should not have been taken notice of for the first time 
én appeal. It is no doubt true that neither the affidavit filed on behalf of the 
respondent nor the judgment of the learned single Judge gives any indication of this 
question having been raised in tbe first Court. Indeed, the learned Judges on 
appeal recognise it when they say towards the concluding portion of their judg- 
ment as follows : i : - l 

“ It does not appear that the point on whìch the appeal succeeds was argued in the court 
below. But it is a point of law and no objection was taken before us: by. the, respondent to the appellant ' 
taking the point before us.” : i . 

Though it is somewhat difficult to see how the question raised. can bé said to be a 

` pure question of law, it is quite clear from the above extract that no objection was 
taken by the respondent to the point being raised. It has not been suggested 
before us that this statement in the judgment was in any way erroneous. Appel- 
lant's counsel argued that if the learned ‘Judges on appeal felt inclined to dispose 
of the case on this point alone, they should have called upon the umpire to clarify 
whether or not the appellant had his authority, or given an opportunity for pro- 
duction of his affidavit in support of the authority. Learned counsel presses that, 
an opportunity should now be allowed. “It does not appear, however, that it is ' 
either necessary or desirable at this stage and after this lapse of time to allow this 
matter to go back for that purpose. Because, apart from the question of mere 
want of proof of\authority, it is clear that in a case of this kind and on the facts 
above stated, it was incumbent on the appellant to allege categorically that, in 
terms of sub-section (2) of section 14, he had the requisite authority of the umpire. 
That allegation is wanting not only in the affidavit dated the 19th of November, 
1949, but what is more important is that when the awards were filed into Court 
on the 17th of August, 1949, by the solicitors om behalf of the appellant with a 
letter which might be treated as the initial application to the Court, there is not a 
word to suggest that the awards were being filed under the authority of the umpire. , 
The letter contained only a’ bald statement that the two originat awards duly 
signed by the umpire were enclosed therewith for filing, with a request ‘to direct 
the office to file the two awards and to issue notices in respect thereof expeditiously. 
In those circumstances, there has been clearly no sufficient compliance with the - 
terms of section. 14, sub-section (2) ofthe Act to constitute the filing of the awards 
by the appellant’s solicitors the filing thereof by the umpire. - 


~ As regards the second question, namely, as to whether with reference to the 
terms of section 31, ‘sub-section (3), the awards should be held to have been filed 
earlier in the Calcutta Court or in the Gauhati.Court,'the view taken by the learned 
Commercial Judge.was that the filing in the Calcutta Court must be taken to have - 
been earlier. For the purpose of the consideration of this question it may be 
assumed that that filing was under the authority of the umpire. The learned 
Judge was of the opinion that the filing of the awards in the Gauhati Court must 
be taken to have been made on the 3rd September when in pursuance of the prior 
order of the Subordinate Judge dated 24th August, 1949, the present respondent 
filed into Court the original awards with him. In coming to this conclusion the 
leafned Judge ignored the fact.that on 18th August, 1949, the umpire in response, 
106" l ‘ 
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to the notice previously issued to him forwarded to the Court stgned copies of the 
:awards and that the same were in that Court on or before 24th August, 1949. This 
seems, in terms, to: be sufficient compliance with the provisions of section 14, sub- 


' section (2) which only requires that on the directions of the Court the original award . 


or the copy thereof should be caused by the umpire to-be filed into it. "The learned 
. Judge stated that he was not aware whether the copies sent to the Subordinate Judge 
"were signed.copies or not. The learned Judge failed unfortunately to notice, 
-that the umpire himself in his letter dated 18th ‘August, 1949, stated clearly as follows, 


** As directed By you I am sending herewith copies of the same (awards) signed by me.” 


: The learned Judge was also inclined to think that the mere forwarding of the awagds 
does not amount to the filing of them. Here again, the learned Judge has over- 
looked that under section 14, sub-section (2), the actual filing by the umpire is 
snot essential, but that it is sufficient if the umpire causes the awards to be filed. 
.It is not suggested that sending by post in compliance with the notice is not:such ' 
“causing.” .. f . CERA 
: It appears to us therefore clear that the filing of the awards in the Gauhati 
‘Court must be taken to be on the 24th of August, 1949. So far as the Calcutta 
‘Court is concerned, though no doubt the awards were put into that Court by the 
:appellant's solicitors on the 17th of August, 1949, it appears clearly from the notice 
.jssued by the Registrar dated the goth of August, 1949, that the awards.were treated 
:as filed only on the 29th day of.August, 1949. Paragraphs 8 and 9 of the 
.respondent's affidavit filed in the Calcutta Court on 24th November, 1949, ‘contain 
- categorical assertions that so far as the Gauhati Court is concerned, the copies of the 
awards were filed by the umpire on the 24th of-August, 1949, while as regards the 
‘Calcutta High ‘Court the awards were filed on the 29th of August, 1949. These 
-assertions have not been contradicted on behalf of the appellant in the counter- 
-affidavit filed on the same day. From these facts, it is clear that the earlier filing 
ifor the purposes of section 31 (3) is in the Gauhati Court and not in the Calcutta 
‘Court as held by the learned single Judge under an erroneous impression as to the 
.facts. We may as well mention at this stage that it was not suggested before us that: 
for legal purposes, the filing of the awards in the Calcutta High Court (on the 
-assumption of existence of authority in the appellant for such filing on behalf of the 
umpire) is not the 29th of August, 1949, but only the roth of August when the 
letter was sent by the solicitors to the Registrar enclosing the awards., We mention 
-this because it appears from the judgment of the Division, Bench of the Calcutta 
-High Court that. some such point was raised there, but before us the contrary was 
assumed. We are accordingly of the opinion that even if the authority of the 
umpire for the filing of the award into Court on his behalf by the appellarit.is to be 
taken for granted, it was in the Gauhati Court that the awards must be taken to 
have been filed earlier. On this ground, therefore, we are inclined to hold that the 
'Gauhati- Court alone has jurisdiction under section 31 (3) of the Act. 


The third question which remains for consideration is whether sub-section (4) 
"of section 31 of the Indian Arbitration Act of 1940 applies only where the first 
‘application under the Act was made during: the course of pendency of a reference | 
> to arbitration or also to a'case like the present one where such first application is 
made after the completion of the arbitration and on the making of an award. As 
already stated, the learned Judges on, appeal did not deal with this question. The 
trial Judge, however, considered the matter, and held that the above, provision 
related only to an application made during the pendency ofa reference to arbitration. 
: Jn the view of the learned Judge, ` i l | 
““ In order to attract sub-section (4) an application must have been made during the pendency 
«of the reference, and if such an application had been made, all other applications arising out of that 
reference (whether made in the reference or not) must be made in that Court”, ' 
-Apparently, the learned Judge construed the phrase “ in a reference” in section 31, 
‘sub-section (4) as meaning “in the course of a reference," and that is also the con- 
«tention before us of the counsel for the appellant, which requires closer examinatfon. 
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Section 31 of the Indian Arbitration Act of 1940 is in the following terms : 


0 a) Subject to the provisions of this Act, an award may be filed in any Court having juris- 
‘diction in the matter to which the reference relates, i 


: (2) Notwithstanding anything contained in any other law for the time being in force and,save 
as otherwise provided in this Act, all questions regarding the validity, effect or existence of an award 
or an arbitration agreement betweengthe parties to the agreement or persons claiming under them 
shall be decided by the Court in which the award under the agreement has been, or may be, filed, 
and by no, other Court. ' 


» (3) All applications regarding the conduct of arbitration proceedings or otherwise arising out 
“of such proceedings shall be made to the Court where the award has been, or may be, filed, and to 
no other Court. | be S MES AP 
*(4) Notwithstanding anything contained elsewhere in this Act or in any other law for the time 
being in force, where in any reference an application under the Act has been made in a Court com- 
peteng to entertain it, that Court alone shall have jurisdiction over the arbitration proceedings and 


all subsequent applications arising out of that reference and the arbitration proceedings shall be made 


. ' in that Court and in no other Court.” 


Sub-section (1) relates to the question as to where a completed award has to 
ibe filed, and prescribes the local jurisdiction for that purpose. Sub-section (2) 
deals with the ambit of the exercise of that jurisdiction, and declares it to be exclu- 
sive by saying that tos ~ . 

“all questions regarding the validity, effect or existence of an award or arbitration agreement 
between the parties to the agreement or persons claiming under them shall be decided by the Court 
in which the award under the agreement has been, or may be, filed, and by no other Court.” 
‘Sub-section (3) is intended to provide that all ‘applications regarding the conduct 
of arbitration proceedings or otherwise arising out of such proceedings are to be 
made only in one Court, and-lays on the concerned party the obligation to do so. 
‘Then comes sub-section (4), the object of which apparently is to go further than sub- 
section (3) that is, not merely casting on the party concerned an obligation to file 
all applications in one Court but vesting exclusive jurisdiction for such appli- 
‘cations in the Court in which the first application has been already made. 


Thus it willbe seen on a comprehensive view. of section 31 that while the 

first sub-section determines the jurisdiction of the Court in which an award can 

‘be filed, $ub-séctions (2), (3) and (4) are intended to make that jurisdiction effec- 
tive in three different ways, (1) by vesting in one Court the authority to deal: with 

“all questions regarding the validity, effect or existence of'an award or an arbitra- 
tion ‘agreement, (2) by casting on the persons ‘concerned the obligation to file all 

applications regarding the conduct of arbitration proceedings or otherwise arising 
out of such proceedings in one Court, and (3) by:vesting’ exclusive jurisdiction in 

‘the Court in which the first application relating to the matter is filed. The con- 
text, therefore, of sub-section (4) would seem to indicate that the sub-section’ was 

"mot meant to be confined to applications made during the pendency of an arbitra- 
tion. The necessity for clothing a single Court with effective and exclusive juris- 

‘diction, and to bring about by the combined operation of ‘these three provisions 
the avoidance of conflict and scramble. is equally essential whether the question 

arises during the pendency of the arbitration or after the arbitration is completed 

or before the arbitration is commenced. There is no, conceivable reason why the 
Legislature should have intended to confine the operation of sub-stction (4) only 


to applications made during the$pendency of an arbitration, if as is contended, the’ 


phrase “ in any reference” is to be taken as meaning “in the course of a reference.” 


It may be noticed that the Arbitration Act deals with arbitrations of three 
different categories : (1) arbitration without intervention of the Court dealt with in 
sections 3 to 19 comprising Chapter FI ; (2) arbitration with the intervention of a 
Court where there is no suit pending provided in section 20 which is a separate 
‘Chapter III; and (3) arbitration in suits dealt with in sections 21 to 25 compris- 
ing Chapter IV. The jurisdiction as regards the later two classes of arbitrations 
in respect of certain matters is provided in the very provisions relating! to those 
two classes of arbitrations, that is, section 20, sub-section (1) and section 21. 

‘Subsection, (1) of section 31 appears to refer only to the first class," It may, there- 
te “e . 
" . 7 : a : A 
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‘fore, have been, plausibly, suggested that sub-sections (2), (3) and. (4) refer only 

to this class. But no such position was taken up before us. Indeed, having 

regard to the wide language employed in these sub-sections it has been, assumed. 

that sub-sections (2) and (3) cover all three classes in all their stages. 1f so, is 

there any sufficient reason to think that sub-section, (4) was meant to have a very 

restricted operation? On the view of this sub-sgction suggested for the appel- 
lant, not only would an application made after the award was pronounced be 

excluded from sub-section (4) but also an application made before the commences 
ment of the arbitration, i.e., for the filing of an agreement’ of reference and fona 

.direction ‘thereupon. It must be remembered that section 31 is one of the group 
of sections headed' “ General” which by virtue of section 26 are applicable toal 

arbitrations. Unless therefore the wording in sub-section (4) of section 31 is sœ 
compelling as to confine the scope thereof to applications during the pendency of. 
an arbitration, such a limited construction’ must be rejected. 


‘As already stated, the entire basis of the limited construction is the mean- 
ing of the phrase “ in any reference " used-in sub-section: (4) as meaning “in the’ 
course of any reference”. But such a connotation thereof is not in any ordinary . 

sense compelling. The preposition “ in "is used in various contexts and is capable 
of conveying various shades of meaning, In the Oxford , English Dictionary one 
of the shades of meaning of this preposition is : . 


“ Expressing reference. or relation to something ; in: reference or regard to ; in the case of, in 
the matter, affair, or province of. . 


‘Used especially with the sphere or department in relation or relies to which an attribute or 
quality is predicated.” ets 
In the context of section 31, sub-section (4), it is reasonable to' think that the phrase 
** in any reference ” means “ in the matter of a reference.” The word “ reference ”’ 
having been defined in the Act as “reference to arbitration," the phrase “ina 
reference” would mean “in the matter of a reference to arbitration.” The 
.phrase “in a reference ".is, therefore, comprehensive enough to cover also am 
application first made after the arbitration is completed and & final award is made 
and in our opinion that is the correct construction thereof in the context. We 
` are, therefore, of the opinion that section 31 (4) would vest exclusive jurisdiction 
in the Court in which an application for the filing of an award has been ur made 
under section 14 of the Act. 


It is undisputed that the application by the respondent Union of India was 
made before the Gauhati Court on the roth August, 1949, and the earliest move- 
by the appellant before the Calcutta Court was on the 17th August, 1949. On 
these facts and on the view of the interpretation of section 31, sub-section (4) which. 
we are inclined to take, it is clear that the Gauhati Court only has the jurisdiction. 
and not the Calcutta High’ Court as regards the present dispute. . 

In the result, the two appeals must be dismissed with costs, ' 

Agent for Appellant : : Sukumar Ghose. i j 
f Agent for Respondent : p G. H. Rajadhyaksha. 


G.R./K.S¢ pie Appeals dismissed. : 


e f . 
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THE SUPREME COURT OF INDIA.] 
-.  , [Civil Appellate Jurisdiction.] 


Y PRESENT ;—M. PATANJALI SASTRI, Chief Justice, B. K. MKHER]EA, S. R. Das 
AND GHULAM Hasan, JJ. - . Lo 


The Commissioner of Income-tax, West Bengal - E Appellant* 
v. : ; 


«1. Hirjee | - f ' .. Respondent. | 


4 Income-tax Act (XI of'1922), section 10 (2) (xv)—Expenses incurred in defending a criminal prosecution 
pid Hoarding and Profiteering Ordinance, section 13—Jf expenditure laid out wholly or éxclusively for purposes - 
2 INESS. ' 3 : E 


The deductibility of legal expenses under section 10 (2) (xv) ofthe Income-tax Act must depend 
on thg nature and purpose of the legal proceeding in relation to the business whose profits are under 
computation, and cannot be affected by the final outcome of that proceeding. Income-tax assessments 
have to be made for every year and cannot be held up until the final result of a legal proceeding which 
may pass through several Courts, is announced. Amount spent in defending a criminal prosecution 
under section 13 of the Hoarding and Profiteering Ordinance, 1943 (No. XXXV of 1943) (on'a charge 
of selling goods at prices higher than were reasonable) cannot be said to be an expenditure Jaid out 
or expended wholly'or exclusively for the purpose of business as contemplated by section 10 (2) (xv) 


of the Indian Income-tax Act. 

On Appeal from the Judgment and Order, dated the 16th January, 1951, of the 
High Court of Judicature at Calcutta (Harries, C.J. and Banerjee, J.)! in Income- 
tax Reference No. 46 of 1950. . 


C. K. Daphtary, Solicitor-General for India (G. N. Joshi; Advocate, with him), 
for Appellant. l 


TUN. C. Chatterjee, Senior Advocate (P. K. Sen Gupia, Advocate, with him), for 
Respondent. . 3 2 
The Judgment of the Court was delivered by A 


Patanjali Sastri, C. J7.-— This is an appeal from a judgment of the High Court òf 

Judicature.at Calcutta! answering a reference under section 66-A of the Indian 

: Income-tax Act, 1922 (hereinafter referred to as the Act) in favour of the respondent 
herein. i ; OC M ae 


The*respondent carries on business as selling agents of the Bengal Potteries, 
Ltd., and he was prosecuted under section 13 of the Hoarding and Profiteering 
' Ordinance, 1943 (Ordinance No. XXXV of 1943) on a charge of selling goods at - 
prices higher than were reasonable in contravention of the. provisions of section 6 
thereof. It appears that before the prosecution was launched in August 1944, 
respondent's business premises were searched and a part of his stock was seized and 
taken away. The respondent defended the case, spending a sum of Rs. 10,895, and 
the prosecution ended in an acquittal on 16th February, 1945. In his assessment to 
income-tax for the year 1945-46, the respondent claimed the deduction of the said 
sum óf Rs. 10,895 from the profits of his business under section 10 (2) (xv) of the Act. 
The Income-tax Officer disallowed the claim but the Appellate Assistant Com- 
missioner allówed it, and his decision was confirmed by the Income-tax Appellate 
Tribunal Calcutta Bench. Thereupon, the Commissioner of Income-tax, West 
Bengal, applied. to the Tribunal to state a case for. decision by the High Court under . 
section, 66-À of the Act, and the "Tribunal accordingly referred the following question 
to that' Court for its decision : ; b 
*! Whether in the circumstances of this case the Tribunal was right in holding that «he sum of 
"+ R&. 10,895, spent in ‘defending the criminal proceeding was an expenditure laid out or expended 
wholly and exclusively for the purpose of business as contemplated by section 10 (2) (xv) of the Indian 
Income-tax Act?" 2D P ] . 
‘In dismissing the appeal preferred by the Income-tax Officer, the Tribunal 
observed : M ; j 





* Civil Appeal No. 75 of 1952. t 
° 1. (1951) 55 GWN. 415 . 


.' 17th April, 1953. ° 


` 


“Act that the case is a fit one for appeal to this Court. 
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* It may be stated straight off that it has not been established by anytmaterial that the con- 
viction in cases like this may end in imprisonment. The question that personal liberty was likely 
to be jeopardised therefore will not be considered: by us. . . . .. In.any case, in the absence of 
any material in this partic&lar case that personal liberty was likely to be jeopardised, all that we can 
say is that there was a chafice of conviction in which the respondent might have been fined. No doubt, e 
the element of saving himself from the fine, if any, might be there, but it is so inextricably mixed up 
with the main purpose for the defence that we are prepared to ignore that little element. In our 
opinion, the defence'was solely for the purpose of maintaining his name as'a good businessman and. 
also to save his stock from -being under-sold if the Court held that the prices charged by the res- 
pondent were unreasonable." : e 


‘In the order made on the reference Harries, C.J. (with whom Banerjee, J., 
. e 


‘concurred) remarked : 


* In every criminal prosecution where the matter.is defended to protect the good name Of a. 

business or a professjonal man, the fear of possible fine or imprisonment must always be there. But 
the Tribunal have pointed out that this was so inextricably mixed up with the protection of thg good 
name of the business that it can well be found that the money spent in defence in the criminal prose- 
cution was spent solely and exclusively for the purpose of the business. ' The finding is a finding of , 
fact and is binding upon us.” ; 
The learned Judges proceeded to refer to a ruling of the Bombay High Court— 
J- B. Advani v. Commissioner of Income-tax'—and held that the respondent satisfied 
both the tests laid down there as applicable in such cases: He was charged with 
regard to a transaction which took place in the ordinary course of business and he 
was charged in his capacity as a trader. l 

** If these two tests were satisfied and the Court came to the conclusion that the primary object 
of incurring the expenditure was to protect the good name of business, then it could be said that the 
expenditure was wholly and exclusively for the purposes of the business." _ : 


The learned Judges accordingly answered the question referred to them in the 
affirmative. They, however, granted a certificate under section 66-A (2) of the 


We are unable to agree that the finding of the Tribunal, to which-reference 


“has been made, is binding on the Court as a finding of fact and is decisive of the 


reference. The finding of the Tribunal is vitiated by its refusal to: consider the 


. possibility of the criminal proceeding terminating in the conviction and imprison- 


‘cannot appreciate the remark that 


ment of the respondent.’ As has been stated, the respondent was prosecuted under 
section 13 which provides: ', s 9 

“ Whoever contravenes the provisions of this Ordinance shall be punishable with imprisonment 
for 4 term which may extend to five years or with fine or with both." : . 
The respondent was charged, with contravention of section 6, which by sub- 
section (1) prohibits the sale by a dealer or producer of an article for a consideration 
which is unreasonable and sub-section (2) defines “ unreasonable consideration *’. 
The framers of the Ordinance thus appear to have regarded the offence as one 
calling for a deterrent punishment in view of its anti-social character, and. it is idle 
to suggest that it is for the Income-tax authorities to prove in: such cases that the 
-conviction might result in a sentence of imprisonment ‘and that, in the ‘absence 
of such proof, there was, at the most, only a chance of conviction and fine. .We 
“even this: chance of conviction and fine was 
so inextricably, mixed up with the main purpose of the defence that it could be 
ignored ". A finding arrived*at on: this line of reasoning is obviously vitiated by a 
serious misapprehension regarding the risk involved in a prosecution under the : 
Ordinance and it cannot be regarded as binding on the Court in dealing with the 


-referénoe. If, as'the High Court realised, in every criminal prosecution where the 


‘they are not to be regarded as the 


matter is defended to protect the good name of a business or a’ professional man,” 
the fear of possible fine or imprisonment ‘must always be there, it must ordinarily 
be difficult for any: court to say, that the expenses incurred for the defence, even if 
“personal expenses" of the person accused, 
constituted “ expenditure laid out or expended wholly and exclusively’ for the 
purposes of the business”. ‘Learned counsel for the respondent frankly admitted 








1. (1950) LL.R. (i951) Bom. 158: A.ILR. 1950 Bom. 297 : 18 LT.R. 557- 
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that he was not alsle to find a single case in the. books where the expenses incurred! 
by a person exercising a trade or profession in defending a criminal prosecution, 
which arises out of his business or professional activities, were allowed to be deducted.: 

e in the assessment of his profits or gains for income-tax purposes. ` 


Reference was made in the course of argument to numerous cases where-, 
legal expenses incurred in civil litigation, arising out of matters incidental to the- 
carrying on of a business, were allowed as a deduction in the computation of its. 
profits, e.g., Commissioner of «Income-tax v. Maharajadhiraj of Darbhanga’, where — . 
the Privy Council héld that law charges incurred in defending an action brought. , 
against a money-lender for damages for conspiracy, misrepresentation and breach. 
of*contract to advance sufficient funds to finance.a company were allowable as. 
business expenditure. In that class of case, no question could arise as to the primary 
or secondary purpose for which the legal expenses could be said to have been in- 
curred as in the case of a criminal prosecution where the defence cannot easily 
by dissociated from the purpose of saving the-accused person from a possible con- - 
viction and imposition of the prescribed penalty. Nor are we satisfied, as at ‘present , 
advised, that a distinction drawn in the Bombay case between the legal expenses of a . 
successful and unsuccessful defence is sound. The deductibility of :such" expenses 
under section 10 (2) (xv) must depend on the nature and purpose of the legal pro- 
ceeding in relation to the business whose profits are under computation, and cannot 
be affected by the final outcome of tlfat proceeding. Income-tax assessments have - 
to be made for every year and cannot be held up until the final result of a legal 
proceeding, which may pass through several courts; is announced. 


For the reasons indicated we allow.the appeal and answer the question referred : 
in the negative. The appellant will be entitled to his costs both here and in the- 
. Court below. E ` 


Agent for Appellant : G. H. Rajadhyaksha. iz 


Agent for Respondent : S. C. Banerjee. ES . 
G.R./K.S: . : . Appeal allowed... 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' 
f "HN PRESENT :—MR. JUSTIGE RAMASWAMI. 
Venukuri Danda Reddi ` l ES .. Pelitioner*' 
. v. $ 2E g 
Vajrala Ramireddi : ; .. Respondent. 


Madras Agriculturist’ Relief Act (IV of 1938), sections 19 and 25-A—Application for scaling down— - 
Order by Gourt of Small Causes—If appealable. à Sa . i 

An order on an application under section 19 of the Madras Act IV of 1938 toa Court of ` 
Small Causes is not appealable under section 25-A of the said Act inasmuch as the scaling down . 
is of a decree passed by a Small Cause Court and any decree passed by a Small Cause Court 
is only revisable by the High Court and cannot be appealed against to thc Court having appellate - 
jurisdiction ordinarily. . “ 

Petition under section 25 of Act IX of 1887, praying that the High Court . 
will be pleased to revise the. decree of the Court of the Subordinate Judge, . 
Guntur, in A.S. No. 141 of 1950, dated 2nd Noveniber, 1950, preferred against the- 
order of the Court of the District Munsif, Guntur, in I.A. No. 71 of 1950 in S.C.. 
No. 1566 of 1929. : m 


` Messrs. O. Chinnappa Reddy and P. R. Ramakrishna for Petitioner. 
A. V. Krishna Rao for Respondent. i 








** C.R.P. No. 121 of 1951. prs sn, us . 24th March, 1953. 


1. (1942) 2 M.L.J. 26: ;. L-R..69. LA. 15.3 LL-R. 23 Pat. 491 (P.C... í 
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The' Court delivered the following - : e 


JUDGMENT.—The short point for determination in this Civil Revision Petition 


.' is whether the order of the District Munsif of Guntur in LA. No. 71 of 1950 in 
., 8.C. No. 1566 of 1929 an application under section 19 of Madras Act IV of 1938 
„is appealable under section 25-A of the said Act, as has, been held by the learned 


Subordinate Judge of Guntur against the contentionsof the learned advocate for 
the respondent in the lower Court that no appeal lay in such cases inasmuch: às. 
the scaling down. was of a decree passed by the Small Causes Court and that any® 


. decree made by the Small, Causes Court is only revisable by the High Court and 


cannot be appealed against to the Court having appellate jurisdiction ordinarily. 
The point is concluded by authority, see A.A.O. No. 222 of 1945,1 wheréin 
Wadsworth, J., held that against the orders of a Court of Small Causes appeals 
are excluded by the provisions of section 27 of the Provincial Small Cause Ceurts 


, Act. Therefore the order of. the lówer Appellate Court is set aside and that of 


the learned District Munsif will stand confirmed. This Civil Revision Petition 
ds allowed with costs. ars ; ] 


R.M, ` Revision allowed. 


` 


] END oF VoLuME (1953) 1 M.L.J. (REPORTS). 
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far justifiable—Separate business of Managing 
Agent with assistance of company’s staff—Fidu- 
ciary capacity—Right of the company to claim 
such profits—Limitation—Limitation Act (IX of 
1908), Articles 120, 36 and go—Applicability 

k . 577 
— —— 5s. 181 and 76—Failure to hold general 
body meeting and place balance sheet—Separate 
sentences can be imposed A .. 408 
— ———S. 179-A—Sanction of Court to institute 
proceedings against defaulting director by 
official liquidator—Necessity 514- 





tary liquidation—Amount due from fund to a. 
subscriber maturing by payment of all the 
instalments due. by subscriber—If can be set off 
against debt due by the subscriber on a mort- 
gage we. 342 
— — —8. 282-A and S: 179-A-—Sanction of Court 
to institute proceedings against defaulting 
director by Official Liquidators—When neces- 
sary—Constitution of India (1950), Art. 20 (2)— 
If violated f 2. 54 
CONSTITUTION OF INDIA (1950), Arts- 
13 (1) and i5 (1)—S. 497—Penal Code if repug- , 
pant to as perpetuating discrimination on the 
ground of sex only ; vt 236 
-Arts. 14 and 22 (7) (b)—If contravened 
by S. 11-A (2) of the Preventive Detention Act 


(S.C.) 208 
Arts. 14 and 19—If offended by Govern- 








mént exempting a house from prdvisions of 


Madras Buildings Act, S. 13 49 
Art. 14—Scope 674. 
Arts. 14, 19 and 20—Scope and effect on: 











validity—Restriction of Habitual Offenders 
ct : .. 561 
Art. 14—Scope—Equality before law and 

equal protection of law—Scope ‘ee 306 





— Part IlI—Provision that Advocate can- 


not represent a party before Industrial tribunal 
-without consent of other party and leave of 


tribunal—If repugnant to fundamental rights. 
i 0 9315. 

Art, 19 (1) (f)—* Gun "—If property— 
Provisions of Arms Act if contravene the agticle 
^4 . 418 





S. 229—Effect—Friendly society—Volun- ,. 


e 


4 


(S.C) . 
: pete t 286 (1) (5) —Restriction as to impo- 


CONSTITUTION GF INDIA (1950)—Contd. 


Am ni o. (f) and 31 (2)—Scope. 
9 (1) (g)—Fundamental rights under 
—If aie by order of Transport Authority 
shifting bus stand and ousting private owner 
.of the. stand :205 
Art. 20—Scope 157 
Art. 20 (2)—Scope 514 
Arts. 31 (2) and 19 (1) (f ) Scope. 262 
Art. 132 (1)—Appeal on certificate under 
Other questions—When can be challenged— 
Proper. procedure (8.C.) 220 
—*——Art. 133—Certificate to appeal to Supreme 
Court—Matter involved of general importance 
but not of sufficient importance to proposed 
respdhdent to warrant his being put to the ex- 
pense of the appeal to the highest tribunal— 
Proper order to make 630 


Art. 133—" Final judgment "—What is 
` . 624 


























Judge on question involving interpretation of the 
Constitution—Grant of certificate of fitness for 
appeal—Right of appeal—Art. 226—Jurisdic- 
„tion and powers under—Scope—Arts. 190 (3) 
“and 192 (1)—Applicability only to disqualifica- 
tions arising after election ($.C.) .- 702 
—Art. 136—Substantial question, of law— 
S. 





Test (S.C.) - Ig 
Arts, 190 (3) and 192 (1)—Applicable 
only to disqualifications arising after election 
(S.C.) 702 

Arts. 226 and 227—Interference . with 
award of Industrial tribunal—When proper 
` (S.C) 195 

Art. 226—Jurisdiction and powers under 
—Scope S.C. 702 














of interested party to implead himself in a writ 
and support the order impugned -. "49 


Art. 226—Wtit under—Cannot issue at 
‘the iristance of a person not aggrieved— Turisdic- 
tion'of Court to interfere with électoral process 

| . 252 
Arts. 245 and 286—Scope—Power E 
State to enact sàles-tax legislatiom—Limits— 
Inter-State 'trade—Power to levy ‘sales-tax— 
Bombay Sales Tax Act (XXIV of 19§2)—Consti- 
tutional validity—Rules under—R. 5 (2)— 
Validity ($C. ^.. 548 
Art. 286— Power of State to enact sales tax 
` legislation —Limits—Inter-state trade—Power to 
. buy sales tax 743 











sition of tax on sale or purchase of goods in the 
course of “import or export eee : 

. (&0€) .. . x 
Art. 372 (1)—Scope—1f bars.amendment 
with retrospective effect by a State Legislature of 
an Act continued i in force by virtue of Art. 372 (1) 








Arts. 379 (1) and 372 (1), Expl. nr? 
Scope (SG) .. 227 
CONTEMPT OF COURT-—Article. in news- 
paper criticising a recent decision of the Supreme 
Court and attributing improper motives to the 
Judges—Contempt (S.C "gr 
: CONTRACT—Damages for breach of—Con- 
tract, „ilegal and unenforceable—Subsequent pro- 
mise to pay damages—How far enforceable, 811 


1953—1—F : 


“262° 


Art, 133 (3)—Scope—Decision ‘of single. 


' .GENERAL INDEX. 


‘tion 


. 3 
CONTRACT. ACT. (IX OF 1872), S. 23— 


Payment for the sake of continuing as shan- 
bogue and in consideration of the previous incum- 


bent not reverting to that post—Is opposed to 
80 ' 


public policy s 
-— —$. 73—Breach of covenant .of title ‘and: 
quiet possession—Damages © 242 


-COURT-FEES AND: JURISDICTION—Suit 


for partition of lands, in Dharmasanam village: 
and for declaration of joint right in certain im- 
partible items—Mode of valuation—Jurisdic- 
. 827 
COURT-FEE—Suit by quondam minor to set 


'aside various alienations made at different times. 


by, the guardian— Court-fee is payable separately 
on the several: alienations ' : 74- 
COURT-FEES ACT (VII OF. 1870), Ss. 5 and 
Pie CODE = Derion ds to Court-fee—Finality 
—Limits ^ (S.C) .. 17 
S. 7 (iv) (e) and Sch. II, Art: 17—Appli- 
cability—Dismissal of: suit on prelimin 
ground—Appeal giving up one of the reliefs and. 
paying court-fec on remaining relief —Court-fce 
—Ss. 5 and 12 of Court-Fees Act—Scope—Deci- 
sion: as to Court-fee—“ Finality "—Limits. 
| (S.C) .^ 11 
——S. 7 (iv-A) and Art. 17-A (1) of Sch. II (as 
amended in Madras)—R. 2 of the rules framed by 
the Madras High Court under S. 9 of the Suits 
Valuation Act—Effect of—Rule if applicable to 
cases where fixed fee is leviable—Construction of 
rule . (F.B.) 676. 
———S. 7 (v) and Art. 17-B—Suit by copar- 
cener for partition of joint family properties— 
Some members of the coparcenary adjudicated 





' insolvents—Official Receiver in possession of the: 


' properties—Proper court-fee payable 
Art. 226—Writ ‘ petition—Parties—Right | 


461 
S. 7 (Xi) (cc)—Suit for arrears of rent and 
recovery of possession—S. 7 (v) (d) ad valorem 
court-fee when payable o 147 
———S.°17—Applicability 7 ET Y4 
S. 17—Scope of—Distinct subjects—Test 
—Different inam villages comprised in different. 
title deeds in favour of different individuals— 
Suit for declaration—If single “subject-matter *” 

. 231 
———Sch. L Art. 1—Scope cf—When applies. 

00804 
— Sch. I, Art. "i and Seh. II, Art. 17-B— 








 Applicability- Appeal against an ascertained 


sum under a final decree in a suit for adminis- 
tration e 185 
— —— Sch. II, Art. 17-B and Sch. I, Art. 1— 
Applicability Appeal against ascertained sum. 
under a final’ decree i ina suit fi for oe 
—Court-fees ^ 

Art. 17-B and S. 7 jee eh po 
partition -—Some members insolvent and official 
receiver in possession— Court-fee e. 461 
Art. 17-B and S. 7 (iv) (f)—Scope of Suit 








. for partition and accoünts—Valuation—How 


made 662: 
CRIMINAL LAW AMENDMENT ACT 
(XLVI OF 1952), S. 7—Scope—How far retros- 
pective—Offences under ‘Prevention of Corrup- 
tion Act (II of 1947), S. 5-——Accused ‘committed. 
before passing of Act (XLVI of 1952) to take 
their trial in the High Court Sessions—High. 
Court's jurisdiction’ to try the offence after the 
coming into force of Act (XLVI of 1952).. 45 


4. A 


.————8. 238—Scope 
———Ss. 284 and 285— Person not summoned 


CRIMINAL PROCEDURE CODE (V OF 
1898), Ss. 133 to 143 and 147—Obstruction .to 
public way and causing nuisance—Disputes as to 
title—Jurisdiction of Magistrate to go' into— 
Scope of Ch. X of Cr. P. Code | 160 
———— S. 144—Application under—Dispute re- 
lating to land—Decisions of Civil Court as to 
title and possession Paty of. Magistrate to 
maintain .. 336 
Ss. 145 and 146—Rival claimants scram- 
bling for possession and adducing equally doubt- 
ful and equally dishonest evidence—Magistrate 
unable really to decide possession—Order for 
attachment leaving parties to establish their 
rights in a Civil Court—Propriety .. 482 
Ss. 164, 364 and 533—Scope—Failure to 
warn confessing accused that it was not intended 
to take him as approver—Effect—Madras 
Criminal Rules of Practice, R. 85 i 467 
S. 195—Sanction—If essential for charge 
of defamation against accused by person against 
whom false complaint was e by accused 

S.C.) g 











chosen as assessor—Effect—Trial commenced 
with three assessors—Subseguent absence of one 
for some time and substitution of another for him 
— Completion of trial with all the four assessors 
—Validity—Irregularities if cured by S. 537 
(S.C.) 686 
——S. 342—Duty to examine accused in 
accordance with—Proper form of examining 
(S.C.) 376 
———— 58. '349—AÀpplicability 326 
————8. 364—Scope 467 
———S. 380—Applicability 326 
S.417—Appeal against order of acquittal 
—Power of High Court to review evidence— 
Presumption of innocence of accused—Scope 
and effect (S.C.) a.. 376 
————8. css for offences under Penal 
Code (XLV of 1860), S; 161 and Prevention cf 
Corruption Act (II of 1947), S. 5—Conviction 
for offence under 5. 161, Penal Code, by trial 
Court and acquittal on appeal—Appeal by State 
against acquittal under Penal Code, S. 161 only 
—Powers of appellate Court to review the 
evidence at large and come to its own conclusion 
Limits : 75 
si. 476-B and S. 195— Criminal Rules of 
Practice—R. 37—-Amin of Court executing 





decree obstructed by persons—Criminal com- | 


plaint against thém— Order of Court directing 
the filing o&—If open to appeal or revision. 24 


— —— S. 488—Seope—Right of wife to main- 
tenance—“ Living in"adultery ’ epre on 


: 29 
———S. 488 (4)—Husband and wife "settling 
maintenance to be paid and living apart by 
mutual consent—Jurisdiction of Magistrate to 
award maintenance to such wife 43 
S. 514—Security bond to produce paddy 
concerned in case under Assam Food Grains 
Control Order in favour of Procurement Inspector 
— Forfeiture under S. 514—If pole 


S.C.) 
——S. 533—Scope 





17 
467 





—2— ——8. 556—Scope of bar under—Deputy | 


‘Commissioner of Assam giving sanction for , 


prosecution under Assam Food Grains Control 
a 
e 


"Interest on compensation when allowed 


' wife to decree absolute straightaway 


| EASEMENTS—Natural rights and easements 
': —Distinction—Right to light and air—-When an 


| EVIDENCE ACT (I OF 1872), S. 45— Doctors 
| certificate—Probative value ate 


GENERAL INDEX. ie 


OR. P. CODE (V OF 1%98)—-Contd. ` 


Order (1947)—If disqualified from trying the 
case himself—Security bond to prqduce paddy 
concerned in Court in favour of procurement 
Inspector—Forfeiture under S. 514, Criminal 
Procedure Code—If permissible (S.C.) 17 
— S$. 562—Second or Third Class Magis- 
trate convicting some of the accused but feeling 
that the rest must be treated under S. 562 (1-A 
—If bound to send up to superior -Magistrate al 
the accused in the case—Ss. 349 and 380—Appli- 
cability and distinction in scope of . 926 
— —— 5. 562 (1)—If applicable to offences urfller 
prohibition Act ++ 492 
CRIMINAL TRIAL—First offenders—Specu- 
lative presumption—Propriety + 492 
DAMAGES—Stockbroker selling shares without 
disclosing his knowledge of the probable slump 


-in the market—Right of purchaser to damages— 


Principles for assessing—Interest—Right to 
(3.C.) 729 
DEFENCE OF INDIA ACT (XXXV OF 1939), 
S. 19—Principles of fixing compensation = 
40 
DEFENCE OF INDIA RULES, R. 81 (2)— 
Powers under—If exceeded in Vegetable Oils 


' and Oil Cakes (Forward Contracts Prohibition) 
| Order (1944), Cl. 4 


<... 575, 
DIVORCE ACT (IV OF 1869), $s. 19 and 18— 
Scope—Impotency and continuing total inability 


' of husband to have sexual intercourse with wife 


—Petition by wife for declaration of marriage a 
nullity—Proof of potency—Doctor’s certificate 
—Probative value of—Failure of respondent to 
prove potency till date of final hearing—Right of 


591" 


easementary right—Right to enforce against 
trespassers 816 
EAST PUNJAB COTTON CLOTH AND, 
YARN (REGULATION OF MOVEMENT) 
ORDER, 1947— Constitutional validity—Essen- 
tial Supplies (Temporary Powers) Act (XXIV of 
1946), S. 4—Delegation of power under to 


Governor—Scopé . (S.G.) . 220 . 
ESSENTIAL ^ .SUPPLIES (TEMPORARY 
POWERS) ACT (XXIV OF 1946)—Exten- 
sion by Resolution of 20th. December, 1949, 


by Constituent Assembly till'a15t March, 1951— 
Validity—Contravention of Act on 24th October; 
1950—Offence—Constitution of India (1950), 
Arts. 379 (1) and 372 (1), Expl. III—Scope, 
: 7 (S.C.) .. 227 
S. 4—Delegation of power under’ to 
Governor—Scope S.C. ' 220 





591 
——S. 65 (c)—Office copy of sanction to 
pacc Ad ale as secondary c é 
3 
EXCESS PROFITS TÀX ACT (XV OF 1940) 
— Second Schedule, Rule 2-A— Deposits received 
from constituents in respect of forward contracts 
with , assegsees , for supply of yarn—If “ borrowed 


money” within meaning of Rule 2-A. (S.C.) 
609 
EXECUTION—Judgment-debtor’ s widow, 


heir-at-law—Legatees preventing, executfon— 
Unauthorised taking of legacy By legatees— 


E^ x GENERAL: INDEX, i a oy 2 


EXECUTION—Conth: : . "D 


Judgment-creditor's claim to 'execute by seizing 
property—Executor de son tor-—S. 303, Succession 
Act (XXXIX of 1925) 470 





adjournment and dismissal of execution petition 
without informing petitioner or his advocate— 
Court correcting the error in exercise of its 
inherent powers and setting aside the dismissal— 
durisdiction—Order if appealable— Revision if 
lies—C.P. Code (V of 1908), Ss. 47, 115 and 
` 151—Scope (S.G.) .. 100 
—. etting aside Court  sale—Application 
under S. 47, C. P. Code, by thelegal represen- 
tatives of the judgmerit-debtor—Plea of con- 
structjve res judicata—When, not available—Sale 
partially. set aside—Claim by the auction pur- 
chaser for refund of proportionate share of 
purchase money negatived «184 
FACTORIES ACT (XXV OF 1934), S. 49-B 
(1)—Workers going on illegal lightning strike 
for two to four hours in a textile factory (a public 
utility industry)—If breaks-continuity of service 
so-as to deprive them of annual holidays with 
pay--" Strike "—Essentiàls (S.C.) ^... 191 
GENERAL CLAUSES ACT (X OF 1887), 
S. 22—Applicability (S.G.) .. 185 
GOVERNMENT OF INDIA ACT. (1935) 
and Indian Independence Act (1947)—Power 
to increase the area of the Dominion—Exten- 
sion of laws to the altered area—Procedure 

.. 536 
— —8. 100 (3) and Sch, VIT, List II, Entry 
No. 48—Power of Provincial Legislature to pass 
Sales-tax Statute—Limits (S.C.) 739 
HINDU LAW—Alienation by father of ancestral 


` property—Right of after-born sons to question 
xy I 
Alienation by mother—Son’s time-barred 
debts—Alienation for discharge of—Whether 
binding on reversioner ` -4 304 
Alienee of Hindu ‘joint family property— 
Right of partition—Allotment of the- alienated 
property to the share of the alienor—Feuities— 
When invoked 3 : ; 622 


Dancing girls—Adoption of daughter— 
Validity and effect —Adopted girPs death— 
Rule of succession to her property .. 358 
Dancing girl—Inheritance to— Married 
and dasi daughters—Preference— Custom of dasi 
daughter excluding married daughters not proved 
—Rule of succession applicable (S.0.).. 697 
Debts—Pious obligation—Suit by an 
endorsee of a promissory note against the father— 
Sons could not be. impleaded— Execution of 
decree—Whether sons’ shares could be seized 


B 

















** 595 
Joint family—Individual business of a 
member—Gains of —Adequate | nucleus—What 
is . |. 508 
Joint family—Telegraph form declaring 
intention to separate signed by coparcener and 
duly despatched—Will executed after signing 
such declaration—If affects testator’s share in 
joint family properties—Succession Act (XXXIX 
of 1925), S. 59—Scope of testamentary suit,” 294 
— ——Shebaiti right—Nature of (S.C.) . 597 
Widow— Surrender of estate— Tests ` of 
validity and bona fides—Subsequent adoption 
by widow—Effect . >. : 











\ 


Refusal of petitioner’s application for, 


' fund 


' HINDU MARRIED WOMEN'S RIGHT 


' —Meaning ‘of 





‘have “loss” determined and recorded: 


167 - 


| HINDU -LAW—Contd. 


— Widow succeeding to husband's estate— 
Policy of insurance assighed in favour of widow 





: —Limited or absolute estate—Premia on the 


policy insurance paid out of the provident fund 
account of the husband—If amount payable 
under the insurance becomes part of provident 
-=° 337 
: ‘Will—Construction—Estate granted to 
wife—If confer a full woman’s estate under 
Hindu Law or merely a limited life estate— 
Construction of will by analogy—Propriety 
: (S.C.) .. 834 
TO 
SEPARATE RESIDENCE AND MAINTEN- 
ANCE ACT. (XIX OF 1946), S. 2 (4) and 
(7)— Marries again °—* Justifiable cause ”, 
: .- 649 
HINDU WIDOWS RE-MARRIAGE ACT 
SA OF 1856), Ss. 2 and 5—Hindu widòw— 
e-marriagé—Forfeiture of husband's pro- 
perty—Scope of 669 





' INAM—Grant to deity—Archakas in possession 
! of the lands as de facto trustees found to have 


been performing the" worship properly—If 

entitled to be allotted any definite share of ‘the - 
properties for carrying on the worship ~. 164 
———Grant to temple—Archakas and their 
predecessors-in-title in long possession of pro- 


'perties and rendering services—Presumption . 


of lost grant in favour of archakas—If permis- 
sible P ($C) . 693 
INCOME-TAX ACT (XI OF :922)— Father 


'conyerting his business into a partnership con- 
: sisting of himself and his major.sons by the first 


wife—Circumstances indicating genuineness— 
Proper approach to the question . 928 
Ss. 3 and 4—Amounts received by assessee 





. firm. under insurance policies for loss sustained 


by fire insured against—If income assessable to 


income-tax (S.C.) .. i15 
— ——8. 5 (8)— Validity—Constitution of India 
: (1950), Art. 14 ^ 674 





. 10° (2) (xv)—Expensés incurred in 
defending a criminal prosecution under Hoarding 
and Profiteering. Ordinance, S.13—If expendi- 
ture laid out wholly or exclusively for purposes 
of business . S.C) ^. 49 
— ——$. 25 (1) and (2)—Scope—Nil return and 
assessment accordingly—Assessee if entitled to, 


: (SO) .. 385 
——S. 25 (3) and (4)—Scope of exemption 
under on ‘transfer of a business—‘ Previous 
year "—Construction | - (S.C. .. 496 
S. g1-*Powers' of Appellate Assistant 
Commissioneg in disposing appeals after 
remand -by the Tribunal—Distiactioa: between 
capital receipt and revenue receipt ee 35 
——S. 42 (5)—Scope--Spinning and weaving 
mills in French India—Purchase through agent 
in British. India of raw cotton for use in the 





: mills—If operation in connection with a business 


—FProfits attributable to such purchases in India 


. —Liability to assessment to tax (S.C) .. — s8r 


— — 8s: 66 and 33—Scope—Application under 
S. 66 (2) and direction thereon under S. 66 (3) 
to state a case—-If can be made wien there is no 
order which can be said to have been made by * 
the Appellate Tribunal under S. 33 (4) | 
s LN (S.C.) so 448 


6 


INDUSTRIAL DISPUTES ACT’ (XIV OF 
1947)—-Question as to dismissal pf a Head Clerk 


and, a Sanitary Inspector of a Municipality |. 


(who were members of the Municipal Workers’ 
Union) taken up by the Union at whose instance 
the dispute was referred to an Industrial. Tri- 
bunal—If “ Industrial) dispute "—Award. — of 


Tribunal—-Validity—Interference on application |: 


under Arts. 227 and.227, Constitution of India 
(1950)—When proper —Conflict of Act XIV of 
1947 with Bengal Municipal Act (XV of 1932), 
Ss. 66 and 67—EfRect ° (S.C) . 195 
S. 2 (q)—" Strike "—Essentials 

f iod S.C.) ..  1gr 
—— — 5, g—Industrial Tribunal constituted 
under—If “ Court within the meaning of Uttar 
Pradesh General Clauses Act (I of 1904), section 
‘ro—Time for giving decision expiring on a 
holiday— Decision pronounced on next working 
day—Within time and valid (S.0.).: 189 
S. 1o—Scope—Power of Government to 
refer disputes—Essentials for exercise of— 
Reference without specifying the disputes— 
Validity—Award by, tribunal—Prosecution for 
non-implementation after expiry of award— 
Legality S.C . 212 
— — —Ss. 20 and 22—Scope—Conciliation pro- 








ceedings—No settlement arrived at—Proceed- |* 


ings—When _ terminated—Strike before such 
termination—lllegal . (S.G) .. 431 

- — — Ss. 23 (1) and 33—Scope and ‘effect 
S.C.) 773 


———as amended by Industrial Disputes 
(Appellate Tribunal) Act (XLVIII of 1950), 
S. 36 (4)—Provision that’ Advocate cannot 
represent a party before Tribunal without consent 
of other party and leave of Tribunal—Not ultra 
vires or repugnant to fundamental rights of the 
advocate or party under the Constitution of 
India (1950) ! i e 315 
INTERPRETATION OF  STATUTES— 
Amendments—Construction—Matters that can 
be taken into consideration (F.B.) — .. 267 
Assembly debates—Value of. (S.C.) I 


LAND ACQUISITION ACT, (I OF 1894)— 
Acquisition of land for irrigation channel— 
Validity—Public purpose—Test—Constitution 
.of India (1950), Arts. 19 (1) (f) and 31 (2) 
‘—Scope ` "à .. 262 
LANDLORD AND TENANT-—Suit for rent— 
Joint owner or a co-sharer—If could sue for 
proportionate rent—Agreement .to pay and 
receive proportionate rent—Exception to rule 
—How proved . 814 





LETTERS PATENT (CALCUTTA), Cl. -13— |: 


Order under for transfer'of suit to High Court 
to be tried in #s Extraordinary Original Civil 
Jurisdiction—If-a “judgment” under Cl. 15 
for purposes of appeal (S.C. ... 710 
(Madras), clause 15—Judgment—Order 
refusing or allowing inspection of documents 
under the Original .Side Rules, Madras High 
Court—If a judgment—Whether an appeal 
i 810 





lies s MATS 
LIMITATION ACT (IX OE. 1908), S. 5— |. 


Applicability to application for leave to defend 
a summary suit made out of time . 


. under the Arbitration Act (X of 1940) to set 
aside award — ' .. 182 
— —— S. 24 and Art. go—Period of limitation— 
Computation—How made * S0 0821 


GENERAL INDEX. 





s. 7 825]. 
. 5—If applicable to an application filed | 


' LIMITATION ACT (IX OF 1908)— Cond. 
— — Art. 12—Applicability ' . 986 
—— —Arts. 36 and 116—Suit against mortgagees. 
. for damages for having cut and removed trees. 
;, on mortgaged property—Limitation—Suit if one 
. in tort or contract - 340 
Art. 83—Applicability—Subsequ ent 
mortgagee undertaking to. discharge -prior 
. mortgage—Failure to discharge—Prior mort- 
gagee bringing the property to sale in -executior® 
of the mortgage decree obtained by him--Suit by 
mortgagor against subsequent mortgagée for 
damages for breach of covenant undertaking: 
‘to redeem the prior mortgage— Limitation’ 
: . So... 9329 
Art. go—Limitation— Computation, 821 
——Arts. 91 and 144—Applicability—Suit to 
set aside a document which is void and "inoper- ` 
ative ' 0 476 
Art. 116—Applicability to claim for 
„damages for breach of covenant of title and. 
quiet possession .. 242 
Arts., 120, 36' and go—Applicability 











wee 











57T 


3 .. 9604. 
Arts. 124 and 141—Applicability—Alie- 
nation of shebaiti right by a Hindu widow— 
Suit by reversioner for recoyery of possession — 
Limitation—Shebaiti right--Nature of 2 
(S.C) 597 
Arts. 144 and g1—Applicability—Suit to 
set aside document which is void and inoper- 
ative "an Q0 476 
MADRAS  AGRICULTURISTS RELIEF 
LACT (IV OF 1938), S. 8—Expl. 1, introduced 
, by Act XXIII of 1948—Scope—Open payments 
' towards à | promissory note—Settlement of . 
; accounts and execution of fresh promissory note 
| for balance’before 1st October, 1937—Effect— 
į Adjustments and appropriations so made—Not 
i liable to be re-opened. — "(F.B.) 267° 
| ——S. g-A (7)—Scope of. | 496: 
' ——— S» 9-À (7) (ii) (a)—Usufructuary mort- 
'gagor seling subject-matter of mortgage to 
| another in 1941—Amount payable to mortgagee 
! kept with vendor who agreed to put the vendee 
‘in possession after praying the mortgagee— 
Mortgagor if can apply for scaling down the 
j decree debt os 96 
- ———Ss. 19 and 25-A—Application for scaling 
‘ down—Order by Court of Small Causes—If 
` appealable , 0 0851 
— —— 5S. 19— Petition presented under ‘returned 
for presentation to proper Court —Appeal lies. 
- and High Court will not interfere in revision‘ 
<. "240 
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Madras—* Charge "—Meaning ^ 199 
MADRAS ESTATES (ABOLITION | AND 
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Writ—The -question, of the jurisdiction of a 
Tribunal cannot be raised in a writ, after sub- 
mitting to it i .. 4962 
——Ss. 53 and 12—Application to have ryot- 
wari patta granted in respect of house sites— 

e sites formed part'óf the permanently settled 
estate—Effect of «+, 289 


: Of firewood for Government for sale in ration 


- MADRAS* MAINTENANCE 


` rity—Resistance to arrest —If offence 





: as person offering for sale 


GENERAL “INDEX. 7 


.MADRAS "ESTATES ‘LAND -ACT (1-OF 


11908), S. 3 (2) (d) and Expl. 3—Identity of. 


{grant destroyed by resumption and regrant of 
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MINING RULES—Nature of—Failure to 
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ment creating a floating. charge over premises 
and afsets—How far a “ mortgage ” liable to 





ACT 


GENERAL: INDEX. i 





465-f:-- 


. stamp duty 


4 Senang of lease—Burden of proof 


"VEGETABLE 


Q 


STAMP ACT (II OF 1899}—Contd. 


stamp , duty—Nécessity for compliance with. 
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(F.B.) 388. 


—— —$. 53—Fraudulent transfer--Fraud not 


‘carried out—-Transferor if and when entitled. 


transferee 
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S. 82—Prohibition against riding on the 
running board ofa motor vehicle—Scope .. 62 
NEGOTIABLE INSTRUMENTS ACT 
(XXVI OF 3881)—8. 51—Negotiation by 


several payees at intervals— Validity 
Rer. 823 -  .. 25 

OATHS ACT (X OF 1873), S. 8—Oaths of 
extraordinary kind— Validity. REP. 494 .. 14 

OILSEEDS (Forward Contract Prohibition) 
Order (1943), S. 2 (ii)—Meaning of—Forward 
Contract—If assignable . 82 

PARDANASHIN LADY-—Who is—Execution 
of a document by pardanashin lady—Onvs of 
proof as to voluntary nature—Presumption as 
to validity—Scope of 57 

PENAL CODE (XLV OF 1860), S. prs 
Dedication of lands to temple—Dedication 
ceasing to be in force—Spending thc income from 
such lands by successor in interest —If amounts 
to criminal breach of BEE Dedicatidn— Whar 
amounts to 

POLICE ACT (V OF 1861), S. 30 (1) and 
(2)—Scope of— “Thoroughfare? *—Meaning of— > 
“As occasion requires "—Scope of—Power of the 
police officer to pass a general prohibitory order 
for a remote possibility 6r 

PRACTICE AND PROCEDURE Decree 
capable of execution--Appellate decree supersedes 
that of the Court below—Only one decree in ;a 
suit capable of execution—Person against whom 
execution is sought not a party to the apptal- 
—If would make any difference a? 42, 


PRACTICE— Exfcution of a decree against a 
major wrongly described as minor-—No notice 
to the judgment-debtor as major—Validity...,, 59 
- -Parties agreeing as to place where Courts 
will have jurisdiction to try disputes— Courts of 
other places—If competent to decide such dis- 
putes—Decision of Court of incompetent juris- 








diction—If res judicata . 53 
Power to compromise—If includes the 
power to refer to arbitration i +s 42 


PRACTICE AND PROCEDURE Suits for 
partition—Rule as to inclusion of all divisible 


, «“Properties—Exceptions to I .. 48 


PRACTICE—Suit for rent—Joint owner or a 
co-sharer—If could sue for proportionate rent— 
Agreement to pay and receive proportionate 
rent—Exception to rule—How proved  .. 36 


PREVENTION OF CORRUPTION ACT 
(II OF 1947 AS AMENDED BY ACT XVI OF 
1950), S. 5 (3)- If creates a specific offence— 
Presumption under " e 92 

PREVENTIVE DETENTION ACT (IV 
OF 1950), S. 7 and Constitution of India, Art. 
22 (5)—Grounds of detention sent in a language 
which'detenu could not understand —Sufficiency 
—Subsequent translation—If could cure the 
defect if any—Insubordination in police force— 
If constitutes a threat to public peace under the 
Act 


+. 30 
PROVINCIAL SMALL CAUSE COURTS 
ACT (IX OF 1885), S. 15 and Sch. II—Suitofa 
small cause nature— Test. Rep. 21 e 8 
REGISTRATION ACT (XVI OF 1908), 
S. 17 (vij—Amendment Act XXI, of I929— 
If has retrospective effect—Compromise decree 
affecting immovable property—Prior to 1929— 
If requires registration. REP. 805 45 
REPRESENTATION OF THE PEOPLE 
ACT (XLIII OF 1951), S. 39 (4)—Object of— 
Rules for counting of votes—If affects substantive 
rights 005 
S. B5—Powers of Election Commission 
under—Provisions if mandatory—Election Tri- 
bunal—1f subordinate to Election Commission— 
Civil Procedure Code (V of 1908)—A pplica- 
bility—Powers of amendment to Tribunal .. 50 
SOCIETIES REGISTRATION ACT 
(XXI OF 1860), Ss. 6 and 7— Person ‘entitled to 
sue—Who is—Right of a member to sue or 
continue proceedings i 2 59 
STAMP ACT (II OF 1899), S. 2 (17)—Scope 
of—Document purporting to' transfer— Invalid 
under the law—If liable to stamp duty. 

S “Rep, 620 (F.B.) .. £40 
———Ss. 27 and 64—Offences under—What 
amounts to—Onus of proof—Persons liable 
under. . Rep. 658 22 
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' STAMP ACT (1899)—( Contd.) 


S. 33 and Schedule I-A—Agreement to 
pay maintenance under Hindu Law—If secures 
an annuity—Impounding—Necessity. | |... 30 

SUITS VALUATION ACT (VII OF 1887), 
S. r1—Scope and effect—Objection to pecuniary 
jurisdiction taken for first time in. appeal—If 
appellate Court can return plaint for present- 
ation to proper Court -. IO 





TRANSFER OF PROPERTY ACT (IV OF: 


1882), S. 43—Scope 
alienation prohibited 
Act— Conditions to attract section 43 to transfers. 

] Rep. 388 (F.B.), 11 
S. 58— Scope of—Actual indebtedness 
at the time of transfer —If necessary— Effect of 
declaring a transfer void under—If annuls 


of—If applies to cases-of 





the transaction altogether— Proof required to. 


avoid a transaction 35 


S. s5g-A—Applicability-"Contraet_ and 
instrument of transfer— Tests ` +. 57 
S. 53-A, Proviso—Scope of protection 
afforded under—Notice— What ' amounts to— 
Manner of getting notice—If material —Payment 
of money—When sufficient to constitute part 
performance 29 


————S. 58 fc) Proviso—Applicability—Sale 








with an agreement jto reconvey—Agreement not - 


embodied in, the document of sale—Sale or 
mortgage by conditional sale—Construction. 
EU ; Rep. 567 .. I9 
Ss. 59 and 100—Charge on immoveable 
property if amounts to an interest in immoveable 
property — , e 027 
S. 63-A—Mortgagee— Right to improve- 
ments or costs—' Maramat'—]f includes re- 
clamation operations . 24. 


TRUST ACT (II OF 1882)— Ss. 48 and 52— 
Trustees if can delegate their powers—Number 
of trustees—If majority of them could represent 
the trust—Trustees— Duties of-— Trustee prohi- 
bited absolutely from getting an interest in the 


"Trust properties 











6 
- 90—Applicability J 
S. 94—Applicability—Limitation 3 


VEGETABLE OILS AND OIL-CAKES 
(FORWARD CONTRACTS PROHIBITION) 
ORDER (1944)—Clause 4—If void—Defence of 
India Rules—Rule 8: (2)—Powers under—If 


exceeded. Rer. 575 +. 2I 

WORKMEN’S COMPENSATION . ACT 
* 1923), S.2 (1) (4)—* Dependent 
wholly or in part” — What constitutes, 


. Rep, 684 ^" 29 
— —-Schedule— Quantum eof compensation—, 


If reducible on the ground of contributory 
negligence— Minor injury proving fatal due to 
negligence of injured person oy 34 
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